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d. Parsing the Public Policy Exception

Articles 28.1(f) of the Hague Convention and 25.1(g) of the
Dreyfuss-Ginsburg proposal both permit a second country’s court to
refuse to recognize or enforce a judgment if doing so would be “mani-
festly incompatible with the public policy of the State addressed.”180

The clause employs a very strong adverb, “manifestly,” and a
definite article, “the public policy,” to keep the exception narrow.
That is in accordance with the idea that transnational enforcement
should be routine (and that enforcement should be uniform and pre-
dictable). It also suggests that the drafters see underuse of the excep-
tion as preferable to overuse.

The use of the definite article “the” for “public policy” might
suggest to an observer from another planet that there is some very
well-defined group of concepts that anybody who wanted to under-
stand the applicability of this exception could study. Yet we know of
no such archive in any country. This detracts from predictability, un-
less, of course, all players understand the subtext—that the exception
should never be used. That could certainly be the case if nobody suc-
cessfully argues the exception during the early years of the Conven-
tion.

If “manifestly” were deleted, or replaced with something milder
(“substantially”?),18! and if “the” were replaced with “a,” the public
policy exception would have more teeth. But then the exception
might be subject to overuse, with detrimental effects on public per-
ception about uniformity and predictability. Those detriments would,
however, likely be short-term, assuming that judges were careful, in-
telligent and fair in applying the exception, and applied the exception
to cases that objective observers would agree are appropriately re-
spectful of pluralism. (For example, the US would not enforce libel
judgments that violated the First Amendment and France would not
enforce contracts conveying moral rights.)

180. Hague Convention, 2001 Draft, supra note 1, art. 28.1(f); Dreyfuss-Ginsburg Draft
Convention, supra note 5, at 1086 (art. 25.1) (emphasis added).

181. To counteract the effect of removing “manifestly” it might be advisable to replace
“incompatible” with something stronger and more pointed, such as “inconsistent,” or even to
recast the clause to use a verb instead of an adjective, and one that speakers of American
English associate with public policy, something like “recognition or enforcement may be refused
when recognition or enforcement would violate a public policy of the State addressed.”
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e. The Counterpart Test

Public policy is an amorphous concept, particularly when applied
to all substantive and procedural aspects of a foreign legal system.
How does one know if a foreign law violates domestic public policy?
To help focus this inquiry, it is helpful to look at how the relevant law
of the first country differs from the most similar law of the second
country. For example, suppose the first country prohibits distribution
of tools that can be used for copyright infringement if they have “a
substantial likelihood of an infringing use” and the enforcing country
has a standard that permits tools that have “a substantial noninfring-
ing use.” It is reasonable to suggest that although similar, there is a
policy difference between the two. In the first, there is more of a pre-
sumption of guilt, whereas in the enforcing country, there is a pre-
sumption of innocence. By considering the differences between the
laws, the court can better expand upon the policy issues in the case
and increase predictability in future cases.

Clearly, if the two laws are identical, very similar, or the latter is
broader than the former, then the two countries have similar public
policies and enforcement is almost certain. If the enforcing country
does not have a similar law, has a narrower law, lacks a law in that
area, or has a law with fundamentally different standards or burdens
of proof, then the question is whether the difference embodies a pub-
lic policy of the enforcing jurisdiction. If that is the case, then the en-
forcing country should consider nonenforcement.

There are, of course, situations where looking for a counterpart
law is not all that helpful to the public policy analysis. There may
even be some situations where the counterpart analysis points one
way but “all the facts and circumstances” suggest the opposite result.
This would be most likely to occur when the substantive law would
lead to the counterpart analysis result, but an equitable doctrine, such
as unclean hands, leads the enforcing court to not enforce the judg-
ment.

A last comfort for plaintiffs is that enforcement is the rule, not
the exception, and the language in article 28 employs the permissive
may, rather than the mandatory shall. Thus, judges can enforce
judgments that are incompatible with an important public interest:
they are allowed to do equity in this regard either way.

If the Convention is a success and frequently used, then within a
few years sufficient jurisprudence will develop to enhance the pre-
dictability of enforcement.
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4. Remedies and Their Subsequent Enforcement Transnationally

Like other areas of substantive and procedural law, each nation’s
law on remedies embodies particular cultural views about litigation
and justice, views that may not resonate with everyone all over the
world. For example, the US awards punitive damages in some tort
cases, issues preliminary injunctions in intellectual property cases
with a fair degree of regularity, may grant statutory damages in copy-
right cases!® and, in patent cases, may multiply damages by a number
between one and three for “willful” infringement.183 In intellectual
property cases, a court may award attorney fees to the prevailing
party, including to an accused infringer when the intellectual property
rights are invalid and the asserting owner’s conduct warrants that
remedy.18 Payment of the other side’s attorney fees is otherwise the
exception in US jurisprudence,8 but in Great Britain it is standard.186
While a US court might be willing to enforce a money judgment for
attorney fees entered by a British court, a British court might balk at
awarding punitive damages for deliberate copyright infringement,
and many countries might be reluctant to enforce any kind of injunc-
tion awarded by another country but affecting conduct or things in
their own country.

As these examples suggest, remedies can be divided into two and
two again: money damages and injunctions are the two main
branches. Money damages come in two kinds. First, there are those
such as compensatory damages that are widely accepted (or mutually
accepted, if we are thinking in terms of a particular case with an issu-
ing court and an enforcing court, rather than the more abstract situa-
tion of an international convention). Second, there are those such as
punitive damages, or damages for “pain and suffering” that are rare
(or in a two-country hypothetical, those with no counterpart in the
enforcing country). Injunctions also come in two kinds: provisional
ones like preliminary injunctions or temporary restraining orders, and
permanent ones issued after a full trial on the merits.

182. 17 U.S.C. § 504 (2002).

183. 35 U.S.C. § 284 (2002); Read Corp. v. Portec, Inc., 970 F.2d 816, 826 (Fed. Cir. 1992).

184. Copyright: 17 U.S.C. § 505; patent: 35 U.S.C. § 285; trademark: Lanham Act § 35(a), 15
U.S.C. § 1117(a). Both the patent and copyright statutes came into play in Hughes v. Novi Am.,
Inc., 724 F.2d 122, 123 (Fed. Cir. 1984).

185. Fogerty v. Fantasy, Inc., 510 U.S. 517, 533 (1994).

186. Id.; Charles W. Branham, 111, It Couldn’t Happen Here: The English Rule— But Not in
South Carolina, 49 S.C. L. REV. 971, 975 (1998).
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In the discussion that follows, the focus will be on substantive
matters (the basis for liability and the determination of the remedy).
It will be assumed that there are no procedural defects (jurisdiction;
procedures that to the second country look unfamiliar in a bad, un-
fair, unjust way; actual facts in the particular case that created unfair-
ness or bias). If there were, other provisions of the Hague/Dreyfuss-
Ginsburg proposal already provide the loser with leverage to stop
enforcement.

a. Noncontroversial Monetary Damages

The situation where “noncontroversial money damages” are at
stake is likely to be something like this: A party wins a money judg-
ment compensating it for damages suffered because of the other
party’s tort or breach of contract. That action happens to have been
in a country where the loser does not have sufficient assets, so the
winner goes to a country where more assets are located. Routine en-
forcement makes sense if the substantive law on liability and on dam-
age calculations is quite similar in both countries. But if the cause of
action has no counterpart in the second country, then the winner
could not have obtained a claim to the loser’s second-country assets
by suing in the second country directly. This suggests that equity
might bar enforcement.

Inasmuch as the existence of a counterpart cause of action can
be determined by the second court without having to reopen the
whole proceeding, it seems only fair to permit it to make that deter-
mination. In situations where the claim has no counterpart, but en-
forcement would not rise to the level of a public policy or important
public interest, the draft Hague Convention and the Dreyfuss-
Ginsburg proposal would enforce the judgment. In the intellectual
property arena this is not an issue so long as all the signatories are
TRIPs members. In the broader context of the Hague Convention,
the determination of whether there is a counterpart cause of action or
not in the enforcing country could become a frequently contested
point. Additionally, enforcing courts would have to determine
whether a lax standard is a counterpart of an extremely strict stan-
dard, or if they were fundamentally different.

The assumption that these are noncontroversial money damages
means that the method of calculation is not to be a source of great
differences between the two countries involved. If it is, then article
33 of the Hague Convention and article 30 of the Dreyfuss-Ginsburg
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proposal permit downward adjustments of damages to the level that
would have been awarded had the entire action been brought in the
second country.187

b. Controversial Monetary Damages

In most cases, a damage award will not have “rare” damages
unless it also includes “ordinary” damages.18 This suggests that en-
forcement should not be an all-or-nothing proposition.189 A court
should be able, for example, to enforce the compensatory damage
award but not the punitive damage award, if such an award is un-
available in the enforcing country. Hague’s article 33 permits just
that.1% The Dreyfuss-Ginsburg proposal has similar, but not identi-
cal, provisions.191 For jurisdictions that abhor punitive damages, the
enforcing court could enforce the entire award less the punitive dam-
ages. Even for simple compensatory damages, there may be different
methods of calculation and some methods of calculation may be ab-
horrent to some countries to such a level that awards are scaled back
prior to enforcement.

¢.  Final Injunctions

Final injunctions issued by foreign courts are rarely enforced.192
The Dreyfuss-Ginsburg proposal assumes enforcement,!93 but then
whittles away at that assumption. Because the Dreyfuss-Ginsburg

187. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1088 (art. 30.2(b)); Hague
Convention, 2001 Draft, supra note 1, art. 33.2(b).

188. There are exceptions, such as civil rights cases. Alexander v. Riga, 208 F.3d 419, 430
(3d Cir. 2000).

189. Note that this is in direct contrast to the requirement that the court either enforce the
judgment or not enforce the judgment on some substantive or procedural basis, but not retry
the substantive aspects of the case.

190. Hague article 33.1:

A judgment which awards non-compensatory damages, including exemplary or
punitive damages, shall be recognised and enforced to the extent that a court in the
State addressed could have awarded similar or comparable damages. Nothing in this
paragraph shall preclude the court addressed from recognising and enforcing the
judgment under its law for an amount up to the full amount of the damages awarded
by the court of origin.

Hague Convention, 2001 Draft, supra note 1, art. 33.1.

191. It adds the following sentence to article 30.1: “This rule does not apply to damages that
are intended to compensate the plaintiff but without requiring proof of actual damages.”
Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1087 (art. 30.1).

192. R.W. White, Enforcement of Foreign Judgments in Equity,9 SYDNEY L. REV. 630
(1982).

193. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1088 (art. 31) (as distinguished
from preliminary injunctions addressed in article 19).
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proposal starts by requiring that all signatories be TRIPs members,194
and because the Dreyfuss-Ginsburg proposal covers primarily causes
of action under TRIPs,195 there is a reasonable likelihood that the two
countries’ laws are similar on most relevant issues. This means that
enforcement of a foreign injunction begins to seem more like en-
forcement of an injunction between states of the US. TRIPs, how-
ever, does not require that final injunctive relief be available, so long
as remuneration is.1% In the Dreyfuss-Ginsburg proposal, the en-
forcing court is required to consider whether its laws offer the same
kind of relief: “In no event must a State recognize an award of injunc-
tive relief if such would not be required under the TRIPs agreement,
unless the State addressed would have awarded injunctive relief un-
der the same circumstances.”197

The next sentence of the Dreyfuss-Ginsburg proposal is more
problematic. It states: “Should the rendering court decline to enter
injunctive relief pursuant to this article, it must award compensatory
damages.”198 Although this parallels TRIPs in some ways, injunctions
are generally thought to be appropriate because money cannot ade-
quately compensate for the injury. Requiring a court to calculate a
monetary award when it declines to enter an injunction is likely to
lead to numerous valuation disputes.

As with unusual monetary damages, the best solution for deter-
mining when to enforce a final injunction might be the “existing coun-
terpart” test: enforce if a similar kind of order would be granted were
a suit on the merits instituted in the second country, otherwise do not.
Such a test will (usually) permit the court to reach a decision without
having to adjudicate the underlying facts of the case. It also parallels
the national treatment type analysis for monetary damages. Most

194. Id. at 1074 (art. 1.1).

195. Id. at 1067.

196. TRIPs Agreement, supra note 8, art. 44, § 2.

197. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1088 (art. 31.2). The number of

negatives in this provision makes it hard to interpret. Stated affirmatively, it says (we think):

Awards of injunctive relief required under the TRIPs Agreement shall be recognized
in all States. Other awards of injunctive relief shall be recognized by other States in
accordance with the same rule that applies to money judgments.

The last phrase relates to the fact that article 30 of the Dreyfuss-Ginsburg proposal says
that money judgments will not be recognized unless there is a counterpart damage provision in
the laws of the country of the enforcing court. The “shall” in the second sentence could be a
“may,” but if the desire is to force the court to do the analysis, rather than simply to decline
enforcement because of the attractiveness of the loser’s overall position or importance in the
second country’s society, then “shall” is better. Dreyfuss-Ginsburg Draft Convention, supra
note 5, at 108788 (art. 30).

198. ld.
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remedies will thus be granted enforcement, honoring the value of uni-
formity, but pluralism in the law of remedies will also be respected.

d. Preliminary Injunctions

For provisional remedies, the rationale of “judicial economy”
makes much less sense: there has not been a full trial on the merits. If
the second court can properly act in the matter at all, assuming juris-
diction and applicable law, then the plaintiff ought to commence or-
dinary litigation in the second court and move for the provisional
remedy. In such cases, the second court will often have jurisdiction
because the defendant’s assets are where the enforcement action is
being brought.

The fact that preliminary injunctions are such a regular feature
of intellectual property litigation may explain why this is a particu-
larly important topic for any treaty related to civil procedure and in-
tellectual property. As of the 2001 draft, it is unclear if the Hague
Convention will support any provisional or protective measures. Pro-
tective measures are discussed in the scope section,!% the jurisdiction
section,2® and the enforcement section.200 Depending on which
bracketed clauses are selected, the result could lead to either en-
forcement of a fairly wide range of preliminary injunctions, or no en-
forcement of foreign preliminary injunctions.22 This is one of the
many complicated and pivotal parts of the Hague Convention nego-
tiations.

The Dreyfuss-Ginsburg proposal, with its focus on intellectual
property, would permit enforcement of transborder preliminary in-
junctions.

Article 19 Provisional and Protective Measures

3. Courts in other Contracting States not having jurisdiction un-
der paragraphs 1 or 2 may order provisional or protective meas-
ures, provided that—

a. their enforcement is limited to the territory of that State;
and

199. Hague Convention, 2001 Draft, supra note 1, art. 1.2(k). If it is covered in the scope
section, the jurisdiction section might be deleted and vice versa. /d. nn. 8, 89.

200. Id. art. 13.

201. Id. art. 23A.

202. See, e.g., id. art. 13, alternative b.
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b. their purpose is to protect on an interim basis a claim on

the merits which is pending or to be brought by the requesting

party.203

Thus, the Dreyfuss-Ginsburg proposal would limit a court
without jurisdiction to enforcement in the territory of the State. This
prevents a court not having jurisdiction from issuing a transborder
injunction, such as a pan-European injunction based on a Berne-
copyright. It also requires that the injunction be temporary, pending
the resolution of the underlying case.

Seeking a preliminary injunction should be as easy (or as diffi-
cult) as seeking enforcement of a previously issued foreign prelimi-
nary injunction. This suggests that routine enforcement of foreign
preliminary injunctions should not be very important. And TRIPs
really does not point the other way: TRIPs countries are required to
grant preliminary injunctions as part of the TRIPs enforcement obli-
gation.2#¢ Routinely enforcing foreign preliminary injunctions could
be detrimental to both openness and pluralism. And to the extent
that we want all TRIPs countries’ courts to develop expertise in
dealing with the substantive issues of TRIPs, we should encourage
litigants to bring fresh actions in countries where there is infringe-
ment, not enforcement actions.

D. Contracts, and Especially Clickwrap Agreements

Parties negotiating a contract might want to have some of the
benefits of an international convention on jurisdiction and enforce-
ment (routine enforcement, for example, if they expect that their own
behavior will be exemplary but the other side is not as trustworthy).
They will likely, however, prefer not to leave things to chance, and so
will try to specify things by contract that benefit them beyond the law
that would apply in the absence of a contract. For example, two par-
ties from California might decide that they both prefer Nevada law
for a transaction that has some relationship to Nevada, whereas, ab-
sent a contract, California law would have applied.

203. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1084 (art. 19).
Paragraphs 1 and 2 of article 19 state:
1. The court having jurisdiction under the rules of this Convention to determine the
merits of the case has jurisdiction to order any provisional or protective measures,
including trans-border injunctions.
2. The courts of a State in which intellectual or tangible property is located have
jurisdiction to order any provisional or protective measures in respect of that property.

Id.
204. TRIPs Agreement, supra note 8, art. 50.
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Contracts raise distinct issues from torts because contracts are
binding on the parties and hence raise choice of forum and choice of
law issues that arise from the forum and law being selected in the con-
tract itself. Courts routinely give effect to the “agreed to” terms.205
The choice of law specified in the contract, especially if it is the law of
the chosen forum, may be applied as well.

Within the realm of contracts, there are two types: negotiated
and nonnegotiated. In a traditional negotiated contract between two
parties of relatively equal bargaining strength, the notion of freedom
of contract permits the parties to include these choices. They may be
part of the consideration for the contract, since the choices may pro-
vide a highly valued advantage, or at least convenience, to one of the
parties. They also provide predictability: both parties benefit from
knowing in advance the laws that will apply.

The second type of contract, the nonnegotiable contract, also
sometimes called a contract of adhesion, does not permit negotiation.
Examples of these include the text on the back of the ticket when you
park in an automated garage and the license that falls out of the box
when you open a new software package.

The web has seen the creation of a new kind of nonnegotiable
contract—the “clickwrap” agreement.26 Like any other contract,
clickwrap contracts may establish some of the parameters of future
litigation, in particular choice of forum and choice of law. But click-
wrap contracts are different from negotiated contracts. They gener-
ally fit the definition of a “contract of adhesion”207 although they
need not be limited to “consumers”208 but instead are between parties
of unequal bargaining strength, and drafted entirely by the stronger
one.2® If the weaker party does not want to “leave it”—or is paying

205. Of course, if a party asserts fraud, duress, or any of the other traditional reasons not to
enforce a contract, the provisions may be nullified —but if the nullification is asserted as a
defense, rather than in a declaratory judgment action in a forum chosen by the would-be
nullifier, then chances are the action will have been brought in the forum specified in the
contract.

206. See generally Mark A. Lemley, Intellectual Property and Shrinkwrap Licenses, 63 S.
CAL. L. REV. 1239 (1995). Clickwrap is distinguished from browsewrap because clickwrap
licenses require some affirmative, if nominal, assent, while browsewrap licenses might state
contractual language, such as in a link on a website, without requiring affirmative assent to
those terms.

207. BLACK’S LAW DICTIONARY 40 (6th ed. 1990) (defining “contract of adhesion” as
“standardized contract forms offered to consumers of goods and services on essentially ‘take it
or leave it’ basis without affording consumer realistic opportunity to bargain”).

208. See infra Subsection IV.D.2.

209. If someone in a big corporation encounters a clickwrap contract for something the
corporation may want to use or buy in quantity, the corporation may simply contact the owner
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no attention to the terms, since they seem unlikely ever to matter—it
manifests its assent2!0 by clicking a button that says, “I agree.”

Should it turn out that terms did matter, the clicking party might
be stuck with the forum, and choice of law, that the web-owner speci-
fied. There are many reasons for drafters to choose a particular fo-
rum or law for those clauses. They might choose to have the forum
be one that is hard to reach (the South Pole, say, or Tahiti—pleasant
for the programmers and even for any defendant rich enough and idle
enough to be able to participate in a trial). Or they might choose to
locate in a jurisdiction with the most favorable laws for some aspect
of its business—a data haven if initially the drafters’ business is built
on possibly-infringing uses of someone else’s intellectual property. In
those situations, the drafters’ choice of the home forum will have a
legitimate relationship to the transaction, but will still have a bad
odor, leaving the scent of nonnegotiation.

Defendants may then challenge the clickwrap terms, asking the
court to refuse enforcement of the contract, or at least to strike the
offending terms, on the grounds of lack of assent,2!1 unconscionabil-
ity,212 or violating the public policy of the state.23 US courts have
started struggling with these issues and, so far, have come out both
ways.214

Standard form contracts may not seem like objects worthy of
deepest sympathy, but they are efficient for the drafters and the busi-
nesses using them. The efficiencies (and comfort level) these con-

of the clickwrap item and negotiate a special deal —a site license or a block purchase of a large
number of licenses—and may be able to bargain for different litigation specifications. Even
large corporations, however, have employees who use off-the-shelf software for a specific task,
one that is not performed widely for the business. In such cases, the corporation faces the same
situation as the consumer.

210. It is unclear at what point the standard for assent is met. For example, is clicking “I
agree” sufficient to reach the level of assent? This is likely to remain a domestic issue with
transborder implications.

211. Hotmail Corp. v. Van Money Pie, Inc., 1998 WL 388389 at *1 (N.D. Cal.).

212. To reach this threshold of unconscionability, the term must “shock the conscience.” “It
is to be emphasized that a contract of adhesion is not unconscionable per se, and that all
unconscionable contracts are not contracts of adhesion. Nonetheless, the more standardized the
agreement and the less a party may bargain meaningfully, the more susceptible the contract or a
term will be to a claim of unconscionability.” RESTATEMENT (SECOND) OF CONTRACTS § 208
(1981).

213. Am. Online, Inc. v. Superior Court, 108 Cal. Rptr. 2d 699 (Cal. App. 2001) (denying
enforcement of choice of forum clause selecting Virginia due to concerns that Virginia does not
offer the same consumer protections as California).

214. Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1148 (7th Cir. 1997); ProCD, Inc. v.
Zeidenberg, 86 F.3d 1447, 1449 (7th Cir. 1996); M.A. Mortenson Co. v. Timberline Software
Corp., 998 P.2d 305, 308-09 (Wash. 2000) (all enforcing the license terms). But see Klocek v.
Gateway, Inc., 104 F. Supp. 2d 1332, 1335 (D. Kan. 2000).
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tracts provide may in the longer run contribute to the variety and
plenty of products and services available to other businesses and con-
sumers, a social benefit to all. Thus, the terms of standard form con-
tracts should be binding like any other contract’s terms, and standard
clauses should be interpreted the same way regardless of the identity
of the other party. If the interpretation varies based on later-
occurring facts peculiar to specific defendants, their status or the way
they use the product, the benefits of having standard form contracts
may be reduced.

1. The Hague Convention

Against this backdrop, the Hague Convention addresses con-
tracts in several locations, notably articles 4 (Choice of Court), 6 (Ju-
risdiction), 7 (Consumer Contracts), and 8 (Individual Contracts of
Employment). In addition, one of the prohibited grounds of jurisdic-
tion is “the signing in that State of the contract from which the dis-
pute arises.”215 Article 4 states that if a choice of court is made in a
contract, that forum has exclusive jurisdiction. One important excep-
tion to the exclusive jurisdiction in article 4 is if it is a “consumer con-
tract” as defined in article 7,216 in which case the jurisdiction is the
consumer’s domicile, whether the consumer is a plaintiff or a defen-
dant.

Article 7 draws, in part, on the Rome Convention,217 which gov-
erns judicial action resolving contract disputes among citizens of the
European Community. Both define limitations when such contracts
are between businesses and consumers.218 The reasoning is that sub-
stantive and procedural terms in a contract that a consumer has no
reason to know about because they are “regarded as being outside his
trade or profession. . .”219 should not be enforced against him.220

215. Hague Convention, 2001 Draft, supra note 1, art. 18.2(j).

216. A consumer contract is a “contract for a purpose which is outside its trade or
profession, hereafter designated as the consumer.” Hague Convention, 1999 Draft, supra note
1, art. 7.1. The 2001 draft amended it to define it as a “contract[] between a natural person
acting primarily for personal, family or household purposes.” Hague Convention, 2001 Draft,
supra note 1, art. 7.1.

217. EEC Convention on the Law Applicable to Contractual Obligations, 266 O.J. 1 (1980)
(commonly known as the Rome Convention). It also draws on the Brussels Convention, supra
note 107, arts. 13-15.

218. See Hague Convention, 2001 Draft, supra note 1, art. 7.

219. Rome Convention, supra note 217, art. 5.1 (“This Article applies to a contract the
object of which is the supply of goods or services to a person (‘the consumer’) for a purpose
which can be regarded as being outside his trade or profession, or a contract for the provision of
credit for that object.”).
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For standard form contracts presented to web customers via
software, software could also be used to restore at least some of
whatever the contract drafter might otherwise lose because of an in-
ternational legal system that gives consumers special rights.221

2. The Problem of Consumer Contracts

The Hague Convention does not distinguish between negotiated
and nonnegotiated contracts. To the extent that clickwrap agree-
ments are often used in electronic contexts, it is hard for a contracting
business to know it is contracting with a consumer, a nonprofit, or a
Fortune 500 corporation. Additionally, if a consumer licenses the
work for consumer use and then starts using the product for a home
business, the consumer treatment of Article 7 could be lost.

The Dreyfuss-Ginsburg proposal explicitly rejects the notion of
consumer contracts22 and we agree. The idea of a special rule for
contracts between businesses and consumers is not all that adaptable
to the world of clickwrap licensing. It presupposes that a web busi-
ness, as it drafts a clickwrap contract and floats it into the stream of
commerce to find some takers, actually knows who will use the sub-
ject matter of the contract, and how they will use it. The drafter of a
clickwrap license has no idea, however, who will be doing the click-
ing, or why, and may not even know (in the sense of knowing by hu-
man intelligence, apart from software bookkeeping) until well after
the fact that there was a click at all. If three people take a clickwrap
license, the first may be using the subject matter of the license for
personal use, the next may be an individual using it in connection
with a home office, and the third may be in business. Drawing the
line to encircle only consumers using a web-based item for personal
use is tricky.

For the clickwrap drafters, this loss of predictability might be
manageable. By the time they have made the decision to institute
suit, they will very likely know whether or not the potential defendant
was a consumer using the licensed subject matter for household use.
If the potential defendant will receive the protection of article 7, the

220. Brussels Convention, supra note 107, arts. 13-15.

221. If the Rome Convention, supra note 217, rule were in effect, the clickwrap window
could be preceded by a window that said “Are you a consumer who will use this for personal
use?” and then the software would branch. The program could offer a contract optimized for
consumer rules for those who answer “Yes” and a contract optimized for business rules for
those who answer “No.”

222. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1102.
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plaintiff can forget about the (unenforceable) choice of law provision
and institute the suit where jurisdiction over the defendant is proper.
Or, if the choice of forum provision is very important to winning, the
plaintiff can tough it out, in hopes that a novel legal argument on its
own part, early settlement, a less than thorough or not so skillful de-
fense by the defendant, or the vagaries of litigation, will protect the
choice of forum provision from any challenge.

Article 7 leaves unprotected many businesses, as well as non-
profit institutions such as universities and libraries, subjecting
them —but not consumers—to possibly egregious provisions when in
fact everyone uses the web-provided item in the same way, and with
the same inability to negotiate a fairer bargain than what the click-
wrap specifies.

Consumers, universities, libraries, and businesses are not in a po-
sition to negotiate every clickwrap contract, nor are they able to as-
sume the risk of having to go to a foreign forum. They may have
legitimate, indeed weighty, defenses in a lawsuit on the clickwrap li-
cense such as first sale, fair use, and other rights. Still, those for
whom article 7 provides no protection may be well advised to do
without clickwrap products and services.

A more desirable solution for both the clickwrap drafters and the
clickwrap users would be to have a rule about whether to give effect
to clickwrap litigation specifications (a shorthand term for choice of
law and choice of forum clauses) that was based on the text and type
of the license, rather than the initially unknowable attributes of a po-
tential adversary and the initially unknowable type of use.

The Uniform Computer Information Transactions Act, not oth-
erwise known for its elegance and consumer-friendliness, takes a bet-
ter approach to defining the group of contracts that get some kind of
special consumer-oriented treatment when it defines “mass-market
transaction.”?23 The Hague Convention would meet the objections of

223. See, for example, the Uniform Computer Information Transactions Act (UCITA),
Section 102(45) (2001 Draft); not otherwise a model of intelligent draftsmanship, UCITA at
least does not suffer from the Rome Convention’s defect when it defines a “mass-market
transaction”:

(45) “Mass-market transaction” means a transaction that is:

(A) a consumer contract; or

(B) any other transaction with an end-user licensee if:

(i) the transaction is for information or informational rights directed to the
general public as a whole, including consumers, under substantially the same terms for
the same information;
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business concerning predictability and uniformity of the judicial in-
terpretation of litigation specifications in clickwrap licenses if it were
to define something like a mass-market clickwrap. The result, how-
ever, would be that when a mass-market clickwrap product or service
was licensed by another business, or an individual for sole-proprietor
business use, the rules would be the same as if the person clicking was
a consumer making personal use of the clickwrapped item.

Of course, if the public—whether consumers alone or joined by
small businesses and nonprofits—begins to pay attention to choice of
law and choice of forum provisions in clickwrap contracts and refuses
to click, such provisions may begin to disappear. This is an unlikely
result in today’s world because a person would have to read each
agreement. In the future, however, we might have electronic
agents224 contracting for us and they might be able to take such ac-
tions and alter business patterns through market forces. Additionally,
if opposition to the very idea of these terms gains media attention
through a few vivid examples, reforms might be accomplished
through legislation.

3. The Dreyfuss-Ginsburg Proposal and Contracts Governing
Intellectual Property Transactions

Whether or not a mass-market transaction concept is adopted in
the Convention, the problem of when to invalidate choice of forum
clauses remains. Although not addressed in the draft Hague Conven-
tion, it is addressed in the Dreyfuss-Ginsburg proposal. This is un-
surprising because intellectual property contracts are frequently
clickwrap agreements, necessitating a rule to determine when the
clause is enforceable. In the Dreyfuss-Ginsburg proposal, the rele-
vant article is article 4, Choice of Court. It includes an important sec-

(ii) the licensee acquires the information or informational rights in a retail
transaction under terms and in a quantity consistent with an ordinary transaction in a
retail market; and

(iii) the transaction is not:

(I) a contract for redistribution or for public performance or public display of a
copyrighted work;

(IT) a transaction in which the information is customized or otherwise specially
prepared by the licensor for the licensee, other than minor customization using a
capability of the information intended for that purpose;

(I11) a site license; or

(IV) an access contract.

Uniform Computer Information Transactions Act, available at http://www.law.upenn.edu/bll/
ulc/ucita/ucita01.htm (last visited Sept. 15, 2002).

224. Margaret Jane Radin, Humans, Computers, and Binding Commitment, 75 IND. L.J.
1125, 1130 (2000).
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tion, article 4.3 on nonnegotiated contracts, which are defined as
those “arising in transactions for information products where the
terms are entirely pre-packaged.”?2s The phrase “information prod-
ucts” reflects the fact that the Dreyfuss-Ginsburg proposal is limited
to intellectual property matters.226

The proposal sets forth a multifactor balancing test for deter-
mining when to give effect to choice of forum clauses in such nonne-
gotiated contracts:

Article 4. Agreements Pertaining to Choice of Court . . .

3. In nonnegotiated contracts, an agreement within the mean-
ing of paragraph 1227 shall be valid if the designated Contracting
State or forum is reasonable in light of —

a. the location of the non-contract-drafting party,

b. the availability of online dispute resolution or other forms
of virtual representation,

c. the resources of the parties; in particular, of the non-
contract-drafting party,

d. the sophistication of the parties; in particular, of the non-
contract-drafting party,

e. the substantiality of the connection between the designated
forum, and the parties or the substance of the dispute, including
whether the designated forum would have had jurisdiction over the
non-drafting party in the absence of a forum-selection clause

f. for registered rights, whether the designated forum was es-
tablished by the State to foster expertise in adjudicating disputes of
this type.

g. whether the terms of the agreement were sufficiently ap-
parent with respect to accessibility, typographic readability, and na-
tional language so as not to cause surprise.228

Clickwrap contracts appear to be especially vulnerable with re-
gard to factors (a), (c), (d), (e) and, of course, (g). Factor (f), ad-
dressing the designated forum for registered rights, is relevant to
countries where an agency has been charged with making specific
adjudications and the agreement circumvents that agency’s authority
and expertise.

225. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1103.

226. See supra Section LB.

227. Paragraph 1 does not define “choice of forum” agreements. It recites a rule—that such
agreements shall confer jurisdiction (emphasis ours). While 4.1 in view of 4.3 can be understood
to mean that in nonnegotiated contracts, automatic enforcement is not the rule, this is unclear.

228. Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1075-76 (art. 4).
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4. Simplifying the Dreyfuss-Ginsburg Proposal Multifactor Test

Article 4.3 addresses an important concern, but its approach,
elaborating several factors upon which to judge reasonableness, is
problematic. Different courts applying different weights to the dif-
ferent factors could easily come to different results. A single broad
statement might better meet the needs of judges faced with new situa-
tions, new technology, and new substantive laws in unfamiliar forums.

A simpler version of Dreyfuss-Ginsburg proposal article 4.3
would just stop with the word “reasonable”:

In a nonnegotiated contract, a “choice of forum” provision shall be
valid if the designated Contracting State or forum is reasonable.

If the Commentary referred to the multiple factors specified in the
current version, as well as ideas behind the Rome Convention,2?9 the
Uniform Commercial Code,230 and even UCITA 2! that would guide
a court to understand what was “reasonable” without etching those
factors in stone.

A stronger alternative might say something like:

In nonnegotiated contracts, “choice of forum” provisions cannot

independently confer jurisdiction.
This means that the jurisdiction chosen would have to be proper un-
der the jurisdictional rules of the Convention. For example, if a con-
tract specifies Argentina as the forum, but Argentina would not
otherwise be able to assert jurisdiction, we would require Argentina
to decline jurisdiction. This formulation essentially adopts Dreyfuss-
Ginsburg article 4.3(e)(2), but inverts it to permit jurisdiction only
when there is another basis for it. Permissive language, encouraging
courts to decline jurisdiction, instead of prohibitive language, forbid-
ding them from asserting it, could lead to de facto enforcement of al-
most all such clauses. If an escape hatch were necessary, a phrase
could be added at the end of the sentence such as: “unless there is no
forum that has jurisdiction [for the odd case where somehow what the
defendants do and where they do it mean that nowhere in the world
can they be sued]” or “except when such jurisdiction or [giving effect
to such agreement] is in the public interest.”

229. See supra note 217.

230. See generally Amelia Boss, The Jurisdiction of Commercial Law: Party Autonomy in
Choosing Applicable Law and Forum Under Proposed Revisions to the Uniform Commercial
Code, 32 INT'L LAW. 1067 (1998).

231. Supra note 223.
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Would it harm predictability to have a rule that nonnegotiated
forum choices would never be enforced? Depending on whether the
idea of a mass-market transaction replaces the idea of a consumer
contract, it is unclear how much jurisdictional latitude clickwrap
drafters will have in enforcing choice of forum clauses.

If consumer contracts are expanded to encompass all mass-mar-
ket transactions and the exclusive jurisdiction remains the domicile of
the nondrafting party, the number of times Dreyfuss-Ginsburg pro-
posal 4.3 will have to be applied will ideally decrease, driving those
who want to choose another forum to negotiate the contract.

5. Clickwrap Choice of Law Clauses

Unlike the Hague Convention, which does not address choice of
law clauses, the Dreyfuss-Ginsburg proposal includes an exception
that permits nonenforcement if the choice of law chosen by the origi-
nal court was “arbitrary or unreasonable.”232 In the context of con-
tracts, the question is whether a court choosing a law solely on the
basis of the choice of law clause would be considered “arbitrary or
unreasonable.” We would hope that the inquiry would consider the
nature of the contract formation in determining whether or not the
choice of law met the standard.

Article 25.1(h) continues: “The conformity of the forum to the
jurisdictional terms of this Convention does not necessarily, of itself,
suffice to establish a significant relationship between its laws and
the233 dispute.”

The effect of this sentence is to prevent a forum that has jurisdic-
tion from applying its own law when that law does not bear a signifi-
cant relationship to the dispute.

We would suggest a parallel sentence in addition to this one,
stating something like:

In nonnegotiated contracts, “choice of law” agreements do not, in-
dependent of other factors, create a sufficient relationship between
the chosen laws and the dispute.234

232, Dreyfuss-Ginsburg Draft Convention, supra note 5, at 1086 (art. 25.1); see also supra
text accompanying note 150.

233. We propose inserting the phrase “facts of the” here.

234. See supra text accompanying notes 205-09.
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V. CONCLUSION

Harmonizing bases of jurisdiction and making enforcement of
foreign judgments routine threatens the relevance of domestic laws in
an interconnected world. By relying on the four guideposts of uni-
formity, predictability, pluralism, and openness, the Hague Conven-
tion can achieve the proper balance, providing for the redress of
electronic wrongs without stifling innovation and national experimen-
tation. The technology itself, assisted by governmental actions, may
permit private parties to protect their rights, especially copyright,
without having to resort to civil litigation, thus undermining the im-
portance of the Hague Convention. The ability and flexibility of the
web and its users around the world, however, may lead to greater re-
liance on the balance found in an improved Hague Convention or
Dreyfuss-Ginsburg proposal. This suggests that we are not at a dead
end, but at a new beginning.



