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I. 

CONTRARY TO RESPONDf~N·rs' CLAIMS' ·rHE STATE --- - -·-- - ·- - ---~ - - - ·- - - - ·- - - .. ·--- ·- -- ·- ·-· - .. , ·----- OF THE LAW WAS UNCLEAR PRIOR TO THIS LITIGATION 
MAKING CITATION FO~ CON1EMPT INAPPROPRIATE 

T h r o u g h o u t t h eirc sev e r ri l responsive brri .-.: f s r the U n i t e d 
States, the Quinault Tribe, and other interested tribes seek to 

leave this court with an impression that, in January, 1983, the 
pertinent rules of law were so crystal-clear that the enforcement 

action cornplainAd of could only have been openly contumacious an? 
contemptuous in nature. 

false one. 
The impression sought to be made is a 

On this point, generally, we respectfully reqnest that this 
Couct consider the following: 

L 1'he Str1te v. Stritmatter Decision. 

In J=in·,1i=:lry, 1931, r1 nearly identical closure order wa.s 

adopted by the Department of Gamne closing he so hnahalis River 
to fishing by these same two Indian tribes. On appeal to the 

Washington State Supreme Court by a Washington fish dealer and a 

Chehalis tribal fisherman convicted of trafficking in fish caught 

in violation of the closure, it was ultimately held that since 

the closure order was adopted for the purpose of ensucing proper 

a l l o c a t i on of cat ch be twee n tr ea t y Indi an s ( i . f~ • , 1 n t·: rn hr~ t'.:'" .s o f t he 

Qui na.al t T. c i bf? ) an d non - India n f i s h e rm e n , i t w as i n v a 1 i d a. s t ~) 

Chehalis tribal fishermen, since their reservation was created by 
an 1836 Presidential executive order rather than by treaty. 
St ate v • S t r i. t m,, t t: A r , l O 2 Wn.2d 516, P.2d (1984). What 



is significant here, however, is that all of the justices of he 
Wash i n gt on S t ;-1 t {·~ S ,1 pr.:-~~ m ~ ~ o u r t s u b s c ·c i be a u n e quivo ca 11 y t o t he 
p r o p o s i tion that , as to t r- eaky Tn: l i ,..1 n s r SO- (">t l i.~ d d l 1 ocat io n 
closures orders were appropciate ~n~ consistent with prior ocderrs 
in this very litigation. The majority opinion ceads as follows 

at 102 Wn.2d 517-519, 522: 

In Washington v. Washington State Comrn'l Passenger 
Fishing Vessel Ass'n, 443 U.S. 658, 61 L.Ed.2d 823, 99 
S • C • 5655, m o d i f ied o n o t h e r g r o u n d s s u b n o m • 
Washington v. United States, 444 U.S. 816 (1979) (Fishing Vessel), the Supreme Court held that treaty India n s h a v e a r i g h t t o t ake a "f airrl y -~ p p or t i one d 
s h are" of ea c h r u n o f fish pa s s i ,1 <J i:. 11 ct") 11 g !1 t r· i b a l fishing areas, both on and off the reservation. Fishing Vessel, at 6R?,. 'T'his f.1.ic1y ~ipport:ioned share 
is approximately 5 percent of the harvestable fish. Fishing Vessel, a 685. 

1' h 2 rT.~ sh { n g t on State D e part me n t o f G a rn e manages 
the fishery resources of this state. Pursuan': o state 
statute, and consistent with the federal and state case 
l aw , t he De pa r t rn e n t s e t s 1 i m i t s on the number of 
s t e e lhead which may be taken by I n a i a n " t r e a t y 
fishermen" and by "non-tre-:1ty fishermen." See Puget 
s Ou n a cil 1 n E~ t. t l~ r- s A s s n ' n V • MOO s ' 9 ?. t-J n • ~ ,1 q ~ 9 r 603 P.2d 819 (1979). · · . . Flach year the Departin»n 3etermnles he total nanber of s»elhead which can be caught by all f is her m en, Tndi an an d non - In a i a n , and y (~ t a 1 low a sufficient number of fish to return upstream to sawn. By various means, the Department determines the nuna': of f .i s h c a u g h t b y I ndia n a nd n o n - I ndia ,1 f t ~3 ! 1 ~~ r ~;1 2 n 
(] u r. i n '3 !-: h ~: 0 p e n '5 ~-~ d s O n • 0 n 2 ~ i t i s de t e r rn i n e a t h at a 
group ha s ca ugh t i ts 5 0 per c en t sh,, I"'."(~ , :: ~11 :i r- i \Te r. is 
then closecl to further fishing by that group. 

I n t h e s P e f f o c t s t o ,n a n a g e s t e e 1 h e a d r u n s , t he 
Department of Game issues two types of closure orders, 
Thro ,1 g h ~, <7. l l n c r1 L: L on c 1 o s u res " , t he Depa r t men t s tops the taking of fish by either treaty fishermen orc otreaty 
.E l. s ,1 e c tn e n t o p r oh i b i t o n e g r o up o r t he o ther from ~ aking more t h a n t h e ir 5 0 percent s ha r e • A "co nSor7ya t i. o n c 1 o s u re " s tops al l ~ t .-1 h i. n J bf ~ .> -) :_ ~ 1 J 1- o ups to allow the necessary aamber of fish to return 
upstream to sp--1wn. Th,~ S1.1pr,:.~!ne Couct has held that conservation closures operake again3 Tnalians, treaty 
or nontreaty, as well as non-Indians. Antoine v. Washington, 420 U.S. 194, 207, 43 L.Sd.2d-1~9;-95 
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s.ct. 994 (1975). 
On January 13, 1981, the Department of Game issued an allocai Or .. :lo.sure order which provides in relevant 

part: 

WAC 232-12-130 Closure of Nisqually and Chehalis River systems 
• to the taking of steelhead trout with 

gill nets and seines by treaty Indians. Data gathered by the Department of Game 
i nd i ca t es that the r t·~ d ty share of harvestable steelhead has been roached or 

will have been reached on the effective date 
of this order. Therefore, a closure of Nisqually and Chehalis river system . · % is 
necessary to assure non-treaty sports 
fishermen their right to take their share of 
those c0maining steelhead. 

[The following] rule is therefore adopted as an emergency[: ] 
It shall be unlawful for ~ll p0csons to take, fish for, or possess steelhead trout 

~ith gill nets and seine gear in the . Chehalis River system ... effective 
6:00 p.m., January 14, 1981. 
The closure order in the pre s e n t c ase wa s n o t 

necessary for conservation, but instead was an 
allocation closure, necessary "to assuce non-treaty 
sports fishermen their right to take their share share % " Since the nontreaty fishing rights of the 
2h1~ha.lis Tei.be r1.re suhject only to regulations aimed at 
conserving the species, the closure order h2re w➔s dn invalid exercise of the State's power as it operated against the 2heha.lis Tribe's on-reservation fishing. 

The point of the foregoing excerpt should be oo,,i_o,1s. Tf he 
s tate's lack of author i t y to pro rn u 1 gate an a en force clo s "il .r: A 
or-,it~Cs Eor t11r: 1_)1J.cpose of insuring proper treaty allocation was 
and is so clear, then it seems strange, indeed, that the members 

of the Washington Supreme Court took the contrary view in 

Stritmatter, ~~~£2_, that such closures are quite consistent with 

prior orders in thi.s vAcy lii:igrttion. 

Page .3 



~-5?.~f us ion_about the _ .s e 1 f - reg u 1 a to ~ y _ .s ta tu s _ o f __ the 

Wh n t. he C (-:l CO .C (] L 8 (~ xaininal c l OS e l y 1 0 n e i S hard-pre S S e d t 0 

i dentify y sta t e a c tor who a e 1 i be r a tely vi o 1.-1 i.:. E~ ~1 .~ 11 y f:) t· i or 

order of is court, 1t seems clear that all of the state actors 

pococeeded in an honest belief that Quinault trib~ 

enjoyed no special status which insulated them from action io 
ensure proper treaty allocation of the fishery in question. As 

the Quinault Tribe itself notes at page R of its brief on this 

appeal, the game official in charge of the enforcement action 

double checked to insure that the action would not violate any 
prior ccd~~( of the court in this litigation: 

On January 19, 1983, St1.te region,..11 :,.Ji_ldlife 
f f i C p r a O h n E • G i l 1 esp i ~ , re Ce i Ve a a a \7 L ~ '~ :: ,-: {J 1·11 n. 11 assistant attorney genercal, that the state closure was leg a 1 a n d " o a r r e s t Q u i n a u 1 t s i f they do n ' l: :-: o rn p l y • '' 

QN~M-14; r2r. 1G:)-6l; FF 20 [E.R. 63] This advice was 
apparently based on the conclirnio,1 th.-1t l_:h~~ J~~(~i~.sion of 
the Supremo Court in Passen g er F .is hi n g Vess A 1 had 
terminated self-regulating status.· Report and 
Recommendation at 8 [E.R. 36] Under challenge by both 
the Quinault Nation and United States the state explicitly abandoned this argument. Id. 

Brief of Appellee Quinalt Indian Nation, p. 8. Indeed the 
eviderc of record iatrolucel by the Qa 1- n d ,1 l t 'T.' r i be and t he 
United Stc1tes cocro,borat~t3 th,~ foc~going st-1.tement. In a letter 
dated .July 9, "!_()'79 add~1~3:3-?:1 to then-Governor Dixy Lee Ray, then 
Attorney General Slade Gorton advised that the Uaited States 

t d n1a. 3 
confirmed that the state has the primary manag ne n t re s po n s i b 1 i t y f o r t h e re s o urce outsi d t:? of rreservation areas and thus Judge Boldt's creation of 

"self--regulating tribes" which regulate their members 

Page 4 



to the exclusion of state regulation has been 
1:ribes r~an control the fishing activities of theic 

,n,.~mbf~rs both on-reservation and off-reser-vrition, but then hey exercise control over the activities of thei members off-reservation, that is a exercise of 
con curceal j Ll r .. i. .--3 < 1 i <~ t. _;_ lJ ,1 w i th the s ta t e , A nd no t o f 
(~ x c l 11 .s i \U~ j il r- i s d i c t i on • 

Ex. Q~-M-2 at page 2. 

action_cons ti tuted a __ contempt_of the _court. 
Though of lesser significance, it is nevertheless noteworthy 

here that the Quinault Tribe and the United States openly 

disagreed in the record of proceedings before the Magistrate on 
the quPstion of fYCE~cisely ·v1h,;.!.:: st<,tf~ action constituted violation 

r · o prior orders of the 

1:H8 COURT: 

court: 
. IS TT YOUR PO S I T I ON 1I1 rl A ·r r_r H E 

ST ATE VIOL ATES OR DOES N ' ·r VIOL A 'T E ·r H 1-~ CO UR ·.r ' S 
r N J u N c T I o N s B 'l A DOPING A R ~•: G u L l\ · r r ~) r~ /\ ~"j s E N 1r A N 
EN~ORCEMENT OF THE REGULATION? 

1Vl R. REICH: MR WOUL Dy ' T H AVE B EE N BE E N HERE, y O u R 
HONOR I IF THE STATE HAD NO·r CHOSEN O AEMPT TO 
ENFORCE ITS REGU LA'T [ON vHTHOlJ•.r PRIOR COURT APPROVAL. 

'THE COURT: so, I HENK YOU HAVE TOLD ME IT T.S NOT 
A VIOLATION OF THE COURT'S ORDER, THEN, TO ADOPT THE 
REGULATION? 

MR. REICH: IT'S NOT A VIOL.A,.TION. WHA1r ··eHE 
COURT'S ORDER SAYS IS TO REGULATE, ATTEMPT TO REGULATE 
OR INTERFERE WITH THE FISHING OF TRIBAL MEMBERS. TH~ BARE ADOPTION OF A CLOSURE AND THE SENDING Ob, I'[' 'rt) THE 
'rt<.IBr~ BY ··r:-rn .s~cAT8, ·rELLING -- AND THE STATE TELLING US THAT IT THINKS HAT THE ALLOCATE:ON HAS BEEN MT', WE WOULD NOT BE HERE POR A CONTEMPT PROCEEDING. I THINK 'T HA T T H E C O U R T ' S D l-4~ C I S I O N A 'L1 -- WE] f JS '.L1 V IEW I T A .S "IA COMMUNICATION PO THE TRIBE. AS AN OROER, £" REALLY HAS 
NO LEGAL E p F' 8Ce, REC AUSE THAT'S WHAT THE coo R. 1r OR DER s 
P R O V I D E • T H E S T A TE S E N D S U S ·r H A'T', ND r_;~ H ~~: C DUR T' S ORDERS AT PAGE 341 TELLS THE TRIBE THAT IT HAS AN 
OBLIGATION TO REVIEW IT AND DETERMINE WHETHER OR NUT 
THERE IS A VALID BASIS FOR A CLOSURE. IF THERE IS, 
WE' RE UNDER AN OBLIGATION FOR ·ro ADOP'r IT, AND IF WE 
D E C I D E T H A T T H E R E I S N ' ·r r ·HE Sf A '11 1~~ I S UNDER A N 
0 BL I GATION TO GO 'TO ·r HE CO lJ RT b, () R R !~ 1_.J [ c~ t◄"' '. J ·rn 8 R 'r HAT 
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PROVISION. · · · THE COURT: HANK YOU. MR. DYSART? MR. DYSART: YOUR HONOR, I WOULD MAKE JUST ONE P5SIBLE COMMENT IN RESPECT TO A QUESTION YOUR HONOR ASKED ABOUT WHETHER PASSAGE OF A REGULATION MOULD BE l-\ 
VIOLA'_rION O THE ORDER. IN OUR VIEW, IT PROBABLY WOULD 
B E A V I O L AT I O N OF T H E OR D E R r BU T MOR 8 OF nA '!~ ft~ C H N I CAL ONE, AND CERTAINLY IF NO ATTEMPT WERE MADE TO ENFORCE 
IT OR APPLY IT, WE WOULDN'T BE COMING TO THE COURT TO 
SEEK COURT ACTION. • BWr AS FAR AS BEING A 
VIOLATION, I THINK, YES, TT IS VIOLATION. IT COULD 
CONCEIVABLY HAVE SOME INHIBITING EFFECT ON IN0[V.£DtJALS, 
ANO IT WAS JUST ONE OF THE THINGS THAT THEY'RE NOT 
SUPPOS1-rn iro BE DOING, ••• 

Tr., April 6, 1983, pp. 73-76. 

Again, the point of the foregoing should be obvious. When 

the citing parties themselves are in disagreement as to what 
precisely it is that constitutes violation of prior court orders 
in this case, it becomes inappropriate to hold the party or 

parties cited for contempt to a higher standard of certainty. 
4. Prior adoption_of_closure_orders_and_acquiescence 

therein. 

As noted in our opening brief at p. ll, note 8, the state 

had adopted similar allocation closure orders for several years 

preceding the inci:lent giving rise to the contempt order here. 
The record of proceedings below also indic-,t2.s that., in the same 
inanner ; tribal nets ha a be e n co n f iscated bet we ~ n l 9 7 5 a n d 1 9 7 8 
purs u r:1 n t t: o al lo ca t ion cl o sure or de rs adopted by th•~ s t :1 t (~ . ~? r • , 

pp. 158-160. We only repeat here the basic point that even if 
such closures were in technical violation of prior orders of this 

Court, the failure of the parties to earlie~ address the question 

directly before the court served rather obviously to lull state 

officials into a sense of false security that their actions were 
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permissible under the court's ordAr:-s. At the least, such prior 
developments suggest that contempt is too draconian a measure ir 
this context. 

5. The limi t ed_nature_of tr i ba 1 _ s e 1 f - reg u 1 at ory _S ta tu s 
implies_the existence _of concurrent state jurisdiction to insure 
9per treaty allocation. 

On this appeal, the United States, the Quinault Tribe, and 

the other appellee tribes argue strenuously that the sacrosanct 

nature of tribal self-regulatory status has always been clear and 
that fishing activity by tribal members is inviolate, except to 

the extent that the court itself might otherwise determine. This 

is not, however, the way Sf~lE-cr~JiI1_,=ttocy st-:1tus was characterized 

when the original decision of .Judge Boldt was befor:-e this same 
court on appeal. Indeed, the United States, in packicnularr, then 
argued that the capacity for tribal self-regulation was extremely 
limited: 

F's The court's provision foc limited tribal 
self-regulation was correct. 

As we have explained earlier, the Tribes' have jurisdiction to regulate their members' off-reservation fishing, subject to n(~cessary restriction by the State 
to preserve the resource, and to allocate equal shares. 
The a i s t r i c t: <~ o u r- t i 111 p l t·~ , n e n t e d th is po inciple in lig h t 
o f t he fa c t s o f t he case , re cognizing "sel f - regula t i ng" Tribe s wh o nee cerl ain condi t i on s and qua 1 i f i ca t i on s 
and other Tribes which do not. (Decision, pp. 28-38) 
The S ta te mo u n ts a b road attack on th is ru lin g , much of 
which has been shown to be refuted by this Court's 
recent decision in Settler. As we have also shown, the 
district court did not "preempt" State jurisdiction to 
regulate treaty Indians fishing off-reservation. (Conclusion, P. 37) The necessary exercise of State 
power is preserv0d ~ in fact, emergency regulat ions may be imnmedia t (~ ly im p o s ed wi t h out p r i or a p p r o v al. 



(Injunction, P. 12) Drawing on the demonstrated 
responsibility and capacity of the Yakima Nation [footnote omitted] and the Quinault Tribe, [footnote omitted] as well as the State's views of elements of 
competent regulation, [footnote omitted] the district 
court provided for limited tribal self-regulation. under 
s tr i n g e n t co n dit i o n s <1 e s i g n l-:? <1 t o a s sure r espo n s i b le 
control [citation omitted]; but, even so, the Tribal 
regulations, under the court's opinion, only establish a rebuttable presumption of validity, subject to 
testing under the continued jurisdiction of the court. Moreover, co-operati on between the Tri bes and the State 
h a s a l w a ys be e n re q uire d be c a use o f o n - r P s i~ r " a. t i o n 
fishing. This decision, defining the permnissable scope 
of tribal and State off-reservation regulation, thus 
provides the vehicle to accomplish a greater 
coordination in the proper allocation of the entire harvestable portion of the resource.[footnote omitted] 

Brief for United States of America, United States of America, et 
llNgls lull@i,» l .al»..4lll» 

al._~~~State of Washington, et al., 9th Circuit Nos. 74-2414, et 

al., December 12, 1974, pp. 44-45. 
Again, then, the suggestion that the inviolate nature of 

tribal self-regulatory status must have been fully undet·stood by 

the state in the instant context presumes, in effect, that state 
actors in this pcoce'-.=dlng accorded greater force and effect to 

tribal self-regulatory status than did the United States at the 

time of the appeal of the original decision. 

II. 

THE ISSUANCE OF AN UNSOLICITED BROAD INJUNCTION AFFECTING FiRfES AND ISSUES NOT BEFORE THE COURT WAS ERROR. 
On this appeal, the United States, the Quinault Tribe and 

the appellee tribes take the position that the injunction entered 

by the District Court merely restates the long-uaderstood law of 
the case. For example, the United States argues as follows at 

page ll of its brief herein: 
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The District Court's ruling was neither mischievous or aven novel, Rather, it merely reflected the law of this case which has long enjoined the State from 
interfering with all treaty fisheries, not just those 
of self-regulating tribes, except for conservation ourposes. 

As is apparent, however, from the very first sentence of the 

previously-excerpted portion of the brief of the United States in 

the original appeal (set out at page 7, supra), the current 

position of the United States is directly contrary to that which 

it earlier took. Earlier, the United States had argued that: 
· · % The tribes have jurisdiction to regulate 

their members off-reservation fishing, subject to 
necessary restrictions by the state to preserve the resource, and to allocate equal shares. 

Brief for the United States, su~, dated December 12, 1974 at 
p. 44. (Emphasis added). 

Indeed, there is really no question about the matter--the 
injunction in this proceeding profoundly alters the relationship 
between the State of Washington and all of Washington's treaty 

tribes. The injunction effectively qualifies all tribes to 

self-regulate off-reservation fishing exclusively, without 
requiring them to meet any of the criteria originally outlined by 
Judge Boldt. Again, it was the United States itself which 

earlier argued to this Court that those qualifications for 

self-regulation were properly stcingent and difficult to meet: 

To qualify for self-regulation of its 
off-reservation fishing, the cour.t ht~ld, a tribe must demonstrate in a number of specific ways its ability to 
regulate its members. in addition, th~ tribe must 
est~hlish writt~n complete fishing regulations, provide 
identification of fishermen, allow monitoring of 
catches by the state, and report both on- and 
off-reservation fish catches to the state ••• 

Page 



Brief for the United States, supra, dated December 12, 1974 at 
p • l 1 • 1' hf:~ i n j t1 n c t i on ente r ed by t h e D i s tri c t C our t , h o wever , 
effectively obviates the need for a tribe to meet ary cr.iteria in 

order to self-reguldte off-reservation fishing by its members. 

one re la ted a n a i mp ort rt n t p oint io be emha s i z e a i n t his 
reply is that the proceeding here involves only the Quinault 
Tribe, the United States and officials of the Washington State 

Department of Game. All of the evidence adduced below pertained 
t o t he Quina u l Tribe, t he Che ha 1 is Tr i be a n a s tee .l hea d fishing 
on the Chehalis River. The injunction first pcoposej by the 

magistrate after hearing, effectively grants self-regulatory 
status to all tribes and by its terms binds all state officials, 
to include those of the Washington Department of Fisheries. Had 

the State been fairly apprised of the possibility of such 

far-reaching injunctive relief in advance of hearing, the 

evidence adduced would most certainly have addressed the degree 

of sophisticdtion in governmental affairs (or lack thereof) of 

many of Washington's treaty tribAs and the inability of many of 

those tribes to meet other criteria originally outlined by Judge 
Boldt. Furthermore, the evidence would have addressed the 

peculiar problems of the Washington Department of Fisheries and 

its management of the salmon resource throughout the case area. 
As this matter has proceeded, it seems to have run afoul of 
Federal Rule of Civil Procedure 65, which contemplates 

opportunity to fairly meet all pertinent issues pertaining to any 
request for injunctive relief in some sort of hearing or trial.1 
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The District Court has entered a sweeping injunction 

altering state-tribal relations in the area of treaty-right 

fishing without benefit of any evidence to show that changed 

circumstances warrant such relief. This Court should, at the 

very least, remand the matter for appropriate ~esolution in light 

of the original cciteria carefully crafted by Judge Boldt. 
n_i\TED this ~--n-l day of February, 1985. 

RespActfully submitted, 

k NNETH O./ EIKENBERRY 
'--l~--/A. r.-~ r_ :_ .. n·e~-'i,···,_· e~~ ~ a.11 !' ~

\j j : ;1; I , I ! ! < 'y/ + \-ri <'3 
:' .1. HOMAS F. CARR 
Sr. Asst. Attar ey General 

1 Federal Rule of Civil Procedure 65 provides, in pertinent 
part, that: 

(a) Preliminary Injunction. (l) Notice. No preliminary injunction shall be issued without notice to the adverse party. (2) Consolidation of Hearing With Trial on Merits. 
Before or after the commencement of the hearing of an a pplica tion for a pre 1 i min ary i n j u n c tio n , t he 
court may order the trial of the action on the 
merits to be advanced and consolidated with the 
hearing of the application. Even when this consolidation is not ordered, any evidence 
received upon an application for a preliminary 
injunction which whould be admissible upon the 
trial on the merits becomes part of the record on the trial and need not be repeated upon the trial. 
This subdivision (a)(2) sshall be so construed and applied as to save the parties any rights they may 
have to trial by jury. 
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