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IN THE IJ~ITF.1> STATES COURT OF APPF::AIS 

FOR THE NTNTH CIRCUIT 

l NITED STATES Of AMERICA , 

Plaintiff/ Appcllcc, 

WILMER LOMAY AOMA . 

Dcfendam/ Appellant . 

) 
) 

) 

) 

) 
) 

) 
) 

) 
) 

No. CA 95-10516 

DC #CR-90-313 -PCT-EHC 
Distril:I of Arizona 

I. STATEMENT 01<' ISSU~ PRESENTED FOR REVIEW 

A. UNDER UNITED STATES y LOPEZ. U.S. , 11S S.Cl. 1624 
(1995), THE INDIAN MNOR CRIMES ACf IS UNCONSTITUTIONAL 
AND THE DISTRICT COURT LACKS JURISDICTJON. 

ll. THE GOVERNMENT FAILED TO SUfrICIENTLY STATE A 
VIOLATION Of FEl>ERAL, STATE, OR LOCAL LAW AS A BASIS 
FOR A REVOCATION OF SUPERVISED RELEASE. 

C . THERE WAS INSUFHCJENT EVIDENCE TO SUPPORT A 
SUPERVISED RELEASE REVOCA110N ON THE BASIS OF A 
VIOLATION OF FEDERAL, STATE OR LOCAL LAW. 
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II. STATEMENT 01<' Jt;RISl>ICl'ION 

A. llimkl..C!Wrt J.w:wiidiWI 

The dis1ric1 court lacks juriMJic1ion under UnjtgJ States v. Lo.pez, _ U.S. _. 

115 S .Ct . 1624 (1995). 

B. A»uellate Court Jurjs.di.ctio.u 

Assuming !here is federal jurisdiction, this Coun has jurisdicrion under 18 U.S . C . 

~ 129 l. Notice of appeal was timely fikd under Federal Rules of Appellate Procedure 4 . 

C. B.aiJ Status 

Mr. I .omayaoma is in custody of the Bureau of Prisons serving a senten<.:e of ten 

months. 

Ill. STATl-:MENT OF TllE CASE 

A. Nw,re of the Case; Course of Proct.-edin2s 

ln 1991. Mr . Lomayaurna pied guilty to one count of abusive sexual contact in 

viola1io11 of 18 U.S.C. § 1153 and§ 2244(a)( l) . (E.R . 1).1 l11is offense arose! on the Hopi Indian 

Reservation, and involved a minor victim, who was an Indian. (ld .) . On Fchruary 11. 1991, !he 

district court St:nlenced Mr . Lomayaoma 10 21 months incarceration, and 36 months supervised 

release . (kl .). 

On July 5, 1995, a proharion officer filoo a ~tition with the court requesting 

revocation of Mr. Lomayaorna's supervised release based on his alleged failure to remain law-

: 'fht: abbrcv1a11on ·, E .R. ·· ref er e, lo the: appellant" ~ Excerpts of Rc<:ord and will be 
fo llowed by che document number. 

2 

C 05 



abiding (C.I< . 32) .~ At the rcvuc.uion ht:aring on October 13, 1995, Mr . Lomayaom.a appeared 

bdore the.· Honorable E.1rl H . Carroll (f.R. 10/13/95 at 1).3 Al the end of the government 's 

cvidcuce, Mr . Lomayaoma moved for dismissal for failure to state a charge and for suUkiency 

l) t' the cvitlem;e . (T.R. 10/13/9) al 43-46) . These motions were <tenicd. Od .). 1be court found 

Mr . Lomayauma violated his condition of supervised release . (T. R. 10/13/95 at 46; C.R. 48) 

Disposition wa~ ser for November 6, 1995 (C.R. 94). Mr. I..omayaoma filed a 

rno1ion to Jismiss for lack of jurisdiction. (C.R. 44). This motion was denied at the disposition 

hearing . (C .R. 48 ; T.R . I 1/6/95 at 4, 161). Mr . Lomayaoma's renewed motions to dismiss for 

failure to slate a claim and in.~ufficicm evidence were also denied. (C .R. 42; T.R. 11/16/95 at 

17). The court revoked Mr. Lomayaoma's supervised release. (ld. ; T .R. J J/6/95 at JS) . He was 

sentenced to ten months imprisonrrent . (Id . at 15-16; C .R. 48, 49). 

Mr. Lomayaoma filed his notice of appeal on November 8, 1995. (C.R. Sl) . This 

Court granccd Mr . l..omayaoma·s motion for expedited briefing schedule on f.xcember 12, 1995. 

(Order 12/12/95). 

B. ~l.bw 

This case arises from the Hopi Indian Reservation in the District of Arizona. 

(F. .R. 1). Jurisdiction is premised on 1he Major Crimes A(;t, 18 U.S .C . § 1153. (E.R . 1 

Indictment 9/11/90; E.R . 2 Judgment and Cummiuncnt 2/J 1/91). Mr . Lomayaoma was on 

JThc abbreviation "C.R." refers to Ckrk's Record and will be followed by the pertinent 
docket number . 

3T!II! abbrevia tton "R.T." rc::frrs to the Reporter ' s Transcripr and will be foll owed by the 
pcrtincm date and page numhcr(s) . 

J 
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supervised release from a conviction for abusive i.exual conracf in vi lation of 18 U .S .C . § 

2244(a)(I) when a ~tition 10 revoke was fikd. (E.R . 32). 

The events took place in the small village of Polacca, on the Hopi Indian 

Rest:rvation. /\s cousins of the a!kgcd victims, the I .omayaoma family often interacted wit.h M . ·s 

and T . ·s fam..ily . ('LK. 10/13/95, p . 19) .4 Rcthema Youvella. the alleged victims' mother, 

allowed the Lomayaoma family to borrow videotapes out of her home . The Lomayaom~ made 

llus borrowing 1.:om111011place as they were frequently over al the Youvella home picking up and 

returning tapes . Gd.. at 19) . 

On /\ugust 2, 1995, Wilmer Lomayaoma entered the Youvella home 10 return 

videota~s that his cluldren had borrowed . (kl. at 14-15). Ms. Youvella was not home. (Id. at 

10). Mr. Lornayaoma had brought back videos before. (hi. at 8-9). Indeed, the movies were 

often in M. 'sand T. 's bedrooms, and he had gone into their rooms in the past to get movies . (Id. 

ar 8) . Mr. Lomayaoma first went into T . 's bedroom, where she was sleeping. To wake her up, 

he touched her on her stomach, over her clurhing . (ld . at 8, 15 -16; 38). When T. awoke. Mr. 

Lornayaoma told her he brought back movies and he asked where he should leave the vkleot.apcs. 

(Id. at 24, 38). T . told him 10 place the tapes on the table . (kl. at 24). TilC movies were mostly 

kept in M. 's room, who was T . 'solder sister. (ld. at 31). 

Mr. I..omayaoma then left T.'s bedroom, and entered M .'s bedroom, where Ms. 

Youvella kept the stacks of videotapes . (kl. at 9, 16, 31). He sought to wake her, and touched 

her over her clothing, and over hc:r blank.et, while she slept. (ld. at 15-16). M . said she felt the 

•Abbreviations " M" and "T,. arc used as the alleged victims arejuven.iles . 

4 
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rout:h through the blankcc and doching over her vaginal area . Ud. al 8). M. woke up, and Mr . 

l.c1mayaoma told hc:r that he was bringing back the videotapes. (Id . al 16). M. told Mr. 

I 1mayaoma to plal:c the tapes on the: shelf across the room. (Id. at 9, 17). Mr. Lomayaoma pu1 

lht: 1;1pe. c1way and left !he room . (Id . at 17). M. did not scream or yell al him . (Id. at 17) . 

Afier Mr . Lomayaoma kft, M. and T . called their mother and told h •r about Mr. 

Lomayaoma's visit . ilil. at 28). The Hopi P<' 'ice Department were notified a d ..\ counselor 

interviewed the girls . (111 . at 35. 36, 40). The Hopi police took Mr. Lomayaoma into custody 

0 11 charges of child molestation . The trib:,; court dcfc:rrcd Mr. Lomayaoma 's prosecution, 

pending his compliance with the court's conditions . (R.T. 10/13/95 al 48; C.R. 45) . Mr. 

Lmnayaou ... met each of rhc requisite comlirion'> . (Id.). 

~fr . Lomayaoma was on supervised release at the time of the alleged August 2, 

1994, incident. (E.R . 2) . On July 25. 1995 , the United States government filed a petition to 

revoke Mr. Lomayaoma's supervised release, claiming Mr. Lomayaoma violated the terms of his 

supervision by viol.iring a fi::deral, state or local Jaw. (E.R. 32). 

At the bearing, the government produced no evideoce that Mr. Lomayaoma had 

in fact violated a federal, state or local law . No tribal court pleadings were introduced nor was 

tbere evidem.:e of any court determination. No federal charges were pending. further, oo 

evidence was introduced as to Mr. Lomayaoma '.s intent or state of mind. The only evidence of 

Mr. Lomayaoma's intent was to his purpose of returning the tapes . (T.R. l0/13/95 at 8-9, 24). 

He had been in the rooms in the past for that purpose. (kl. at 8) . At the end of the hearing on 

October 13 , 199.\ the district rn11r1 revoked Mr. Lomayaoma 's supervised release and took him 

C 08 



mto cusrody . (C.R. 49) . On Novcmhcr 6. 1995 , Mr. Lomayaoma was scnrcnced ro 10 months 

im:arccrnrion. (C .R. 48. 49) . Mr. Lomayaoma now appeals . (C.R. 51) . 

IV. S UMMARY OF ARGUMF.NTS 

A. L'nder .llnitcd Slate> Y, Lopa, __ U.S. __ __ , 11S S.Ct. 1624 (1995), The 
Major Crimes Act, 18 U.S.C. § 1153, Is Uncort'ititutlonal And The 
Difl1rid Court Lacked Jurisdiction To Revoke Mr. Lomayaoma's 
Supe"ised Release. 

Although the Constitution grant'- Congress the right co make treaties with Indian 

Nations and to regulate commerce with the Indian tribes, the Major Crimes Act itself has nothing 

co do with either. The Major Crimes Act is unsupported by the treaty power authority ve~ted in 

Congress, nor is Mr. Lomayaoma is aware oi any treaty with the Hopi Tribe that would justify 

the Major Crimes Acr . Congress should be limited 10 irs power under the Commerce Clause, 

whereby it is given the power to legislate and regulate commerce with the Indian tribes as it does 

wirh rhe states . No other power granted to the federal governmenl in the Constitution gives 

Congress the right to exercise this authority over the Indian Nations . Because the Major Crimes 

Act has no substantial connection to Commerce, the Act lacks auy constitutional basis. 

B. In The Petition To Revoke Supervised Releue, The Government Failed 
To Specifically State The Violation or Federal, State Or Local Law. 

Mr. Lomayaoma's conditions of !>11pervised release provide that he is not to violate 

any federal, state or local law . In his petition. the government alleges that he commined .. child 

molestation." No evidence wa,; introduced of the charge. nor was evidence introduced that either 

a federal. state or local court had detern1ined that a.n offense had been committed. Under due 

process, and the precedent of this Court, such ;1 j udic ial dctenninalion is m:cessary pr ior to rhc 

tiling of a violation . 
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t'. ·n1{'rc W~ lnsuffident Evidence To Support A SupenL1ted Rt~aw 
Revocation On The Basi." or A Violation or Federal, State Or Local 
Law. 

flu: guvernmelll has not product.'<! sufficienl evidence to violate Mr. Lomayaonu. 

Assuming there is jurisd1c1ion, and there is a sufficient claim, lhc governmc:nt's proof is 

irnmfficiem to violate Mr. Lomayaoma. Taken in the light most favorable to the government, I.be 

evidence is till inconclusive rhat any violation took place . The victims · testimony goes only to 

;1 touching 10 awaken them, which. under the circumstances , is explainubk by Mr. Lomayaoma's 

efforts to return video tapes . Moreover, rht: goverrunelll bas pro<lu~ed no evidence as to Mr. 

Lomayaoma's specific intent as to the offc~. 

V. ARGliMENTS 

A. THE DISTRICT COURT LACKED JURISDICflON OVER MR. 
LOMAYAOMA'S SUPERVISED RELEASE JU:VOCATION. 

t. Standard of Review. 

The court of appeals reviews de novo the issues of constitutionality and jur'sdktion. 

United States v, Vasquez-Velasco. 15 F.3d 833. 838-9 (9th Cir. 1994). 

2. ThLMiuoc Crimes Act Is Unconstitutional And This Court 
Lacks.Jurisdiction. 

Mr. Lomayaoma had pied guilty to abusive sexual ~ontacl in violation of 18 U.S.C. 

§ 1153 and§ 2244(a)(l). This supervised rclcas.:- violation. revocation and disposition arises from 

that plea. 'Inc pica was under a Major Crimes Act prosecution. involving an offense listed as 18 

U.S.C. § 1153, and occurring in Indian Country and involving an Indian defendant and victim. 

Mr . Lornayaoma contends that undt:r llniic:J Stali:!!...L...LO.J2~ . U.S. , 115 S.Ct . 1624 

(1995). the Major Crimes At:l is unrnnstilutional and this Court lacks jurisdktion. 
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a. Indian lU,iur Crimrs Al.1 Jurisdh;tion &;fore Lopa 

Congress can exercise only the powers gra111cd 10 ii by the Constitution. 

M'CuHoch Y,.Macylaoo, 17 l .S. (4 Wheat.) 316,405 (1819). As Chief Justice Marshall stated 

in regard to the exercise of federal power: 

Let lhe end be lcgi1imate. let it be within the scope of the 
rnnstitution, and all means which are appropriate, which are plainly 
adapted to that end, which arc not prohibited, but consistent with 
the letter and spirit of the constitution, arc constitutional. 

kL at 421 . The question raised by this motion to dismiss is whether tllr exercise of federal power 

in the Indian Major Crimes Act is a legitimate "end" within the "scope of the constitution". as 

Chief Justice Marshall used those terms . 

A fundamental tenet of our government is that any law passed by Congrc.o;s must 

have as its basis some provision of the United States Constitution. The federal government is one 

ofdclcgated and enumernted powers . Martin v, Ilunlcr's Lessee, 14 U.S. {l Wheat.) 304 (1816). 

All other powers have been n:tained by the st;ites or the people . U.S. Con.stitution, amendment 

X . In the area of criminal law, federal crimes arc solely creatures of s•"'~tc. ~Ullilc.d. 

Siau:!i, 473 U.S . 207, 213 (1985) . Congress's power to declare an act a crime must ultimately 

be grounded in some provision of the Constitution . United States Y, Fox, 95 {J.S . 670 (1877) . 

Without question, the federalization of a crime such as manslaughter can only be sustained upon 

a sound constitutional foundation. 

Beginning with this Court's decisions in the case!> popularly known as the 

"Marshall Trilogy," J.ubosoAY....M~InlQS.b, 21 U.S. (8 Wheat.) 543 {1823); Cherokee NatiQJLV.. 

(,~~ . 30 ' 1.S. (5 Pet , I (1 831 ): Worcester v, G,;.·orj;ia. 31 TJ .S. (6 Pet. ) 51:5 (1812), a numhcr 
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\Jf ju!.tificatiom h.m.: hccn offered for Congress ' "plenary power • over Indian affairs . See c ~ , 

W_orcm cI, 31 U .S. at 559 (notmg that powers of war and pca~c . of making treaties. and of 

regulating commerce "comp~chcnd all that is required for the regulation of our intercourse with 

the Indians"): L;nited States y Ka£ill)i , 118 U.S . 375. 382-84 (1886) (arguing that Indians are 

"wards of the nation " and holding that the kderal government has a trust responsibility lO prote1.:t 

Indians}: Tcc-Hit-Ioo Indians v United Stal!:,:i, 348 U.S. 272. 279 (1955) (noting that "discovery 

an<l conquest [givesj the con4uerors sovereignty over and ownership of the lands thus obtained "). 

Of thc~e cases. the one most on point is llni.!i.-'d States v, Kaaama, 118 U.S. 375 

(1886), where the Supreme Court held that Congress did indeed have power to pass such a general 

1.:riminal code that would apply to the activities , f Indians on Indian reservations . The Court 

readied that conclusion, even though it recognized that the Constitution of the lJnjted States is 

al.most siknt in regard to the relations of the federal government to the numerous tribes of Indians 

that live withi..11 ilS borders . In fact , the Court noted that the only powers listed in the Constitution 

that apply Ill lnJians are the treaty power and the commerce clause. The Court spec ifically 

rejected the commerce clause as a source of power to pass the Major Crimes Act : 

But we think it would be a very strained construction of thi s c lause 
I the commerce clause] that a system of criminal laws for Indiani; 
living peacc:ably in their reservations , which left out the entire code 
of trade anJ intt:rcourse laws justly enacted under that provision, 
and established punishments for the common-law crimes of murder, 
manslaughter , arson, burglary , larceny, and the like, without any 
reference ro their relation to any kind of commtm:e, was authorized 
by the grant of power to regulate commerce with the Indian tribes. 

9 

C 12 



Jd . ,ti :n8-79 . Instead . the K~ Court concluded that the power 10 regulate tlu: activitiei. of 

Indians on Indian reservations was nm lo he found in the Constitution . In summary fashion, lhc 

C1mr1 staled : 

'Ibe power of the general govenu11en1 over these n:mnants of a race 
once powerful, now weak and ,iiminished in numbers,. is necessary 
co their protection, as well as tu the safoty of those among whom 
they dwell. It must exist in 1hat government, because it never has 
existed anywhere else; because the theater of its exercise is within 
the geographical limits of the United States; because it has never 
been denied; ;mu because it alone can enforce its laws on all the 
tribes. 

kl . at '.\84 --85 . s« alio United States v Antelope. 430 U.S. 641,648 (1977)(citing Kaa:ama) . 

The Kilii\llla explanation of the source of federal power over Indians is important 

for several reasons . First of all. the statement that the power of the federal government over 

Indians must exist in the federal government "because it has never existed anywhere else" is 

funda1Pe11tally unsound. As noted above. Congress can only exercise the powers that the 

Constitution grants to it. It cannot exercise powers simply out of "necessity." Second, the 

preceding quotation reveals the frontier prejudices of lhe day, as well as the patronizing attitildc 

of the federal government. Modern consiJeratio I of t11c Kagruna decision raises the question of 

whether legal doctrines that can be tra~d to prejudice against Indian people should serve as the 

basis for upholding sud1 uncort'itinuional exercises of power as the Major Crimes Act. The entire 

notion of Congress' "plenary powerH over Indian affairs "al its core regards tribal peoples as 

normatively deficient and culturally, politically and morally inferior.• Robert A. Williams, Jr ., 

The Algebra Qf.Fcderat Indian Law: The Hard Trait of Decolonizing ill.ld..Americanizing the While 

M an'5 Ju ri:,prui,k~ . 198b Wi .. L. Rtv . 219. 2o5 
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Nearly one hundred years after Ka~ama . the Court repudiated 1he doctrines of 

c, 1nqu1.:s1. di~c,ivery , and crustccsliip a sources of fr<leral power over Indian affairs and scttkd 

~,n tht" 11ea1y illid ~0111111e11.:e i:lau~i:s as the source of 1ha1 power. In ~Ganaban y State Tax 

~:omm'.n_tif Aril.;.in.1. 411 l! .S. lM (1973). the Court staled that 

{t]hc source of federal authority over Indian mailers has been the 
subject of some confusion, but it i!-. uow generally nx:ugn.izt:d thal 
the power derives from federal _re.spoJr .iliili1y_f w:_..E£11Jatini 
commerce with lndi,m trib,s aud f9Ltre.aty_ .makiJ~. 

1'I... al 172 n. 7 (emphasis m.lded) . The ~lanahiln Jcci!.1011 recognizes ll1e constitutional problems 

wirh hasing federal power over lndian affairs on such outdated not.ions as discovery and conquest. 

Thus. in the pll~l-Ml'.C!anahan era, federal authority to enact the Major Crimes Act™ citlu.:r 

be: found in the govcm.mc111's 1n:ary power, U.S. Conc;t., Art . n. § 2. els . 2, or in its commerce 

power, U.S. Cons(., Arr. I,§ 8. els . 3. If it is not, then 1ha1 authority does not exist al all. 

lu the irn;1an1 asc. Mr . Lomayaoma is unaware of any treaty made between the 

United States and the Hopi Trihc 1hat provides that the l1oited States may exercise criminal 

jurisdiction on the Hopi rcserva1ion over members of lhc Hopi Triuc. Therefore , for Congress' 

cnacuncm of the Major Crimes Acl to be valid its ability lo do so must therefore lie in its power 

10 rcgula1e commerce with the Indian tribt:s . 

b. Indian M,u.o.r .C.rim1:~cLJ_uris_dktiQIU\Jlec Lopez 

Rct:cntly, in .Uni1ed_Stats:s v, Lopez, _ _ U.S. _ __ • 115 S.Ct. 1624 (1995), the 

Supreme C,)utt held that ll1e Gun-Free School Zones Ac! was unconstitutional because the frdcrnl 

government cannot exercise a geoer..il poliu: power, and as a result, the Act exceeded Congress's 

pm1 c:r 10 c:11a~·1 laws umler tlic Const1naion's Commerce Clause. Tht: !>amt: a gumt!nl implie'i w:th 

11 

C 14 



equal fun ... c m thi case . Because tlie fc,' ral govcrnrnt!nt docs not h.eve a general police powt"r, 

tltc Ma}Jr Crime · Ac! <.:an he ustaincd only if it i!I tied 10 one of Congre~ ·s powers enumerated 

in tile C,1nsti1 lion. There is no such power chat would ju: tify the passage of the Major Crimes 

Act. ·.vhi h 011 the surface i, nothing more than a general criminal code 1ha1 applic~ to the 

1ctiv11ics of lmlian.s 011 Indian Reservations . 

In ~. the Supreme Court started its analysis with • first priocip.les," namely. 

that the Constitution cn:ates a federal government of enumerated powers. According to those 

principles, Lhc J)(.1wen, delegated by the: Cons1itu1ion to the federal government arc few and 

defined . Any powers that remain an: reservcd 10 the state goverruncnts and the people. Congress 

cannol legislale in areas ourside those authorized by the Constirution. ~. I 15 S. Ct. at 1626. 

Though the Court acknowledged that the Commerce Clause bestows broad power, it also stated 

"that this power is subject to outer limits .• .l{1.. at 1628. Tix: Court then proceeded to define those 

outer limits: For a law that is purported to "affect" commerce, tha1 law rnusl regulale ac1ivity that 

1101 merely afkcls commerce, bur "subs1an1iaUy affecrs'' i1. hl. at 1630 . .Se.e .als.o United Staies 

L.eap.p.adaw.Ulos, 64 F.3d 522 (9th Cir. 1995) (explaining test) . There arc several reasons why 

the Major Crimes Acl fails this tes1. 

First, it is apparent thal IJ1c Major Crimes Act affects commerce with the Indian 

tribes in no substantial way. Or, putting it another way, the Major Crimes Act affects commerce 

with lndian tribes in the same insubstantial way d11at a gcnerdl federal criminal code would affect 

conunen:t: with the several states . Activities th.al lhe Major Crimes Act criminalizes, such as 

murder anti man.'> laughtt:r, il rt: non-ec<rnomic and occur solely within tht: c.: unfines of Indian 

n:servations . No mauer how strained rhe 1.:uns1ruc1ion of the Commerce Clause, there is nu 
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,p .. :c1al cor1nccth!ll between the Major Crime.- Act and oonunerce with rhe Indian rribes. The 

Court itc;clf slated that : 

(1)1 would be a vc:ry strained constru,tion of this clause fthe 
Commerce Clause] that a sy~tem of ,rimirutl laws for Indians ... 
without any reference to their relation lo any kind of cununcm:e, 
was authoriu<l by the grant of power tu regulate conuuercc with the 
Indian rribcs . 

Kal:aroa. 118 U .S. at 378-79 . 

Second. there arc strong arguments that lbe Commen.:e Clause should he given at 

least as narrow of an interpretation when it is applied 10 legislation affecting Indian tribes as it is 

g iven when it is applied to legislation aflecting stales. Th "s result is indicated by rhc fact the 

drafters of the Constitution chose to constrict the language authoriz ing Congress 10 regulate 

commerce with the Indian tribes from that which had hccn found in the original Anicles of 

Confederation. Though the stiltcs enjoyed considcrahlc power to deal wi h Indian affairs !Under 

the Articles, !he fedcrnl government also had the role of "regulating the trade and mana1:ine all 

a!Tuirs with the Indians . '' Articles of Confcd . . art . IX .. cl . 4 . That the planners of our 

~'.i.DSlill•tiona.l form of government chose to limit Congress' power in Indian affairs to the simple 

li:i.Ulation..Qf~orumercc (rather than adding to that power the mana~1IM:.IU . .o(a.ll.affa.it5) indicates 

that this power should be interpreted narrowly . It would fly in the face of this limitation to adopt 

a standard that says a general criminal code does not suhstantially affect commerce wilh the states 

but dOt!i. substantially affect commerce with the Indian tribes. 

Finally. rt:gardless of how the Commerce Clause is interpreted, the fact remains 

tha t the Major Crimes Act was not enacted 10 deal wi1h commerce with the Indian tribes . 

Nowhere in the sLatutory language:: of 1ht: Major Crimes Ac1 docs 11 state that the purpose of the 
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ace was to deal with rc c;c rva111111 crimc 'i. cffc I on commcm.!. Rather , lt:gislative history behind 

the Major Crimes Act indicates that ii was cnacled i11 re~pousc to lhe Supreme Court's decision 

in ~Ulc Crow Do&. JOQ U.S . 556 (1883). (holding th.at fC(kral court did not h.1,:::jurisdiction 

In try Indian for tht! rnurdc.r of another Indian. implicitly upholding the tribes · s·wen:ign right ro 

try and to punish their members) . Outraged by this decision. Congress pas~d the Major Crime 

.Act in 1885 . ~ Keeble Y, Uni1cd States. 412 U.S . 205, 209 ()973). Rarher th4tn noting its 

effect on commerce , those who supported the pr. sage of rhe Act saw in it the posi.ibility that 

Indians wvuld bt:come "civiliud a great deal sooner" if the federal government had authority over 

them . 16 Cong . Rec . 936 (I 865) (remarks of Reprcsenlative Cutcheon, sponsor of the Act) (citoo 

in ~le. 412 U.S . at 211-12) . 

The new trilogy of ~awa, Mc.CJanahan and Lo'1tl, compels the conclusion lbat 

there is no Con.<,titutional basis for the jurisdiction that the govemrncnl seek.s 10 ex.ert in this case . 

Kaaama held that the Major Crimes Act was based on some notion of inherent right in t~ fooeral 

government, and specifically held that ii was not b3sed on the commerce clause. 109 U.S. 556 

Later. McC'lanahan said that power over Indians IIlLW have a basis in the treaty power or the 

co11m1erce clause or 1hcrc is no jurisdiction. 411 U.S . 164. Lupez. looked at a general federal 

criminal statule with no spt:cilk (;Onnection to (;Ommeri:e and found it to he outside the limits of 

the Commerce Clause . 115 S .C1 . 1624 . ls there any doubt that if Congress enacted a FederaJ 

Major Crimes Act (modeled after rhc Indian Major Crimes Act) in derogation of the power of the 

states it would be found unconstitutional in record time? So it should he wilb the Indian tribes. 
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3. Summ;.n 

Alrhough the Conslilution granrs Congrcss the right to make 1rcatics with iuJian 

nations and to regulate conmlt!m: with the Indian tribes, the Major Crimes Act itself has nothing 

10 do with either . The Major Crimes Act has never been found to be supponed by the treaty 

power. nor is the defendant aware of any treaty with the Hope Tribe that would justify the Major 

Crimes Act. Congress .~hould he limircd to its power under the Commerce Clausc , whcrchy it is 

gi ven the power to legislate and regulate couuncn.:e with the Indian tribes as ii docs with the 

slates . No other power granted to the federal government iu the Constitution gives Congress the 

right to exercise this authority over the Indian nations . Because lhe Major Crimes Act has no 

subscantial conncccion to commerce, rhc Act lacb any constilutional basis. 

8. THE GOVERNMF.NT FAJU.:n TO STATE A VIOLATION OF LAW. 

J. Standard of Review 

The court of appeaJs reviews de novo the district court's application of the 

supervised release statutes .. lJ11 il~~LSta1cs v, ~. 910 F.2d 542 (9th Cir. J990). 

l. I111:__G.i,v.ernmc11t's f'ailure To AIJeae A Basis For Revocation 
Y.luhttfS.Mr, Lomayaoma's Due Process Biehts. 

The govermncm has nor adequately stated a basis for revoking Mr. Lomayaoma's 

supervised release . The district court sentenced Mr. J..omayaom~ under 18 IJ .S.C. § 3583, which 

states that the court may revoke a term of supervised release if the defendant commit,; another 

federal. state or local crime during the term of supervision. The government offers no facial 

proof thar Mr . ( ..()mayaoma violated federal, state or local law. Had the court convicted Mr. 

1.omayauma of a c rime while on . upcrv1sed release , .. 1r:: 1,;l.)n vi 1.:1io11 ·oul<l ~uffi ciently warranr 
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revocation of his supervised rdea.1,c ~ Caccbman...L.J'S.asb, 473 U.S. 716, 1O~ S.Ct. 3401 

( 1985 )(holding 1:onvil:tion l:ondusively establishes probation violation); 1.!nilt:ll.Statcs y, Oarda. 

771 1-' .2d 1369 (9th Cir. 1985)(holding a certilicd copy of a probationer's conviction in itself is 

sutfo:icnl proof that a probationer has commincd a crime in violation of the terms of bis 

probation) . However, Mr. Lomayaoma ha~ neither been charged with nor convicted of a new 

l:rime . 

While a conviction is not necessary 10 revoke Mr . l.omayaoma's supervised 

rclt!asc, so111e judicial determination must exist. ~~.Gm.ill, 771 f.2J 1369. In G.mia, l1k! 

ddendam was on proha1ion for violating the Racketeer influeoced and Corrupt Organi7.ations Act 

(RICO), 18 U.S.C. § J962(d) . )d. at 1370. He moved to a new state, and subS&:quently pleackd 

guilty to rhrcc of four charges that he had violatt!<l local ordinances . Id. The dislrict court held 

that the defendant had violared laws in contravention of the condition of his probation that he 

comply with all federal, stare, and local laws, and revokt:d his probation. Id. The defendant 

contended tbar the subsequem convictions were invalid and could not, therefore, form the basis 

for revocalion of probation. ld. at 1371 . The court disagreed, and held that a convictiou is not 

ci;-sencial to revoke a defendant's probation. Id. (citing United States Y, Guadarrama, 742 F .2d 

487, 489 (9th Cir. 1984)); ™d. llitited States y Carrion, 457 P.2d 808, 809 (9th Cir. 1972); 

Benwl-Zaz:ucta Y, United SlalCS. 225 .l' .2d 64 (9th Cir. 1955). 

In all of the aforemenliont:d cases, the court had entered a conviction prior lo 

revoking the defen<laot's probation, parole or supervised relcase .5 In each, a judicial 

'·Th~ rulings of the court in probation or parole revocation cases are persuasive in 
supervised release cases. Sc..c United Sca1es v, So10-0Ijyas, 44 F. 3d 788, 789-90 (9th Cir.), cat . 
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dc1cm1111a1io11 of guih had been made . In the present case, lhc tribal ~ourt defeneJ prusc:curion 

of Mr. J.omayaom.i, contingent upon his successful completion of tribal court retjuirements . 

tT .R. 10/13/ ·s at 43 : C.R. 42). Mr. Lomayaoma did not admit guilt . lie did nK.,-et all the 

rc4uirt:men1s M:I forth by l11e trial court. and, as a result, the prosecution has nor gone forward . 

lle1K:e , no judicial determination was ever made . 

This Court, in ~. recognized the danger of revoking supervised rdease 

without cause!, and staled that charges of a new crime were llOI enough to warrant revocation. 771 

F.2d at 1370 n. I. The Ninth Circuit stre~sed that : "It is 'not a ground for revocation that a 

probationer has merely been ci.1a.r&C1.I with a crime . '" JJJ . (quoting United States v. Webster, 492 

F.2d 1048, 1051 (D.C. Cir. 1974)(emphasis added) . There must be more. 

In the present case, the government failed tu sufficiently allege a violation of law. 

It had not charged Mr. Lomayaoma with an actual offense, but just stated a generk allegation :>f 

~. 115 S .Cr. 2289 (1995)(rejecting pt:titioner's contention that probation and parole 
revocation proceedings difrer from supervised release proceedings for double jeopardy purposes); 
!.lnikd States v .. J>~. 11 f .3d 873. 881 (9th Cir. 1993)(holding there is no difference herween 
parole and supervised release for ex posl facto purposes. and stating "[s]upcrviscd release and 
parole arc virtually identical systems") . In United States y Ca.cpcr. 24 F.3d 1157, 1158 n.2 (9th 
Cir. 1994), this Court, addressing a defendant's right of allocution at revocation hearings, 
assumed the following : 

. . . (T]he same analysis would apply regardless of whether the 
revocation involves probation or supervised rt:lease . Neither the 
Sentencing Guidelines nor the Federal Rules of Criminal Procedure 
distinguish between the two for purposes of n:vocation procedures . 
See U .S .S.G . § 7B1.3 : Fed . R. Crim . P . 32. 1. While there are 
differences between the statutes governing revocation of probation , 
18 U.S.C. § 1565 , and supcrvi~t:d rt:lease, 18 U.S.C. § 3583, we 
do not believe those differences affect our analysis in this case . JJJ . 
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mulc!> Ulliun . There: had bc:t:n no wurl delt:nn illlltion I.hat Mr. 1.omayauma violated I.be law and 

110 court n:rnrds uf ~uch a Jt:1crmiru1tion were introduced. 

Ut:eausc the district court issued its revocation petition on insumcient grounds and 

uurdiable i11formation, Mr . Lomayaoma's due process rights were violatcJ . ~ l!.uili:d States 

Y...Boncro:l.san, 81S7 F.2d 1349. 1351 (9th Cir. t9R9)(pcr curiam). Challengcu information is 

unrdiahlc if it ~Jacks some minimal indicium of reliability beyond mere allegation ." l!.oi1cd 

States v. Ibarra, 737 f.2d 825,827 (9th Cir . 1984) ; KC also ~States v. Cota-Guemm. 907 

F.2J 87. 90 (9th Cir . l 990)(holcling police arrest records alone as evidence of defendant's prior 

criminal history are nol suflil:icm 10 support a departure). As such, the supervised release petition 

fails to sufficiently allege or prove a claim. 

C. THE GOVEJUfoJMENT HAS NOT PRODUCED SUFFICIENT 
RVIDRNCE TO MAINTAIN ITS CLAIM AGAINST MR. 
LOMAYAOMA. 

1. S1andaalof Review 

The court re views tine.lings of foct underlying a sentencing de1ennina1fon for clear 

error. United States v. Bactaan. 948 F.2d 628, 630 (9th Cir . 1991). 

2. The Gonrnmcnt faileu To Put Forth Sufficient Evidence That 
Mr, Lom~na.Yiolaled The Law. 

The government mu~t prove by a preponderance of the evidence that Mr. 

Lomayaoma violated federal, state or local law. 18 U .S.C. § 3583(e)(3); United States Y Soto

Ofui.is , 44 F .3d 788. 792 (9th Cir .). cm. de.Dim. 115 S .Ct. 2289 (1995) . The government bas 

not done so in the present case; it has merely stated that Mr . Lomayaoma entered the victims' 
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honic to re rum a videotape . and fl1udu.:d each all(gcd victim uver her dothing, and in one case:. 

over lhe hlankc:r, while du:y sltpr. (T.R. J0/ 13/9.S, pp. 42-43). 

The Sixth Circuit addr(ss~<l the issue of sulfa:iency of evidence in a supervised 

release revocation in l!Jli~J>Jat.e~.v __ SlC'2UtJJSUD, 928 F.2d 728 (6th Cir. 1991). In StepJu:nss;n. 

tJ1e dcfcndanr was arrested for assault while serving a 1cnn of supervised release. Id. at 730. 'The 

district court granted the prohation officcr'.c; petition to revoke the defendant' s supervised release, 

and ordered him into custody for twelve months . Id. Upon review , the appellate court held that 

a proba1ion officer 's testimony and defendant's admission that he engaged in some "pushing" was 

inc;ufficient to prove that the defendant had committed assault in violation of the conditions of his 

supervised release. Id. at 732-33 . The court noted concern not with the nature of the evidence 

before it , but with the paucity of reliable evidence. Id. at 732 (emphasis added). The court found 

merit in rhc defendant 's contention thar the evidence was insufficient to warrant rcrncation 

hccause "the record (was) very scant on proof to support the finding of violations ." Id. at 731. 

Similarly. the discrict court tcmtinaccd Mr. Lomayaoma 's supervised release based 

upon scant proof of any violations. The evidence against him consists of testimony al I.he 

revocation hearing by the alleged vil:tims and the Hopi Tribal Court counselor. 

Mr . l.omayaoma had tapes to rerurn; his family borrowed them often . (f.R. 

10113/95 at 14-13). He had even hecn in chc girls' room.~ before gcning movies . (l{J. at 8). Thar 

is where M . and T . kept may of their close to 50 videos. (Id . at 9, 14, 31) . His presence was 

understandable, as were his actions. He woke M. and T. up, and asked them where he could put 

the 1.1pcs. (Id . ar 16, 33). M. and T., in talking to Mr . Lomayc1oma, did not yell or ~cream , but 

answered his questions. (1d. at 16 , 25, 33) . No evidence was iJHroJuced that Mr . J,0111aya01 ;1 
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.1c1ed wilh 1hc.: sr ccific.: sc~ual iutc111 1ha1 is required for scKual ahusive conr.act. ~ Ill U.S.C. 

2244(a)(l ). 

l ,nsubs1m11ia1e<l allegations that Mr . Lomayaoma engaged in inappropriate touching 

of two young girl. is not ufticicnt evidem.:c lo maintain the district court's rcvocarion of his 

supervised release . 

J. TI•e ~r.nmeut F"ailed To Prove Mr. l.omayaoma'1 
Intent To Commit A Crime. 

The government m11s1 prove, by a preponderance of the evidence, that ~r . 

Lomayaoma committed a crime; an clement of the crime of unlawful sexual contact is defendant's 

"intent to abuse. humiliate , harass, degrade, or arouse or gratify tht: sexual desire of any person." 

18 U.S.C. § 2246. Again. the government has produced no evidence that Mr. Lomayaoma 

possessed such an intent . The plain act of touching a sleeping child over her clothing and over 

the blanket, and asking where 10 replace a videotape docs not, by ilsdf, reveal an intent to abuse, 

• 
hwniliate, harass. or degraJc the girls, or to arouse or gratify Mr. Lomayaoma's sexual desire . 

Without the requisite showing of intent, the government's revocation claim against Mr . 

Lomayaoma must fail. 
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VI. CONCLUSION 

hJr the: foregoing reasons, this Court should find that the Major Crimes Act. 18 

{J Y .C. 1153. unconstitutional and reverse for lack of jurisdiction. 1n the alternative, this Coun 

should find that the government failed lo sufficiently allege the supervised release violation and 

reverse: . Finally, !his Coun hould find the government failed to sufficiently prove the supervised 

rdeasc violation and reverse the revocation. 

VII. STATEMENT Of' RELATF.D CASES 

Thert are no rdated cases. 

Respectfully suhrnittcd: January 16, 1996. 

FREDRIC F. KAY 
Federal Public Defender 

;01"\ W\ [i_~L~ 
~ ;ANDS C 
Asst. Federal Public Defender 
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Vlll. CERTUJCATE Of<, MAILING - DELIVERY 

STATE OF ARIZONA ) 
) ss : 

County of Maricopa ) 

JON M . SANDS. being first duly sworn, upon his uatb, deposes and says : 

Two copies of Appellant's Opening Brief have this 16th day of January, IY96, 

hcen mailed to Assistant U .S. Anorncy Charles F . Hyder, Room 4(X)(), Federal Building, 

Phoenix, Arizona 85025, and a copy has bt:en mailed 10 Wilmer Lomayaoma. 

JON M . SANDS 

SUBSCRIBED AND SWORN to before me U1is 16th day of January , 1996, by Jon M . 

Sands . 

My Commission Expires: 

-~ Expires Jur,e 5, 1998 

7 I 

A~~1fU.l 
Notary Public 
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