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DAVID GETCHES

2527 Dwight Way, Suite 9 FILED IN THE
Berkeley, California 970N WINTTED, STATES DISTRICT COURT
Telephone H415/845-5767

DAVID ALLEN DEC 3113
JOHUN SENNHAUSER

MICHAEL TAYLOR ¢

2101 South Jackson Street '&%m
Seattle, Washington 98144 4 3 paty
Telephone 206/324=-7077

Attorneys for Plaintiff-Intervenors

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHTINGTON

UNITED STATES OF AMERICA,
Plaintiff,

MUCKLESHOOT INDIAN TRIBE, SQUAXIN
ISLAND TRIBE OF INDIANS; SAUK-
SUTIATTLE INDIAN TRIBE; SKOKOMISH
INDIAN TRIBE; BILLY FRANK, JK.,
Individually and on behalf of 2l1
others similarly situated; and
RAMONA BENNET, Individually and
on behalf of all others similarly
situated;

CIVIL NO. 9213

MEMORANDUM OF POINTS
AND AUTHORITIES IN
SUPPORT OF MOTION TO
INTERVENE

Plaintiff-
Intervenors,

v3.

STATE OF WASHINGTON; THOR C.
TOLLEFSON, Individually, and as
Director of the State c¢f Washington
Department of Fisheries; CARL CROUSE,
indlvidually, and as Director of

the State of Washington Department
of Game; JAMES AGEN, CLAUDE BEKINS,
ARTHUR S. COFRFIN, EDSON DOW, ELMER
G. GERKEN, and HAROLD PEBBLES,
Individually, and as members of the
State of Washington fGame Commission.

Defendants.
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Appnlicants For Intervention Have A Right

To Intervene In this Actlon
Applicantas for Intervention are four tribes of Indians in

Western Washington, which are parties fo, or are made up of
Indians frowm tribes or bands which were parties tc, treaties with

the United States, and two individual memhers of ftribes which were

a
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parties to such treaties. Each applicant for intervention meets

the criteria of Rule 24 (a)(2) of the Federal Rules of Civil |

Procedure for Tntervention of Right. Rule 24 (a)(2) states:
Tntervention of Right. Upcon timely applica-

tion anvone shall be permitted to Intervene in an

action....when the applicant c¢laims an interest

relating to the property or transactlon which is

the subject of the action and is so situated that

the disposition of the action may as a practical

matter impair or impede his ability to protect

that interest, unless the applicant's interest

is adequately represented by existing parties.

Each of the applicants for intervention has a substantial
interest in the subject matter of this action. The suit as framed
by the United States against the State of Washington, puts in
issue before the court the rights of treaty Indians tec fish and
seeks to enjoin interference with those rights by the State
through its reculatory scheme and the acts of its officials. Two
of the apnlicant tribes, Muckleshoot and Skokomish, are named by
the United States as tribes on behalf of which the action is
brought. Certainly it could not be argued sericusly that they dc
not claim "an interest relating to the property or transaction
which is the subject of the action.”

The two other applicant tribes, Sqguaxin Island and Sauk-
Suiattle, while not snecifically named in the complaint of the
United 3tates, were parties fo twoe of the fresties which the
government seekas to construe. The fallure of the United States
to name these tribes azs tribes on behalf of which the sult is
brought does not alter the fact that once this court determines
the fishing rights of anv one trihe under one of the treaties, the
rights of all other tribes narty to the same treaty will have been

determined, as a practical matter. The two jndividual applicants

no
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for intervention, Billy Frank, Jr. and Ramona Bennet, are members
of tribes, Nisqually and Puyallup, respectively, on whose behalf
the Unifted States brings the suit. The individual applicants ask
tc sue as representatives of a class.

The fishing right is one communally owned by the tribe,

Montana Power Co. v. Rochester, 127 F.2d 189 (9th Cir. 19842);

Whitefoot v. United States, 293 F.2d 658 (Ct. Cl. 1961), cert.

denied 369. U.8. 318 (1962). Hishing rights, as valuable assets,
are rights, the taking of which by the government 1s compensable

E.g., Wnitefoot v. United States, supra. To deny the tribes an

opportunlity to protect thelr fishing rights would be tantamount t
denving them a right to nrotect any other property right.

There 1s no doubt that an adjudication of this case will
decide the nature and the extent of important rights of the
plaintiff tribes. The disposition of the azction may do much more
than "impair or Impede" their ability to protect their interests;
it may result in leoss or serious qualification of those interests

Althoupgh the fishing right has been described as one
communally owned by the trlbe, the right to exercise it lies
with individual tribal members. For this reason, individual
tribal members have been found to have standing to bring actions

asserting treaty flshing rights. E.g., Sohappy v. Smith, 302 F.

Supp. 896 (D. Qre. 1969); United States v. Alaska Packers'

Assoeclation, 79 Fed. 152 (D. Wash. 1897}, appeal dismissed by

stipulation 174 U.S. 799 (1898); Mason v. Samsg, 5 F.28 (W.D.

Wash., 1G625).

In Sohappy several individual Yakima Indians brought suit
against officials of the States of Oregon and Washington (the
Washington officials were later dismissed). The case was
decided together with an action subsequently filed by the United
States agalnst the State of Oregon raising 1ssues similar to

those raised by the individual plaintiffs in the first sction

b
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(and nearly identical to those involved in this action).

Several tribes intervened in the action brought by the Unifted
States. The court had no trouble deciding "The individual
plaintiffs...have an interest In the controversy and have stand-
ing to maintain to that action to assert that interest.”" 302 F.
Supn at G0k,

Under Rule 24(a)(2) applicants should be allowed to
intervene as a matter of right unless their interests are ade-
quately represented by existing parties. 'The United States has
purported to represent some of the plaintiffs and has urged this
court to adjudicate thelir fishing rights. In spite of
"representation”™ of these tribes by the United States in the case}
they have nothing to say about fthe conduct of the litigation.
While each 1s pleased that the United States has taken some actiof
to assert Indlan treaty fishing rights, each feels that indepen-
dent and direct participation in the case is the cnly way 1ts
interests will be fully and adequately protected.

To say that the United States Attorney will not adeguately
represent applicant's interests is not to say that he is incom-
petent to perform the task. It is a fact, however, that the
Department of Justlice 1is subject to many conflicting pressures and
too often Indian interests are compromised for the sake of more
welghty political interests. That such 1s the case 1s not mere
speculaticn or unjustified distrust.

The unfortunate history of the Vakima Tribe's attempts
for over thirty years to get its trustee, the United States, to

protect i1its water rights 1s documented In United States v.

Ahtanum Irrigation District, 236 F.2d4 321, 330 n.12 (9th Cir.

1956), cert. denied 352 U.S. 988 (19657).

That the problem of adenuate representation of Indians
by the United States is a common one, was recognized by President

Nixon in his Message on Indian Affairs, July 8, 1970. In the
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Message he proposed an independent Indian Trust Counsel Authority
to represent Indian interests, exvlalining the need as follows:
"The United States Government acts as a
legal ftrustee for the land and water rights
of American Indians. These rights are often
of critical economic importance te the Indian
peonle; frequentlvy thev are alsc the subject
of extensive legal dispute. TIn many of these
legal confrontations, the Federal government
is faced with an inherent conflict of interest.
The Secretary of the Tntericr and the Aftorney
General must at the same time advance both fthe
natlonal interest in the use of land and water
rights and the private interests of Indians 1in
land which the government holds as trustee.
Every trustee has a legal obligation to
advance the interests of the beneficiaries of
the trust without reservation and with the
hipheat degree of dillgence and skill. Under
present conditions, it is often difficult for
the Department of the Tnterior and the Depart-
ment of Justlece to fulfill this obligation.
No self-respecting law firm would ever allow
itself to represent two cpposing clients in
cne dispute; yet the Federal government has
frequently found 1tself in preciselv that
position. There is considerable evidence
that the Indians are the losers when such
situations arise., U.S. Code Cong. Admin.
News, No. 8, pp 2965, 2972 {(1970).
Tn testimony hefore the 3enate Committee on Interior and

Insular Affairs during hearings on a bill to establish the Indian
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{v. Washington ~- had been filed only after many months of haggling
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Trust Counsel Authority proposed by the President, Senator Edward

M. Kennedy revealed that, indeed, thig litigation -- United States|

delay, and unresponsiveness on the part of the Justice and
Interior Depariments in Washington, D. C. (Hearings not vet
published; see newspaper account in Washington Post, Sept. 25,
1970.) Kennedy apparently made public confidential memcranda from
Interior Department Assistant Regional Scolicitor, George D. Dysart
to his Washington D, C. superiors in which he urged that the
United States must take action zegalinst the violations of Indlan
treaty rights by the State of Washington, but acknowledged the
reluctance of the United States to get into cenflicts with state
agencles.

The Indians on whose behalf United States v. Washington

was brought and who will be affected by ifs outcome do not want
to risk their valuable rights by entrusting them to the viecissitud
of the federal establishment and the political pressures to which
it is, and may become, subject. That the sult has been filed
deoes not mean that it will nroceed to a conclusion, or if 1t is
concluded, that 1t will nroceed in the best interests of the
Indians. The extent of the pressures which can be exerted unon
the Justice Department in the course of litigation initisted by

it is exemplified in the case of Fallbrook Publiic Util, Dist., v.

United States, 202 7,24 942 (9th Cir. 1953). 1In this complicated

and lengthy water rights liftisgation local senfiment was so strong
against the lawsuit that Congress put a pnrovision in the Justice
Department appropriation act to prevent use of any of the funds
for preparation or prosecution of the case.

fne need only read the newsvaper to know the contro-
versial character of Indian fishing rights in Washington. It is
not unreasonable to suggest that the conduct of this lawsult by

the Devartment of Justice could be influenced by political

6.
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pressures. The fact that a stormy internal conflict over whether

or not to file the action was resolved within Justice and Interior

advocacy on behalf of the Indians whose interests are at stake.
Applicants feel that already their interests are not recelving
the most favorable presentation to this court. The complaint in
the main action does not present the court with the full extent
of applicant's rights. For instance, it makes unwarranted con-
cessions of the States power to regulate,

Only a full, fair, and unswerving advocacy of Indian
treaty fishing rights will de. So far the United States, while
commendably taking long delayved action, has neot adequately ful-
filled the advocate's role. History has shown that even when the
Department of Justice takes decisive action, its commitment mav be

as ephemeral as the political winds.

IT

Even If Applicants For Intervention Had HNo

Right To Intervene, They Would Meet The

Reguirements For Permissive Intervention

Although it is rather clear that avplicants may intervens
as of right, thev also easily meet the requirements for permigsive
intervention of Rule 24(b)(2) of the Federal Rules of Civil
Procedure. Under the rule the court has discretion to permit
interventlion "when the applicant's claim or defense and the main
action have a question of law or fact In common.” While stated in
somewhat different terms, the questions of law and fact both in
applicant's proposed complaint and the main acticn are substantiall
similar. Factual development can come about most easily through
cooperation between applicants and the United States. It is anti-
cipated by apnlicants and the Jnited States based upon preliminarv
discussions between them that this will be done to a large extent

Jointly. Particular legal cuestions vary somewhat between the

in favor of proceeding does not assure the most zealous, continuing

y
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complaint of the United States and the proposed complaint of
applicants, but the central issue-~-interference by the State of
Washington with Tndian treaty fishing rights--is the same.

Under the circumstances it would bhe difficult to argue
that intervention by applicants would "unduly delay or prejudice
the adjudication of the rights of the original parties." Indeed,

apnlicanis are some of the original parties "represented" by the

| United States. Thelr presence may actually enhance the presenta-

| tion of the case. The matters before the court are likely to be

more completely presented, and, with more participants on the
side of plalntiffs, facts may be more easily and fully developed.

CONCLUSION

All applicants for Interventlion have rights and
interests which are before the court in the main action. They
would like, and are entifled fco, a voilce in the management and
conduct of the Jlitigation concerning these rights and interests.
Without such a veice applicants will not be adequately representedl
Dated: December 28, 1970

Res»ectfully Submitted

DAVID H. GETCHES
NATIVE AMERICAN RIGHTS FUND

DAVID ALLEN

JOHN SENNHAUSER

MICHAEL TAYLOR

SEATTLE LEGAL SERVICES CENTER

A 9.,

David H. Getches

o
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John Sennhauser

Attorneys for Avplicants for
Intervention
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DEC 31 1970

OFFICE CF CLERK
V. 5. DISTRICT COURT
BEATTLE, WASHINGTON

DAVID GETCHES

2527 Dwight Way, Suite 9
Berkeley, California 94704
Telephone 415/8U45-5767

DAVID ALLEN

JOHN SENNHAUSER

MICHAEL TAYLOR

2401 South Jackson Street
Seattle, Washington 98144
Telephone 206/324-T477

Attorneys for Plaintiff-Intervenors
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,
Plaintiff,

MUCKLESHOQT INDIAN TRIBE, SQUAXIN
ISLAND TRIBE OF INDIANS; SAUK-
SUIATTLE INDIAN TRIBE; SKOKOMISH
INDIAN TRIBE; BILLY FRANK, JR.,
Individually and on behalf of all
others similarly situated; and
RAMONA BENNET, Individually and
on behalf of all others similarly
situated;

CIVIL NO. 9213

COMPLAINT FOR
DECLARATORY AND

Plaintiff-
Intervenors,

VES.

STATE OF WASHINGTON; THOR C.
TOLLEFSON, Individually, and as
Director of the State of Washington
Department of Fisheries; CARL CROURSE,
individually, and as Director of
the State of Washington Department
of Game; JAMES AGEN, CLAUDE BEKINS,
ARTHUR S. COFFIN, -EPSON DOW, ELMER
G. GERKEN, and HAROLD PEBBLES,
individually, and as members of the
State of Washington Game Commission,

M N S St N e S S e S i e S S S S e S S M S et el S Sl e et N S S e

Defendants.

Plaintiff-Intervenors allege:

JURISDICTION

1. This court has jurisdiction of this action under 28
Usc §§1331, 1337, 1343(3), 1343(4), and 1362, This is a civil

action for declaratory relief, pursuant to 28 USC §§2201 and 2202,

INJUNCTIVE RELIEF

(THREE JUDGE COURT)
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and injunctive relief with respect to the enforcement of certaln
statutes, regulations, orders, practices, and policies of the
State of Washington and its officers and agents, including Thor

. Tollefson, Director of the Department of Fisheries, and Carl
Crouse, Director of the Department of Game, and the members of the
State of Washington Game Commission, restricting, prohiblting, and
otherwise qualifying the rights of Plaintiffs and the members of

Plaintliff tribes to take fish within Indian country and at their

usual and accustomed places off theilr reservations. It 1is brought,

under the Constitution, laws, and treatles of the United States
including the Commerce Clause, Article I, Section 8, Clause 3, of
the Constitution; the Supremacy Clause, Article VI, Clause 2, of
the Constitution; Amendments I and IV to the Constitution; and

the Due Process and Equal Profectlon Clauses of Amendment XIV to
the Constitution; 18 USC §1151 through 1153; 42 USC §1983; Public
Law 280 (Act of Aug. 15, 1953, 67 Stat. 588 et. seqg., as amended);
the Treaty of Point Elliott, January 22, 1855, 12 Stat. 927; The
Treaty of Medicine Creek, December 26, 1854, 10 Stat. 1132; and
The Treaty of Point No Point, January 26, 1855, 12 Stat. 933. This
action seeks to redress the deprivation under color of the laws,
statutes, ordinances, regulations, customg and usages of the Btats
of Washington relating to fishing including, but not limited to,
Revised Code of Washington (RCW), Chapters 75 and 77 and Washingtd
Administrative Code (WAC), Chapter 220 and the orders, regulations
and policles promuilgated pursuant to them,of rights, privileges,
and immunities secured to Plaintiffs by the United States Consti-
tution. A three judge federal district court is required by 28
USC §2281 to hear this case in that an injunction against the
enforcement, operation, and execution of state statutes and regu-
lations 1s sought on the ground of the unconstitutionality of
such statutes as applied to Plaintiffs. The amount in controversy

far exceeds the sum or value of $10,000.00 exclusive of interest

n
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or costs.
PARTIES

2. Plaintiffs Muckleshcoot Indian Tribe of the Muckleshog
Reservation, Squaxin Island Tribe of Indians of Squaxin Island,
and 3kokomish Indian Tribe of the Skokomish Reservation are
tribes of Indians with governing bodies duly recognized by the
Secretary of the Interior. Sauk-Sulattle Indian Tribe 1s one of
the parties tc the Treaty of Point Elliott. The Muckleshoot Tribe

is comprised of Indians Included amcng the tribes or bands which

were parties to the Treaty of Point Elliott with the United States|.

The Sgquaxin Island Tribe ig one of the parties to the Treaty of
Medicine Creek, The Skokomish Tribe is one of the parties to the
Treaty of Point Neo Polnt. Typically, the members of the ftribes
are poor and many are dependent upon fishing for thelr subsistence
and livelihood. Plaintiffs all depend upon the exercise of treaty
fishing rights to maintain their culture and traditional way of
1ife.

3. Plaintiff Billy Frank, Jr., is an individual member
of the Nisqually Indian Tribe, and is a citizen of the United
States. Plaintiff Ramona Bennet is an individual member of the
Puyallup Tribe, one of the partles to the Treaty of Medicine Creek
and iIs a cltizen of the United 3tates. Fach brings this action on
behalf of all other persons similarly situated as a class action
pursuant to Rule 23 of the Pederal Rules of Civil Procedure. The
class conglists of all Washington Indians having fishing rights
based upon treaties with the Unlted States of America. The class
18 s8¢ numerous that Jjoinder of all members of the class isg
impracticable. There are questlions of law and fact common to the
class and the claims of the representative parties are typical of
the claime of the class. The representative parties will fairly
and adeaguately protect the interests of the class.

L. Defendants are the State of Washington, Thor C.

b
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the several Indian tribes ceded to the United States vast tracts

Tollefson, Director cf the Department of Fisheries, Carl Crouse,
Director of the Department of Game and the individual members of
the Game Commission. Tollefscon and Crouse are the officials of
the State of Washington who regulate the taking of fish through
regulations and orders promulgated by them and by the Game Com-
mission in thelr official capacities, and through enforcement of
the statutes, regulations, orders, and policies of the State of
Washington relating to fishing, which are challenged in this pro-
ceeding. Bach of the individual defendants have acted 1llegally
and unconstitutionally.

GENERAL ALLEGATIONS

5. By each of the treaties mentioned in this complaint

and parcels of land, which they had used and occupled since time
immemorial, in what was then the Territory of Washington. Such
treaties were not sought by the Indian parties but by the United

States in order to expand its lands in the Territory and to opern

the Territory to "settlement" by non-Indians. In addition to

reserving certain tracts of land (hereinafter called "reservations"),

representing only a small fraction of their former heldings, the
Indian parties to the treaties reserved other rights, including
fishing rights at usual and accustomed grounds and statlons out-
side the reservations and agreed to allow non-Indlans to fish at
guch places with them.

Each of the treaties used language substantially the samdg
as the following language found in the Treaty of Point Elliott.

"The right of taking fish, at all usual and

accustomed grounds and stations, is further

secured to sald Indians in commcon with all

citizens of the Territory, and of erecting

temporary houses for the purpose of curing..."

6. The members of the tribes of the area now known as
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the State of Washington, prior to execution of the treaties with
the United States and thereafter, depended upon fishing for
anadromous fish, including steelhead and several specles of

salmon for a substantial part of their subsistence and livelihood
and otherwise to maintain their culture. Plaintiffs flshed in
waters within and adjacent to reservatlons which were established
upon and after execution of the treaties and at certaln other
usual and accustomed places outside the reservation. They reserve
such lands and fishing places as an important part of the conslid-
eration for entering into the treaties because it was and 1s theln
heritage, custom, and habit to derive their needs from the lands
and the waters passing through, adjacent, and near them. Not only
was filshing of great econcmic importance to Plaintiffs but it was
at the heart of the religion and culture. In order to retain
their way of 1ife the Indians reserved to themselves, and the
United States promised to protect, their right to [ish.

7. Plaintiffs' relationship to the lands and waters
utilized by them, and the resources upon and in such lands and
waters, has always dictated that only so much of the resocurces as
can be taken without threatening the continued existence of the
resources 1z harvested., Toward this end, the tribes have prac-
ticed conservation, have regulated the fishing of thelr members,
continue to do so now, and are competent, and intend, to continue
such regulatlon and conservaticn in the future. Concern for
preservation of the anadromous fish upcn which FPlaintiff{s were
and are dependent is impliclift in their heritage. DBy virtue of
countless generations of Indian fishermen, fechnigues and expertis
in managing and conserving various speclies of anadromous fish have
been developed and practiced.

8. 1In executing the treaties as set out above, Plaintiff]
intended to reserve, and the United States intended that there be

reserved for Plaintiffs, sufficient fish in the waters within and

R
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adjoining their reservations and passing by thelr usual and
accustomed statlons in order for the tribes and their members to
derive their subsistence and to sustain and protect their livell-
hood and culture then and in the fubure. The reservation of thesq
rights and the agreement of the United States fo protect the
rights was an important element of consideratlion 1In the treaties
in return for which the Indians ceded a large amount of lands and
consented to a limitation of many rights.

9., Plaintiffs' fishing has been and is frustrated and
interfered with by Defendants' enforcement and attempted enforce-
ment of certaln statutes, regulations, orders, practices, and

policies, and by acts of, or sanctioned by, defendants and their

[

agents 1in violation c¢f Plaintiffs' constitutional and treaty right
as more fully set out in this complaint.

10, As a result of the frustration and interference with
plaintiffs' fishing as complained of in tThis complaint, Plaintiffs
and the members of Plaintiff tribes are unable to obtaln sufficiengt
ish to meet thelr present subsistance needs, to maintain a live-
lihood, to regulate thelr own fTishing practices, and to continue
thelr traditional culture and way of 1ife. These inablilities will
continue In the future so long as the statutes, regulations, orderg,
practices, policies, and acts of the 3tate of Washington and its
agents regulating and purporting to regulate fishing are enforced
and sanctioned.

11. The treaties entered into bhetween Plaintiffs and the
United 3tates sre the supreme law of the land and must be recog-
nized and respected by Defendant State of Washington and its
officers and agents. To the extent that any laws or regulations
of the State of Washington are inconsistent with them, such laws
and regulations are void and of no force or effect as to Plaintiffk.

12. Plalntiff tribes and their members and the individuaf

Plaintiffs and the class represented by them have suffered irrepa-
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rable damage and willl continue fo be so harmed unless Defendants
are enjoined by this court as prayed; Plaintiffs have no adequate
remedy at law.

13. An actual controversy exlists befween the Plalntiflfls
on the one hand and the Defendants on the other as to the nature
and extent of the treaty fishing rights of the Plaintiffs and the
attempfed qualification of them by Defendants.

IIRST CLAIM

Extent of PFishing Rights

In Indian Country

14, Defendants have recognized the right of Plaintiffs
fo fisnh free from the prohibitions, restrictions, and regulations
of the State of Washington upon Plaintiffs' reservations. Defen-
dants have not recognized that such reservations include all landg
reserved by the treaties executed by the tribes and the United
states, and added to such reservatlions by subsequent Act of
Congress or Executlve Order. Even though such lands subsequently
may have been patented or rights cof way granted across them, and
whether or not Indian title to such lande has been extinguished,
they remain within the reservatlons and, as such, are Indian
country in which the tribes have full and exclusive power and
Jurlsdiction to regulate, authorize, and prohibit fishing, free
from all prohibitions, restrictions, and regulations of the State
of Washington.

15. Defendants have nct recognized that allotments or
other lands outside the boundaries of the reservations, the
Indlan title to which has not been extingulshed, and which were
Issued In exchange for allotments within the reservations taken
by condemnation or otherwise lost, are Indian country. As Indian
country, allcoctments and lands are ocutside tThe jurisdiction of the
State to regulate or authorize fishing by Indians.

16. The failure of Defendants to recognize the full
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extent of Plaintiffs' exclusive jurisdiction over fishing within
thelr reservations and the State of Washington's lack of authority
or right to apply or attempt to enforce its laws, regulations, and
orders purporting tc regulate fishing any place within Indian
country is contrary to the treatlies between Plaintiffs and the
United States, contrary fo the purposes and Intent of the treaties
in that the tribes and their members are unable fo harvest suffi-
cient fish for subsistence and the maintenance of a livelihood,
and inconsistent with federal law including 18 UsSC §§1151 - 1153
and Public Law 280.

SECOND CLAIM

Non-Indian Fishing In Indlian Country

17. Defendants have purported to allow non-Indians to
fish and to regulate fishing by them, within the boundaries of
Plaintiffs' reservations and upon other lands which constitute
Indian country.

18, Fishing by non-Indians at the sufferance and with
permissicn of the Defendants upon such lands interferes with fish-
ing by Indians and depletes the runs of fish available to FPlain-
tiffs.

19. The tribes have exclusive Jjurisdiction to permit
and regulate fishing by all persons within the boundaries of their
reservations and Defendants have no jurisdicticon whatsoever within
the boundaries of the reservations and other Indian country.
Defendants' purported regulation of such matters 1s contrary to
the rurposes and intent of the treaties in that the tribes and
their members are unable to harvest sufficient fish for subsistende
or the maintenance of a livelihood, violates Plaintiffs' treaty
rights, and 1is contrary to federal law, including 18 U3C §§1151-
1153 and 1165, and Public Law 280. Defendants' attempts to allow
and regulate non-Indian fishing in Indlan country thus vioclate

the Supremacy Clause of the Constitution,
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FIFTH CLAIM

Fighing Rights At Usual And Accustomed

Places Outside The Reservation

20. Defendants have falled to recognize that the exer-
cise of the right to fish at usual and accustomed grounds and
stations reserved by the tribes In their treaties wifh the United
States g subjiect to no oualificatlion hy the State and that
Defendants may not regulate perscns in the exercise of treaty
fishing rights as a matter of course within the State's normal
exercise of 1ts police power. The right of Plalntiffs to fish
at their usual and accustomed zrounds and stations may be regu-
lated only by the ftribes, and, according fto federal court
decisions, by Defendant state to the extent regulation 1s shown
by the State to the satisfaction of a court to be necessary for
the conservation of fish, Regulation of Indian fishing is
necegsary only if conservation of fish cannot be achieved by
regtriction, regulaticn, or prohibition of fishing by non-Indians
and will not be achieved by tribal regulation.

21, Defendants' fallure to recognize the rights of
Plaintiffs at usual and accustomed grounds and stations utilized
by them to take fish for subsistence and commercial purposes withs
out regulatiocn by any buft fribal authorities, except in extreme
circumetances when conservation of the fish can be achieved in no
other manner, 1s contrary to the purpose and intent of the treat-
les in that tribes and their members are unable to harvest suf-
ficient fish for subsistence or the maintenance of a livelihood,
or to maintain their culture and traditional way of 1ife, and
violates plaintiffs' treaty rights. A1l statutes, repulations,
and orders of the 3tate which attempt to impose restrictions,
qualifications, or prohibitions upon plaintiffs' fishing at usual
and accustemed nlaces are invaiid as anplied to Plaintiffs under

the Supremacv Clause of the United States Constitution.
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FOURTH CLAIM

Washington's Discriminatory Scheme of

Regulating Fishing ;

22. Defendants have failed to recognize and protect the.

priority of fishing by Indians as required by the treatieg and to
limit fishing by others in order to insure an opportunity to }

Plaintiff tribeg and their members to harvest sufficient fish for

subsistence and the maintenance of a livelihood. Instead, they

have attempted to impose and enforce statutes, regulations, orders
and policies including RCW chapters 7% and 77 and WAC chapter 220.
and the regulations and orders promulgated pursuant to them. 1
This scheme of regulation discriminates against Indians and favors
other classes of Tishermen,

23. Defendants' stafutes, regulations, and corders were
enacted and promulgated for the benefit of, and to meet the par-
ticular needs of, commercial and "sport" fishermen. The regulatory
scheme recognizes and affords rights to commercial fishermen
(whoge fishing is sclely for personal or corporate profit) and
"sport" fishermen (whose filshing 1s solely for the entertainment
and enjoyment derived from catching, killing, and taking the fish)
and have as thelr purpose and design meeting the particular

needs of these fwo groups of fishermen.

24, Special departments within the State of Washington
have been established for the regulation of commercial and "sport"
fishermen and to carry out the State's purpcse of recognizing and
meeting their needs, The Department of Fisherles 1is under the
direction and supervision of Defendant Tollefson who takes into
account the needs of commercial fishermen and makes regulations
concerning commercial fishing. 'The Department of Game 1s under tH
direction of Defendant Crouse. Crouse 1s appointed by and is

respeonsible to the Game Commisslon whose members are appointed by

10.

»
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the Governor and are representative of "sport" fishermen, The
Game Commission takes into account the needs and desires of
"sport™ fishermen and makes regulations concerning "sport" fish-
ing. Neither the Department of Fisheries, the Department of Game,
nor the Game Ccmmission has authority or jurlsdiction to regulate
Indian fishing, as a part of its normal regulatory powers, but
each of these departments, refusing to respect and ablide by
plaintiffs' federally secured treaty fishing rights or to recog-
nize and take info account the particular needs or cultural heri-
tage of Indian fishermen, attempts to do s0.

25. Many of Defendants' statutes, regulations, orders,
and policies appear on thelr face to be objectlive and non-
discriminatory, but nevertheless effect a harsh discriminatiocn
against Plaintiffs. Plaintiffs traditionally fish at certain
places within thelir reservaticns and at usual and accustomed
places cutside thelir reservations. In order to protect Plaintiffs
fishing rights under the treaties and to aveid discriminating
against Plaintiffs it is necessary to protect thelr right to take
at those places in a manner feasible to fthem sufficient fish to
maintaln & subsistance and livelihood and to carry on thelr
traditional way of 1life, culture, and relipion. Because of the
poverty of many of the members of Plalntiffs' tribes, they are
unable to move about freely from place o place, but are confined
to their particular, traditional places. The statutes, regulation
orders, and policies of fhe 3tate of Washington, including RCW
chapters 75 and 77 and WAC chapter 220, are framed and enforced
by defendants in a manner which invidiously discriminates against
plaintiffs based upon their race, culture, religion, and poverty
in the operation of the regulatory scheme. A few examples of the
discriminatcory effect of the regulatory scheme are:

a. Persons with no treaty rights are allcowed to take

all or substantlally all of the harvestable fish from certalin runs

11,

—
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of fish before such runs reach the reservations of Plaintiffs or
the usual and accustomed fishing places of Plaintiffs outside
thelr reservations.

b. Portions of Plaintiffs reservations and many of theiln
usual and accustomed fishing places have been closed tc net fish-
ing while allowing net fishing on the same runs of fish by com-

merical fishermen at other locations.

c. The specles of fish known as steelhead, has been
reserved for the exclusive use and benefit of a class of persons é
totally without treaty fishing rights known as "sport” fishermen,i
and the taking of such fish by Plaintiffs in order to maintain !
their livelihood and way of life is made illegal. ;

26. The entire scheme to regulate fishing in the State !
o’ Washington consisting of the statutes, regulations, orders, an&
policies of Defendant State relating to fishing, including RCW
chapters 75 and 77 and WAC chapter 220 and the regulaticns and i
orders prcocmulgated pursuant to them, and the acts of defendants
Tollefson and Crouse and the members of the Game Commission, and
thelr cfficers, agents, and employees, in attempting to enforce
the statutes, regulations, orders, and policies and carry out
the regulatoeory scheme is invalid and unconstituticnal under
Amendment 1, the kEgual Prctection Clausze of Amendment XIV, and
the Supremacy Clause of the United States Constitution in that
they discriminate against Plaintiffs upon the basils of race,
culture, rellgion, and poverty and inhibit the maintainence of
that culture and religion by plalintiffs, and in that they prevent:
and fall to provide for the exercise of Plalintiffs' treaty fishiné
rights, thereby frustrating the purpcse of the treaties.

HIFTH CLAIM

State's Duty To Protect Treaty

Rights By Regulating Non-Indians

27. Filshing by non-Indians, which ig under the Juris-

12,
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diction of Defendants, has an adverse effect upcn Plaintiffs'
fishing in that it offten reduces the number of fish available to ?
Plaintiffs.

28. Defendants have a duty to exercise their police
power to regulate and limit fishing by non-Indlans, which is
under thelr jurisdiction, and to institute programs of conserva-
tion and propagaticn, in a menner which prevents infringement of

Plaintiffs'® treaty rights, toward the end that there is available

to Plaintiffs suffieient fish for subsistence and fthe maintenance pf

a 1ivelihood. It is not enough that defendants merely refrain
from active infringement of Plaintiffs' fishing rights such as it
is alleged they have done in the other Claims of this Complaint;
they must take affirmative action to prevent such infringement
and to ensure Plaintiffs' ablility to exercise rights under the
treaties.

29, Defendants mve not ftaken action necessary to
limit the extent of non-Indian fishing and regulate it in a
manner which allows for the full exercise of Indian treaty fishing
rights and which carrys out the purpose of the treaties to secure
a subsistence and livelihood to Plaintiffs and the members of
Plaintiffs' tribes and to protect them 1In their exercise and main-
tainance of thelr traditicnal religion and culture.

30. In developing, drafting, enacting, and promulgating
the statutes, regulations, and orders regulating the fishing on
ncn-Indians, who are under Defendants' jurisdilction, nelther the
tribes nor thelr members were included upon decislion making bodiles
or boards, or otherwise involved 1n the process, although many
such statutes, reguiations, and orders permit and regulate fish-
ing by non-Indians which affects the rights of Plaintiffs.

31. The failure of defendants to limit and regulate non-
Indian fishing and to take affirmative action to prevent infringe-

ment of Plaintiffs' rights and the failure to include plaintiffs’

i3.
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members of their tribes upon decision making bodies and boards
or otherwise involve them in the process of regulating non-
Indian fishing which affects plaintiffs' rights, violate Plaintiff]
rights to due process and equal protection of the laws and
Plaintiffs' treaty rights.

STXTH CLAIM

Physical Interference With

Exercise of Treaty Rights

—~

32, Defendants Tollefson and Crouse and ftheir officers,
agents, and employees, acting under color of state law, and pur-
portedly in their official capacifties as agents of the State of
Washington, have trespassed orn the lands of Plaintiffs, have
seized nets and other fishing equipment and personal property

belonging to members of the Plaintiff tribes and have harassed,

intimidated, threatened, assaulted, beaten, clubbed, and battered

plaintiffs and members of Plaintiffe' tribes, caused them to be
arrested, prosecuted, and incarcerated for allegedly viclating
state laws, regulations, or orders pertaining to fishing for,
taking of, or posessing fish which were taken cor sought to be
taken by said members in the lawful exercise of rights secured
by the treaties. The same defendants likewise have confiscated
or released filish belonging to sald members and taken in the
exercise of said rights, and otherwlise harassed and interfered
with them in the exercise of thelr rights. Defendants Tollefson
and Crouse and thelr officers, agents, and employees intend to
continue these actions and will do so unless enJoined by this
court.

33. Defendants' continued trespasses, seizures, harass-
ment, intimidation, threats, and other Interferences with the
lawful exercise by Plaintiffs of their rights under their treatiles
with the United States are discriminatory toward Plaintiffs in

that no other group of fishermen or racial or ethnic group is

14,
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similarly treated. Defendants' acts vioclate Plalntiffs' ftreaty
rights and civil rights, including their rights to be secure in
their persons, to be free of unreasonable selzures, to be free
from deprivations of 1life, libertv, or property without due pro-
cess of law, and fo eaual protection of the laws as guaranteed
to Plaintiffs by Amendments TV and XIV of the United States
Constitution.

WHEREFORE, Plaintliffs pray that this court:

1. Assume jurisdiction of this case, determine that this
matter mav he heard as a class action, convene a three judge
district court tc hear and determine this controversy pursuant to
28 USC §2881, and set this case down for hearing.

2. Declare that:

a., Plaintiff tribes are entitled to sufficient fish
from the waters within and adjoining their reservations and pass-
ing by their usual and accustomed fishing stations in order for
such tribes and their members to derive their subsistence, sustain
their livelihood and continue their way of life, culfture, and
religion now and in the future;

b. Plaintiffs have a right to fish free from the
prohibitions, restrictions, and regulations of the State of
Washington upon Plaintiffs’ reszervations which reservations in-
clude all lands reserved by such tribes in treaties executed by
Tthem and the United States even though such lands subsequently may
have been patented or rights of way granted across them, whether
or not Indian title to such lands has been extinguished and in-
cluding Indian alilotments held in trust outside the boundaries of
reservations which were obtained in exchange for reservations
land and te which the Indlian title has not vet been estinguished;

¢. Plaintiffs have a rilght to fish at usual and
accustomed grounds and stations outside their reservations as
reserved in their treaties with the United States, subject to no

guallfication or limitation hy the State of Washington except 1n

5.
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fthe extreme circumstances when the regulation 1s shown by the
state to the satisfaction of a c¢ourt of commetent jurisdiection te
be necessary for conservation of fish which conservation cannot
be achieved by restriction, regulation, or prohibltion of fishing
by non-Indians and will not he achieved by tribal regulation;

d. Plalntiff tribes have exclusive Jurlsdiction to
permit and regulate fishing by 2ll perscns within the boundaries
of thelr reservations and Defendants' purported permission to
non-Indians and purnorted regulation of thelr fishing violates
the sovereignty of the ftribes, Is contrary to Plaintiffs' treaty
rights, and 1s contrary to federal law;

e. The scheme of the State of Washington to regulate
fishing, inecluding RCW chapters 75 and 77 and WAC chapter 220, and
the acts of Defendants 1in enforecing the scheme, are invalid and
unconstitutional insofar as they discriminate against Indian
fishermen on the basis of thelir race, culture, religion, or
poverty by inhibiting or preventing the full exercise of Tndian
treaty rlshing rights and impalring the abilitv of Plaintiffs to
maintain a subsistence and livelihocd a2nd to exercise their
traditional culture and religion, which is dependent upcr their
treaty fishing rights;

. Defendants have a duty to exercise the police
power of the State of Washington, to regulate fishing by non-
Indians, whieh 1s under thelr jurisdiction, and to institute pPro-
grams of conservation and vronagation, so as to insure that Plain-
tiffs’ freaty rights are protected and that there is available
fo Plaintiffs sufficient fish for subsistence, the maintainance
of a livelihood, and the exercise of their traditional culture and
religion;

Z. Defendants' contlnued trespasses, selzures,
harassment, Intimidation, threats, and other interferences with

the lawful exerclse by Plaintiffs of their rizhts under their

16.
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treaties with the United States viclates Plaintiffs' civil
rights.

5. Enjoin Defendants, their officers and agents, and
all persons in concert or participaftion with them, from:

a. Enforeing or attempting fo enforce any state
statute, regulation, or order purnorting to prohibit, regulate
restrict, authorize, or licensze fishing by any person in waters
adjacent to or passing through lands within the boundaries of
Plaintiffs' reservations as reserved in the treatlies entered into
by Plaintiffs' tribes with the United States even though such
lands subsequently may have been patented or rights of way
granted across them, whether or not Indian titles to such lands
has been extinguished, or allotments or lands outside such
reservaticons which were exchanged for allotments within the
reservation condemned or otherwise taken, the Indian title te
which allotments or lands has not been extinguished, except when
such enforcement is pursuant to a request by or agreement with a
tribe having jurisdiction over the Iand in question or individual
Indians holding sllotments or other lands outside the reservationi

b, Attempting to apply or enforce any statute,
regulation or order which is declared by this court to be contrary
to the treafies between the tribes and the United States or their
purposes, or violative of anv provision of the United States
Constitution;

¢. Considering, developing, drafting, enacting,
or promulgating statutes, regulations, or orders 1intended to
regulate fishing by non-Indians under Defendants' jurisdiction
without including members of Plaintiffs' Tribes upon deciszsion
making bodies and boards,.

6. Retain jurisdiction of this case to enforce com-
plaince with the orders of thiz court;

7. Award Plaintiffs thelr costs 1iIn thils action;

17.




8. @rant such other relief as may be proper.

Dated this 28th  day of December, 1970, at Berkeley, Califernia.

DAVID GETCHES
DAVID ALLEN
JOHN SENNHAUSER
WMICHAET, TAYLOR
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