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DAVID GETCHES
2527 Dwight JIIay, Suite 9
Berkeley, California 94704
Telephone 415/845-5767

DAVID ALLEN
JOHN SENNHAUSER
MICHAEL TAYLOR
2401 South Jackson Str. eet,
Seattle, IIJashinc ton 98144
Telephone 206/32JI-7477

FILED JN THE
UNITED STATES DISTRICT COURT

WSSTSRN DISTRICT OF WASHINGTON

DEC 31 i3, 3

Attonnevs for lai nti f f-Intenvenons

UNITFD STATES DISTRICT COURT

WESTERN DISTRIC ' OF IIJASHINGTrrN
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UNITED STATES On' AMFR'ICA,

Glaint J f'f',

MUCKLESHOOT INDIAN TRIBE, SQIJAXIN
ISLAND TRIBE OF INDIANS„' SAUK-
SUIATTLE INDIAN TRIBE; SKOKOMISH
INDIAN TRIBE; BILLY FRANK, JR. ,
Individually and on behalf' ot all
others similarly situated; and
RAIUIONA BENNET, Individually and
on behalf of all other- srmrlarlv
situated;

Plaintiff-
Intenvenors,

STATE OF IJASHINGTCJN; THOR
TOLLEFSON, Individually, and as
Director of' the State of' Washington
Department of Fisheries; CARL CHOUSE,
individually, and as Director of
the State of' rrfashington Department
of Cfame; JAMES AGEN, CLAUDE BFKINS,
ARTHUR S. COFFIN, EDSON DOW, ELMER
G. GERKEN, and HAROLD PEBBLES,
individually, and as members of' the
State of krashington ".arne Commission.

Defendants.

Apnlicants For Intervention

)
)
)
)
) CIVIL NO. 9213
)
)
) MEMORANDUM OF POINTS
) AND AUTHORITIES IN
) SUPPORT OF MOTION TO

) INTERVENE
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Have A Right

29
To Intervene In this Action

Applicants ton Intervention are f'our tribes of Indians in
30 Western Washington, vrhich ar e panties to, or are made up of
31 Indians from tribes on band.; wh' ch were parties to, treaties with
32 the United States, and two individual members of tribes which were



3

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

28

29

30

31

32

parties to such treaties. Each aoplicant for intervention meets

the criteria of Rule 20 (a)(2) of' the Peder al Rules of Civil

Procedure for Intervention of Right. Rule 24 (a)(2) states:

Intenvention of Right. Uoon timely applica-

tj on anyone shall be permitted to intervene in an

action. . . .when the applicant claj ms an interest

relating to the property or transaction which is

the sub, ject of the action and is so situated that

the disposition of the action may as a practical

matter j moain on impede his ability to protect

that interest, unless the applicant's interest

is a.dequatelv represented by existing parties.

Each of the applicants for intervention has a substantia

interest in the sub, ject matter of this action. The suit as framed

by the United States against the State of Washington, outs in

issue before the court the rights of tr catv Indians to fish and

seeks to enjoin interference with those rights by the State

through its regulatory scheme and the acts of its officials. Two

of the applicant tribes, Ivfuckleshoot and Skokomish, are named by

the United States as tribes on behalf of which the action is

brought. Certainlv it could not be argued seri. ously that they do

not claim 'an inter est relating to the property or transaction

which is the subject of the action. "

mhe two other applicant tribes, Squaxin Island and Sauk-

Suiattle, while not snecifically named in the complaint of the

United State;, , were parties to two of the treaties which the

govez nment, seeks to construe . The failure of the United States

to name these trjbes as tr&. bes on behalf of which the suit is
brought does not alter the cact that once this court determines

the fishing nights of anv one tribe under one ot the treaties, the

nights of all othev tribe. ", na~ty to the same treaty will have been

determined, as a practical matter. The two i.ndividual applicants
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for intervention, Billy Toprank, Jr. and Ramona Bennet, are members

of tribes, Nisqually and Puyalt up, respectively, on whose behalf

the United Stat. es bri. ngs the suit, . The individua. l applicants ask

to sue a.s representatives of a class.
!he fishing right is one communally owned by the tribe.

'vlontana Power Co. v. Rochester, 127 E. 2d 189 (9th Cir. 1942);

Whitef'oot v. United States, 293 R. 2d 658 (Ct. Cl. 1961), cert.
denied 369. U. . . . 818 (1962). "jshing nights, as va. luable assets,

are rights, the takj ng of which bv the government is compensable

E~. , Whitefoot v. United States, supra. To deny the tribes an

opoortunjtv to orotect thejr fishing rights would be tantamount t
denying them a right to orotect any other property right.

There is no doubt that an ad,judicatjon of this case will

decide the nature and the extent of important rights of the

plaintiff tribes. The disposition of the action may do much more

than "impair or impede" their abj lity to protect their interests;
it may result in loss or ser iou: qualification of those interests

Althou&, h the fishing right has been described as one

communally owned by the tribe, the right to exercise it lies
with individual tribal members. Por this r eason, individual

tribal members have been found to have standing to bring actions

asserting treaty fishing

right�

', . E.g. , Sohaopy v. Smith, 302 F.
Supp. 899 (D. Ore. 1969); United States v. Alaska Packers'

Association, 79 Red. 152 (D. !!!ah. 1897), aT& eal dismissed b»

stipulation 174 IJ. S. 799 (1898); I'Aa son v. gams, 5 F. 2d (W. D.

I&(ash. 1925!) .

In Sohanpy several individual Yaklma Indians brought suit
against off jcia) s of the States of Oregon and Washington (the
Washington officials were later dismissed). The case was

decided together with an actj.&n subsequentlv f'iled by the United
31

32

States against the State of q! e

those raised bv the indivjduai

gon raisj ng issues similar to

nlaintiffs in the first action



1 (and nearly identical to those involved in this action).

2 Several tribes intervened in toe action brought by the United

3 States. The court had no trouble deciding "The individual

4 plaintif'fs. . . have an interest in the controversy and have stand-

5 ing to maintain to that action tn assert that interest. " 302 P.

6 Supn at 904.

Under Rule 24(a)(2) aoolicants should be allowed to

8 intervene as a matter of ripht unless their interests are ade-

9 quately represented by existing parties. The United States has

10 purported to represent some nf the plaintiff's and has urp;ed this

11 court to adjudicate their fishinp rights. In spite of

12 "representation' nf these k, ribes by the United States in the case

13

14

they have nothinp; to say about the conduct of the litigation.

Nhile each is pleased that the United States has taken some actin

15 to assert Indian treaty fishjng riphts, each feels that indepen-

16 dent and direct participation in the case is the only way its
17 interests wj 11 be fully and adenuately protected.

18 To say that the United States Attorney will not adequatel

19 represent applicant's interests is not ko say that he is incom-

20 petent to perf'orm the task. It is a fact, however, that the

21 Department nf Justice is subject to many conflicting pressures an

22 too of'ten indian interests are compromised for the .ake of' more

23 weiphty oolitical inter ests. That such is the case is not mer e

24 speculation or unjustified distrust.
25 The unfortunate history of the Yakima Tribe's attempts

26 f' or over thirty years tn pet it.' trustee, the United States, to

27 protect its water rights is documented in United States v.

28 Ahtanum Irrigation District, 236 F'. 2d 321, 330 n. 12 (9th Cir.
29 1956), cert. denied 352 U. S. 953 (1957).
30 hat the problem of adenuate representation of Indians

31 by the United States is a cnmmon one, was recognized by President

32 Nixon in his lvfessage nn Indian Affairs, July 8, 1970. ln the
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Plessage he pr ooosed an independent Indian Trust Counsel Authority

to represent Indian interests, exolaining the need as follows:

"The United States Government acts as a

lep al trustee for the land and water rights

of American Indians. These rights are often

of' critical economic importance to the indian

10
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15

16

17

18

19

20

21

peoo1e; freouentlv they are also the sub, ject

of extensive legal dispute. In many of these

legal confrontations, the Federal government

is faced with an inhecent conflict of interest.

The Sec, etary of the rntecior and the Attorney

General must at the same t1me advance both the

national interest in the use of land and water

rights and the private interests of Indians in

land which the government holds as trustee.

Fvecy trustee has a legal obligation to

advance the interests of' the beneficiaries of

the trust without reservation and with the

hiphest degree of diligence and skill. Under

present conditions, it is often difficult for

the Denar tment of' the Interior and the Deoart-

22 ment of,Tustice to fulfill thi. , obligation.
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No sp. lf-resoecting law firm would ever allow

itself to represent two oppos1 ng clients in

one dispute; yet the Federal government has

fr equentlv found itself in pr eciselv that

position. There i" conside able evidence

that the Indians are the losers when such

situations anise. U. g. Code Conr. Admin.

Neivs, No. 8, pp 2969, 2972 (1970).
rn testimonrr before the Senate C'ommittee on Interior and

Insular Affairs during hearings on a bill to establish the Indian



Trust Counsel Authority r&roposed bv the President, Senator Fdward

Kennedy revealed that, indeed, this liti ation -- United States

v. Ldashington -- had been f& led only after many months of haggling

delay, and unresnonsiveness on the pant ot the Justice and

Inter ior Depar tments i.n !gashing t&&n, D. C . ( Hearings not vet

published.
„

see newspaper account in k!ashington Post, Sept. 25,

1970, ) Kennedy apparently made publ&c confident&al memoranda from

Interior Department Assistant Regional Solicitor, Deorge D. Dysart

to his klashingt;on D. C. superiors in wh& ch he urged that the

10 United States must take action against the violations of Indian

12

13

14

15

tr'eaty nights bv the State of &&!ashington, but acknowledged the

reluctance of the United States to get into conflicts with state

agencies.

. he Indi. ans on whose behalf United States v. l&ashin ton

was brought and »ho will be affected by its outcome do not want

16 to risk the in valuable rights bv entrusting them to the vicissitud

17

18

19

20

21

22

of the federal establishment and the political pressures to which

it is, and may become, sub, ject. That the suit has been filed

does not mean that it will proceed to a conclusion, or if it is

concluded, that it »» 11 nroceed in the best interests of. the

Indians. The extent of the pressures which can be exerted uoon

the Justice Deoantment in the course of litigati. on initiated by

23 it is exempl& fied in the case of vallbrook Public Util. Dist. v.

24 United States, 202 R. 2d 942 (9t!. Cir . 1953). In this complicated

25

26

27

28

29

30

31

32

and lengthy water rights litigat! on local sentiment was so str on

against the lawsuit that Congress out a nnovis1on in the Justice

Department, anpr opr& ation act to prevent use of any of the funds

for preparation or prosecution of the case.

r&ne need only read the newsnaper to know the contr o-

versial character of Indian fishing nights in ',~!ashington. It is

not unreasonable to suggest that thc conduct of this lawsuit bv

the De»antment of Justi. ce could be influenced by political
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pressures. The fact that a stormy internal conflict over whether

or not to f'ile the action wa. s resolved within Justice and Interior

in favor of proceeding does not assure the most zealous, continuir

advocacy on behalf or the Indians whose interests are at stake.

Applicants feel that already their interest " are not receiving

the most f'avorable presentati on to this court. The complaint in

the main action does not present the court with the full extent

of' applicant's rights. For dnstance, it makes unwarranted con-

cessions of the State's power to regulate.

Only a full, f'air, and unswerving advocacy of Indian

treaf, y fishing rights will do. So f.'ar the United States, while

commendably taking long delayed action, has not adequately ful-

filled the advocate's role. History has shown that even when the

Department of' Justice takes decisive action, its commitment may be

as ephemeral as the politicaI dtinds.

17

18

Even If A licants For Intervention Had No

W~ht T 1 t T~WW td W t Th

Re uirements For Permissive Intervention
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Although it is rather clear that aoplicants may interven

as of right, they also easily meet the reouirements for permissive

intervention of.' Rule 2A(b)(P) of the Federal Rules of Civil

Procedure. Under the rule the court has discretion to permit

intervention "when the applicant's claim or def'ense and the main

action have a question of.' law ot fact in common. " Nhile stated in

somewhat different terms, the nuestions of law and fact both in

applicant'. ; proposed complaf sf and the main action are substantial y

similar . Factual develonment can come about most easily through

cooperation between anplicants and the United States. It is anti-

cipated by applicants and the jnited States ba. sed upon preliminarv

discussions between them that this will be done to a large extent

jointly. Particular legal ouest1ons vary somewhat between the
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complaint of the United States and the proposed complaint of

applicants, but the central issue--interterence by the State of

Washington with Indian treaty fishinp rights —-is the same.

Under the circumstances it, would be diff'icult to arpue

that intervention by applicants would "unduly delay or prejudice

the adjudication of the rights of the original parties. " Indeed,

applicant' are some of the original narties "r epresented" by the

United States. Their presence mav actually enhance the pr esenta-

tion of the case. The matters before the court are likely to be

mor e completelv pr esented, and, with mor e nar ticipants on the

side of plaintiffs, facts mav be more easilv and fully developed.

CONCLUSION

All applicants for Intervention have rights and

interests whj oh are before the "curt in the main action. They

would like, and are entitled to, a voice in the management and

conduct of the litigation conc. erning these r iphts and interests.

Without such a voice applicant; will not be adequately represented.

Dated: December 28, 1970

Resnectfully Submitted

DAVID H. GETCHES
NATIVE AMERICAN RIGHTS HUND

DAVID ALLEN
,IOHN SENNHAUSER
MICHAEL TAYLOR
SEATTT. E LEGAL SERVICES O'NTER
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John Sennhauser'

Attorneys for Annlicants for
Intervention





DAVID GETCHES
2527 Dwight Way, Suite 9
Berkeley, California 94704
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DAVID ALLER
JOHN SENNHAUSER
MICHAEL TAYLOR
2401 South Jackson Street
Seattle, Washington 98144
Telephone 206/324-7477

Attorneys for Plaintiff-Intervenors
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UNITED STATES DISTRICT COURT

10

12

WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,

Plaintiff,

13

14
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17

18

19

20

22

23

24

25

26

27

MUCKLESHOOT INDIAN TRIBE& SQUAXIN
ISLAND TRIBE OF INDIANS& SAUK-
SUIATTLE INDIAN TRIBE; SKOKOMISH
INDIAN TRIBE; BILLY PRANK& JR. ,
Individually and on behalf' of' all
others similarly situated; and
RAMONA BENRET, Individually and
on behalf of all others similarly
situated;

Plaintiff-
Intervenors,

vs

STATE OF WASHINGTON; THOR C.
TOLLEFSON, Individually, and as
Director of the State of Washington
Department of Fisheries; CARL CROUSE,
individually, and as Director of
the State of Washington Department
of Game; JAMES AGEN& CLAUDE BEKINS,
ARTHUR S. COFFIN, - EDSON DOW, ELMER
G. GERKEN, and HAROLD PEBBLES,
individually, and as members of the
State of' Washington Game Commission.

De fendant s.

CIVIL NO. 9213

COMPLAINT FOR
DECLARATORY AND

INJUNCTIVE RELIEF

(THREE JUDGE COURT)

28

29

30

Plaintiff-Intervenors allege:

JURISDICTION

1. This court has jurisdiction of this action under 28

31

32

USC 551331, 1337, 1343(3), 1343(4), and

action for declaratory relief, pursuant

1362. This is a civil

to 28 USC 552201 and 2202,
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and injunctive relief with respect to the enforcement of certain

statutes, regulations, orders, practices, and policies of the

State of Washington and its officers and agents, including Thor

C. Tollefson, Director of the Department of Pisheries, and Carl

Crouse, Director of' the Department of Game, and the members of the

State of Washington Game Commission, restricting, prohibiting, an&

otherwise qualifying the rights of Plaintiffs and the members of

Plaintiff tribes to take fish within Indian country and at their

usual and accustomed places off their reservations. It is brought

under the Constitution, laws, and treaties of the United States

including the Commerce Clause, Article I, Section 8, Clause 3, of

the Constitution; the Supremacy Clause, Article VI, Clause 2, of

the Constitution; Amendments I and IV to the Constitution; and

the Due Process and Equal Protection Clauses of' Amendment XIV to

the Constitution; 18 USC 51151 through 1153; 42 USC 51983; Public

Law 280 (Act of' Aug. 15, 1953, 67 Stat. 588 et. seq. , as amended);

the Treaty of Point Elliott, January 22, 1855, 12 Stat. 927; The

Treaty of' Kedicine Creek, December 26, 1854, 10 Stat. 1132; and

The Treaty of Point No Point, January 26, 1855, 12 Stat. 933. Thi

action seeks to redress the deprivation under color of the laws,

statutes, ordinances, regulations, customs and usages of the Stat

of Washington relating to fishing including, but not limited to,
Revised Code of Washington (RCW), Chapters 75 and 77 and Washingt

Administrative Code (WAC), Chapter 220 and the orders, regulation

and policies promulgated pursuant to them, of rights, privileges,

and immunities secured to Plaintiffs by the United States Consti-

tution. A three judge federal district court is required by 28

USC 52281 to hear this case in that an injunction against the

enforcement, operation, and execution of state statutes and regu-

lations is sought on the ground of the unconstitutionality of'

such statutes as applied to Plaintiffs. The amount in controvers

far exceeds the sum or value of $10,000. 00 exclusive of interest



or costs

PARTIES

10

12

13

14

2. Plaintiffs Muckleshoot Indian Tribe of the Mucklesho

Reservation, Squaxin Island Tribe of Indians of Squaxin Island,

and Skokomish Indian Tribe of' the Skokomish Reservation are

tribes of Indians with governing bodies duly recognized by the

Secretary of the interior. Sauk-Suiattle Indian Tribe is one of

the parties to the Treaty of Point Elliott. The Muckleshoot Tribe

is comprised of' Indians included among the tribes or bands which

were partie' to the Treaty of Point Elliott with the United States

The Squaxin Island Tribe is one of the parties to the Treaty of

Medicine Creek. The Skokomish Tribe is one of the parties to the

Treaty of Point No Point. Typically, tne members of the tribes

are poor and many are dependent, upon fishing for their subsistence

15 and livelihood. Plaintiffs al~ depend upon the exercise of treaty

16 fishing right: to maintain their culture and traditional way of

17 life.
18

19

20

3. Plaintiff Billy Prank, Jr. , is an individual member

of the Nisqually Indian Tribe, and is a citizen of the United

States. Plaintiff Ramona Hermes is an individual member of' the

21 Puyallup Tribe, one of the part ies to the Treaty of Medicine Creek

22 and is a citizen of the United States. Each brings this action on

23

24

25

26

27

28

29

30

31

32

behalf of all other persons similarly situated as a class action

pursuant to Hule 23 of the Federal Rules of Civil Procedure. The

class consists of all Washington Zndians having fishing rights

based upon treaties with the United States of America. The class

is sc numerous that joinder of all members of the class is
impracticable. There are questions of' law and fact common to the

class and the claims of the representative parties are typical of

the claims of the class. The representative parties will fairly
and adequately protect the interests of the class.

A. Defendants are the State of Washington, Thor C.
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17

Tollef'son, Director of' the Department of Fisheries, Carl Grouse,

Director of the Department of Game and the individual members of'

the Game Commission. Tollefson and Grouse are the officials of

the State of Washington who regulate the taking of fish through

regulations and orders promulgated by them and by the Game Com-

mission in their official caps. cities, and through enforcement of

the statutes, regulations, orders, and policies of' the State of

Washington relating to fishing, which are challenged in this pro-

ceeding. Each of the individual defendants have acted illegally
and unconstitutionally.

GENERAL ALLEGATIONS

5. By each of the treaties mentioned in this complaint

the several Indian tribes ceded to the United States vast tracts
and parcels of land, which they had. used and occupied since time

immemorial, in what was then the Territory of Washington. Such

treaties were not sought by the Indian parties but by the United

States in order to expand its Lands in the Territory and to open

the Territory to "settlement" by non-Indians. In addition to
19

20

21

22

23

24

25

26

27

28

29

30

31

32

reserving certain tracts of land (hereinafter called "reservations"),
representing only a small fraction of their former holding-, the

Indian parties to the treatie" reserved other rights, including

fishing rights at usual and accustomed grounds and stations out-
side the reservations and agreed to allow non-Indians to fish at
such places with them.

Each of the treaties used language substantially the sam

as the following language found in the Treaty of' Point Elliott.
"The right of taking fish, at sll usual and

accustomed grounds and stations, is further
secured to said Indians in common with all
citizens of the Territory, and of erecting
temporary houses for the purpose of curing. . ."

The members of the tribes of' the area now known as
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the State of Mashington, prior to execution of the treaties with

the United States and thereafter, depended upon fishing for

anadromous fish, including steelhead and several species of

salmon for a substantial part of. their subsistence and livelihood

and otherwise to maintain their culture. Plaintiffs fished in

water" within and adjacent to reservations which were established

upon and after execution of the treaties and at certain other

usual and accustomed places outside the reservation. They reserved

such lands and fishing places as an important part of the consid-

eration for entering into tne treat, ies because it was and is thei'

heritage, custom, and habit to derive their needs from the lands

and the waters passing through, adjacent, and near them. Not only

was fishing of great economic importance to Plaintiffs but it was

at the heart of the religion and culture. In order to retain

their way of life the Indians reserved to themselves, and the

United States promised to protect, their right to fish.

7. Plaintiffs' relationship to the lands and waters

utilized by them, and the reso urces upon and in such lands and

waters, has always dictated that only so much of the resources as

can be taken without threatening the continued existence of' the

resource- is harvested. Towartl this end, the tribes have prac-

ticed conservation, have regulat, ed the fishing of their member-,

continue to do so now, and are competent, and intend, to continue

such regulation and conservation in the future. Concern for

preservation of the anadromous fish upon which Plaintiffs were

and are dependent is implicit in their heritage. By virtue of

countless generations of Indian f'ishermen, techniques and expertis

in managing and conserving various species of anadromous fish have

been developed and practiced.

8. In executing the treaties as set out above, Plaintif

intended to reserve, and the United States intended that there be

reserved for Plaintiffs, sufficient fish in the waters within and
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s

adjoining their reservations and passing by their usual and

accustomed stations in order for the tribes and their members to

der ive their subsistence and to sustain and protect their liveli-

hood and culture then and in the future. The reservation of thes

rights and tl&e agreement of the United States to protect the

rights was an important element of' consider ation in the treaties

in return for which the Indian ceded a large amount of lands and

consented to a limitation of many rights.

9. Plaintiffs' fishing has been and is f'rustrated and

interfered with by Defendants' enforcement and attempted enfor ce-

ment of certai. n statutes, regulations, orders, practices, and

policies, and by acts of, or sanctioned by, defendants and their

agents in violation of Plaintj ffs ' constitutional and treaty rights

as more fully set out in this complaint.

10. As a result of the frustration and interference with

plaintiffs' fishing as complained of in this complaint, Plaintiffs

and the members of Plaintiff tribes are unable to obtain sufficien

fish to meet their present subsistance needs, to maintain a live-

lihood, to regulate their own fishing practices, and to continue

their traditional culture and way of life. These inabilities will

continue in the future so long as the statutes, regulations, order

practices, policies, and acts of the State of Washington and its
agents regulating and purporti» » to regulate fishing are enforced

and sanctioned.

ll. The treaties entered into between Plaintiffs and the

United States are the supreme Law of the land and must be recog-

nized and respected by Defendant State of' Washington and its
officers and agents. To the extent that any laws or regulations
of' the State of Washington are inconsi tent with them, such laws

and regulations are void and of no force or effect as to Plaintiff
12. Plaintiff tribes and their members and the individua

Plaintiffs and the class represented by them have suffered irrepa-



rable damage and will continue to be so harmed unless Defendants

are enjoined by this court a- prayed; Plaintiffs have no adequate

remedy at law.

13. An actual controversy exists between the Plaintiffs

on the one hand and the Def'endants on the other as to the nature

and extent of the treaty fishing rights of the Plaintiffs and the

attempted qualification of them by Defendants.

FIRST CLAIM

Extent of Fishing Ri hts

In Indian Country

14. Defendants have recognized the right of Plaintiffs

to fish fr ee f'rom the prohibitions, restrictions, and regulations

of the State of Washington upon Plaintiffs' reservations. Defen-

dants have not recognized that such reservations include all lands

reserved by the treaties executed by the tribes and the United

States, and added to such reservations by subsequent Act of

Congress or Executive Order. Even though such lands subsequently

may have been patented or right= of way granted across them, and

whether or not Indian title to such lands has been extinguished,

they r emain within the reservations and, a- such, are Indian

country in whicn the tribes have full and exclusive power and

jurisdiction to regulate, aut»orize, and prohibit f'ishing, free

from all prohibitions, restrictions, and regulations of' the State

of Mashington.

15. Defendants have not recognized that allotments or

other lands outside the boundaries of the reservations, the

Indian title to which has not been extinguished, and which were

issued in exchange f' or allotments within the reservations taken

by condemnation or otherwise lost, are Indian count, ry. As Indian

country, al1 otments and lands ar'e outside the jurisdiction of the

State to regulate or authorize fishing by Indians.

16. The failure of Defendants to recognize the full



extent of Plaintiffs' exclusive jurisdiction over fishing within

their reservations and the State of' Washington's lack of author ityi

or right to apply or attempt to enforce its laws, regulations, an

orders purporting to regulate fishing any place within Indian

country is contrary to the treaties between Plaintiffs and the

United State:-, contrary t, o the purposes and intent of the treaties
in that the tribe- and their members are unable to harvest suffi—

cient fish f' or subsistence and the maini, enance of a livelihood,

10

12

and inconsistent with federal law including 18 USC $11151 — 1153

and Public Law 280.

SECOND CLAIM

Non-Indian Fishin In Indian Countr

13 17. Defendants have purported to a.llew non-Indians to

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

fish and to regulate fishing by them, within the boundaries of

Plaintiffs' reservations and upon other lands which constitute

Indian country.

18. Fishing by non-Indian at the sufferance and with

permission of' the Defendants upon such lands interferes with fish

ing by Indians and depletes tike runs of fish available to Plain-

tiffs.
19. The tribes have exclusive jurisdiction to permit

and regulate fishing by all persons within the boundaries of' thei

reservations and Defendants have no jurisdiction whatsoever withi

the boundaries of toe reservation" and other Indian country .
Defendants' purported regulaticn of such matters is contrary to

the purposes and intent of the treatie" in that the tribes and

their members are unable to harvest sufficient fish for subsisten

or the maintenance of a livelihood, violates Plaintiffs' treaty

rights, and is contrary to federal law, including 18 USC 551151-

1153 and 1165, and Public Law 280. Def'endants' attempts to allow

and regulate non-Indian fiskiing in Indian country thus violate

the Supremacy Clause of the Constitution.



1

2'

FIFTH CLAIM

Pishin Ri ht" At Usual And Accustomed

Places Outside The Reservation

20. Defendants have failed to recognize that the exer-

cise of the right to fish at usual and accustomed grounds and

stations reserved by the i. ; ibes in their treaties with the United

10

12

13

14

15

16

17

18

19
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27

28

29

30

31

32

States is sub, ~ ect to no oualii'ication by the State and that

Def'endants may not regulate per. sons in the exercise of treaty

fishing rights a" a matter of course within the State's normal

exercise of its police power. The right of Plaintiffs to fish

at their usual and accustomed grounds and stations may be regu-

lated onlv hv the tribes, and, according to federal court

decisions, bv Defendant state to the extent regulation is shown

by the State to the satisfaction of' a court to be necessary for

the conservation of fish. Regulation of Indian fishing is
necessary only if conservation of fish cannot be achieved by

restriction, regulation, or' prohibition of fishing by non-Indians

and will not be achieved by tribal regulation.

21. Defendants' fai tune to recognize the rights of

Plaintiffs at usual and accustomed grounds and stations utilized

by them to take f1 sh f' or subsi stence and commercial purposes with

out regulation by any but tr i h;rl authorities, except in extreme

circumstances when conservat1on or i, he fish can be achieved in no

other manner, is contrary to the ourpose and intent of the treat-
ies in that tribes and their members are unable to harvest suf-

ficient fish for subsistence on the mainter ance of a livelihood,

or to maintain their culture and traditional way of life, and

violates plaintiffs' tr catv rights. All statutes, regulations,
and orders of the State which attempt to impose restrictions,
qualifications, oc prohibit'ons upon plaintiffs' fishing at usual

and accustomed places are ':raiid as anplied to Plaintiffs under

the Supremacy Clause of thi United States Constitution.



FOURTH CLAIM

Washington's Discriminatory Scheme of

Re ulatin Fishin

10

12

13

14

15

16

18

22. Defendants have failed to recognize and protect the

priority of fishing by Indians as required by the treaties and to

limit fishing by others in order to i.nsure an opportunity to

Plaintiff tribe" and their member- to harvest sufficient fish f'or

subsistence and the maintenance of a livelihood. Instead, they

have attempted to impose and enforce statutes, regulations, orders

and policies including RCW chapters 75 and 77 and WAC chapter 220

and the regulations and order';: promulgated pursuant to them.

This scheme of regulation discriminates against Indians and favors

other classes of fishermen.

23. Defendants' statutes, regulations, and orders were

enacted and promulgated for t, he benefit of, and to meet the par-

ticular needs of, commercial and "sport" fishermen. The regulatory

scheme recognizes and affords rights to commercial fishermen

(whose fishing is solely for personal or corporate profit) and

19

20

21

22

23

"sport" fishermen (whose fisning is solely for the entertainment

and enjoyment derived from catching, killing, and taking the fish)

and have as their ourpose and design meet?np the particular
needs of these two groups ot '. ishermen.

24

25

26

27

28

29

30

31

32

24. Special departments within the State of Washington

have been established for the regulation of commercial and "sport"

fisnermen and to carry out the State's purpose of recognizing and

meeting their needs. The Department of Fisheries is under the

direction and supervision of' Defendant Tollefson who takes into

account the need. - of commercial fishermen and makes regulations

concerning commercial fishing. The Department of' Game is under t

direction of Defendant Crouse. Grouse is appointed by and is

responsible to the Game Commission whose members are appointed hv

IG.



the Governor and are representative of "sport" fishermen. The

Game Commission takes into account the needs and desires of'

"sport" f'ishermen and makes regulations concerning "sport" fish-

ing. Neither the Department of' Fisheries, the Department of' Game,

nor the Game Commission has authority or jurisdiction to regulate

Indian fishing, as a part of it. :-; normal regulatory powers, but

each of these departments, refu: ing to respect and abide by

10

12

13

14

I

plaintiff's' f'ederally secured treaty fishing rights or to recog-

nize and take into account the particular needs or cultural heri-

tage of Indian fishermen, attempts to do so.

25. Plany of Defendant: ' statutes, regulations, orders,

and policie appear on their face to be obj ective and non-

discriminatory, but nevertheless effect a harsh discrimination

against Plaintiffs. Plaintiff'= traditionally fish at certain

15

16

17

18

19

20

places within their reservations and at usual and accustomed

places outside their reservations. In order to protect Plaintiff's'

fishing rights under the treaties and to avoid discriminati. ng

against Plaintiffs it is neces:ary to protect their right to take

at those places, in a manner feasible to them, sufficient fish to

maintain a subsistance and livelihood and to carry on their

21

22

23

24

25

26

27

28

29

30

31

32

traditional way of life, culture, and religion. Because of the

poverty of many of the members of Plaintif'fs' tribes, they are

unable to move about freely from place to place, but are confined

to their particular, traditional places. The statutes, regulatio s,
orders, and policies of the State of Washington, including RCW

chapters 75 and 77 and WAC chapter 220, a.re framed and enforced

by def'endants in a manner which invidiously discriminates against

plaintiffs based upon their race, culture, religion, and poverty

in the operation of the regulatory scheme. A few examples of the

discriminatory ef'feet of the regulatory scheme are:

a. Persons with no treaty rights ar'e allowed to take

all or substantially all of the harve"table fish from certain runs

11



of fish before such runs reach the reservations of Plaintiffs or

the usual and accustomed fishing places of Plaintiffs outside

their reservations.

b. Portions of Plaintiffs reservations and many of' thei

usual and accustomed fishing places have been closed to net fish-

ing while allowing net fishing on the same runs of f'ish by com-

10

12

13

14

merical fishermen at other locations.

c. The species of fish known as steelhead, has been

reserved for the exclusive use and benefit of' a class of persons

totallv without treaty fishing rights known as "sport" fishermen,

and the taking of such fish by Plaintiffs in order to maintain

their livelihood and way of life is made illegal.
26. The entire scheme to regulate fishing in the State

of Washington consisting of the statutes, regulations, or ders, and,

15

16

17

18

19

20

21

22

23

24

25

policies of Defendant State relating to I'ishing, including RCW

chapters 75 snd 77 and WAC chapi, er 220 and the regulations and

orders promulgated pursuant to them, and the acts of defendants

Tollefson and Grouse and the members of the Game Commission, and

their officers, agents, and emp1oyees, in attempting to enforce

the statutes, regulations, orders, and policies and carry out

the regulatory scheme is invalid and unconstitutional under

Amendment I, t, he Equal Protect, ion Clause of Amendment XIV, and

the Supremacy Clause of the United States Constitution in that

they discriminate against, Plaintif'fs upon the basis oi' race,

culture, religion, and poverty and inhibit the maintainence of

26

27

that culture and religion by plaintiffs, and in that they prevent

and fail to provide for the exercise of Plaintiffs' treaty fishin

28

29

30

31

rights, thereby frustrating the purpose of the treaties.
FIFTH CLAIN

State's Dut To Protect Treaty

Ri hts B Regulating Non-Indians

32 27. Fishing by non-Indians, which is under the juris-

i2.



diction of Defendants, has an adverse effect upon Plaintiffs'

fishing in that it often reduce: the number of fish available to

Plaintiff's.

28. Defendants have a duty to exercise their police

power to regulate and limit fishing by non-Indians, which is

under their jurisdiction, and to institute programs of conserva-

tion and propagation, in a manner which prevents infringement of

Plaintiffs' treaty rights, toward the end that there is available

to Plaintiffs suff'icient fish for subsistence and the maintenance f
10

13

14

15

16

17

18
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20
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a livelihood. It is not enough that defendants merely refrain

from active infringement of

Plaintiffs�

' fishing rights such as it
is alleged they have done in the other Claims of' this Complaint;

they must take affirmative action to prevent such infringement

and to ensure Plaintif'fs' ability to exercise rights under the

treaties.
29. Defendants Mve not taken action necessary to

limit the extent of non-Indian fishing and regulate it in a

manner which allows for the fuI1 exercise of Indian treaty fishin

rights and which car rys out the purpose of the treaties to secure

a subsistence and livelihood tc Plaintiffs and the members of

Plaintiffs' tribes and to protect them in their exercise and main-

tainance of' their traditional religion and culture.

30. In developing, drafting, enacting, and promulgating

the statutes, regulations, and orders regulating the fishing on

non-Indians, who are under Defendants ' jurisdiction, neither the

tribes nor tneir members were 'deluded upon deci"ion making bodies

or boards, or otherwise involved in the process, although many

such statutes, regulations, and orders permit and regulate fish-

ing by non-Indians which affects the rights of Plaintiffs.

31. The failure of defendants t, o limit and regulate non

Indian fishing and to take affirms. tive action to prevent infringe

ment of Plaintiffs' rights and the failure to include plaintiffs'



members of their tribes upon decision making bodies and boards

or otherwise involve them in the process of regulating non-

Indian fishing which affects plaintiffs' rights, violate Plaintif s'

rights to due process and equal protection of the laws and

Plaintiffs' treaty rights.

SIXTH CHAIR!

Physical Interi'erence With

E ' f v ty~R' ht
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32. Defendants Tollefson and Crouse and their officers,

agents, and employees, acting under color of state law, and pur-

portedly in their official capacities as agents of the State of

Washington, have trespassed on the lands of Plaintiffs, have

seized nets and other fishing equipment and personal property

belonging to members of' the Plaintiff tribes and have harassed,

intimidated, threatened, assaulted, beaten, clubbed, and battered

plaintiffs and members of

Plaintiffs�

' tribes, caused them to be

arrested, prosecuted, and incarcerated for allegedly violating

state laws, regulations, or orders pertaining to fishing for,

taking of, or posessing fish which were taken or sought to be

taken by said members in the iawful exercise of' rights secured

by the treaties. The same defendants likewise have confiscated

or released fish belonging to said members and taken in the

exercise of said rights, and otnerwlse harassed and interfered

with them in the exercise of their rights. Defendants Tollefson

and Crouse and tneir officers, agents, and employees intend to

continue these actions and will do so unless enjoined by this

court.

33. Defendants' continued trespasses, seizures, harass-

ment, intimidation, threats, and other 'nterfer ences with the

lawful exercise by Plaintiffs o their rights under their treaties

with the United States are di: criminatory toward Plaintiffs in

that no other group of fishermen or racial or ethnic group is

14.



10

12

similarly treated. Defendants' acts violate ulaintiffs& treaty

rights and civil rights, includinp their rjghts to be secure in

their persons, to be free of unreasonak le seizures, to be free

from deprivations of life, libertv, or property without due pro-

cess of law, and to eoual pr otectjon of the laws as guar anteed

to Plaintiff:; k&y Amendments TV and XIV of the United States

Constitution.

NHEREPDRF, plaintiffs pray that this court:

1. Assume .jurisdictjnn nf this case, determine that this

matter mav be heard as a class action, convene a three, judge

district court tn hear and determine th's controversy pursuant to

28 USC $2881, and set thjs case down for hearj. ng.

13 ?. Declare that:

14

15

16

17

18

19

20

21

22

a. Plaj nti ff tr iI&es ar e entitled to sufficient, fish

from the waters within and ad, joininp their reservations and oass-

ing by their usual and accustomed fishinp; stat1ons in order for

such tribes and their members tn derive their subsistence, sustain

their livelihood and continue their way of life, culture, and

religion now and in the futur e;

b. &'Iaintiffs have a rjght to fish free from the

pr'ohihitions, r estr 1 ctions, and r egulat1 nns of the State of'

Washington uoon laintiffs' reservations which reservations in-

23 elude all lands reserved bv such trik&es in tr eaties executed bv

24 them and the kknited States even though such lands subsequently may

25

26

27

28

29

have been patented or r ipht s n1' &way granted across them, whether

or not Tndian title to such lands has been extinguished and in-

cludinp Indian allotments held ', n trust outside the boundaries of

r eservat1 one which were obtained in exchanpe for reservations

land and to which the Indian t1tle has not yet been estinguished;

30 c. ~la1ntiffs have a right to fish at usual and

31 accustomed grounds and stations nutside their reser'vati. ons as

32 reserved in their treaties with the United States, subject to no

qualification or limitat1on by the State of 14ashington except in

15.



the extreme circumstances when the regulat1nn is shown by the

state to the satis&actinn of a cnurt of comoetent jurisdiction to

be necesssr v Pnr cnnser vation of fish which conservation cannot

be achieved by restr iction, rep ulati. on, nr prohibition of fishing

by non-Indians and w111 not he achieved by tribal regulat&on:

d. Plaintifr tribes have exclusive jurisdiction to

permit and regulate ~ishtnp by sll person;, within the boundaries

of their reservations and Defendants' nurnorted oermission to

non-Indians and nurnorted regulat1on ot' their fishing violates

10

12

13

14

15

16

17

18

19
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28

the sovereipnty of the tribes, &.-. contrary to Plaintiffs' treaty

rights, and is contrary to federal law;

e. mhe scheme ot' the State of tyashington to regulate

fishing, includinp; RC,'.&' chapters 7R and. 77 and MAC chapter 220, and

the acts of Defendants in enfnrcinc. . the scheme, are invalid and

unconstitutional insnfar as they discriminate against Indian

fishermen on the basis of their race, culture, religion, or

povertv bv inhibiting or preventing the full exercise of Indian

treatv f1shing rights and impatr1ng the ability of &'laintiff's to
maintain a suhs1stcnce and livelihood and to exercise their
traditions. l culture and reit ginn, whic)& is dependent upon their
tr catv fishinc r ip;hts;

f . Def'endants ha re a duty to exer cise the police
povcer of the Rtate ot Nashingtnn, to regulate fishinp; by non-

Indians. which is under the& r jurisdi cti on, and to institute pro-

grams of conservation and oronagation, so as to insure that Plain-
ti ff s ' treaty r ip hts are or et ected and that ther e is available
to Rlaintit fs sut'I'1 ci ent fi. sh ror subsistence, the maintainance

ot a livelihood, and the exerc1se of their traditional culture and

relic ion;

30 Det'endants' continued trespasses, seizures,
31

32

harassment, intimidation, t.hr eats, and. other inter ferences with

the lawt'ul exercise bv Pla& nti Pfs of the1r rights under their

16.



treaties with the Uni. ted States violates Plaintif'fs' civil

right s

5. Enjoin Def'endants, their of'f'icer s and agents, and

all persons in concer t or par ticipation with them, from:

Enforcing or attempting to enf'orce any state

10

12

13

14

statute, regulatinn, on order pucnorting to prohibit, regulate

restrict, authorize, or license fishing by any persnn in waters

adjacent to or pas. , ing through lands within the boundaries of

Plaintiff's' r eservat, iona as r'e: erved in the treaties entered into

by Plaintif'f's' tribes with the United S, tates even though sucl.

lands subsequently may have been patented or rights of way

granted acr"oss them, whether nr not Indian titles to such lands

has been extinguished, or allotments or lands outside such

reservations which were exchanmed f' or allotments within the

15 reservation condemned or otherwise taken, the Indi. an title to

16

17

18

19

which allotments or lands has not been extinguished, except when

such enfor cerrrent is pursuant to a request by oc agreement with a

tribe having, jurisdiction over the land in question or' individual

indians holding allotments or other lands outside the reser vation

20 b. Attempting to apply or enf'orce any statute,

21

22
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25

26

27

28

29

30

31

32

regulation nr order which is declared by this court to be contrar

to the treaties between the tribes and the United States or their

purposes, or violative of' any nrnvision of the United State.".

Constitution,

c. Considering, developing, drafting, enacting,

on promulgating statutes, r'egulatl nns, or orders i.ntended to

regulate f'ishi ng by non-Indians under Defendants' jurisdiction
without includinr members of Plaintiff's' '1'ribes upon decision

making bodies and boards.

6. Retain jurisdiction nf this case to enf'orce com-

plaince with the orders of' this court;

7. Award wlaintif'fs their cost.; in this action;

17.



S. Grant such other « elief as may be prover.

Dated this 28th day of December, 1970, at 13er keley, California.

DAVID GETCHES
DAVID ALLEN
JOHN SENNHAUSER
'vIICHAEL TAYLOR

D vid Getches
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John Sennhauser
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~!ttorney" for Plaintiff-
Intervenor. ;
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