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210 Hasonic Building
Hoquiam, Washington 98550 '

(206) 533-2710

Attorneys fox Plaintiff-Intervenovs

FILED IN TIIII
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~PIIA8 SfiIMF, 51M

UNITED STATES DISTRICT COURT

WESTERN DISTR1CT OF WASHlNGTON

UN1TED STATES OF AMERICA&

Plaintiff,
HOH TRIBE OF INDIANS&

Plainti f-Intexvenovs,

vs.

STATE OF WASHINGTON

Defendant.

)
)
) CIVli NO. 9213
)
) COHPLAIINT OF INTERUENOR
)
) HOH TRIBE OF IND1ANS
)
)

)
)
)

CONES NOW the Hob Tribe of Irdians as Plaintiff-Intevvenovs

and alleges as follows:

JURISDICTION

1. This, Couvt has juvisdiction of this action by vivtue of

28 U. S.C. , Sections 1331, 1337, 13II3(3), 1343(II) and 1362. nis

action is—fox declavatory relief' in a civil action puvsuant 'to

28 U. S.C. , Sections 2201 and 2202, and fo. injunctive velief' with

respect to 0'he enforcement bf certain statutes, x egulations, orders,

pvactices, and policies of the State of Wa. shington and its officers

and agen'ts, including Thor C. Tollef son, Divectov of the Depar tment

of Fishevies, and Carl Cvoupe &
Divector of the Depavtment of Game,

and the members of the State of Washington Game Commission& .est ictin

px'ohibiting and otherwise qualifying the rights o plaintiff Hoh

Indian Tx'ibe to take fish within Indian country and at theiv usual



and accustomed places off their xeservation, This action is brought

under the Constitution, laws and treaties'�—the United States.

including the Commerce Clause, Article I, Section 8, Clause 3,

of the Constitution; the Sepvemacy Clause, Article VI, Clause 2,

of the Constitution; Amendments I and IV to the Constitution, and

the Due Pxocess and Equal Protection Clauses of Amendment XIV to

the Constitution; 18 U. S.C. Sections 1151 through 11S3; 42 U. S.CD

Section 1983; Public Law 280 (Act of August 15, 19S3, 67 Stat. ,
588 et seq. ~ as amended); The Txeaty of Olympia, July 1, 1855, and

Januavy 25, 1856. '

This action seeRs to vedvess the depxivation undev color

'of tne laws, statutes, ord'nances, regulations, customs and usages

of the State of Washington relating to fishing including, but not

limited to, Revised Code of Wasnington (RCM), Chapte s 75 and 77

and Washington Administvative Code (MAC), Chaptex' 22Q and the

oxders, regulations, and policies promulgated pursuant to them

of xights, pvivileges, and immunities secuxed ta plaintiff, Hoh

Indian Tribe, by the United States Constitution.

PAKTI-S

2. Plaintiff Hoh Txxibe of Indians is an Indian Tribe

located on the Hoh Resevvation at the mouth of the Hoh River', in

Jeffevson County, State of. Washington, with a gove ning oody duly

recognized by the Secretary of the interior and the Depaxtment of

interior and by the United States Government as one of the signa-

toxies to the Treaty of Olympia concluded by Isaac Stevens on

July 1, 1855 and Januaxy 25, 1856, with certain Western Washington

Indian Txibes. The members of this tribe are generally poor and

many of its
fishing for

depend upon

members axe dependent ox partially dependent upon

their subsistence and 11%& ihood. Plaintiff's members

the exercise of treaty fishing x'ights to maintain tnei

culture and traditional way of life.
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3. Defendant is the Sta«e of Washington which by and

th ough its Director of Pisheries, Thox Tollefson, and its Dixec«o.

o~ Game Carl Crouse, and «he members of tne State Game Commission

egulate the taking of fish thxough orders and regulations promul-

x
gated by tnem in their official capacities, and «hrough enforcem«en«

of statutes ~ regulations, oxdex's, and policies of the State of

Washington relating to fishing, all of which are challenged in this

proceeding, All of said xepresen«atives of the defendant„State ox

Washington, have acted illegally and unconstitutionally.

GENERAL ALLEGATIONS

The Txeaty of Olympia (together with ot2;ex similar

Treaties) contained the following general 12Inguage".

"The right of taking fish., at all usual and accustomed

rounds and stations~ is fuxthex secured to said
gx' u
Indians in common with all citizens of the Te.ri, oxy. ..e

3. The membexs of the Hoh Tribe, pxior to execution of the

Treaty o:f Olympia, and thexea ter, depended upon fishing for ana-
C'

dxomous fish, including steelhead and several species oi salmon,

fo" a substantial paxt of their subsistence and liv)ihood and

o herwise to maintain their culture. Plaintiff's membexs fished

in watex's within theix resex'vation and in those waters adjacent to

theix xesexvation to the Olympic Range of mountains to the East,,

to he Straits of Juan de Puca to the Nox «h, and, to Grays Harbo

to the South, such area. comprising the usual and, accustomed fishing

places of vaxious members of the Hoh Tribe.

They reserved such lands and fishing places as an impo tant

part of the consideration for entering into the Txeaty of Olympia

because it was and is theix hexitage, custom, and habi« to dexive

their needs from the lands and the watexs passing through, adjacent,

. and near them. Not only was fishing of gxeat economic impox "«ance

to the Hoes but it was at the heaxt of theix religion and culture.

Xn ordex' to x'etain theix Way of life the indians esexved to

I
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themselves and, t'he United States pxomised to protect, their rightves ~

to fish.
6-.— The Hoh Tribe has always harvested only so much of thei"

fish xesource as can be taken without threatening the continued

existence of the xesource. Towax'd this end, the Tribe has always

practiced conservation, has regulated fishing grounds of its membe. s

and are & ompetent to continue such regulation and conservation in

the future. Concern for presexvation of the anadromous fish upon

which the Hoh Tribe is dependent is implicit in their heritage.

By virtue of countless generations of Indian fishermen, techn ques

and expertise in managing and consexving vax'ious species of' anadro-

'mous fis'h have been developed and~racticed. The yearly take and

the yearly run has remained xelatively constant at all times, despite

the influx of white sports fishexmen.

7. Fishing by the Hoh Txibe has been and is being frustrated

and interfered with by the actions of Deferdant in enforcing and

attempting to enfoxce certain statutes —, xegulations, oxders, prac-

tices, . and policies, and by acts of, or acts sanctioned by defendant

and its agents 'in violation of the treaty and constitutional right

of membex s of the EEoh Tribe as set out in this complaint.

8. As a result of the fxust ation and intex ference with Hoh

Indian fishing xights the members of the Hoh Tribe axe and have

been su'bjected to hax'assment, intimidation, axrest, incarceration,

depx'ivation of fishing gear and subjected to excessive defe=.~de costs,

as well as inability to obtain sufficient fish to meet their present

subsistence needs and to maintain theix 3.iv+ihood. These practices

and inabilities to catch fish will continue in the future so long

as the statutes, xegulations, orders, pxacxices, policies, and acts

of the State of Washington and its agents regulating and pu pox iing

to xegulate fishing are enforced ard saxLctioned.

9. The Treaty entered into between the Hoh Tribe and the

United States is the supreme law of the land and must be recognised



and respec e y e e.t d b d f ndant State of Washington and its officexs and
*

agenis To the extent that any 3.aws or epulations of the State ox
age» is ~

Washington axe inconsistent with them, such laws and repu«ations

are void and of no force or effect as to the Hoh Tribe.

10. The Hoh Tribe and its members have suffe ed ir, eparable

dariage arid will continue io be so»axmed un3ess Defendant and its
damage

agents. are enjoined by ibis Court as pxayed„plaintiff Hoh T«r«be

has no adequate remedy ai law. M actua3. controve sy axis s between.

tre Hoh Txibe andJ Defendant as to the natuxe and extent of the

Treaty f"shing xi.phts of the Hoh Txibe.

CLAlYi FOR RHEZHF

3.1. Statutes oz tne defendan enacted without repard to

Indian txeaty xi,ghts make it unlawful to use various types o«

fixed amp'. iance
apppliancesmncluding a set nei, a wei. , ox any

within any waters of the state fox the purpose of catchinp salmon

.(RCW 75.12,060) or to 3.ay ox' use any, net fox the puxpose of takinp

fish which the defendant bas c3assified as game fish, ox 3.ay or use

any net capable of taking game fish except as permitted by xegu"a-

Def.aidan-"'~
Cion of the Depa tment of Pisheries (RCW 77.16.060). Defer".dani

statutes —a so m e i un
ca

' ak ' t 3.awfu3 to spear gaf f or snag sah.pion excepi

CW 75 12.070',i
as may, 'be authoxized by the Director of Pisne«ies (RC

to use xeef nets except in limited axeas specified by staturte

(RCW 75.32.160). Othex statutes, inc3uding RCW 75.06.060, , pive ihe

defendant's Dixcctox of Pishexies broad authority to xepu3. ate tne

takirlg oz sa mori ~3. and give defendant's Game Commission bxoad authoxity

io xegul'ate the taking ox stee3head and cthex garre «ish (.e ~isN" (RC'iJ 7'1 1'2 0

which authox'ities have 'been exexc"'sed wit'hout pxoper xepaxd for

Indian tx'esty rights, make violation of provis" ons of de«endant s

fisheries ox game codes or regulations punishable as a cxir,e

(RCW 75 ~ Q 6 ~ 26 0 ~
RC(J 77 ~ 16 ~ 020 y RCW 77 ~ 36 +030 y RCW 77 ~ 1G ~ 040 y

arid

rovxde fox', sexsure arid fox'fei. tux'e of gmsx' used ox held wiin .n, ent



to use unlawfully (RCM 77.32.100)). Nets and otnar items usac or

"had or maintained for the puxpose of'" taking gama fish contrary to
law ox Game Commission rule or regulation ara subject tn summa y

saisure and destruction by gama protectors "without warx ant o~—

process. " (RCW 77.12.130). Among othax xastx'icti. ons, regulations

of the defendant issued by said Director of Fisheries make

unlawful to fish fo. ox possess food fish from any wats s ovax' which

the State of Washington has jurisdiction except as providec fox

state statutes ox ]'iz xagu3. ations of the State Department of xisher ias

(MAC 220-20-010(1) and (2)). These regulations also make it
unlawful to have an unattended gill net in the commaxcial sa3mon

fishery (QAC 220-20-010(S))„oztc place commercial, food fish gea

in any wataxs c3.osad to commaxcia3. fi hinp (NAC 220-20-03.0(6)), or

to attempt to take food. fish by vaxious specified means including

gaffing, snagginp, dip netting„spearing, and others, ox to possess

food fish so taken (wi. th limited exceptions in connection with

pexsona3. usa anglinp) (MAC 220-20-010(13.)), oz to fish fox or possess

food fish taken contrary to provisions of any 'special season or

emergency closed period prescribed in Chapter 220-28 of tha Nash-

inpton Administxativa Code (MAC 220-20-010(16)), o. to take salmon

"for commexcial purposes" i.e. , by means othex than, angling —within

thx'ae miles of any xivez or s Lraam flowing into Pugat Sound

(NAC 220-*20-016(2)), or within mraas specified in NAC 220-47-020„ox
to f'ish fox food fish fox' pazsonal use by any means other than

anglinp xmless otherwise provided o possess fis'h so taken

(MAC 220-66-020(2)). Various office. s and agents of the dafenda;, t
have stated their intention on behalf of the defendant to app3. y such

laws and regulations to all Xndians fis'hing at their Tx'be's usua3.

and accustomed places in the exercise of rights secured by their
treaties and have axrasted, cited fox prosecution, and seized gea. of

membexs of 'such Tz'ibes for so fishing in violation of such laws and



12„Apparently, pursuant to Fadexal Court decis" ons the

Director of Fisheries of defendant has promulgated cextain x'epula-

tions (Director of Fisheries Orders No. 86tj, 87&, 888) in a vain and

restrictive attompt to apply ha sanctions of the Federal Cou ts-„

that the Director of' Gama of defendant has openly ce wed the 1'ada. al

Couzt decisions and by its attempted intervention herein and its
proposed Answer in Intervention has shown its complete dis egard

fox' tne Treaty rights of tha Hoh Tribe and the other Indian Tz'ibes

that ara a. party go this pxocaeding and by said acts and actions

has shown tnat it could not and would not puxsue any xeasonable

practice and. policy as dictated by ihe Fedexal Couxts, necessitating

thai his' Court maintain continuous jurisdiction of this metic

fox the zeasonable applicati. on of tne ultimate oxdars of this Cou

SECOND C' AIH FOR RELIEF

13. Defendant 'has purported to establish and xagulata non*

Indian fishing upon lands which constitute indian Couniry and wh-" ch

consiitute tha usual 'and accustomed fishing pxounds of the Hoh Tribe.

Such fishing interferes with the fishing by indians and depletes

the runs of fish available o members of the Hoh Tribe. Such zepu-

lations as to steelhead by tha Mashinptcn Game Department have

virtually ended any steelhaad fishinp by members of the Hoh Tribe

outside the one mile scuare ax'aa of the Hoh Resax'vation. , whereas the

Hoh Tribe has fxom time immemorial f""shed an area. constituting hun-

dxads of souaxe miles surxounding tha Hoh Raseruation. The Dapart-

mant of Fishaxies has allowed a vex'y limited fi.shery outside thc

boundax. ies of ihe Hoh Reservation.

14. Defendant has no )urisdiction whatsoever to inta fera

with fishinp by the Hoh Tribe within the boundaries of tha Indian

Countxy where the usual and accustomed fishinp pzounds of the Hoh

Tr'ibe exist. Regulation and prop'osed regulation by defendant vio-

, „..„'Lates tha Treaty rights of the Hoh Txibe and is cont azy 'to Federal

,.I
7.



law, inc3uding 18 U. S.C. Sections 1151-1358 and 1165, and Public

Law 280, thus violating the Supremacy Clause of the Constituiion.

TkkIRD CLAlkk FOR RLLIEF

15„Regulation of Indian fishing wou3. d be necessaxy on y if
conservation cannot be achieved by xestriction„regulaiion or p ohi-

bition of fishing by non-Indians and w'3. " not be achieved by Triba3.

xegulaiion. ' The .State of Washington assexts its claimed -. igni to

regulate as a basis fox a13.ocation of the Indian fish xesouxces

among Indians and non-Indians on an equal pex capita basis and

witnout any regard io pxefexentia3. txeatment to be, accorded by the

Tx'eaty o:f Olympia.

16. The fa" lure of defendant to accord to the .'koh Tribe 'heiir

Treaty xights have deprived them of theix livelihood. All such

rest ictions and, prohibitions shou3. d be voided by this Cou i as

invalid under the Supremacy Clause of the United States Const'tu-

cion. '

FOURTkk CLAIkk FOR RFLIFF

. 3.7. The fishing regu3. ation scheme of the State of Nashington

descriminstes against Indians and favox othex classes of fishexmen.

Defendant's statuies are pxomulgated for. the benefit of and

to meet the needs of the spoxt and commexcia3. fishexmen of ine state,

with coxxplete and uttex' disregaxd fo. and failure to meniion any

Indian Treaty rights, Such is especia3. 3.y txue of the steelhead

which has been virtually withdx'awn f'xom any harvest except by ihe

sports fishermen, whex'eas the steelkxead was the pxime .ood fish of,

t1:e kkoh Tribe at the iime of. the Txeaty of Olympia.

18. 'ihe eniire scheme to regulate fishing in the Siate of

Washington is inva3. id and unconstituti. ona3. undex Amendmeni I, the

Equal Protection C3.ause of Amendment: XIV, and the Sup "emacy Clause

of the United States Consiitution in hat they discx'iminate against

:,...the. ..,8ooMribs upon the basis of race, culture, xeligion, and povexty

[ 1
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and inhibit the maintenance of that cultuve and religion by the IIoh

Tribe, in that they prevent and fail to pxovide fov the exercise of'

the Treaty right of the !Ioh Tribe, hexeby frustrating the. purpo-e

of the Tveaty.

NIIEREPORE, Plaintiff prays that this Court:

1~ ORDER, ADJUDGE and DECREE that

(a) "'he Hah Tvibe owns and it may authovi e it's members

to exercise a xight derived from the ).aws of I:he United Gtates and

the Treaty of Olyppia to take fish at its usual and accustomed places,
which vi Iht is distinct from any xight ox' pvivi), ege of individuals to
take fish dex'ived f8%m common 3.aw ox" state autho. ity.

(b) The matter of indian treaty fishing must be dealt

with as a. subject sepavate and distinct fxom fishing by others. As

one method of accomplishing consex'vation objectives, ' may lawful3. y

xestxict ox prohibit non-indians fishing at the Indians' usua3. and

accustomed fishing places without imposing similax restx ictions on

treaty Indians.

2. Declare RCW 75, 12.060, RCN 75.12,070, RCN 77.08.020,
RCN 77.12.130, RCN 77, 16,040, 77.16,060, NAC 229~20+010,

NAC 220 20-015(2) and WAC 220-47-020 null and void insofax as they

deny ox r'estrict the vight of members of the Eloh Tvibe, acting under

tviba3. authorization, to take fish f' ox subsistence ov commercial

purposes at the txibe's usual and accustomed fishing places, ox tn

possess ov dispose of fish so taken~

3. Enjoin the defendant„ its officers, agents and employees

from enforcing the px'ovisions of RCN 75.12.060, RCN 75.32.070,

RCN 77.08.020, RCN 77.12.130~ RCW 77.16.040, RCN —47~16.060,

NAC 220, 20, 010 ~ NAC 220-20-015(2) and NAC 220-47-020 in such mannev

as to prevent ov xestxict membevs of the iloh Tvibe fx'om taking fish
at their —usua3. and accustomed places in accordance with tribal
authorization pursuant to the Treaty of Olympia.

Grant such further' and addi. tional ve3. :i,ef as the IIoh Tvibe



may be entitled to.
. 5. Award the IIoh T. ibe its costs and disbursements herein.

G. Retain juxisdiction of this cause fox" the pur'pose of

establishing any necessaxy rules ox regulations and fox enforcing ox

supped. ementing the judgment of this CouM.

DATZD tnis 20th day of January, 1971~.st IIoguiam„Ãashington.
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Hoh Tribe of Indians
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