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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MATHEW & STEPHANIE MCCLEARY, on their own
behalf and on behalf of KELSEY & CARTER
MCCLEARY, their two children in Washington’s
public schools; ROBERT & PATTY VENEMA, on their
own behalf and on behalf of HALIE & ROBBIE
VENEMA, their two children in Washington’s public
schools; and NETWORK FOR EXCELLENCE IN |

Honorable Paris K. Kallas

No. 07-2-02323-2 SEA

WASHINGTON SCHOOLS (“NEWS™), a state-wide AMENDED
coalition of community groups, public school PETITION FOR DECLARATORY
districts, and education organizations, JUDGMENT ENFORCING CUR
CONSTITUTION
Petitioners, :
) ORIGIN
STATE OF WASHINGTON, hf* «A L
Respondent.

The above Petitioners allege as follows against the Respondent State of Washington:

INTR TI IS A PETITI

1. Petitioners believe that the proceedings in this case have served to significantly focus
the fundamental issues in dispute. Petitioners file this Amended Petition to narrowly focus on
those issues in the hope that it will allow this suit to be resolved in a more efficient manner
under this Court’s Civil Rules.

2. In short, the Petitioners seek four types of relief from this Court.

First, the proceedings to date confirm that the Petjtioners and Respondent State disagree

on the legal meaning of the words “paramount”, “ample”, and “all” as used in Article IX, §1 of
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our State Constitution. Petitioners seek a declaratory judgment ruling to resolve that dispute
under Washington law. See paragraphs 9 — 21 and 107 — 108 below.

Second, the proceedings to date confirm that the Petitioners and Respondent State
disagree on the current legal definition of the basic “education” mandated by Article IX, §1.
Petitioners seek a declaratory judgment ruling to resolve that dispute under Washington law.
See paragraphs 22 — 41 and 107 — 108 below.

Third, the proceedings to date confirm that the Petitioners and Respondent State
disagree on the following yes-or-no question: “Is the Respondent State currently fully
complying with its legal duty under Article IX, §17” Petitioners seek a declaratory judgment
ruling to resolve that dispute under Washington law. See paragraphs 42 — 84 and 107 — 108
below.

Fourth, the proceedings to date confirm that the Petitioners and Respondent State
disagree on what judicial remedy is appropriate to enforce Article IX, §1 of our State
Constitution. Petitioners seek what they contend is a narrowly tailored Court order to enforce
the declaratory judgment rulings they seek concerning the Respondent State’s legal duty under
Article IX, §1 of our State Constitution. See paragraphs 85 — 104 and 107 — 108 below.

PART

3. Petitioners: This Amended Petition does not change the Petitioners in this case.

They continue to be:

(a) The McCleary Family: Carter and Kelsey McCleary attend Washington public

schools. When this suit was filed, Carter was a 7 year old second grader at Chimacum Creek
Primary School, and his sister Kelsey was a 13 year old seventh grader at Chimacum Middle
School. Thirteen is the same age Kelsey’s mom was when the Washington Supreme Court

issued its Seattle School District decision.
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Carter’s and Kelsey’s parents are Matt and Stephanie McCleary. They are voters and
taxpayers living in Jefferson County, Washington. They bring this action on their own behalf
and as legal guardians on behalf of their two children.

The McCleary petitioners have satisfied all conditions precedent to bring this suit.

() The Venema Family: Robbie and Halie Venema attend Washington public
schools. When this suit was filed, Robbie was a 12 year old sixth grader at Cathcart Elementary
School, and his sister Halie was a 15 year old ninth grader at the Snohomish High School
(Freshman Campus). High School is the same level Halie’s mom was when the Washington
Supreme Court issued its Seattle School District decision.

Robbie’s and Halie’s parents are Robert and Patty Venema. They are voters and
taxpayers living in Snohomish County, Washington. They bring this action on their own behalf
and as legal guardians on behalf of their two children.

The Venema petitioners have satisfied all conditions precedent to bring this suit.

(c) Network for Excellence in Washington Schools (“NEWS™): The Network for

Excellence in Washington Schools (“NEWS”) is a State-wide coalition of community groups,
education organizations, public school districts, and others who support better education in the
public schools of our State. NEWS is a non-profit corporation organized under the laws of the
State of Washington, and has satisfied all conditions precedent to bring this suit.

The members of NEWS include the 150,000-member Washington State PTA; the
23-chapter League of Women Voters of Washington; the Urban League of Metropolitan Seattle;
the Washington State Special Education Coalition; the American Association of University
Women of Washington; the Pierce County Black Collective; the Equitable Opportunity Caucus;
the Minority Executive Directors Coalition; the Washington Protection and Advocacy System;
the 74,000-member Washington Education Association; the Arlington, Bainbridge Island,
Bellevue, Chimacum, Edmonds, Lakewood, North Kitsap, Omak, Pasco, Peninsula, Seattle,

Snohomish, South Kitsap, and Spokane school districts (which range in size from 1,200 to
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45,800 students, and location from Jefferson and Pierce to Okanogan, Franklin, and Spokane
counties); as well as the 15 local teacher & educator associations in each of those school
districts. See http://www.waschoolexcellence.org/about_us/news_members.

4. Respondent: This Amended Petition does not change the Respondent in this case. It
continues to be the State of Washington. The Respondent State of Washington is required to
comply with the Constitution of Washington.

DICT VE

5. This Court has jurisdiction to issue a declaration that the State is, or is not,
complying with the State’s Constitutional duties.

6. This Court has jurisdiction to enforce the Washington State Constitution.

7. This Court has jurisdiction over this action.

8. Venue for this action properly lies in this Coutt.

F LI P E D T

Legal Interpretation of the words “paramount”, “ample”, and “alf”’ in Article IX, §1

9. The Washington Supreme Court has held that it “is the proper function of the
judiciary to interpret, construe and enforce the constitution of the State of Washington”. Seartle
School District v. State, 90 Wn.2d 476, 482 (1978).

10. The Washington Supreme Court has held that “the judiciary has the ultimate power
and the duty to interpret, construe and give meaning to words, sections and articles of the
constitution. It is emphatically the province and duty of the judicial department to say what the
law is. This duty must be exercised even when an interpretation serves as a check on the
activities of another branch of govermment or is contrary to the view of the constitution taken by
another branch.” Seattle School District v. State, 90 Wn.2d 476, 503-504 (1978).

11. Article IX, §1 of the Washington State Constitution states: “It is the paramount duty

of the state to make ample provision for the education of all children residing within its borders,
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without distinction or preference on account of race, color, caste, or sex.” A copy of
Article IX, §1 is attached as Tab 1.

12. Petitioners contend that the word “paramount” in Article IX, §1 should be
interpreted to mean “having the highest rank that is superior to all others”.

13. Petitioners contend that the word “paramount” in Axticle IX, §1 is not a mere
synonym of “important”, but rather means superior in rank above all others — preeminent,
supreme, and more important than all other things concerned.

14. Given the plain English meaning of the word “paramount”, Petitioners contend that
Article IX, §1 requires the Respondent State to make the State’s ample provision for the

education of all Washington children the State’s first and highest priority above all other

programs and operations.

15. The Respondent State does not agree with the Petitioners’ interpretation of the word
“paramount” in Article IX, §1.

16. Petitioners contend that the word “ample” in Article IX, §1 should be interpreted to

mean “more than adequate” or “considerably more than adequate or sufficient.”

17. Given the plain English meaning of the word “ample”, Petitioners contend that
Article IX, §1 requires the Respondent State’s provision to be more than merely “adequate” or
“sufficient” to provide for the education of all Washington’s children — and thus, for example,
not require supplementation or backfilling by local levies, PTA fundraisers, private donations,
or other non-State sources.

18. The Respondent State does not agree with the Petitioners’ interpretation of the word
“ample” in Article IX, §1.

19. Petitioners contend that the word “all” in Article IX, §1 should be interpreted to
mean “every” or “each and every one of”.

20. Given the plain English meaning of the word “all”, Petitioners contend that

Article IX, §1 requires the Respondent State to make ample provision for the education of every

FOSTER PEPPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING 1111 THIRD AVENUE, SUITE 3400

Our CONSTITUTION - 5 SEATTLE, WASHINGTON 98T0T-3280 # 206-447-44G0

50841615.17




R e = T & " * B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

child residing in our State — not just those children who are in convenient, popular, advantaged,
or politically expedient subsets of our State’s children.

21. The Respondent State does not agree with the Petitioners’ interpretation of the word
“all” in Article IX, §1.

Second Issue:
Legal Interpretation of the basic “education’” mandated by Article IX, §1

The “minimum’”’ definition of basic education under
our State Supreme Court’s Seattle School District Ruling

22. The Washington Supreme Court has declared the following with respect to the scope

of “education” mandated by Article IX, §1:

[Tlhe State’s constitutional duty goes beyond mere reading, writing and
arithmetic. It also embraces broad educational opportunities needed in the
contemporary setting to equip our children for their role as citizens and as
potential competitors in today’s market as well as in the market place of ideas.
Education plays a critical role in a free society. It must prepare our chiidren to
participate intelligently and effectively in our open political system to ensure that
system’s survival. It must prepare them to exercise their First Amendment
freedoms both as sources and receivers of information; and, it must prepare them
to be able to inquire, to study, to ecvaluate and to gain maturity and
understanding. The constitutional right to have the State “make ample provision
for the education of all (resident) children” would be hollow indeed if the
possessor of the right could not compete adequately in our open political system,
in the labor market, or in the market place of ideas.

Seattle School District v. State, 90 Wn.2d 476, 517-18 (1978) (emphasis added; internal
citations omitted). A copy of the above ruling is attached as Tab 2.

23, The Washington Supreme Court referred to the education described in Tab 2 as a
“basic education”, and held that “effective teaching and opportunities for learning of these
essential skills make up the minimum of the education that is constitutionally required.” Seattle
School District v. State, 90 Wn.2d 476, 518 (1978) (underline added; italics in original).

24. The State agrees that effective teaching and opportunities for learning the essential
skills described in Tab 2 make up the minimum of the education that is constitationally

required.
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The additional substantive content defined by the
Legislature’s enactment of the four numbered provisions in §.210 of the Basic Education Act

25. The Washington Supreme Court held that the “basic education” described in Tab 2 is
not “fully descriptive of the State’s paramount duty”. Seattle School District v. State, 90 Wn.2d
476, 518 (1978) (emphasis added). The Washington Supreme Court accordingly ordered the

legislature to do at least two things:

(1) further define *“basic education” with additional substantive content beyond that
described in Tab 2, and

(2) define a basic program of education to provide that basic education.

E.g., Seattle School District v. State, 90 Wn.2d at 482 (“The Legislature must act to carry out its
constitutional duty by defining and giving substantive content to “basic education’ and a basic
program of education™) (underline added), at 519 (noting that in 1978 the legislature had not yet
passed legislation “defining or giving substantive content to ‘basic education’ or a basic
program of education. Thus, the Legislature must hereafter act to comply with its constitutional
duty by defining and giving substantive meaning to them.”) (underlines added), at 537 (*We
have great faith in the Legislature and its ability to define ‘basic education’ and a basic program
of education”) (underline added), and thus at 484 (“The Legislature has the duty to define ‘basic
education’ ™).

26. Petitioners contend that the legislature complied with its duty to provide further
substantive content for the definition of “basic education” when it enacted the four numbered
provisions of §.210 of the Basic Education Act (RCW 28A.150.210(1)-(4)).

27. The Respondent State’s Superintendent of Public Instruction (Dr. Terry Bergeson)
has acknowledged in her swom testimony in this case that the four numbered provisions of
§.210 of the Basic Education Act “are the substantive content of what drives education in our

State”.
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28. The legislature first enacted those four numbered provisions in 1993 when it passed
House Bill 1209 into law. The first section of House Bill 1209 explained the legislature’s intent

to establish substantive student performance standards for our State’s education system:

The legislature finds that student achievement in Washington must be improved
to keep pace with societal changes, changes in the workplace, and an
increasingly competitive international economy.

To increase student achievement, the legislature finds that the state of
Washington needs to develop a public school system that focuses more on the
educational performance of students....

The legislature further finds that improving student achievement will require
(1) Establishing what is expected of students, with standards set at internationally
competitive levels....

House Bill 1209, Sec. 1 (emphasis added).
29. The next section of House Bill 1209 established the substantive content for those

student performance standards by specifying the following knowledge and skills:

(1) Read with comprehension, write with skill, and communicate effectively and
responsibly in a variety of ways and settings;

(2) Know and apply the core concepts and principles of mathematics; social,
physical, and life sciences; civics and history; geography; arts; and health and
fitness;

(3) Think analytically, logically, and creatively, and to integrate experience and
knowledge to form reasoned judgments and solve problems; and

{(4) Understand the importance of work and how performance, effort, and
decisions directly affect future career and educational opportunities.

House Bill 1209, Sec. 101 (codified as §.210 of the Basic Education Act, RCW 28A.150.210).
30. The wording of the four numbered provisions of §.210 of the Basic Education Act

were amended in 2007 to specify the following knowledge and skills:

(1) Read with comprehension, write effectively, and communicate successfully
in a variety of ways and settings and with a variety of audiences;

(2) Know and apply the core concepts and principles of mathematics; social,
physical, and life sciences; civics and history, including different cultures and
participation in representative government; geography; arts; and health and
fitness;

(3) Think analytically, logically, and creatively, and to integrate different
experiences and knowledge to form reasoned judgments and solve problems;
and

(4) Understand the importance of work and finance and how performance, effort,

and decisions directly affect future career and educational opportunities.
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E2SSB 5841, Sec. 1 (codified as §.210 of the Basic Education Act, RCW 28A.150.210).

31. The Respondent State has confirmed in this case that the above amendment does not
change the substantive content of §.210 of the Basic Education Act (RCW 28A.150.210).

32. Petitioners interpret the four numbered provisions of RCW 28A.150.210 to provide
the current legislative definition of the substantive content of “basic education” in our State
under the Washington Supreme Court ruling attached at Tab 2.

33. The Respondent State disagrees with the Petitioners’ interpretation of

RCW 28A.150.210.

The additional substantive content defined by the
State’s adoption of the eight Essential Academic Learning Reguirements (FARLs)

34. The Respondent State has established Essential Academic Learning Requirements
(EALRs) for the following core subjects: (1) Reading; (2)Mathematics; (3) Science;
(4) Writing; (5) Communication; (6) Social Studies: civics, economics, geography, & history;
(7) Arts; and (8) Health & Fitness.

35. The Respondent State admits that the Essential Academic Learning Requirements
(EALRS) are part of the instruction required for Washington students.

36. The Essential Academic Learning Requirements (EALRs) specify the skills and
knowledge in core subjects that all students are expected to master as they move through
Washington’s public schools.

37. The Respondent State admits that it adopted the Essential Academic Leaming
Requirements (EALRSs) to specify the basic skills established by RCW 28A.150.210.

38. Petitioners interpret the Respondent State’s Essential Academic Learning
Requirements (EALRs) to further define the current substantive content of “basic education” in

our State under the Washington Supreme Court ruling attached at Tab 2.
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39. The Respondent State disagrees with the Petitioners’ interpretation of the

Respondent State’s Essential Academic Learning Requirements (EALRS).

The current legal definition of the basic education mandated by Article IX, §1

40. With respect to the second issue raised in this case, the Petitioners accordingly
contend that the scope of education described by the Washington Supreme Court ruling attached
as Tab?2 is the minimum basic “education” mandated by Article IX, §1 of our State
Constitution, and that the current substantive content for that constitutionally mandated basic
education has been further defined by the four numbered provisions of §.210 of the Basic
Education Act (RCW 28A.150.210(1)-(4)) and the Respondent State’s eight Essential Academic
Learning Requirements (EALRSs).

41. The Respondent State disagrees with the Petitioners’ interpretation of the basic
education mandated by Article IX, §1 of our State Constitution.

Third Issue:
The State’s Current Lack Of Full Compliance With Article IX, §1

The education provided to Washington’s children confirms the State’s noncompliance

42. The third issue raised in this case is not a matter-of-degree question. It does not seek

a ruling on the degree or amount by which the Respondent State is currently failing to fully

comply with its education duty under Article IX, §1. Instead, the third issue raised in this case
is a binary yes-or-no question: As we stand here today, is the State fully complying this Court’s
interpretation of the State’s paramount education duty under Article IX, §1 — yes or no?

43. As another court noted in a prior constitutional challenge to a State’s education
system, “This case involves the fundamental law of our land and this Court has no discretion
whatsoever in whether it will be enforced and preserved. There is no higher duty of any judicial
officer than to see to the adherence of government to our Constitutions. There is no such thing

% 9

as “a little bit pregnant” and there is no such thing as “slightly unconstitutional.” ” Montoy v.
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State of Kansas (case no. 99-C-1738, Shawnee County District Court, Memorandum Decision
dated December 2, 2003, at second-to-last page). Similarly here, there is no such thing as our
State’s current education system being “slightly unconstitutional” under Article IX, §1. It’s
either constitutional or it’s not.

44. Article IX, §1 of our State Constitution does not have a “close enough for
government work™ exception to excuse failures in the education provided by our State to our
State’s children.

45. Currently, the Respondent State is not fully complying with its Constitutional duty
under the correct legal interpretation of Article IX, §1.

46. All children residing within the State of Washington are not receiving the education
mandated by Article IX, §1 of our State Constitution.

47. The Respondent State does not provide every child in our State’s public schools with
the basic education mandated by Article IX, §1 of our State Constitution.

48. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this case that the State is not currently providing all children in our State
the education described in the State Supreme Court ruling attached as Tab 2.

49. The Respondent State’s 2005-2006 Washington Learns study concluded that the
Respondent State is failing to provide students the education they need in today’s society.

50. After exhaustively studying the State’s public education system in 2005-2006, the
Respondent State’s November 2006 Washington Learns report stated that “our education system
is not preparing our students to compete” and that “Our students are falling behind other states
and nations”.

51. The Respondent State’s Governor has publicly stated to the citizens of our State that
“Obviously the system has failed for our students.”

52. An unacceptable number of students in our State fail to graduate from high school

with their peers.
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53. The students in our State who fail to graduate from high school with their peers are
disproportionately from our State’s minority populations.

54. The students in our State who fail to graduate from high school with their peers are
disproportionately from our State’s lower income populations.

55. An unacceptable number of the students in our State who receive a high school
diploma each year are not eaming a diploma backed by skills they need to succeed.

56. The Respondent State created the Washington Assessment of Student Learning
(“WASL”) to measure whether students in our public school system are mastering the
fundamental skills in mathematics, science, reading, and writing identified in the Essential
Academic Learning Requirements (EALRSs).

57. According to the State, the Washington Assessment of Student Learning (“WASL”)
is one of the most reliable assessments of student achievement in the country.

58. The Respondent State’s WASL assessment is the only existing assessment of
whether students are or are not learning the substantive content established by the Respondent
State’s Essential Academic Learning Requirements (EALRSs).

59. An unacceptable number of students in our State fail to pass the Science WASL.

60. An unacceptable number of students in our State fail to pass the Math WASL.

61. An unacceptable number of students in our State fail to pass the Reading WASL.

62. An unacceptable number of students in our State fail to pass the Writing WASL.

63. The students in our State who fail to pass the WASL are disproportionately from our
State’s minority populations.

64. The students in our State who fail to pass the WASL are disproportionately from our
State’s lower income populations.

65. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this case that “struggling students are disproportionately ethnic students
or low income students.”
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66. The above examples of our State’s educational failures confirm the following fact:
The Respondent State does not provide for all of the teachers, staff, training, curriculum,
materials, supplies, equipment, technology & infrastructure support, facilities, construction,
maintenance, operations, kindergarten readiness, transportation, special education, bilingual,
arts, health & fitness, and other elements necessary to provide all children residing in our State
with the basic education mandated by Article IX, §1 of our State Constitution.

State’s excuses

67. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that, under some
measures, the State’s provision for the education of our State’s children might now be getting
better.

68. Petitioners contend that such a “trending better” argument does not negate or
disprove that the Respondent State is currently failing to fully comply with Article IX, §1.
Instead, that argument addresses how long the Respondent State’s current failure will continue
into the future.

69. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that, under some
measures, the education many of our State’s children receive is better than that received by
children in other States.

70. Petitioners contend that purportedly favorable comparisons to other States do not
negate or disprove the Respondent State of Washington’s failure to fully comply with our
State’s Constitution.

71. No other State’s Constitution has a stronger education mandate than our State’s

Constitution.
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72. The only assessment by the Respondent State of whether students are learning the
substantive content established by §.210 of Washington’s Basic Education Act and
Washington’s corresponding EALRS is the Respondent State’s WASL assessment.

73. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that, under some
measures, the State is not failing as badly as some of the data indicates.

74. Petitioners contend that the Respondent State’s arguments over the extent to which

the Respondent State is currently failing to fully comply with Article IX, §1 do not refute the
fact that the Respondent State is currently failing to fully comply with Article IX, §1.

75. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that the Respondent

State believes that inadequate funding might not be the cause of the State’s current failure to

provide the education mandated by Article IX, §1 to all children in our State.

76. Petitioners contend that the Respondent State’s arguments over the cause of the
Respondent State’s current failure to provide the education mandated by Article IX, §1 to all
children in our State do not refute the fact that the Respondent State is currently failing to
provide the education mandated by Article IX, §1 to all children in our State.

77. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that the Respondent
State believes school districts {or school district teachers and other employees) might be to
blame for our State’s current failure to provide the education mandated by Article IX, §1 to all
children in our State.

78. Petitioners contend that the Respondent State has no legal basis for its suggestion
that it can shift the blame to someone ¢lse for our State’s current failure to provide the education
mandated by Article IX, §1 to all children in our State. See, for example Bellevue School

District v. Brazier, 103 Wn.2d 111, 116 (1984) (“The state has ... made the local school district
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its corporate agency for the administration of a constitutionally required system of free public
education™); Tunstall v. Bergeson, 141 Wn.2d 201, 232 (2000) (“school districts have no duty
under Washington’s constitution.  Article IX makes no reference whatsoever to school
districts.”); Orion Corp. v. State, 109 Wn.2d 621, 643-44 (1987) (State liable for
unconstitutional taking from County’s enactment of regulations as agent of the State because
“As the principal of an agent acting within its authority, the State must take full responsibility if
a taking occurred”).

79. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that the State believes
that providing children a mere “opportunity” to get an education should suffice.

80. Petitioners contend that even if such a mere “opportunity” theory were legally valid,
the substantial achievement gap in our State refutes any notion that the Respondent State is in

fact currently providing ample “opportunity” to all children in our State.

The State’s current failure to fully comply with Article IX, §1

81. Plaintiffs in other States have employed the following “inadequate funding”
approach to prove the defendant State’s violation its State Constitution: (1) it would cost
x dollars to adequately fund the education required by the defendant State’s Constitution, and
(2) the fact that the defendant State funds less than x dollars proves the State is not providing
students the education required by that State’s Constitution.

82. As the above paragraphs show, however, the Petitioners in this case employ a
different approach to establish the Respondent State’s violation: (1) the Seattle School District
ruling at Tab 2, §.210 of the Basic Education Act, and the corresponding EALRs define the
basic education that Article IX, §1 of the Washington Constitution requires the State to provide

all children in our State, and (2) the performance of our State’s education system confirms that
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the Respondent State is not currently meeting its Constitutional duty with respect to providing
that basic education to all children in our State.

83. With respect to the third issue raised in this case, the Petitioners accordingly contend
that the Respondent State currently is not fully complying with its legal duty under
Article IX, §1 of our State Constitution.

84. The Respondent State disagrees, and contends that the Respondent State currently is
fully complying with its legal duty under Article IX, §1.

Fourth Issue:

Remedy For The Respondent State’s Current Lack Of Full Compliance With
Article TX, 81

85. The Washington Supreme Court has held that Article IX, §1 of our State

Constitution “is unique among state constitutions” (Seattle School District v. State, 90 Wn.2d at

498), and has explained that:

Careful examination of our constitution reveals that the framers declared only
once in the entire document that a specified function was the State’s paramount
duty. That singular declaration is found in Constitution Article IX, §1.
Undoubtedly, the imperative wording was intentional. ... No other State has
placed the common school on so high a pedestal.

Seattle School District v. State, 90 Wn.2d at 510-11.

86. The Washington Supreme Court has held that Article IX, §1 *“is mandatory and
imposes a judicially enforceable affirmative duty” upon the State. Seattle School District v.
State, 90 Wn.2d at 482 (1978).

87. The Washington Supreme Court has held that Article IX, §1 “is substantive and
enforceable” in the courts. Brown v. State, 155 Wn.2d 254, 258 (2005).

88. The Washington Supreme Court has held that the Article IX, §1 grants all children in

our State a Constitutional right:
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[A]Il children residing within the borders of the State possess a “right”, arising
from the constitutionally imposed “duty” of the State, to have the State make
ample provision for their education. Further, since the “duty” is characterized as
paramount the correlative “right” has equal stature.

Seattle School District v. State, 90 Wn.2d at 511-512.

89. As the prior paragraphs explain, Petitioners contend that the Respondent State
currently is not fully complying with Article IX, §1. The fourth issue raised in this case is
therefore one of how this Court should tailor its enforcement Order to ensure compliance with
this Court’s legal rulings.

90. The Washington Supreme Court has held that Article IX, §1 requires the Respondent
State to provide “fully sufficient funds” and a “level of funding that is fully sufficient”. Seattle
School District v. State, 90 Wn.2d at 518 & 537.

91. The Washington Supreme Court has held that Article IX, §1 requires the Respondent
State to provide that fully sufficient funding with State funds (rather than local or other
non-State funds), provide that fully sufficient State funding from dependable and regular State
sources, and make that fully sufficient State funding the State’s first priority. Seattle School
District v. State, 90 Wn.2d at 484, 518, 520, & 525-26.

92. To fulfill its duty to fully fund the basic education mandated by Article IX, §1 of our
State Constitution, the Respondent State must at least know the actual dollar cost of providing
the basic education mandated by Article IX, §1 of our State Constitution.

93. The Respondent State has not determined the actual dollar cost of providing the
basic education mandated by Article IX, §1 of our State Constin;tion.

94. The Respondent State does not know the actual dollar cost of providing the basic
education mandated by Article IX, §1 of our State Constitution.

95, The Picus & Odden cost study done as part of the Respondent State’s 18-month
Washington Learns study determined that the actual dollar cost of providing Washington’s

children with an adequate education would require significantly more state funding.
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96. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her swomn testimony in this case that State funds do not amply provide for the education of our
State’s public high school students today.

97. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this case that school districts today are left to rely heavily on local levies
to fund basic education.

98. In fact, the funds provided by the Respondent State do not fully pay for the teachers,
staff, training, curriculum, materials, supplies, equipment, technology & infrastructure support,
facilities, construction, maintenance, operations, kindergarten readiness, transportation, special
education, bilingual, arts, health & fitness, and other costs necessary to provide all children
residing in our State with the basic education mandated by Article IX, §1 of our State
Constitution

99. The Respondent State does not provide the stable, dependable, and regular State
funding necessary to provide every child in our State the basic education mandated by
Article IX, §1 of the Washington State Constitution.

100. The Respondent State does not provide the stable, dependabie, and regular State
funding necessary to provide every child in our State the basic education described in the
Washington State Supreme Court ruling attached as Tab 2.

101. The Respondent State does not provide the stable, dependable, and regular State
funding necessary to provide every child in our State the education described in the four
numbered provisions of §.210 of the Basic Education Act.

102. The Respondent State does not provide the stable, dependable, and regular State
funding necessary to provide every child in our State the basic education specified in the

Respondent State’s eight Essential Academic Learning Requirements (EALRs).
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103. The State has not designed and implemented a funding system that determines,

and then fully funds, the actual dollar cost of providing the basic educatton mandated by

Article IX, §1 to all children residing in our State.

104. Petitioners accordingly seek a narrowly tailored enforcement Order that requires
the Respondent State to simply take two initial steps towards curing its current lack of full
compliance with its paramount duty under Asticle IX, §1. That enforcement Order simply
requires the Respondent State to (1) determine the actual dollar cost of complying with this
Court’s legal interpretation of Article IX, §1, and (2) determine how the State will fully fund
that actual cost with stable and dependable sources as required by the Washington Supreme

Court’s Seattle School District v. State decision.

DECLARATORY JUDGMENT CLAIM

105. The Petitioners incorporate in this paragraph the allegations in this Petition not
inconsistent with this Declaratory Judgment Claim, and in addition allege:

106. This Court has jurisdiction over this action pursuant to, inter alia, chapter 7.24
RCW because this action presents a justiciable controversy between the Petitioners and the
Respondent regarding the parties’ rights and obligations under Article IX of the Washington
Constitution. This is an actual and existing dispute within the meaning of chapter 7.24 RCW,
between parties with genuine and opposing interests which are direct and substantial, a judicial
determination of which will be final and conclusive.

107. ‘The Respondent State currently is not fully complying with its paramount duty
under Article TX, §1 to make ample provision for the education of all Washington children.

108. For the reasons explained more fully above, this Court should enter the following
declaratory judgments to halt the State’s ongoing violation of its paramount education duty

under cur State Constitution:
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(a) “Paramount” means paramount. As used in Article IX, §1, the word
“paramount” means “having the highest rank that is superior to all others”. As used in
Article IX, §1, the word “paramount” is not a mere synonym of “important”, but rather means
“superior in rank above all others — preeminent, supreme, and more important than all other
things concemed.” Article IX, §1 accordingly requires the Respondent State to make the State’s
ample provision for the education of all Washington children the State’s first and highest
priority above all other programs and operations.

(b) “Ample” means ample. As used in Article IX, §1, the word *ample” means

“more than adequate” or ‘“‘considerably more than adequate or sufficient.” Article IX, §1

accordingly requires the Respondent State’s provision for the education of all Washington
children to be more than merely “adequate” or “sufficient” to provide the Constitutionally
required education to all Washington’s children, without any supplementation or backfilling by
local levies, PTA fundraisers, private donations, or other non-State sources

(c) “All” means all. As used in Article IX, §1, the word “all” means “cvery” or
“each and every one of”. Article IX, §1 accordingly requires the Respondent State to make
ample provision for the education of every child residing in our State, not just those children
who are in convenient, popular, advantaged, or politically expedient subsets of our State’s
children.

(d)  The basic “education” mandated by the Washington State Constitution is a solid
constitutional floor below which the State cannot fall. At the very minimum, Atticle IX, §1
requires the Respondent State to provide every child residing in our State the full,
comprehensive, well-rounded education described by the Washington Supreme Court in the
Seattle School District v. State ruling attached as Tab 2. The substantive content of that
Constitutionally mandated basic education currently includes the substantive content specified

in the four numbered provisions of §.210 of the Basic Education Act
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(RCW 28A.150.210(1)-(4)) and the Respondent State’s eight Essential Academic Learning
Requirements (EALRSs).

(e) The Respondent State currently is not fully complying with its Constitutional
duty under Axticle IX, §1. The Respondent State is not satisfying its paramount Constitutional
duty to make ample provision for the education of every child residing in our State.

3] The Respondent State must fully comply with Article IX, §1 of our State
Constitution. Mere first steps, partial steps, or half steps do not satisfy the Respondent State’s
Constitutional duty.

() The Respondent State must promptly comply with Article IX, §1 of our State
Constitution. The Respondent State’s approximately 30-year delay after the Washington
Supreme Court’s Seastle School District v. State ruling in 1978 has, as a matter of law, been far
too long.

(h)  To halt the Respondent State’s longstanding lack of full compliance with
Article IX, §1 of our State Constitution, the Respondent State must promptly (1) determine the
actual dollar cost of providing all children in our State with the education mandated by this
Court’s legal interpretation of Article IX, §1, and (2) determine how the Respondent State will
fully fund that actual dollar cost with stable and dependable State sources.

RELIEF REQUESTED

It is the judicial branch’s duty to uphold and enforce the Constitution. The Petitioners
accordingly seek the following relief from this Court to require the State of Washington to obey
the Constitution of Washington:

1. The declaratory judgments requested in this Petition concerning the State’s
paramount education duty under Article IX, §1 of our State Constitution;

2. An enforcement Order requiring the State to promptly determine the complete,

actual dollar cost of providing the Constitutionally mandated basic education to every child
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residing in our State, and to determine how it will fully fund that actual dollar cost with stable,

dependable, and regular State funding sources.

3. An award reimbursing Petitioners’ attorney fees, expenses, and costs to the full

extent allowed by law.

4. Permission to amend the pleadings to add additional claims or parties to conform to

discovered evidence or the proof offered at the time of hearing or trial.

5. Such other relief and/or writs as appears to the Court to be just and equitable.

RESPECTFULLY SUBMITTED this 6™ day of December, 2007.

FOSTER PEPPER PLLC

Thomas F. Ahearne, WSBA No. 14844
Edmund W. Robb, WSBA No 35948
Ramsey Ramerman, WSBA No. 30423
Alice M, Ostdiek, WSBA No. 31490
Attorneys for petitioners
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Article IX, section 1

It is the paramount duty of the state to
make ample provision for the education of
all children residing within its borders,
without distinction or preference on

account of race, color, caste, or sex.
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