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I, LOYII A. ROYAL, 'being first duly sworn upon

oath, depose and. ssy:

That I graduated from the College of Fisheries of

the Universitv of Vashington in 1950 with a B.S. degree and

became an employee of the Vashington State Department of

Fisheries. In 1955 I was appointed. Chief Biologist and.

Assistant Director, which positions I held until 1945. At

that time I was granted a leave of absence for military service
in. the Second. World War. I returned. in October, 1945, at
which. time I held the positior of Chief of the Stream Improvement

Divisior of the Washington State Department of Fisheries,
becoming Chief Biologist for the second time in 1948.
AFFIDAVIT — 1
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On January 1, 194-9, I left the employment of the

Washington State Department of Fisheries snd became the Chief

Biologist for the International Pacific Salmon Fisheries

Commission. (This Commission. was established pursuant to a

convention between the UnitecL States and. Canacla for the protection

and preservation of' Fraser River sockeye salmor .) On August

8 of the same year, I was appointed. Acting Director of the

Commission and 'became full Director in. 1950. I remained

Director until March 1, 1971. As a result of my accomplishments

in directing the fulfillment of the objectives of the Commission,

I was awardecL sn hororary Doctor's degree in. law by the

University of British Columbia.

On March 1, 1971, I retired as Director of the

Commission aud became a special acLviser and, in ecLdition,

at the same time, I accepted the position with the Department

of Game having as its term of' reference an analysis of the

anadromous trout management program. of the State of Washington

which. includes steelhead end. cutthroat. In assemblirg available

data relating to the cLesign of both a short ancL long term

program for the protection and extension of the steelheacL

fishery .in tb.e State of Washington, it was obvious that the

Indian fisheries constitutes a major involvement with this

program. Therefore, the attached document, markecL Exhibit

was prepared in. partial fulfillment of these terms of

referen. ce.

27

28 LO A. ROYAL

30 SUBSCRIBED AND SVORN to before me this 2nd day of February, 1972.
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ROTARY' PUBLIC in ancL for the
Stat'e of Washington, residing
at Olympia
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MEMORANLUM

Carl N. Crouset D'rectorTG:

FROM: Loyd A. Royal, Fisheries Research oordinator

cohshcct rh h" t . c th. s o'', . h * r. h . el~*
In assembling available da. a, relating to the design

of both a short and long-term proaxa;a for the protection and

extension of the steelhead xisheries in +he State. of Washington

the Inr"an fishery constitutes a major involvement with these

term' of reference. The Indian fishery opr rates un'«er tmo pro-

visions gene -ally applicable to all res. lies bets een the Unithd.

S at s and the indian nations mithin the boundaries o' the State

of Yashicgt. on. I?Ie rirst o these pro:isicns stipulates„ "an

exc, usLvhh ~ri ht of tahing ish in all st"earns where running

thro'ugh ol h rdo ing aid re e' vatic further secure to said

confedera. cd "ribes and bmds of Indians. " Due tothe articulate

phrasi. g encompassed in the above referenced prov- sion the right

or the Indian es specifiecl s&1ould not and cannot be questioned

even though any or all anaci=or. ous salmonids ienvolved represorht



a transient, renewable resource during its, s..ngular passage

from the high seas of the North Pacific Ocean to reproductive

areas and the return of the o .z-spring to the feeding grounds

of th ir parents. Actually the resource as a whole is composed

of many individual populations, mostly unrelated, which geneti-

cally are adapted to specific reproductive environments.

Thus w have a, zesource which, under' tbe law of the

sea, becomes available to exploitation ..y all nations during

the rather lengthy period it, is present "n the North Pacific
Ocean. Upon zetuxning into territorial water~ -it f'elis under

the jurisdiction of the sovereign state except when. passing

thxough indian territoxy established by treaty, oz otherwise,

between the Indian bands concerned, and the United States

government

It seems important to note that otner' than the United

States, nations, created under somewhat similar circumstances

did not render' the same judgement in the allocation of fishery

resou ce rights. Coda, for instance, did. not gzant any ex-

clusive rights in respect to the fishery resouxce to the na. tive'

Indian. Thi nation maintained jurisdiction in many important

areas although the close relationship of the native Indian to the

salmonid resource was usuallv recognised by the granting of yearly

permits for the native Incians to take fish for their subsistence



(food) in some of their usual and accus ' omed fishing locations.

Although Indian xeservations axe sufficiently numerous

in the State of Washington to involve a part of many spawning

rivers, the small siss and/ox the physical geography and location

of the 'ndividual r servations have limited the impact of ex-

elusive Indian fishing rights on th renewable nature of the

resot!rce. The sovezeicn state, being pxizirily responsible foz

the maintenance of the transitory resource, has desighed it.s

management policies to permit compensation foz' the exclusive

Indian fishery as required by lim. ting the harvest of the

resouxce by ron-Indians

It is obvious from, the catch statistics of fish taken

by both Indian and. non-Indies that the resource has not main-

tained its original capa'bility fox renewal. Until recently,

when the State, developed and started operating effective arti-
ficial aids to resource renewal, inczeased znstrictions were

placed on the utilization of the resource by non-Indians. In

the case of ste"lhead -1" corn!;.excial harvest has been eliminated.

except in the lower Columbia River which is under interstate

jurisdiction and in the Indian zesexvations which axe outside

the jurisdiction ox the Stat~ . All harvesting of steelhead

by non-Indians is now restricted to book and line fishing xor

personal use



The general decline in. the renewal capability of the

salmonid, resource has been caused tc a large extent by federal

development of the State's water xesources. This development

has severely impaired the reproductive and survive. l capacity of
the individual stocks involved. State, County, I'Iunicipal and

privately sponsored water use pro jects, including;iatershed

logging both on and o+f reservation lands, has had an adverse

influence as well. In a vioozous attempt to stem the decline,
az'tificial aids have been developed to stimulate producticn of
salmon and s Leelhead in most c+ the affected' waters. These

aids are now producing substantial retuxns for ' each dollar ex-

pended. Certain races of salmon and steelhead have been cultuxec

in such a. way as to make them mere tolerant to the environmental

changes created by civilization in the reproducing areas. Hope-

fully, .he benerits zrom new fish cultural procedures will be

sufficient not only to reverse t'he decline in abundance but to

forestall any need for negotiating wi+h the indian tribes for a

possible reduction in tI.e' " harvest on the resexva+ion. This is
important for the economic, cu"tural and religious rela. tionship

between the indian tzibcs and the fishezies resource is centered

primarily within the resexvation. lt is tnis relationship ti at
tbe people of tune United States obvious y wis'h to maintain. Zt

is aromatic, however, . thai, individual federal agencies concerned

with t'h e developmen+ of water resources have given little con-



sideration to this policy and other like agencies are at fault,
also, except to a lesser degree. Most of the time the Indians

only supporters have been the fisheries agencies, particularly
those' of the Sta.e, w'ho have endeavored to sustain the resource

for all concexned.

T2~e indifferent attitude in the past of fledexal agencies

towards the maintenance of the Indian fishery is exemplified

by the con. struction oz Grand Coulee Dam by the U. S. Bureau of
Reclamation. This dam not only destroyed the historic fis'hery

of the Colville and Spokane Indian. tribes but the Indians re-
siding in tha, t vast watershed of the Columbia lying in Canada.

as well. Little, if any consideration was oiven to the fishing

rights of the Colville and the Spokane Indians and apparently

no compensation wa. s ever given foz theiz loss of salmon and

steelhead. Unless new methods csn. be developed zor restoring t'he

anadromous fish runs above this dam, the economic, cultural and

relioious rela. ionship of sevezal thousand Ind"'ans zo the fisheries
resource has been destzoyed forever. It is this relationship

which is such a point of issue with ouz pzesent populace. Yet it
has been destroyed for over one-fourth of the Stare's Indian popu-

lation by a single act of the federal government

In managing the salmonid population, so vital to the

Indian tribes on tlteir reservations, the State must assess the



reproductive potential of each species separately and determine

the surplus of each that is available xor harvest. Obviously

the several species, acting together, fozm. a major part of the

ecology of each. spawning stream. but the tots. l ecological com-

'plex involves a suz'vivalx-lationship which varies between species
and between rivexs. ' I* should. be not .d again tha* the survival

capacity oz any one ox more specie ~ can be upset in specific
cases even to th. e point 'of extermination by over. -harvest oz by

advezse environmental factors created by utilization of the water

resource associated with tne migratory ox reproductive areas.
Naturally the tolerance to these artifici. al factors varies
be tw een sp ec ie s.

It is difficult to define the numerical importance of
steelhead in the total salmonid comple~. reproducing in each river
system. Exact statistics of the individual populations by species
usually are not obtainable by prac tical means. Catch statistics
and trends in the annual catches do serve, however, as an adecuate

management tool. Steelhead have airways repxesen I ed 8. minor com-

ponent of tne salmcnid populations of all streams in the State of
Washington. The size of this component varies, of couzse, between

streams, representing about 107' of the total original salmonid

population of the Columbia River watershed on. the basis of. rela. —

tive catches, and, probably as lo;.* as Z'= ~ zox scme of the other



0
streams in the State, Th cause or dcminance oz salmon in all

streams, or the dominance of' one spec'ids of salmon over another,

or over the steelhead trout, is not fully understood. lt is
suffice for the purpose of this memorandum to state that species

. dominance cloes exist and rrust 'oe recoonized in good, management

practices. Usually the pzoductivity of each species detexmines

the annual surplus 'tobe harvested of the component' parts oz this

renewable resource.

The consistent minozity position of the steelhead in

the salmonid complex combined sith a great interest in public

utilization, has necessitated the gradual elimination of' privi-

leged harvesting except for net fishing on reservations v&hich

is sacxosanct. The International Noxth Pacific Fisheries Treaty,

by its terms of reference and the moxal influence of this treaty

on other nations, has prevented the development and growtn of a

hig'hly efzective long-line fishery on steelhead and salmon. in tl-.e

txeaty area. Further action, stimulated by the Znternational

Pacific Salmon Fisheries Commission and the Pacific Marine

Fisheries Commission, resulted in e&~iinating net fishing in the

same azea. by thr iviationals oz Canada and ths United States.

Since the commexcial high seas troller, the only salmon geax

opera ing on the. M.-gh s as, catches few, if any steelhead, th s

species enjoys full protec .ion during this period of its lire.
Washington Stat also has eliminated commexc'al fishing and tl"..e

sale of steelhead:&ithin tezxitorial limi. s except on Indian



reservations and the lrwz»z Colum" ia River. In esse tee, the

steelnead is fully pxo'ecteci from privileged exploitation

and the entixe xesourc. now becomes availab. le each year at

the mouth of the parent stream. Tt is here they becoaie

. available for .the first time to utilization by indians fishing

on their reserve ioins a.d by t'lz» public at 1argie. The steel-

'head, in. con irast to ziany salazozi pope. i.atious, maintain an. attrac-

tive appearance and a satisfactory food qi. ality for some time

after entering their natal stream. The takizig of steellicad, by

necessity, is limited to personal use fisning wi'th lzook and line

with a bag limit of tv, o fis1 per dav and a limi ~ of 30 fish per

season. Thus the harvest of Washington's steelhead by non-lzdians.

has pxccressed from one involving p. ivilegcd e licitation to

strictly. a personal use. fishexv throughout rts transitcxy exis.ence.

A similax his. ory of utilization has been recorded for live re-

sources represented amozzg others by the resid nt trout, waterfowl,

deer, buffalo and the pa senger pigeon, e»:ccpt that the latter

passed juicily through the personal use and endangexed species

stages and wa. s exterminated.

Coincicent with a greatly izcreased standard of 'iving

and the growth of ot?cx available food resources the taking of

salmcn, steelhead, and other fish fo pcrsozzal use, has become

recognized more for its recreational value than as a source of

food. Because of t&nisi those fishing for steelhead axe mistakenly



referred to by lamyers and. juxists as a select or special pzivi-.

leged group called sportsmen. In fac+, those exercising this

right xepxese. .t tne public at laxge and an unprivileged fishery

Which, is open tc all citi-ens whether they be non-Indians ox

Indians. This xs the last s+age in, the utiliz'ation of any

animal resource before the+ resouxce is lo Red'up to be revered

by posterity.

The majority o the Indian resezva+ions in the State

of Was'hington, other thar those adjacent to the .Columbia River

and its tributaries, are located at the mov. th of xmportant

steelhead and salmon streams. In this case, t'he reservation

Indian has the first and exclusive richt to harvest a varying

percen+age of a previously unfished popula. tion of steelhead.

This is true regardless of the fac . that most Steelhesd popu-

lations are no~a enhanced. by State operated facilities. The

hazves* of steelhead by reservation Indians is substantial since

they have benefi. tted from the continued improvement of gill net

and set net web mi ich currently is many times moze efficient in

catching tzsh than was tl.eir aboriginal net. The development.

of' synthetic nets, about 1955, doubled the efficiency of com-

mercially opexated gi17 nets over linen nets in. use prior to

that date. The efzect on the salmoz xesource of the s~~ thetic

gill net is evident in the -non-Indian fiYirexy -in Northern Puget

Sound and Juan de puca Strait. Fem gill nets opezated in this



major salmon migration az a prior to lg55 since lin n. nets

caught insufficicrnt f» sh to justify tha operation. Ni th the

adven+ of tne sy»nthc«tic net, the cii II-nat ter nat only fcund it
profitable to fish in +!his a:ea bi t he I s rim catching s'ilch B.

Jarga share of +ha a13oi:able co'~.:'ercial catch that purse seine

fishing is becoming rien-coripetitive ccanoz!ically except fox

the more e»ficient'operators.

In spite of the effectiv'=ness of roodern fishwg aeax

unrestricted fishing on the zes. rvation has not as yet seriously

distux'bed the consexvation of this nori-dominant s+eelhead popu-

lations except iin isolatcci cases such as that poriulation sup-

ported by the Yakima River. ln this case, the reservation is

located above an ex+ensive commezc'al fis'hery by bo+h Indiars

and non-Indians and the migratozy envxronrent. o»f the fish, in-

volved has been ser 'ously ~ mpaired, raainly by fecieral pc!!er and

reclamation projects.

As previously noted, tho charac"tex and location of

the xeservations is a rimiting facto" on tl.e Inciian harvest o.

steelhead even though tha+ naxvest is relatively substantial.

It is suffice to sta '. that this exciusiv fishirig privilea

and its coa!mercial connotation as enjoyed by reservation Indians

has not, seriously cis+urbed the proper conservat' on o+ this

resource. Whether thzs situation continues to exist or not

depe. .ds on the ability of the x:ishezies a'gencies to compensate

oz tlie adverse effects of continued mat. .z resource dev'eloprent



by improveo zish protective facilities znciuding more advanced

and expanded artificial aids to reproduction.

The resezva rien Indians and —non-Indiaxs alike have

already benefitted from aztificia11» stimulated increases in

the steclhead population thouch the c:~pense of dms this has

been borne solely by non-In"' ans. lheze is a need. fox the State

to expand trese facilities .c provide a greater harvest to meet

increased demands in +he zuture. Since the status oz . the resez. -

vation Indian is *h r-sponsibzlity of" the zederal aov-xnment

and since fedezal agencies have committed the major depzedatio!a

of the steelhead's repzoductive enviroment it seems reasonable

that additional federal funds be nade available and 'specifically'

allotted to the appropriate State agency for steelhead producti'on

in compensation thereof. ' It seems pertinent, also, to suggest

if such monie- are made available, that Indian employees be

txained in the related operation .o possibly serve as a. catalyst
fox a better understaz dino and acceptance by Indians of the prob-

lems involved in, manaoing the s+eelhcad resource.

The second provision relating to fishing by indians as

incorporated in the Treaties made by Governor Stevens stipulates
"The right of taking fish at all usual and accustomed gxounds and

stations is f'urther secured to said IncU. ans in common mith all
cztzzens oz the Te zx wry ' MhzlF: +he State xnterpze Led twas

phraseology to mean the avoidance of discxi!~ination against the



-12-

Ind! an if' he nisi ed to leave t! e esexvation and "sh Uncer

Sta'te regular! Io! as applied tc non-Iud~ ans +he courts have not

seen fit to fully justi fy this *ntexpxet ation. Numerous court.

decisions v!hile avoiding a coh r«nt interpretation of thi s

provision of the Indian tr=a. ies, have tended to xecognize in,

rather vague vez'r.;iag the right of the Indian to fish, in his

usual and acousto. ed gxou!ds as being superior to some undefined.

degree to' any fishi! ", right granted 'by tne State to non-Indians.

At, the same time the rigi t ox the S+-te to exercise police

po..&er fox conservation purposes has been u!!iv ." ally upheld

provided the State can jus+ify +he ne«. d to the court. A more

recent federal couzt decision raised the cuantum philosophy to

govern off-zeservation fishing a - x 'lated to sp nial privileged

commercial fishing by non-Indians bui the judge lezt' his deci. sion

in a . vacuum of interpretation by not further definino the phil'o-

sophy

The above has resulted in such a confused interpze .ation

of the referenc. d provision tnat the long-range management of the.

resouxce by the State for both tl e benezit of Indian and nor!-

Indian, alike, becomes difficult. First, there is no practical

definition. of the Indian':= off-resezvatio;! fishing right; second,

there is no agreement as to th= location o . usual and accustomed.

fishir g grounds which are known *o the nu!!!exous and widely dis-

persed& third, -' t is impractical for the court or th«; fe«'eral



government to adequately judge, the need foz ccnsexvation inherent

in each of the many required fis'hing regulations promulgated by

the State in respect to all fishing„. fourth, tiiere is no dezini-

tion. as to what this off-reservation fisbdng right primarily

relates to - 'be it economic, cultural, or religious, ox all

three and finally there has been no de'cisive recognition of the

effect of modern fis1idng gear used by the Indians in xelation. to

the physibal characteristics of their ozf-resezvation fishing

areas wherever- they might be claimed.

It appears that the modern interest of most Indians in

off-reservation fishing is solely economic since his cultural

and xelioious ties can be maintained on the reservation except where

the federal government has destroyed tnat poss-bili ty by its own

actions. An examination cf cour. szcuments fails to reveal that

the proponents foi granting special or prior zights to off»

Xesez'vation fishing by Indians had considered or realized tne

consequences of their action. The desire of the individual

Indian for monetary affluence is no different than. for that of

any othez race. Such a desire is insatiable and can only be

controlled by law leadinc to social justice for Indians and.

non-Indians ali1ce. The granting oz special privileges to the

Indian for commexcially exploiting the fishery resource with

modern fishing gear on all accustomed fishing ground can only

x'esult in pit ting one Indian against anotl. er, one Indian tribe



against anothex, and finally the continual acitation foz a

gzea-"sr quantum in relation to that harvested by the z on-Indian

can reach a point where the question ar» ses if any of the resource

belongs to .he people o t:he Sovereian State, the United States

or other nations operating under international law.

Lack o a d=zinite decision on orr-reservation 1'ndian

fishing rights, which may not be available in the foreseeable

future, can lead, only to difficu' t relations betweer the Indian

and. the Sovereign State in carrying out its responsibility of
conserving the fishery resouxce. Yet failure on the part ox

the state to control off-reservation Indian fishing would

result in the resource being in the same dangexous condition

that would result zrom an ilJ.ogical or il founded court decision

rendered in the interest of justice to tl-.e Indian.

In every case whexe the non-InzIian has a special privi-
lege to harvest salmonids for commercial purposes it appears logical
on a superficial examination that the Indian tribes should have

an equal opportunity to carzv out commezcial .fishing in aJ 1 their
usual and accustomec. grounds as well as on the reservation. This

logic was applied in a recent court decision wherein the judge

developed the quantum philosophy adding that the Indian share

should be taken, by means reasible to them. Obviously the judge



dick riot extend his einalys~ s of. the fac s beyond 'the specific

case involved, name y, the lower Columbia River. However
&

an

applica. tion of this dec i sion to all of the off-reservation

fishing areas throughout the Columbia River watershed would create

an unmanageable situation from the standpoint of' mainta. 'ning

the resouxce. Tha'; the same chaotic situation iiould occur on

all watersheds elsewhere in the State cannot be denied since

the Indians in these areas historically installed fishing ob-

strhctions made out of available material in small spawning

streans whenever and wherever conveni, ent.

In considexing all of the requirements for the success-

ful protection of t'he whole salmonid resource foz use by Indians

and non-Indians alike, it is difficult to conceive of a. usable

legal interpretation of' the Indian treaties different than the

one zollovied by the State in past years.

The interjection. of 'benevol nce as a policy toward the

haz'vest o salmonids by the Indian c f the resexvation is worthy

of consideration, particulazly in view of judicial attitudes

and the cuxrent attitude of local, state arid federal government

How this policy can be exercised:iithout the obstruct'ng qualifi-

cation of legal definitior. is the rea3. point at issue, since i t

can hardly work under the restrict-'on o" such a definition. The

abundance of individual populations of' salmonids by species vaxv

fxom year to year and are often affected unequally by artificial



and natural changes in reproduction. Thc Yakima Ri. vex chinook

and steelhead populatich . "re in, d~ ger of' extinction unless a.

plan can be v&oxked out t&itl the Yakima Indians and the rederal

government to develop a program o restoration involving action

by both Indians and the State. The State's pink salmon runs

have been so reduced in abundance the last 'three cycle years

because of a xeouced survival capability'that closures to all
fishing, including 'that by hook and line for personal use, were

promulcated to obtain a maximum possible escapement. Only the

reservation fishing remained uncontrolled.

In contras+, relatively 1'".rge numbers of coho and

chinook salmon have returned. to some of the hatchery streams in

recent years& creating a surplus escapement over ha+chery xe-

quireraents. A policy of benevolence has been fcllowed in certain

cases bv the State in es+ablishing .pecial permission by Indians

to harves i the surplus. Thus we have three existing situations:

(1) the occurxence of surplus escapements; (2) a population of a.

size insufficient for escapement, 'and (3) othex populations xeachinc

a point of e»:termination. While steel1 ead populations oenerally

are responding to the rearing and. planting of emigrating smolts,

the lack of dominance of this species continues to exist, nul-

lifying the possibili. ty of a commercial exploitation or an off-

reservation harvest usina gear more effective than hook and line

excepting, or course, the lower Columbia River under present cir'-



cumstances. Unless the artificial factors which continue to

reduce ' the 'suxviva1 capaoilities of the salmcnids reproduced

above Nc&1ary D~~ on the Columbia, Liver are controlled, and soon,

commercial harvesting of the "e fish oy any one may eventually

have to be eliminated

In summarizing the abov, it mould appeax that with

justifiable federal aid, the State can manage ths salmonid

resouxce to benefit the reservation Indian and the non-Indian

alike. If exceptions appear through. no zault of the State, such

as the present complex situation on tn- Yalcima River, the State

and federal government and —tne Indian tri. bes concerned should

agree to a mutually satisfactory progxasc for solving the pxoblem,

ir which case reduced Indian fishing mould be required as an

interim mea. sure. In the development of an increased productio~

and subsequent harvest by reservation Indians, it is .suggested

that a closer liaison xegarding fish management practices be

maintained mith the reservation Indi ans to the point of niring

Indian employees, mhere practical, to further the understanding

oz the Indian of the m thods being used by the State "'n, protecting

and extending his resource and the benefits beina derived there-

from,

It is inconceivable that the State, or any category

of goveznm nt can successfully manage the entire s,lmonid



re ouxce involving several species an! thousands of genetically

separated populations i» off-xese va'. ion fishing rights axe

dezined as separate in any v!ay frota those applicable to the

citizens as a ~~hole, other than the xi.ght of access. Concern for
the maintenance oz the reservation fish ry is a necessary part of
thrs deters. natxon

There appears to be a place "or b. nevolence in the ex-

ercising of police po".er by the State to the extent of granting

special harvest privileges fox off-xeservati. on fishing by Indi. an=-

whenever and wherever possible. How:ever, the aran'ting of such.

px'ivileges by the State can 'hardly be legally defined for such

a. definition xvould, by its very nature, be too restxi"tive in
a lecal sense for practi. cal applicati. on. Such a. policy niight

~veil bc declaxed nith its applicatior subject to the disczetioz. ary

powers of the appropriate State aoencies.

Loyd A. Royal
Fishdxies Research Coordinator
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