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Attorneys for Plaintiff=Thtervenors .= ... . ..3 , =
UNITED STATES DISTRICT CO&RT

WESTERN DISTRICT OF WASHINGTON ',

UNITED STATES OF AMERICA, ) CTIVIL NO. ~9213
et al, )
) MEMORANDUM IN SUPPORT OF . .
) MOTION TO RECONSIDER = =~ . 7.0
: ) PLAINTIFFS' MOTION TO .. ...
vS. . . : ) COMPEL ANSWERS TO '
)
)
)
)
)

Plaintiffs,

INTERROGATORIES AND FOR

STATE OF WASHINGTON, et al, - ATTORNEYS FEES

Defendants .~

On August 18;and 25,‘1972,;plaintiffé in thig case:
propounded interrogatories to the defendant Department of Game.™
Answers or objections to the interrogatories were due no later—
than September 18 and 25, 1972, respectively. Rule 33. of the ..

Federal Rules of Civil Procedure provides in part:s
Each interrogatory- : shall be. ... .. o ae .-
answered separately and fully in % -
writing under oath, unless it is . -
objected to, in which event. _. - : RV
reason for objections shall: be S o N
stated_in lieu of. an answer. . . - :

The party upon whom the inter- . . . S
rogatories have been served_shall - -
serve. & copy of the EnsBwers; <-—ric:s : C

Memorandum - 1. . ‘ L
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and objections, if any, within ‘
30 days after the service of . ... .
the interrogatories. . . -
During the time allowad for .answering or objecting
the Department of Game neither soughtﬁpg was granted formally-or
informalyran éxtension of time within which to answer. The
Department of Game made no response and .to date-éover*four'months

later, it has nelther answered nor objected to any of the -

interrogatories. See.Aff1dav1t -of Stuart F Pierson dated -

November 30, 1972. ' : “:"‘~ R P
On November 30, 1972, plaintlffs flled a motlon to

compe 1l answers to the interrogatories and for expenses and Fes.

attorneys fees pursuant to.Rule 37, ‘On Decémbertg, 1972, the.

~matter came on for hearing. The Depirtment of Game filed

nothing in opposition to the motion nor was any explanation

offered for the failure to answer, objecf or to seek additional .
time to do so. 7 |

The cburt, without findingvﬁﬁat,the.Departmeﬁt:of'
Game had substanfiial juetificationibi'its'failure to act
nevertheless ruled from the bench that the Department of Game .
would have until March 8, 1973-—an additional ninety days from
the. date the motion was theard “to file its ohjections to e
interrogatories. SR —

II. Plaintiffs Suggest That = : L
ThetCohrt®suQidér wiascErnoneouss

Although the court might have ®he discretion to allow'
additional time for the answering of interrogatories, it may not .
under the Federal Rules of Civil ErOcedureﬁellow additional time

for objections after the infitial time for answering or objecting

Memorandum - 2
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has expired. With the passage of_time‘camét a waiver oﬁfﬁny,.;,
objections.

The Rule is clear: The defendant must file.z» . . . ...
objection® in lieu of their answer®:: in‘theAQyth"fheﬁiﬁéél

the interrcogatories in gquestion are such -that they should not be .

required to answer. This the defendant failed to do. The

defendant's failure to make such objections within the)éllottegﬁﬁ

time is a waiver of his right to make latgr‘objeCtiQn after a-=
motion to compal has been filed. Objectlons served. after . =~
period o :
expiration of the thirty days/are ineffective unless an extension
of time has been obtained, 4A Moore's Fede:alkPrgc;gce P@rggragh

3327, page. 148.7~B8hlin.vs Brass Rail Inc., 20 20 FRD 224 (S.D. N.Y..

1957). 'In revising the Rules in 1970 the.intention was to.put: -

more teeth in the rules fo¥ Discovery and the sanctions for

e S

failure to providé a-responae to discovery requests. The notes
of the Advisory Committee in 1970 to aménded Rule 37 state:

A provision is added to make cleaar e
that a. party may not properlty T
remain. completely 311 nt even when . - o

he regards .. . . a.g8&t of inter“éf S .
rrogatories . |, ; as 1mproper orﬁébjectlonable. CXIE-
he desires'. .. not to regfond," = - -
he must apply for. ahprogectxve RTI .
order. see’'dA Moore's. Federal._“._';;i,m;
ggagglce Paragraph 3? 01[8] Eaggi_na SRS

[

In drder to avoid a waiver Qi;ﬁbjgcgionsg"ﬁgﬁgﬁdants}1;

would be under a duty to shqwhgidugable pegleg;yfbr;%Egiﬁailﬂre;,

to file;ébjections.within the aliotted:time.and_they'have failed .

to do.so. McKeon v. Highway Truck Drlvers, 28 FRD 592 (D Del

- ———

1%61).

In this case we_ have a clear example of the defendant -

Memorandum - 3
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‘Plaintiffs object not only to the excessive amount of. time .

v it
1
|

Department of Game's failure or neglect to f£ile the mandateé&éf
Rule 33, The guestion of the defendant’'s justification er not
answering any particular interrogatory is not present orméﬁ5
issue at this time. Here the matteris aimplé. Plaintiffsrhave
been required to file a motion to.compel answers and to impose..
sanctiong due to the defendant's failure to,do,anythiﬁg to take .~
any of the _alternatives under the rules. Uﬁder the circuméténces

only an order to answer, withsappropriate sanctions,is warranted.

afforded to the Department in which £6 present its objectio££.=
- ' =
{The time would be excessive even if the order regquired. answer8:.:!

More importantly, plaintlffs urge that the order necessarlly
required

must havelanswers:and not merely objectlonsa Nothing less
would comport with the rules,

" ITIYI. Plaintiffs Are Entitled
To Expenses and Attorneys Fees
Although the sanctions for failure to answer inter- _-.
rogatories or for impmoper objections in Rule 37(a) (4) reguire _
grantlng of the motlon of the party seek;ng_glscovery, plaintlffs
are here entitled to ‘expenses and fees reéardless of the court's
ruling on the motion. Rule,37f&)aﬁ amended,lmposes t+tough sanctlons
on parties falling to make any response. In addition to or . ...
other - .
in place of a wide range of/sanctions in- the rule, it is prov1ded
that:  —- = e ' : o
The court shall require the party .
failing to act or the attorney
advising him or both to pay the
reasonable expenses, including
attorneys fees, caused by the
failure. . . [Emphasis added]

The rule is mandatory on the court unless there is a specific

Memorandum - 4
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finding that the failure was substantially justified or other

factors would make the award unjust. And the failure to respond

may not be excused on"the ground: £hat the discovery sought
is objectionable. |

The rationale for providing immediate and severe
sanctions for a total- failure to respond to discovery in Rule
37(d) is explained by Professor Moore:

If it were .unfledessary to seek a
court order requiring a response,
followéd by a responsé setting
up objections, followed by a
gecond motion to resolve the
objections and.arder discovery,
the poasibility-for delay  and
abuse would be apparent. Rule
37{d) makes it explicit that a
party properly served has an
absolute duty to respond,. . .
or sBerve answers or objections
to interrogatories served upon
him. . . Rule 37(4) deals, then,
with failure to make the initial
response reguired by the rnles,
while subdivision (&) and (b)
provide a method of resolving
differences between the parties
and enforcing the court's deter—
mination. . . In this connection, |
it is to be noted that while (b)
and (d) provide that the court may
raquire. the party failing to comply
with the pertinent rule to pay the
expenses, including attorneys fees,
~and *caused by the failure", (a) (4)
provides only for expenses incurred
in pursuing or-resisting.the:motion.
In short, if the party from whom
discovery is sought complies with
the rule in guestion by making the
initial response, he has t8: right
to refuse discovery until compelled
by court order, subject to the expense
of determinang the justification of
his refusal, but if he does not comply
with the rule, he is subiject to the
sanctions set forth in Rule 37(4),

Memorandum -~ 5
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Here, there is no conceivabie-bésis f§;’£ a finding 7
of substantial justification for failing to.reépond. There,WES'
no formal opposition to the ﬁotion‘to compel hﬁswers; there was
no explanation of the failure to answer or object. _The only .
possible explanation is that officials of the Department of Game
or its counsel was negligent in failing to follow Rule 33, #n which
case, expenses and fees aré clearly justified, and perhaps' .. -
should be assessed against the attorneya'ieprésenting the defen-
dants.

CONCLUSION =~ .

B e T T T,

This court should reconsider its disposition of .plain-

tiffs' motion to compel answers to interrogatories.

It should -

provide reasonable time, not exckefiing 30 days in which the

interrogatories must be answered.

And expenses and costs caused..

by the failure of the Department of Game to. respond should be .
awarded to plaintiffs. Such.awarﬂ should be assessed against
the Department, its officers, or its attorney, or each of them
as the court sees fit; in an amouht'demonstrated to reflect -

reasonable expenses and feés.

Respecpﬁplly_?ubmitted,

Johp? H. Seﬂnhauserlg,

Memorandum = - " 6 B T T S S
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