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-SUIATTLE INDIAN TRIBE$ SKOKOMISH

STATF OF WﬁSHINGTON,
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APPEARANCES

On behalf of the Plaintiff UNITED STATES OF AMERICA and
Theiarl? Dutasvenues PUYALLUP TRIBE and
' : Nisqually Tribe:

' Mr. Stuart F. Pierson,
Special Assistant to U.S. Attorney,

c/o Verner, Liipfert, Bernhard & McPherson,-

Attorneys at law,,
1660 L Street N.W.
Washington, . D. C.. 20036

M. George D. Dysart, .
Assistant Regional Sol;cxtor,
U.S. Departmént of Interlor,
P.O. Box 3621, ’

- Portland, Oregon 97208

on behalf of Plalntlff-lntervenors QUILEUTE TRIRE, MBKAH TRIBE and
LUMMI TRIBE- ’ : B

Mr. Alv1n J. Zlontz,-

Ziontz, Pirtle, Morisset & Ernstoff,
3101 seattle First National Bank Bldg.
Seattle, Washlngton 98104

- On behalf of Plalntlffwlntervenor UPPER SKAGIW RIVER TRIBE:

Mr, William A. Stiles, gr. . .
133 state .Street, - - :
Sedro Wboley, Washlngton 98284

on behalf of Plalntlff—lntervenor QUINAULT TRIEBE:.

Mr. Mlchael Taylor - . '
¢/o Quinanlt Tribal Office,
Taholah, Washmngton 98587

rOn behalf of Plalntlff—xntervenor EOH TRIBE: = =

Mr. Lester Strltmatter,
. ‘Stritmatter & Stritmatter
' 407 - 8th Street, . _
Hoguiam, Washington 98550

On behalf® $f Plaintiff-Intekverior YAKIMA TRIBE:

Mr. James B. Hovis,
Hovis, Co¢krill & Roy,
P.O. Box 437,

~ __.yakima, Washington 98901
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Cn behalf of the Plalntlff—xntervenors MUCKLESHOCE TRIBE SQUAXIN ISLARD

TRIBE, SKOHOMISH TRIBE,
STILLAGUAMISH TRIBE, and
SAUK~-SUIATTLE TRIBE:

Mr. John Sennhausex,
Legal Sexrvices Center,
5308 Ballard Ave. N.W.
Seattle, Washington 98107,

Mr. David Getches,

Native American Rzghts Fund,
1506 Broadway,
Boulder, Colorado 803027

On behalf of the Defendant WASHINGTON DEPARTMENT OF GAME:

Mr., Joseph L. Coniff, Jr. ’
Assistant Attorney General :
Department of Game, ’
600 Norih Capitol Way,
Olympia, Washington 98504

on behalf of the Defendant WRSHINGTON'DEPERTMEN? OF FISHERIES:

" Mr, Earl R. McGimpsey,

- Assistant Attorney General,
Department of Fisheries,
Temple of Justlce,

o Olympla, Washlngton 98504

On behalf of the Defendant WASHINGION REEF NET OWNERS ASSOCIATION:

Mr. David E. Rhea,

Aamundson, Rhea & Atwood,

220 Bellingham National Bank Bldg.
Bellingham, Washington 98225
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, selected for that purpose. Are you ready, Mr. Pierson?

-Interlor,_\eglnnal Sollc1tor 5 Offlce, Mr. James Hovis,

"of the plalntlff's trlbes, Mr, Alvrn 31ontz, who

THE COURTQ Good morming, gentlémen.. Cause
Number 9213, Unlted States V. Washlngton and others.
Ready for the. Pla1nt1ff° _ -

MR. PIERSON: Ready, yeur Honor.

THE COURT: Ready for the defendant?

MR. CONIFF: Tﬁe éefendant?is ready, yoﬁr :
ﬁoﬁor. | ‘ o

'tTHE COURT: The first order of business,e-

of course, are the openingrstétemehts.of ebunsel. gn'
equal amount of. timé has been eliotted fdr the"wr |
plaiﬂiffs and the defehdants for the-pdrpose; The

speakers wrll be those who- the counsel themselves have

: MR.‘PIERSON:'.Yes, your Honor, we are.
THE COURT: - Procéedl pleese; _
| MR. PIERSON. I would like before glVlng ny -
'openlng statement to 1ntroduce counsel on the plalntlff s
side. We have d1v1ded up our‘tlme not exactly equally, |
but closely. |
Next 0 me is Mr George Bysart, who is of

counsel for the Unlted States Department of the

who represents the Yakima Inalan Natlon, Mr. Dave

Getches and,Mr1 John Sennhauser, who renresent flver
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-Taylor, who represents ‘the Quinaulf Tribe, Mr. Lester

';thls sult for two-b351c purposes, flrst, to reafflrm the

'princzples which protectnthe exercise of the Indians'

N B -1 O Wi

‘1 . . The second purpose was to examine and establish =
- E - Ed . , ’ .

_specific-standards which will guide the parties, the
'to regulate flshlng by trlbes who claim treaty rlghts to
‘the first one is the time of treaties, and we will go into th

modern times. We have an exhaustible aﬁadamousffishery

represents three of the plaintiffs’ tribee,"Mr.'Michael

Stritmatter, who represents the Hoh Tribe, and Mr.
William A. Stiles, who represenfs the Upper Skagit River

Tribe, who is not-in the courtroom at this time.

May it please the Court, the United SteteS'file&"

treaty rights to fish;ageinst'improper state regulatiomns.

Indlan trlbes and the state and the Unlted States as Well

in c1rcumstances where the state asserts a need or a power e

flsh out51de ‘the.. Feservation boundarles.’

There really are two temporal frames of reference

to examine.the promises made and the meaning of the terms.

The second temporal frame of reference 1is

source, I think all the parties are interested in con-
serving it. It is a question oflow it will be conserved,
who will take from the resources and how they will take it,

Our legal framé of reference comes from.a line-

at

of many decisions, somewhat circuitous. The Supreme
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Court'has'decisiéns dating from 1905,in“thé,cése‘of’
United States v. Winaﬁs.r We_afe told in that éaseifhat
the'Indian treaty rights to fish is in the nafure-bf'a-i
reservat1on " that is, it is a reserved right

Later in the Puyallup case in 1968, we are

v

¥ fd1d'that the state by'an appropr1ate-exerc1se of'poliCe
power regulated the Indlans in the exercise of their’

treaty rlghts to flsh outside thelr reservatlon boundarles.

There are three standards in that dec151on the state

‘regulatiodn - must not dlscrlmlnate agalnst the Indlans it

must’ meet approprlate standards, and it must be shown

_to berreasonablerand ngcessaryVfox”conservatlon resource.

(Coﬁtinued on next page)
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' Although there is some conflict among the_partiee'

abeut:this, in this case it is the view of the_f1
United Stateshthat'the'burden;te'show that the

regulations are reasonable and necessary is on the

- State. The Unlted States thrusts that burden uponr

the State by ehow1ng that the trlbes in thls_case

are treaty tribes. We will also show that they

intend to fish and have been attempting to fish
at usual and accustomea places outSLde reservatlon
i

boundarles.' Lastly, -the 1mportant frame of con-

centratlon for the Unltea States 1n thls case is

. how hawve the State agen01es regulated the exerczse

of the pr1v11ege of non-Indians to fish: outSLde the
reservatlon boundaries. In our view that pr1v11ege
must be regulated and controllee as to prev1de the"
Indian tribesrand theirpmemhere:a ﬁairrshare of the
resource. | - i o

Some commeats,_I.think,,are;in”oraerrhere7to-
respond to the pretrial hriefS'ef detenaants;'First}é
it is the view of the Unlted States that because the
trlbes treaty rlghts to flSh are dlstlnct, are
based on federal law, and are in the nature of a.
reservation for the future and present needs of the i

Indlan tribes, the Statejmag exerc;se:;ts police
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.bcweré to reguiaté-the exercise of thc tr1bes’ fights
-'only when it can shaw that their exercise of ‘that j
right'willrthreaten preservation of . the fish runs.

In our View thls may not be done until taking the

tribes' statement of their own needs. The State has

_1imited a11 non Indian fishermen within its juris-

iction-to at 1east a share equal from the resource

"to that of the Indlans., As the Yakima Indian Nation
'kindicates in its trial brief, there lurks in the
back of every case involving a conflict between |

‘State power and Indian treaty fishing rights, the

non-Indian assuﬁption that Indian tribes and their
members cannot be trusted to regulate the,fishing

and management by their own members. With regard

to the fishery resource, I believe our proof will

show over one hundred fifty years of the preserva-

tion instinct and practice by these treaty tribes.

This instinct: in practice has not taken the form

of formal aﬂministrativerprd&edures orrwritten |
documents.' More often it has been the result of
custom and usage resulting from a deeply felt dutyﬁr
by each of the tribes andg its membersrto pregerve
the resource for future generatisns. ) 7

- In our view, this regulatory aspect, this
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- respect for the resource has been at: least as:
effective in preservrng it as the State s regula~

“tion of non-Indlan fishery. Moreover, thls preser—

vative instinct has'not'been confined just'to'

 not taklng too many frsh but in recent tlmes has.

gone to the extent of enhanc1ng the flshery resource

1tself and enhancing the’ envzronment-of the f£ish

who swim in the rivers. The Department of Fisheries

indicates that this case is brought to quantify'the_

Indian rights. I think in some'sense of that term -

that is accurate to the extent. it indicates that

this Court should fix some.immutable'perceﬁtage
which each tribe or all tribes may take. We contend

that that would not be commensurate with the Indian

'rribes';?reserved'right to take according ﬁo-their
'rvarying and different needs. ,Also,'the fisheriesi
-~ defendant implies that- - the commerc1a1 flshlng

_1ndustry which has come into belng since the treaty

somehow quallfles the Indlans r;ghts beceueerthey -

could not have anticipateq;tﬁerfit7Wbu1dfeXist.'

.I.think the ‘law is clear thatfno:subSeqﬁentieyents

R e v e

after the treaty‘dan-queiifyrthe riéﬁﬁ.'.in attempt¥

ing to erplain the United étates' and. the plaln—

Eiffsg’ theory that the Indlans have a reserved rlght
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it indicates that conservation of the resource is

important in fishery managément but not in water

only that portion of the resburce'which may be taken

'7¢onsistent with the preservationfofrﬁhe runs. That -

to fish, we have had reference to the Winter's
case, and Arizona versus California in the Supremé'
Court. The Department of Fisheries attempts to

explain away that case by four distinctions. First

management. in our view tﬁét,is no distinctidn.at
all, because the plaintiffs argrspéaking in this

case only of the harvestable resource. That is

distinction therefore'doés‘ﬁot]hold.~

(Continued on next page.)
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and determinea by simply asking the,tribeVWhat it intends

. to take from the resource and whéther that's

 copsider regulations of the Indien'fieheries.

’*: because of that*the Wlnters doctrine is important -

' make arable land.

The Fisheries defendant indicates that the
preeent and future needsrpasses the definiterobﬁective‘
standard when confined to water rights, but nct'when_
applied to the present neede‘in the Indian treaty
fishing. | o

,wé say that's not trne, first because the

present needs of the tribes can easily be assessed

commensurate with-ﬁhe tribe's needs .

In the plalntlrfs' view, nobody except the
trlbes can ke competent, in the flrst lnstance, to
determine what their needs are. |

| Second, the questlon of future needs lS no -
problem 1n this case because, as the State Supreme |

Court has said, each of the state agenCLes must.annnaliy
As a thlrd distinction, the Department of

Flsherles lndlcates that the government had the prlmary

1ntentlon tormke farmers out of the Indians and that

because the water in the Wlnters doctrine was used to

The Department of Flsherles lndlcates that

there is no analOgous prlmary lntentlon to make commercia

1Y
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 uses.

'fisherman out of the Indians involved in this case..

That avoids the question.

The treaty says that the Indians were given

_and reserved a right to take. It was not confined

to commercial uses. It wasn't confined to subsistence

The proof in this case. w111 indicate that

all of the tribes had trade and barter activities going

on at the time of their treaties.

To suggest that the commercial aspect of

fishing which had developed since the treaties somehow'

' 'qua1ifies the Tight is again jumping back and sayint

that some subsequent event can take away from the

- Indigns the solemn right graﬁted by the treaty.

In our view, of course, they cannot do that.

‘Lastly, the waterfappropriétion'right is

restricted to waters on or bordering reservations for

exclusive nuse of the tribes.-flt notes ian this case ;

the rights at issue are thdsé to be exercixed outside

reservation boundaries.

In response to- that, the United States says
the Winans case tells us that the right to take wasn't -
confined to on or off reservétion;"WinaQS'telis ﬁé'that'
this right was in the nature of a resérvation,rand in '

that sense this case is éoncerneg with the'resérvation,

12
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a reservatioﬁ which wasn't confined to a'fixed-land

mass, but rather to a fluctuatlng and now exhaustlble

Vresource which flows to the entlre regulatory juris-—

dlctlon of the state.
That the reservation was a fiuctunating
and moving resource doesn't make it any less a

reservation. It is true that in the treaty the

-exercise of the right was made to be in common with

all the cititens of the territory. In the context
of the treaty that meant non-Indlans. _ _

In our v1ew, the State's power to regulate
non—Indians and Indians to preserve the resource flows
from that in common with language. It doesﬂnot'and
cannot qualify the right to take. 7 |

| Finally;=tﬁe Department‘of Fisheries
indicates that this case nmust prdviae some definite-
standard by whlch the partles ~= that. lS, the state,'

the Unltea States and the Indlan trlbes ~— may know

o what is-a. 1eg1t1mate regulatlon and what is not,

The Unlted States agrees with that, It.“

B would not have brought thls case Were,lt not for our

lntentlon to do pr901sely that.

7‘ ' However,awe do not_thlnk the answer and the

definite answer in this case, either in terms of what

the treaties gave and reserved or what the state is .-

13
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allowed to do, must be in terms of some 1mmutable

percentage. It should be commensurate w1th_the

fluctnating resource, with the fluctuating needs of

the Indian tribes, and with the state's power to

"regulate non-Indians.

. Next, passing to thercontentions-of the
Game defendants, they 1nd1cate at the beglnnlng of

thelr brief that the plalntlffs can't agree as to what

the law means. I would be the first to admlt that the

plalntlffs dlsagree as to some 901nts
The plaintiffs are in.constant and firm

agreement, supported by an uncharacteristically

- unamblguous ‘line of slxty years of Supreme Court cases,

that the Indlans hold a spec1al dlstlnct treay'rlght
to fish outside reservation boundaries.

The department of Game and the Came

Commission and Carl Crouse deny that that special rlght

ex1sts, or that they need to respect it.
S Plalntlffs are at one in saylng that that
practlce is a v101atlon of the trlbes' rlghts
o Secondly, we contend that the stanéards

lald down ln Puyallup I have been con51stently,r '

o continually ‘and dbduxately' v1olated by the Game

defendants in the face of not only United States

Supreme Court decisions, but in the face of'specific

14"
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directives from the Washingtén State Supreme Court.

The Game defendants, we believe, in this -

case will attempt to hide behind state regulatioh-'

and state statutes which define a Steelhead as a game
fish,

This is no defense. This case was brought

. against the State of Washington, which includes all_ﬁhe'r

executive agencies-and the State Legislature. As we
understand it, the State Leglslature has determlned as

to Steelhead to rely upon the-representatlon in thls,

case, of the Game Department.

It is no defense, however, to:saf that the
state law requires the Game defendants to do something

or to respect Steelhead as a game fish, because those

- -statutes, just as the regulaéiqns of.thé-Game

deféndants have been challenged as violative of the
tribes' rights. . -
: In our v1ew, the proof w1ll show that those:

state statutes and the game regulatlons have not. met

‘;the standards.lald down by the courts.

“The Game defendants go on someﬁhat 1n the
altexnatlve that the eVLdence will show there are valld
reasons for alstlnctlon between Steelhead and salmon.

What they are really saying there is as to

regulatingLSteelhead.they,ought not to respect the'

15
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reasons for dlstlngulshlng between Steelhead and salmon-

will be shown to be either inaccUrate,'misleading; or,

_ certain extent, the Fisheries.defendéntedefined that-

-they mean to say that the state's determination, its

"Indians' rights.

be reserved for suort flshermen.

. what isa wise use of a resource,

‘conservatlon as belng conflned to the questlon of what

Indians"special,right while the Department of Fisgheries
Cén go its own way as to salmon. ' _ - - - ‘

In our view, all of the facts cmted in the

brief of the Game &efendants as to the so-called valid |

by no means, relative to what?s'necessary for .
conservation.

Further, the Game defendants and, to a
essential word, Pconservation” as "wise use.® By this -

value judgments as to what's a wise use of the resource
as beyond what's preservative of the resource ought to

be utilized and be within state power to qualify the

In other words, as to the Game defendants,:

it's been determlned that 1t s wise that all Steelhead

The treaty does not 1nclude any such

connotatlon of the state s ablllty or power to determine

. We belleve the eVLdence w1ll show and a long

llne of court decisions will support our deflnltlon of

16




10
i1
12
13

14

15

16

17
18

19 .
20 |
21
2
23
24

25

-within the state polltlcal power to.make, but are not
'rlght to flsh.
~ Court should rule agalnst and say that Steelhead,a;e_

- reservation boundaries, theY'nght,to berallswed to

the Game defendants to continue to reséfve,that'fish,“.

‘7 thlS case is how the Unlted States traded away

lthe Indlan trlbes gave to the United States and the

will continue to maintain and preserve the resource.

Any'value judgments above and beyond those are fully;

w1th1n the state power to regulate. +the Indlans' treaty
: Lastly, Game defendants suggest that if this

sﬁbject:to the Indians’Vspeéial_treatf‘rights off

substitute salmon for Steelhsaﬁ and sgain reserve
Steelhead for sport'fishermes.

- "This is but another suggestion and reqﬁest
an&'plea'tb the.Court to allow the Gams'Départmeﬁt and .
just for sportsmen. - | _

There isrnotﬁing in the tréaty ot anyiof,thé'
court dec151ons to substantlate any such absurd -

suggestlon.-

Flnally, ﬁhe lmportant thlng to convey on

scverelgn power. Hlstorlcai documents and ev1dence in
thls case w1ll show there was ‘no treaty glVlng away

soverelgn power. All the Unlted States gave away was

the.promlse to honor. the terms of the treaty. In return,"

R

17
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- trading away power. It was a question of the United
_States taking land and giving solemn promises. of a

’ superior sovereign. '

"othe terms of the treaty, in the modern context of an
means that the state is going to hang its hat on the
_words “in,oommon with" and.attempt to regulate the

Indians' treaty right to fish.

, that it has exercised that power in a means and in a

-State has met that test. We believe the proof will show

- Getches representing the Muckleshoot Squaxin,

citizens vast tracts of land and reserved to themselves
tracts of lend and a right to take fish.

There is no question of the United States

In’view of'the United States, the meaning of

exhaustible.and moving resource and altered environment,

and expanding non-Indian fishing pressure’ on the resource-'

It must be prepared to come forward to show :-

context commensurate with the Indians' reserve right
to take fish from the resource. ' '

What this case is all about is whether the

clearliy that it has not. 7
THE COURT:  Mr. Getches.
MB. GETCHES: May it please the Court, David

Suak-Suiattle, Skokomish and StillaguamiSh tribes.

Not far from where this courthouse nomfstands,

18
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approximately one hundred twenty vears ago, the first
of several treaties negotiated by the United States of

America with Indian tribes was signed. It was language

‘within that treaty concerning fishing rights that this

‘trial is all’ about

The meanlng of that treaty language has never

been definltlvely made clear. At first this was

.unnecessary.

At the treaty proceedlngs, the partles spoke'

in three dlfferent languages. The two SLdes dld not

'speak the same language. That has been agreed to by the

partles to this case.
After that tlme, the Indians were able to -
fish as they had before. There was no pressure on the

ITesource.

'(Continued on the next page.)
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'.real preséure came. It was not until that time that- the-

'_fstate began asklﬁg Indlans to cut back on their fishing

"and 1ater forc1ng the Indlans to cut back on thelr flshlng.-
A hodge podge of cases followed that :Those cases. all in sol

“measure or another Bcognlzed a dlStlnCt right in the Indlans

,flshlng rlghts.}

thoséﬁwords: Hopefully, this case w111'prov1de'that

It was not until'nearly a half centure 1ater that the

to flsn, but none of them again deflnltlvely arrlved at a

meaning for the 1anguage in the treatles concernlnc
- This.case w111 then rest on an 1nterpretat10n of

defiﬁiti&e interpretation, and in ordef to do that: we
must turn the focus in this courtroom to that spot not far
from this courthouse and to that time nearly one hundred
twenty years ago to find out just what the Indians and
partiés to that treaty intended, just what wés said at

those treaty negotiations, and the Supreme Court has

‘helped us in déing this with some reules of treaty comnstuc-

tion. 7

First of all, the Supreme Court hanséid that
treaties must ‘be coﬁstrueduas the Indians must have
understood fhem._ Sedmdly; the SupremeVCourt_hoo |

(Continued on next page)
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said that amblgultles in the treaty language must

be construed in favor of,the Indlans - and, flnally,

“the Supreme=Court'has told us that those treaties

must be construed 1ibera11y'in favor of the Indian_:

parties, and it is in that context in whlch those

treaties Were negotlated that makes tnese rules

of constructlonrnecessary.
Once the intent and purposes of those_tfeaties

have been determined, the fest of this caee will

,follow.

The supremacy-clause of the Unlted States_
Constitution says that the laws of the State must
fall to the supreme law of'the land. These treatles'
that we are 1nterpret1ng here, we are asklng the
Court to deflne, are tne supreme law of. the land,
and as the counsel -for- the Unlted Statesﬂhas poznted
out, the United States Supreme Court has sald that
this very treaty language 15 treaty language rew.
serving to the Indlans a rtght,:a rlght to fish
at their usual an& accustomed places as’ they dld

before the time o: the treatles. Tne language of

.that treaty sald the*rlght lS further secured a

o

rlght-that was already there was furthervsecuredﬁl
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?é¥uThé:re§erVér:ight,'the defendants have suggésted,

g'present soite probleﬁsﬁpf;alloéation. We will be the

fifst to:a&@it there are problems of allocating fish today.

The;ﬁisheriés defendénts have suggested thaf a fair and

‘equitable share should be allocated to the Indians. We

resist that-notion, that is not What the Indians bargained
for. '
"It isivery diﬁfi?ﬁthfor'a lawyer sworn to

uphold the Constitution to argue against fairness and

v

' equif&;-fhdt is not what we are arguing against. 'We are

arguing under amother part of the Coﬁstitution,'the'

'supremacy clause. To talk about fiarness and equity, -

maybe we would sue under a éivil rights case or a case -
where the court was trying to maké some'sociél adfuétmenti
between parties that came to the court in e&ﬂal poSition.

‘These parties do not. ' : ;  "'?7 | |

One part? comes with a7right secured under the

-.supreme law of the 1and=re$erVed byLthem'onerhundred'fwenty

years ago. The other party comes with rights that are
reéily privileges, privileges that rum from the stéte to
the fishermen, and it is in this context that the case must
be viewed.. | |

There aren't thrée.pafties to the case, there

aren't sport fishermen, commercial fishermen,

22
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'Indian fishermeh, there are not treaty fishermen -
_and non- treaty people who seek rlghts on the rlvers.'

They do 1nclude commerc1al flshermen, they do in-

-has a claim or belleves have a clalm to the flshery

-anouher user'group} is lt a_group whlch the Indlans

'on that basrs that- we reject thls very pleasant

25

clude sport fishermen and 1nclude anyone else Who

resource.
This might well'iuclude those-loggers who would
like uo pollute;the“rivers.in order'to'further their
economic goals. This might=inoluae-people:who'want-
to divert water for irrigation-purposes.'This mighu
include some as. yet unforeseen use, some new use
for flSh.Dll perhags.‘ Do each of these new users;
must catch up on thelr supoosed share of the flshery'
No, the Supreme Court has sald that a reserve right

is a right to be present dn future needs, and 1t s'

sounding notion of falr and equltable share.'

In urging the reserve right, these Indlan'
tribes do not claim, as the defendant flsherles
have sald in its brief, A mon0pollstlc,posztlon
in a commercial fisheries 1ndustry. o |

.Some of thesge people, as the selne brlef

recognizes,'only wanr'to_take:flsh for subsistance.
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Others do want to take fish for,comﬁercial purposes
as. they did et and hefore the'time of'the tieaties~
and for years thereafter, but they don't seek a
monoPoly, they seek a . satlsfactlon of thelr neeas.
Now, this may mean that other flshermen, other a
users, and, lndeedy other people who-car:y cn ac-
tivities Whlch may affect the flsnery reSOurces may -
have to change their act1v1t1es. It may mean they

will have to. emnhaszze thelr flshlng at places other

than the usual and accustomed places of ‘these *f

tr;bes. It may mean that they Wlll have to take
less "fish, it may mean that they will have to- do

less polluting of the rlvers,{"'

The dlfflculty of quantlfylng the reserve rlght

can pe allev1ated somewhat and the trlbes are Wlll— ?

1ng to a351st in thls. The trlbes perhaps could glve

advance notice of the estlmates of “the types of

gear, the number of ﬁlshermen,.number of days, the

tribal off reservation fishing regulations.

The State has said and evidence-Wili ehow that

it has already been admltted in this case that thls

'State has the capablllty of allocatxng flsh once

they know who should get_how much.rWe w;ll_show thet

_ location, the times and the content of their current
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meant that people along the Colorado Rlver, an

-fairly recently in Arizona versuys California has

the Indians can demonstrate approximately how much
they need each year,rand the State freﬁ_there shouldf
be able to allocate therfish to those within its
jurisdiction,Athe remaining fish. |
Certalnly this task of regulatlng 15 no more
dlfflcult than regulatlng a reserve rzght to water
in a semi arid southwest. The parched lands there
are desperately 1n need of water,’a need that exrsts
for both Indians and nonmIndlans, yet the Unlted
States Supreme Court has carrled forward the pr1nc1-
ple. first. enuncxated in the Wlnter s case,ia reserve
rlght principle as appl;ed_to:phe ﬁlghrng r;gprs to
water'righrs and‘thet’reserve*right iﬁitﬁe'eoﬁtext,

of water rlghts known as the Wlnter s rlght has

already over drafted river, will have to-get in
line behind the Indians, that the Indian had a re-
serve right share to all water they need for the

Present and fqture uses, and the Suﬁreme Court

rejected the equltable apportlonment doctrlne because:
of the. reserve-. nature of the Indlan rlght.
Now, the State has said that this acceptance- of

the reserve rlght will present a parade of horrlbles,

25
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that there will be destruction of the fishery. Let
usrmake it clear now that #he Indian tribes &oﬁ‘t
claim every fish inﬂﬁhe rivef under the presentr}
éircumstances. It's onlj thé harvestable_fish,wei
are talking about. It's dnl§ those fishfthat-are'
not“nécessary,to spawn in‘eScapement that'§re har—
vestable, and it's oniy those fish upon which the
ciaims of the-indians—can draw. |

Now, this- is analogous agaln to the Wlnter s

right where there might be a prior user prlor to the

reservation of the Winter's rlght,'prlor_to a
reservation created by the Indiéns and fhat segment -
of the water right cannot be 1nfr1ngea by Indlans

under the Winter's rlght elther.

(Contindea on next page.)
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7__blolog1cal aspects of the

It is no harder to regulate these off=

' reservatlon fishing rlght? by commerc1al Indlan flshlng

than it 1s by any commerclal flshermen. It is doner

by regulating those rlght$. Many of the tribes 1n this

case have trlbal regulatlons.

Now, the state; has sald,that 1t 1s ama21ng
that just over half of thé trlbes in this case haVe
off—reservatlon flshlng r;ghts ‘It is rather '
incredible that that many- do, ln view of the fact that _
80 few have been able to exerc1se those rlghts.

Why should there be regulétlons when there is no
\

exerc15e, when there can Be no exercise?. There is a

long hlstory of Indlan regulatlon of flshlng rlghts,

first by ritual and custoﬂ ritual that dlctated that -

,the water be Kept clean and that certain £ish be.

allowed to escape upstream for spawning.

“A- sort of natural un&erstandlng of the

|

anadromous fish, later became

L

rules enforced by soclal Qxessure, were enforced by the

trlbes. Now there: are modern regulations. JOLnt
Exhlbit 2 is = compendlum of those regulatlons.r Those.
regulatlons were prepared‘by the trlbes accordlng to

1nformat10n that they know w1th the assistance of the

Unxted States Bureau of Sﬁort Pisheries and Wlldllfe

.. .2nd, yes, the.esslstance ﬁf the state, and also the
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assistance of the tribes' own biolégists, in some cases

biologists retained by the tribes; in other cases, other

-biologists retained by Indian organizations to which

the tribes belonged.

In addition to thls ev1dence of this hlstory
of tribal regulatlon and the present modern trlbal
regulation that obtalns, we w111 also,show ev1donce_of.
the unfavorable effects ofitheistaﬁefé,regulatioa'off"
this anadremous fish resource;'*‘a'wﬂﬁf |

We will show evidence of ‘a iide suppression

of an Indian treaty £ishing right'that the highest courts

in tﬁis land have recognized for half a century,, We

will show also a histor§ of ;mprecisermanagement, of
many  examples of overéﬁcapeméﬁﬁai'fish, tﬁg praotice
that the parties to this case, agree are not coasistent
w1th conservatlon. S | | | |

' We wxll show a hlstory of damage to w1ld runs

*V'of flSh through attempts of the state to artlflClallV

propagate the' anadromous fish resource, and we Wlll show

.very clearly a management of the resource,'not for

conservatlon purposes, but for purposes of meetlng the

needs of'sport and commerc1a; flshermen. These_trlbal

‘regulations must be considered for other reasons..

They must be considered because of the history of

" sovereignty of these tribes with whom the United States

28
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‘,treatles mast be v1ewe§ in the ‘context of th;s hlstory

 tribal regulation?

-United States'CDﬂgréss and the'exechtiVe found'for'
,resolv1ng the problem of Indlan clalms, aborlglnal

:Indlan clalms, and contlnulng Indlan subsmstenoe and -

~and to implement it. We will hear fréﬁmthe'defeﬁdants
' allegatlons ‘that Indlan culture has changed, that it

rklsn’t the same as it was one hundred twenty years ago

entéred into solemn-freaties. The Unlted States Supreme

Court as recently as the 1ast term sald that these

of sovereignty, and the-Sugreme court in £he,Puyéllup
Tribe v. Department of Game case said that regulations
of the state must be hecessary for conseroation before'
they can be enforced against Indlan treaty flshermen.
How can they be necessary for conservation untll the °

state has taken account of'théiconservation effect of

Todéy the Indian fishing right is verf mnch
aliva, but it is in chalns, and we ask this Court to
emanclpate those fishing rlghts, and in doing thls we
don 't ask the Court for any radical gudlolalrleggslatlon.

We ask the Court only to enfdrce the solution that the

llvellhood, one hundred and twenty years ago.

The problem has been solved by Congress and

the executive. It remains for the Court to=enforce_1t

[}

and therefore, ‘through some trlck of " hlstory some of thos
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one hundred twenty yvears ago he changed.

: culture, and the Indian culture has borrowed from it,

5f*that,we ask ‘this EOurt to resolve, and to answer the
_?questlon of whether or not a very real, a very llve

, culture can ex1st w1th1n a domlnant culture and can have

‘-=culture.

;ithe Makah Tribe, who live. at Neah BaY' Washlngton, the’

legal rights that the Indian- reserved to himself.

This is the firstftime I have heard a
noticn of legal rights, contractual rights, property
rights altering merely becauee people_wear,different
clothes, travel about'inrdifﬁereut conveyances or{Speek

a different language. Cultures borrow from each other.

This culture that we are in has borrowed from the Ihdian

and it has altered no legal rlghts as between those
part;es.

Furthe;mbre} we could questicufthe assumption
of the state that-there has been'a subetantial l

cultural change. This case was born out cf the rancor

of cultural confllct three years ago, a cultural conflict|

the respect for- 1ts legal rlght from that domlnant
*Thank you.
MR ZIONTZ«- May itrpiease the Court, counsel.

I am Al ZLOntz, and I am here representlng three trlbes,

Qulleute Trlbe‘at La Pusn, Washlngton, and the Lumml Trlb

o
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at Marietta, near Bellingham.
We each of us have'e=heavy reepqnsibility
it this case. I think ell of us have sensed‘this
throughout the entire long éretria;ipeiiod.
- Certainly, as attorneys-fdr the pleintiff,-we
are cognizant of the fect:that,at stake is the welfare
of almest eleven'thoueand Indian peoéle, Six thousana

Yakimae on the eaet Side,'five thousand Western

Washington Indians.

The evidence willishow, I;believe, that all
of. these . people remain to this daf"more or less involved
with fish and dependent upon flsh.

' Pish permeate the life of the Indian people

of Western Washington, and certalnly to some extent,

f,__maybe to 2. major extent, the Yaklmas as well, SO that '
o for~us as attorneys for the plalntlffs, there 15 a

'Pkgrave re5pon51b111ty.s

leeW1se, on the attorneys for the Unlted

States_thege gs the waight oﬁrthe trust responSLblllty

" which it'is carfyihg,out here, andron;the United

States mﬁét fell the burden of whatever praise or

criticism_wiii'folloﬁlfqr its|ﬁendling of that trust |
reSPoasibiiity. o B I_V _
' I think the Court will come to see that there

has been a vacuum in years past in which the United

31




bl8

10
11
1
13
14
15
16

- 17

18

19

20

21
22+
123,

24

25

étates has siﬁply-not feésed,rﬁot,adtea in carrying out
that-txust responsibiiity,_apd,thét has led tb ;,e
aggraﬁatioﬁ 6f the situatibn which finally culminated
in liﬁigation. | | | -
Certaiﬁly'the'staté peopié,féel a
responsibility to their‘coﬁstituency, thesportS'

fiShermen, tourists, the entire_éconqmy of the state.

‘They are'representinq'those=interests} They would

like to:add another class to their constituency, namely,
the Indians, and perhaps ungratefully the Indians don't
wish to be included under that vast umbrella. i-thiﬁk
the reasons will become cléar to the Court. There is

a heavy responSlblllty in thls case, and I suggest

that the reSpOnSlbllltY is partlcularly heavY for three
reaégns;ff_r- | | o

Thls is no-mere contract dlspute. It is

_a dlspute 1nvolv1ng human rlghts, 1nvolv1ng the very
life, not mere property rlghts of the Indlan people.

:lFor thatrreason, g;second factor is involved, which is

peculiarly,épproPriéte to a United Stgtes-Disfriét Court
judge. That iactof'isrthe national honor of the United
States. That is~certain1y invblved'in this case.

And flnally, the SLtuatlon is dlfflcult, T

v

._belleVe,Lfor the Court: because the law is unsettled

I believe, as I pOLnted out in my brleﬁ,'that the o
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1 ' United States Supreme Court has not giﬁen clear guidance--

2| to the parties, or to the-lower courts, that there is

3 : _ a great deal ofraree left_te'ﬁe defined,,end the fact 

4 . of the last &ecisien of the United States Supreme-Cduft-

5| - in thls case, the SLtuatlon,of the Puyallup de0151on,

6 was, as I v1ew it, a de minimus kind of emergency

7 7'- decision, saying that if tru;y we are confronted with.

g8 | a clash between treaty rights and-consefvation,'and we

9 _ - must make a'chQiCe; and there is ne-alterna#ive,'then

10 said the court, we will opt for conservation, but if -
11 - the Court #ill examine the:fects of the case,'fhe Courti
12 will note that the only facts upon which the United

13 States Suprene Ceurt'gave its decision and placed a

14 blndlng dec1510n was the prohlbltlon against nettlng

15 ;.'f at the mouth of rivers where the fish were milling.

16 7 efi ) o Beyond that, ‘the court would go no further,\
17 ,;-, and saldﬁlt would leave- the matter back to the state
 18 court, to dec:de whether uprlver nettlng was actually
719 - a danger to conservatlon,'and left undeflned the nature
20 7 of the conservatlon, which was.:the.heart.of 1t$ dec1s;on.

;jg21 | L thlnk the fact that brought the matter to a head
o222 : JE' the court meant—conservatlon to mean the last step 1n'

723 - Efthe preservatlon of the snec1es, 1t would not permit
'24  | 'iactlon whlch would endanger the very preservatlon of

25 7 the specles.- Beyond that, the matter was not,resolved,
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conservatlon, namely, management of,resource, a -

”Rallroad ColiSSlon, which dlstrlbutes Qll and allocates

' 011—80 that the industry could be;stab;llzed;. Thls,ls.
i—conservatlon for allocatlon of dollars, and lt
"dlstrlbutes those dollars among the various, competlng
‘fgroups in the state. s '

hundred people. The'Lummt,Tr;be numbersrabout fifteen

: f;fty.

?-villages}'.l ehouiarsay thathellinghaﬁ“is'not e fishing

; v;llage, but certalnly the Lummls are flshlng peoyle,

and I submit that it'ﬁas‘for'this reason that tﬁis

case is particularly importaﬁt, because-I don't beiieve,
that in the entlre history of lltlgatlon in this. area .
any court has ever been presented with a full record,
whlch is gomng to be presented in thls trlal deallng

with What the state is actually domng 1n the nature of
management program:which'becéme‘neceSsaxyiwheniaiJ:"
commefcial industry sprung up and threeteﬁed toedestroy

the resource, and management for purposes-of distribution

In a sense, it reminded me of the Texas.
not conservation for preservation of beauty.’ It is
NOw, the Makah Trlbe numbers about eight -

hundred The Quileute Tribe about four;huhdred and

.- deah Bay, -Bellingham,La Push ere.fishing

and these three communities of Indlans are fishing

T . - R

34




10
11
12

13| -

14

15

16
17

18-
19 |

20
21
22
23

24|

25

people_now as they were at the time of the treaty.

‘And they are governmental authorities now, as

- they were .at the time of the treaty.. They are organized
'today under a tighter form of government, recognized

'ﬂby the government of the United States.

They were recognized by treaty. I am aware,
and I think the Couri should be - aware that the state

would denigrate thosertxeaties;and say that somehow

'they'shouid'be treatedfas not havingrﬁhe status of .

treaties, which 1s estab&iShed in our law.

I think that argument was thrown out as 1ong

a2go as 1832 in Worcester v. Georgia. The court hes nevey

acted to the state's argument that somehow Indian ,
treaties are not entitled to the dignity and the status
of treaties. I view this esSential law ag an

international law case. The,;ndianftribes are not heie

as supplicants, as'pne small body of citizenry within

'fhe state would like to be included in the state's

allocation. Not at all. The Indlian tribes in fhis

- gtate have the same status as Indian tribes throughout

~ America, that status is established as law, and as

recently as the McClanahan decision this'spring ié the. -

status of a body retaining self-government suthority.

(Continued on the next page.)
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'governmental'unit.entxtled‘to the dlgnlty and status

all these tribes and was 00n31der1ng measures to

_achleve that over a long period of time and passed '

full jurisdiction over the Indzan reservatlons.

'behalf of’tne three urlbes that we represent,
1sharp1y dxffe:s,froqgthat of the United States. -
JWé think thatﬁthié Cburt has a'qnique»duty aﬁd

,Lresponsibility'to séttle'a.rule'of law which_we'

- They come before this Coﬁrt, if you please,

on the same plane as the State of Washlngton, as a

of a governmental unit. 7
I think it 'is 51gn1flcant that in 1953 when the-

Unlted States Congress was conSLderlng termlnatlng

what we know now as Public Law 280 transferring to
the Sfates the right £o téke authority bvér'lnéiahs,
it specifically reserved out'ﬁhe_authoriéf over
treaty hunfing“énd fishing=ri§hts;and—it_shall_

in no wise bé consﬁrued aslérénting:the aﬁthbrity-

to the States, even if the States were to take

The last time wefhave;; &eflnltlve decision from
Congress, Conéress,recogniéédithat the States were
never to touch the reéervelarea of Indian treaty :
fishing rights. N

Now, our p051t10n, the p031tlon I assert on
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conclude is that the treaty rlght ‘is a federally
reserved rlght whlch in no wise nay be regulated
‘governed ox ln'anyrway lnfrznge&'upon by State

-authority.

'lnfrlnge on a federally establlshed treaty rlght,

__to interfere in this area.

‘Washington itself, in the case of'the International

:Vsays that 1t Wlll accept those regulatlons as domin-

-»antlla the. field for the perlod.ln.whlch they are

know as lawyers grows out of the facts of the case.

rThe rule of law we submit'that the Court must

If.thie were to become the law, the settled
law of the land, it would be an exception, an
anomaly to the entire body of treaty law, which ih"

no way ylelds to the State the- rlght to regulate or

which underrour Constltutlon is domlnant over

State law. | | |
Thertwe‘instances we cite,imissouri versus

Holland the Mlgratory Bird Treaty with Canada, the

Court should have lald to rest the State's rzght
We will see in this case that the State of
Pacific Salmon Treaty, does not'attempt'to override

international‘authority; but instead, accedeé to

the treaty between the United States and Canada and
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in force. So, we say there is no aﬁthority in
the State.. | o ' | _

The PﬁYallup:decision is certaihiyrto the
coﬁtrary, but the PuYeliﬁp'decision, we,sﬁbmit, ther
Court 'will have no_difficulty in findipgtwes-based"'
upon elcompletely inadequate-redotd, no showing 7

as to what,the State regulatory scheme consisted of

and was in the nature of an emergency decision to

proteot a distructable resource infwhioh the,Court
was presented Wlth no alternatlve. |

I would call attentlon to the footnote in
Puyallup lp which the Court even:consmderedethe
stipulation, the rether'wiidrand dramatic stipula-"
‘tion, made in the ﬁisqually casé: that the Indiaﬁsz
would destroy the resource if given the opportunlty.
'Even there the Court refused to authorlze a- blanket
1n3unotlon prohibiting Indlanrflshlng,ln'V1olatlon'*‘
of State law.: - )

The State comes before the Courtraskingrthe

Court to give it the full mantle of authority, give

- it the policeman's badge, and it will do a good job

'of being fairx to alli perties, saysrthe State..

I have no guarrel wzth the State s expertlse.

- I'm confléent that they have a competent blologlcal

38




plS

10
11

12

13

14

15

16
17

18

19

20
21

22

23

24

25

have to do with 1ts motto, how 1t-prqposes to do the

would say, "Allow me to set wages. Just givé'me

contrary. The emplbyer has no such‘legal rlght,

the State in administratiﬁe héarings.‘,“Gé'present

will decide. whether they want to make any adjustmentJ

_the Indians be sent out of court‘peiméﬁehily,SO that

which is somehow o' resolve the pfoblem;foriall time ]

= ) 3 - - - se I~y o - K PR ,.’.-:,E-
= T e et i L f'f: a*, T _ - i {

et

establishment. They ‘are expert 1n.ménagiﬁé'fiSﬁériés

L]

- The evmdence Wthh the State‘will unfold will .

job 1f the Court w111 51mply glve'itithe aufhority.

in a sense, it reminds me of the employer who -

a Standard. Fair share or fair wage. I can'assure
you 1'11 do.a fair job 1n settlng wages.

Histoxy is to the contrary. . The law is to. the

They w111 ‘nevexr be glVen such a legal rlgnt.r

How,'what the Indlans would face £ the State's

pOSLtlon were accepted is to be tol& that they are
entltled to a percentage and they would be sent out

in this courtroom and tola hereafter to argpe with

your case to. them. They w111 hear you, and they

Ul

in the regulations or not.'

?he'State:ésserts7that'only in thiélway‘cén-

they won?t ever cone baﬂk.

What' the State is asking the Court to do is

to legislate,‘to-establish some kind of percentage
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That is nokt what the Court is here to do. The

Cqurt lS here to establlsh a rule of law, a law

based “upona factual ShOWlng.

;Noq,-we cpntghd that when the facts are in ,
the Court Will”apélj thé established principles'off‘
treaty construction and_willréome to the conclusion
that the suptemacy‘clause is dominant'aﬁd thé State -
does not get that mantle of authority.

The construction of the £reaties is governed
by well established principles of law, that the
treaty must be construed liberally with thé pre-
sumptions going in favor of’the"Indiané, who are
illiterate and éepen&ent people and who have relied
very heavily on what the United Sfétesrtdld_them; B

In this connection, sécret"inten£ is mnot: |

relevant. If the United States has some private plan

this is not to govern in the construction of that

treaty. 7
What*govefns is what ﬁhe Indians'wére told}:':
what was said, and what was understood by-them.
Finally, iﬁ connection with the reserveuright},

doctrlne in the Wlnter s case, I think it's pecu-

. Vllarly approprlate that the Court take note of the .

reason for that rule.

‘rThe.reason'for that rule of reserve right, a

r
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rlght Wthh nowhere appeared 1n any treaty or in

"any leglslatlon, but was 51mply constructed by the

‘and barren, from which they could draw no sustenance

1ndefln1te1y.

thought all of the area west of the Mississippi

,reservatlons to starve or Jjust Walt out their tlme

) treatles Were not a contract to be aSSLmllated into

rthe whlte culture.

-as it'does to water. The reservations were not

Court, Was,very_clear.-It'was that the Ceurt.could
néﬁ'qqnceive that theﬂUnited’States would confine

these ‘Indian people to a land area which was arid

withoufrdeeth, and simply condemn them to what'would
amount to a death camp. | - _

The Court said it,must‘foiiow ﬁhatrthe United
States intended to resere‘elbng with that land,,
area sufficient water so that'they could make their

11vllhood, so that they could live there as a people
The CourtVWill recall at one time it was

would be permanent Indian coun&ry.'Certainly by

1855 that had changed.' ‘But ln no account was 1t

lntended that these ‘pPeople would be sent to these

until they could move ‘into wh1te-soc1ety.-The'

The reserve right principle applies to fish

selected with a view to their Ffish resources.
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'tfl WQuldn't venture +to go into all of thé details

fthat went inkto the land selactibn.

.f_- J‘..;*r - ‘ S —_— =

The reservatlon for the flsh selectlon was

" the- samne as the watexr rights. Wlthout that fashlng
' rlght these people could not surVLve, and tney

7 knew lt, ané they would not enter into such treatles

they dld not have a reserve rlght.
In‘summary I would say the Court s main.

re5ponsxblllty 1n thls caseg is to arrlve at a rule

‘of law which will settle this question, a questlon

Whlch the State would iike to have settled in ltS

~favor by glVlng it the permanent mantle of authorlty

ané submittxng Qr subjectlng the Indlans to that

regulatory author;ty for all tlme.w

I submit that that can't be done cons;stent
with the law.
| gEE COURT: Mr. Hovis.

MR. HOVIS: If the Court please, Counsel.

I am James Hov1s,,and I represent the vakima Indlan

Natlon, Slx thousand forty strong, a natlon'that
has never been lnvolved in a flSh-ln, marched on

a courthouse, had a demonstratlon but a natlon tnat
'has been 1nvolved in every major Indian flsnlng

case in- the Western part of the United States,

'elther as a party, Lntervenor, or amicus.
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This is a soverign hatién of fourteen tribes
and bands that ceded 10 million acres of land that
they exercised absclute dominion over to the State
of Washington, in which many of us reside, and it
is a nation that once ranged in the-Western'United
States from the Umpah River almost to the Califor-
nia border to the Canadian border and to the east
to éhe Rockies and covered all of the State of
Washington.

This is a nation that all parties have agreed
have usual and customary places within the Puget
Sound area. We are here in this place not only
because of those fishing locations within the Puget
Sound area, Puget Sound drain, but we are here
because we believe that this case will have a great
effect on fishing and Indian treaty rights every-
where.

Yor the first time we are taking actual exten-
sive, factual testimony, and we must make a factual
determination as to what Article III of these
treaties and of the Yakima Treaty really means.

Now, in this regard at the time the people
ranged 20,000 acres, the Yakimas ranged these
20,000 acres, fourteen tribes that made up the

Yakima Nation ranged these 20 million acres, rather,]
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all this territory, not just because they liked to |

‘travel, but because they needed this land for

survival. They needed to take the'foo&stﬁffs,rthe

'food gathering practice in:this land, to survive..

{Continued on next page.)
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Now Woﬂlﬁ those people,vndhi those people R

- at the time of the signing of the treaty, réserve ‘one

million acres ox 1ess than 5 percent.of the total land
without feeling that they had a right to f£ish off and

away from the reservation as ‘they did-before, because

'they certalnly weren't llVlng as a statement would be,

hlgh on the hog, at the time that the treatles were
s;gned. They were at a subsistence level.“'

Ve will show that:their,promises and the .

-understanding and reliance ofAthe'Indien peop;e,was:at”

that time with the Eakimas, that they could maintaih -

a vxable 1nterest in the communlty, they could survive,

-and that they could flSh at their usual and accustomed

o placed-aS*they-had before; and they could gather roots

and berries as: they had before, and they could hunt as'-

'they had before, at thelr usual and accustomed places

as they had befcre4
“our’ evléence will. also show that the Yaklmas
werezrespon51ble and, as they-a:e_now, w1th_the1r

tribal obiigations in maintainihg conservation at these.

,usual and accustomed places on thelr reservatlon because

| . 1

_the Yaklmas most flrmly belleve;“your HOnor, that to

malntaln a rlght, ‘you must also exercise a

responsibility for that right.*

The tribes must be responsible, we fee1.this
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very strongly, beoause-we know that if we doﬁ't conserve

that fishery, in the first place it w111 disappear and

it will be lost to the Yaklmas who are yet unborn. |
e also know of a more practlcal thlng, that

if we do not conserve that ilshery,-CongreSS'can amend

- our treaty rights, and has the plenary power, the

State of Washington will go back there to_Coagxess and

the Congress will take the rights away from ﬁs.' Ve

'must be respon51ble, we have .to be respon51b1e, and

- wWe wmsh to be r33pon51ble for the maintenance of our

treaty fishing rights.

Ve also believe that the nation must be.

‘ resoon31ble and malntaln and keep its prnmmses.',The

":o state even 1n 1ts br;ef seems to indicate that the
'1Un1ted States of Amerlca ig somethlng dlfferent Erom the

-State ofrwashlngton.

Ncw, I don t know, but when I read that .

_Constatutlon; I belleve that the Unlted States is

composed of the unlon of states, and the people of ther
State of Washlngton are a part of this Unlted States,

and that they have a duty to the people that our natlon '

limade Dromlses to I see flfty stars on that Llag, T

don't see forty—nlne.r

I feel Very strongly as a c1tlzen of thlS

state, as a CLtlzen of this natlon, that we should keep
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talked about, lnterprete& llberally for the Inalan

' surv1val to more or less make a fair and equltabla share

':the State,of Washlngton. I would say perhaps that mlght

i well_be,ﬁ%ue if all of the treaty promlses had been kept

‘ kept, 1f they were in economlc parlty w1th the rest of

_ from some of their flshlhg rlghts and they should share

those promises and they should be what Mr. Getches has
people who did not speak or éould not communicate or
who did not write, who did not know the interpreters, -
they knew none of the court'reporters, none of the
actual things at the.freaﬁy grounds.{' |

Now, therstate has brbught forward.” a lat-'
of things about how the fisheries have a lot more |
problems. We have got lumber, we'hava got pollution;
wé have ovef~fishing, a lot of problems. Wé have the‘-
Japanesahere, we ha?e the Russiané'that are-taking,“aﬁd,
therefore, the Indians must recede ‘back from their

tradltlonal share from the amount “they need for their
Wlth the .rest ‘of the people in the Unlted States and
Mr Conlff is ‘going to make the Indlans all-
spud farmers, he belleves they all ought to be that,
hat s what the treaty meant, they are all g01ng to be
agrlculturallsts. Perhaps if all the promlses waere

the people in this country, maybe they should recede back

with some ofithe other problems in the state.  But they
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' prbmises have not been kept, and we do not'feelithat '
they should also now have to recede back from what |

treaty promises were made.

trial brlef and I thought to myself, he repeated it
*kldded him about 1t, about him gomng to law school at
V?f,and.equltable share smtuatlon all the tlme, I hope I f

'w1ll be able to be helpful because lt certalnly is

1an attraqtlve dcctrlne to go for, a falr and

.:cltlzen of the Unlted States and as a representat1Ve of

‘this court, the representatlve of the Indian people,

have not, and our evidence will show that they are

way, way down on the economic ladder? that other

Falr and equltable share 1s, you know, and -

I read Mr Tayior's brief, it was an excellent one, a
four times on each page, and I thought to myself, I

Madlson Avenue and thh repeating it, and as I stand .

here today, Judge, - just trylng to lock at that fair

equltable share doctrlne.

So, therefore, I have cailed mine torbe
equally attractlve, the God and country doctrine, that
because a great country, like great men, as ﬁustlce‘Black

sald 1n the Tuscarora case, keep their word, and as a

I would like to ask the Cou;t to help the United{StateS'
keep its word. :, B o

Thank you.
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'-'orange-pieeshaped erea of the Olympic Peninsula that
1;has 200 000 acres. . It governs Several of the 1mportant

:rlver systems on the Qlympic Penlnsula. ,It is a
of that government of the Qulnault people, ves, but also

polnted out, ex1sted a 1ong tlme before the treaty and

‘exists- today.

| THE COURT: Mr. Taylor.

MR, TAYLOR: May it pieese,the-Court,iI am
Michael Taylor, and I am here-toerepresent tﬁe Quieauit.—
Trlbe of Indians, | . _,7- -,

| I would 11ke to speak brlefly about a matter
which is, I think, at the root of many of the problems'
the courts have had in de01d1ng Indlan fishing cases,_
and that is that the courts have seen Indian trlbes,,
Indian people, as not being What they;are, and that -
asrcounsel for the,tribes have talked arout this morﬂing,
those tribes are governments. | |

The Quinault Tribe today governs that iarge’,

government, and I today come here as a. representatlve

of a government whlch, as the other attorneys have

, Now, the government of the Qulnault reservatlon
of the Quinaulit Tribe has changed. " It has changed as
the flshlng has changed as the populatlon of the

state has changed. It has changed to meet the

challenges -that it has with regard to;the fisheries
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to show this Court what it has aone as.a government,

 Washington. But they falled o understand that the

- accustomed flshlng places is entitled to the same powerr
i State

I sald governed lts flshlng by tribal custom," by

_ flshlng, but the off—reservatlon flshlng of the- Trlbe,
'\but later because o the contlnued harassment f*om the

rstate, the Qulnault Trlbe wathdrew w1th1n its boundarles

" those boundarles and xegulated only on. the reservation;

on the reservation, I come in the same fashion as I
believe these attorneys for the state’' come, and the.
Unlted States, as a representative of a government, and_

we feel the Quinault Trlbe feels that 1t lS 1mportant“'

because the state W1shes this Court to belleve that -
only the ctate of Washington as a government and its -

agencies may regulate the flsherles in the State of

Quinault Trlbe .as a government of 1ts reservatlon, of

its people and of its off-reservation- and usual
and authorlty 1n governlng those flsherles as is the

Now, the Qulnault Tribe for many . years, as'ﬂ

2

rltual OVer the years that has changed In 1925
the Trlbe wrote down its flrst regulatlon for flshlng,

and those regulatlons covered not only the on-reservatlon'

where it had total jurlsdlctlon and dld not go outsxde

The iribe,has foughtiﬁany fishing battles; not
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-on the reservatlon.

'regulate, theirrgorernmentrcennot requlate. We will
f‘jshbﬁfthdtfthaféuinault Tribe today has approxiﬁately'
- elevenrhundred blood members of. the Tribe. They employ
;on the reservatlon four £fishery blologlsts, people
7W1th degrees who work dlrectly for the Trlbe and no

‘fkother agency, that they have thelr own: flSh hatchery
'relatlonshlp w1th, the United States Bureau of Sports

_Fisheries;ana,wildlife has_established ancther hatchery

on the-Qﬁinault Reservation. "So there are three hatchery

only off'reServation.fishiﬁg:battles, but on reservation
fishing battles, where the state and federal government
have attempted to come in and regulate on reservatlon
flshlng. - The Federal Government ltself at one tlme_
attempted to comegln and regulate the_Qulnault people
on the reservetiqt. | _- | _ | |
The Tribe strenuouslf fought that in thef

courts and won, and it today regulates very successfully

The state'contends that Indian beople cannot

program, two hatcheries that they have very close .- .~
Flsherles.and Wlldl;fe; that—the Bureau of Sports
Qrograms*there.

The Tribe employed,severel fish patrolmen to

‘make sure that its fishery provides not only a . -

commercial fiehery for the_Indian people, but excellent
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| sPorfs fiehery for the non-Indian people on the

reservation in in Tiake Quinault.

7Tﬁe Tribe elso_employs other tecﬁnical people

- who areeairecting their skill toward the managemenﬁ,

pfoper mariagement ofilogging; the proper menegemenﬁ of
streams, and all,theV?robleﬁerthat_go aloﬁg with-f
sﬁccessfully managing a fisherf. | J

| Now , how is this done? It is done in the
same manner_that the sfate'does‘it, that the . Trlbe.

establishes an agehcy to deo this for itself om the

- reservatlon because flshlng is the life of these people,'
- and it ls thelr most lmportant resource at this pOLnt,
f;:and they wzsh effectlvely to use it. But'they cannot
Tieffectlvely use it if the State of Washlngton is glven
' what the state is asklng for! now, which is power over

" another government, power to say how’ many flsh the
',Qulnault flshermen will catch, power to say when they

' w11l flSh and where they w111 fish. That ls why today

the Qulnault Trlbe of government sent me 1nto this

. courtroom to ;epresent their needs and thelr,rlghts

under the treaties. They say that they only should

-regulate their fishermen, whether it ism reservation:

‘or off reservation in their usual and accustomed fishing

places. Only their fish patrolmen, ﬁired; paid by the

Tribe should be out there on the rivers making sure
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Quinault tribal court should be deciding whether these

,subsctibe and live under those'governments have the powerf

= to;make sure that the flSh continue to run and
. prapagate; But the Qu1nault Trlbe, the Qulnault -tribal

'government w111 show that they have the power, the

represent the Hoh Tribe, which is probably pne of the

involved in this action.

that their people fish properly, only'their courtf-the

people fish under regu1a£i0n$ properly, and in the
long history of Indian fishing struggle, the_courfs
have not realized or recognized that the Indian tribal

gOVernments-and the Indian pédple who elect and

and the authorlty and the rlght to deal wzth flshlng
in their usual and accustomed places, and thls is
important because you will hear the state say over and

over. agaln that only they have the technical. expertlse

authorlty, the—w1ll,land today 1ﬁ exlstencerthe:steff
people to make sure that thelr fishery is properly

regulated 7 o
| Thaﬁkiyou; o ;f‘:_

' THE COURT- M, Strltmatter

MR STRITMATTER- Your Honor,'counsel, I
smallest, at least, of the member tribes-that,are'

At the time of the treaty in 1855, I believe -

the Hoh and the Quileute together, the Hoh being,ar
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sub-tribe of the Quileute, wéré only about Five hundréd,

meﬁbers. As .of today, the Hoh Tribe is,probably iimitéd'

to about one hnna;ed mémbers, of which;oniy about‘five'

are full time fishermen, and about ten are part time

fisherman;

(Continued on the: next page .}
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the State of Washington is very, very minimal. The
'Hohs are in a pecular position- in that their reser-

,vatidn is exactly one mile square, and the way_the,

regulation the Hohs havé-had'to donfine their

"0of the State Of*Washingtcn;'Their nets have been '

_in trying to keep the Hohs from fishing beycnéi their
ﬂf-one mlle reservation except under the jurlsdlctlon_
;}of the State rules ‘and regulatlons. The yearly
‘income of these flshermen does not exceed five or
n51x -or seven thousand dollars at the most Now, ‘it

is just 1nterest1pg to note that in spite. of all'of'

Consequéntly certainly the_amountrof.damage_that'

these fishermen can do to the total fisheries of

State has been operating,'in order to avoid State_'

fishing to this one mlle square area. cOnsequently,

the minute that they went beyond that one mlle squar

W

they were subjected to arrest by the representatlves

confiscated in the past,wifh no indication df'who; 
what, why or when fhey were taken. Whether it is
by representatlves ‘of the State of Washlngton or
someocne else it is hard to tell, but at least there

is no guestion that the State has been very active

the talk. about the damage that is done tc the

flsherles by Indlan flshermen, and I do not have ’
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 has put out flgures in regard to the Hoh River -

‘where the Hoh_flshexmen live and fish, and thelr

,eventuélly returned, a lot of them were canght by

‘s0 out'pf the total,of777,Q00_ﬁﬁat_lefﬁ'the Hoh,

‘a destruction of the fisheries' resource as far as

the Indians are concerned? ' There was a spawning

escapement was three times the amount that the

fxllke to get to the. Wlnans case. To me the Winans

.case sets out-very'clearly that this’right was a

'whltes. They were.reserv1ng o’ themselves certaln

fishing tribes are concerne&, but the State itself

figures show that over a two year period, as I
understand their chart, a total of 77,000 fish"

1eft’thelspawning areas-to sea,-'Out of those which

white fishetmen out in the ocean, but of those which

rétﬁrned only 6,000 were taken by Indian fishermen,

the'Hoh.Indians took approximately 6,000. Is that

escapement of 18,000'dﬁrin§ the_same period, so the:

Indians themselves took during thafﬁsame period.
Now, I have. to assume that this same type of
flgure ‘applies to all of the other Indian trlbes

and’ Indlan nations 1nvolved in the 1awsu1t I would

reserved nlght but lt Went even further than saying

that the Iadians Were not grantlng rights to the

rights . and granulng to the whltes cther rlghts,
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_fiéhing. It was 1mplled ln the treaty that whltes

we have gone a long way from’the7Winanis case down

‘unfortunately I left behind me the Washington

- in the Puyallup case had gone so far afield that

Vthey accepted dlcta from other -:cases in reacnlng
 ?the1r concluszon ln the Puyallup case, and that -
'ﬂthat dlcta lmplled that the. State had rights of

"requlatlon, but that had the Supreme Court tnorough—'

and in addition to saving that they reserved those
rights the Supreme Court stated that they not 6n1y,
reserved the right to £ish, but they reserved thé '

right to cross the white man's land to get to their

would evéntually own these,lands, and that the
Ihdians woﬁldrhaverﬁo get to the rxvers-;n some
manner, and therefore lmmmﬁ,ln this reservatlon was
the right to cross the whlte man's land for the

purpose of_gettlng to,the;r LlShlng statlons. So.

to the Puvallup case. The Puyallup case states that

the State does have a right of regulation. Now,

law review that covers this, but two years agorr,-5
a University of Wéshindtbn-profeééor} I think it
was Johnson, reviewed the Puyallup case, and in that

he came to theé conclusion that the Supreme Court

they had not pfopérly-reSearched the problem}’and

1yr;esearcheﬂﬁthe proolem they'woula have.foupd_’
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that there is no way in which the States have any

~ power at the present time to regulate Indian fishing
fthat it is merely a -usdrpation of a power thgt'does

not ex1st in the State as of today, and I submit

that we must get back to the research on thié'
matter."Professor Johnson is correqt ﬁhat'this is
the time to correct the errors whlch have been made.
Now, twenty years ago I was in the State of
Wash;ngton Supreme:cOurt lnhg_case Called',{nbﬁeg

Wind's Estate. I won the case iﬁ'the lower COurts}

and w1th about 80 years of dec;smons that. sustalned

my position 1n the matter. The Washlngton State

‘Supreme Court in that case sald,“For 80 years we

have been wrong. There is no reason to perpetuate

, thé,wrong.'Today_we are reversing our 80 Years of

wrong decisions, and we are going to get on the . .

 right track." I submit that this is the. case on’

~which We=need'tq get on the right track as far as

Indian fisheries are concerned.
Now, one thing further. The State, in essence

the'state'Eisheries'Department at least is propcsing

'Vthis fair.sharefdocﬁrine. I sunmlt that if we are -

':,g01ng to luse . a falr share doctrlne let s go all the

e

Way w1th a falr share doctrine. Back in 1855 the -

'“Inﬁlans ceded to the Unlted States roughlv - and

}  §§;
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' I am us;ng rbugh flgures, I ﬁould-say ninety-nine

- take a fair share of'dne-teﬁth df_one percent\that
©and nlne—tenths percent that-was ceded. We only
- go back to 1855. 'Let's.take the whole United

States of America and let's give the Indians their

. you.

" opening statements for the plaintiffs.

recess at this time. o

and nlne—tenths percent of What ‘they owned at that
time. and, retalned one»tenth of one. percent of what
they owne&. ;hatﬂlncluded flsherles_resources and

reservations and things like that.'New, the prcpesi?'

tion for a fair share is to the effect that ﬁe now

was reserved'by the Indians. We don t say anythlng

about g1v1ng them a fair share of the nlnety-nlne

telk about taking a fair share of what_they :eserve,

I submit if we ere_gbing to 'do the'whélerjob,tlet's

fair share of the United States of America and not
just take from them their percentage that Ehey had
at that time. I submit that is the only real way’

of applying a fair share doctrlne at thls time. Thank'
THE COURT: I believexthat concludes the

MR. PIERSON: It does, Yoar Honor.

 THE COURT: We will take a l5-minute

‘{Recess.)




TItlb32

[ I N - Y

10

11

12
13
14 |-

15

16
17

18

19

20

21

22
23
24

25

‘statements for the defendants, and I belleve Mr.,'

:,Va few pcints thét they ‘have raiSea to clarify,-if you
- W1ll, the pos;tlon Whlch the Washington Department of

'”,;Game is taking before thls Court.,

have any jurlsdlctlon Wlthln the boundarles of. an
'Indlan reservatlon.r In a nuhshell, our 9051tlon is that
_:the 11ne of demarcatlon, 1f you,w111, for the appllcatlon
'hof.state.conservatlon law and regulatlons_ls the

'reservatlon,boundary.

the state is somehow impaired or is impeded in its

~ability or its xight to apply state conservation-laws

THE COURT: Ve Wlll now hear the openlng .

Conlff is golng to speak first, - representlng the'
Department of Game. _ , _ 7
MR, CONIFFg- That is correct, Judge . Thank -
you. 7 - _ - ' ' |
I ha&e-&ltéred my-prepareq'remarks somewhat'
in light of the opening statgments,made by counsel fgr

the plaintiff. . I would like to res?ond juSt.briefly to

I thlnk one’ of the fnndamental p01nts that
should be borne ln mlnd is that we are not here'

contendlng to this Court, maklng any contentlon that we

‘wWhat is at issue 1n thls case is the claim

being advanced on behalf of the various plaintiffs that

and regulations to claimed usual and accustomed fishiﬁgr
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1] t grounds and statlons in off—reservatlon“waters.,
2 S I think lt is: 1mpcrtant that thls fundamental
3 | o premise be. borne in mind by the Court.
4 Secondly, your Hoqer, in respense to several
51 :erguments made by counsel for the plaintiffs,-the
6 R point is constantly made that these are reserve rlghte.
7 7 _ citations are glven to the Winters or water rlghts 11ne7
8 |- 'rof cases .Citations are glven.to the Winans decision and
9 |  reliance is placed thereon: - |
10 T ”fffft. s reGOgnlze that ln an openlng statement it
1i . s perhaps somewhat technlcally 1mproper to present '
12 | f' i_legal_arguments.: But to clarify our p051t10n, at least,r
13_ '?-for the Court's 1nformatlon, our position is that the
‘14 "1rtreat1es are - lntended to secure a rlght in commorn w1th
15 o eother C1tlzens;l: | |
16 : ; - We belleve that the ev1dence wmll show that -
i; - in ‘1855 and 1856, when the Stevens party made these
TR _'treatles,_that the Indians were not citizens, and that
19 | ' there was a real problem. They-eld not w1sh to be,‘ N
20 'excluded-from their usual and accustomed étounds and'
21 - 1stations, particeiarly during the ihtervening-period -
22 - that lay between the tlme that Governor SteVens 31gned
23 the- treatles and Congress could, in fact, ratlfy them |
24 | and.approprlate monies for‘the Indlans to coneede ‘the
25 : varieus iteﬁs and various Other:things that were promiseﬂ
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them in those treaties. -

In this same vein, I wouldrlike tO'point out :

just br:z.efly to the Court that the- law, based on Chz.ef

Justlce Marshall's d30131on in Johnson Va McIntosh

1832, as followed by the United States'Supreme Cogrt

in Ward v. Racehorse in 1896, which in tutnthas.been '
exprassly'reaffirmed'by’the.Uhited States Supreﬁe Courtf
in 1973 in the ﬁescélero Apache decisiﬁn; clearlyt
uphold the proPosition that when Indiéns ﬁ§Ve outside.

of thelr reservatlon boundarles, w1th1n which areas I

' w11l stlpulate they have soverelgnty,_lf you w1ll, a

reszdual SOVerelgnty, subject of course, to the

paramount power of,Congress, the court I belleVe has
"made crystal clear ln 1ts oplnlons that the llne of

-demarcatldn is that boundary line.

I do not w1sh the Court o be confused at :

'all as to the ba51s of our ultlmate legal posztlon in

. thls lawsult.3.1n=that connection, I was very interested

to note that several of the oppos;ng counsel took great

palns to either, (a) attampt ‘to, distinguish Puyallup -

~or to suggest that the United States Supreme cOdrt in -

its flrst Puyallup dec151on 1n 1968 was wrong when it
sald that the state may regulate off reservatlon flshlng
activities by Indians claiming these rlghts.

Further, I would point out to the Court“thét
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the United States Supreme Court 1anguage 1nd1cated that -

the state method of management was concerned.

As the Court has been adVLSed that .in a 7
prior case in a memorandum submitted Whlch is now under
adv1sement the Puyallup I decision is agaln under

review by the Unlted States Supreme Court. We expect '

that the - Puyallup iz hearlngs will be held ln

. Wasnlngton, D.C., in eltner October or NOVember,eand,-

therefore, I would then relterate to the Court the

' flrst proposxtlon,_whlch Game stated to the Court 1n 1ts
**;oPenlng brleﬁ That is that whxle this record should '

.be made, and it should be a cemplete record and. thls

Court. wrll, of course, have qulSdlCthn of all

pertlnent partles before ik, tnat it should defer 1ts

ﬁde0151on, “its final decision pendlng the ultlmate _
, seCOnd revxew by the" Unlted States Supreme Court of-
- these varlatlons oF - 1ssues, belng that of the treaty

”'1nterpretatlon v1s~a—v1s state pOllCe power to regulate

[

in off reservation waters.

I have been persoﬁally involved in,Indiau

:r,flshlng rights lltlgathR for approxrmately twelve years

- as an Assistant Attorney General for the State of

Washlngton. I can state to the Court that lf I felt .

that there was proof adequate proof that the

Indians possessed a rightio catch every,harvestable fish,
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as has been contended, then I:would'receae_frcm ny
position,

If there is such evidence'of such an

'exclu51ve right, then I would ask the Court to carefully

- review the evidence in this record and ask the questlon,

first, then why after one hundred twanty years has it |
just been discovered? Two, if it really exists at all N
T would submit to the Court that when Governor

Stevens and hlS party were given 1nstructlons by his

isuperlorsrlniwashlngton,rD.C., Comm;551oner Manypenny,.'
*tﬁét'he.waé ndf*&dthb&izeﬂ en&rdid nOt,'in fact purpdrt
" to.deal. away the governmental authorlty of the Unlted

.".States to these trxbes and bands of Indlans resxdlng in

the Puget SQund and Western Washlngton area.

I further submlt that, in fact, he di& not

purport tq acqulre soverelgn or governmental power,_
whlch reSLded in the paramount authorlty of ‘the Unlted

States, by v1rtue of enterlng 1nto these treay'agreements.

I can agree end freely admit under the

‘supremacy. élause; that if this treaty phraseology is to

- be interpreted the way counseltinterpreﬁed it, ‘that the

state laws must fall.

But as I p01nted out, the United States

-Supreme Court in a number of dec131ons, only a few of

-whlch I mentioned in my openlng statement, have always,
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'not allowed Indian citizens to move into off-reservation

' Stévens treaty: I am referrlng to Article ‘III of the’
) Treaty of the Yaklma Tnlbe, where the phrase, "1n common

R Wluh ‘the’ CLtlzens“ appears 1n another context.

,certalnly see some rather, in my view, astoundlng

'results should we apply the argued—for ratlonale of

drawn the line at the reservation boundary. They have

areas and claim immunity from the appliéation dfzéther-"
wise valld state laws and regulatlons. |

“In this connection, I would like to point
out-to the Court that therve;y phraseology with wh;ch
vou are concerned, Judge,'and'with which we are all

concerned appears in another‘context in a Governor

In the Yaklma Treaty, Governor Stevens 1nserte
this clause torsegu:e:to said Indians the right to travel]
upon the public roadways in common with the citizens
of. the terrltory.

I would Submlt, ybur Honor, that we will

plalntlffs' counsal to that treaty language whlch appears
in the treaty with the Yakima.

7 ',I would like to pqlnt out, and we will submit
to the Court that the evidence will show rtlllai_:'-ther |
game department in,theastaﬁe:of Washington-is a'creatufe

of statute. We don't make iaWs. We are under an

obllgatlon to attempt to enforce them to the extent that
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we are able to do so. -We wete created by an act of the
State Legislature in 1933. 7
Frankly, we do not like the task and the role |

of impairing or interfering with.treaty rights. If

' these rights exist, we will certainly recognize them_m

and gi#e them the fullest possible effect, and I wish

- to assure the Court that that is the case,.

What is presently before the Court is a,

‘} lf you Wlll, new clalm, an attempt to rehash or

relltlgate,the Puyallup dQCLSlon.
' Shoudld we”lose in oux contentlons whlch we

will be maklng to the Court, we merely want to pOlnt

"out that we as a state orlglnally derived our power

upon our“a&mission into the union frOm.the United

States, and we. are fully bound by the supremacy clause

-0 the Unlted States Constltutlon and by whatever rlghts

- that are; in Ffact, secured to the_plalnt;ff;lndlan

tribes by virtue of ‘these treaties.
The question yet remaxns, ‘is there a rlght°

If so, where may it be exerc1sed° If it may be

‘exercised by Indians in off~reservatlon waters, then

under what terms and,condltlons° :
I must'respectfully disagree wWith my
counterparts in the United States Government regardlng*

the burden of proof on these 1ssues. we are the
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. should keep firmly in mind in reviewing the evidence

defendants. The plaintiffs are making these claiﬁs
against us based on their interpretations of the ﬁreatieg'
in question.

I.would submit to the Court that you, Judge,

that the plaintiffs do have the burden of establishing,'“'

thesé faqts.'

: {Contiﬁhedﬂon the next page.)
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The evidendé-tﬁ,establish,ﬁqu: Honor, that thererr

"are_basically_four_levéls O£Lmanagément that can

oCcur'on"any_rénewableinaturalrreSOurce that we have

'in,this,State, such as anadromous fish. The,first

level m&nagéﬁent‘whiCh_man is able to achieve is

no regﬁlatidn.rThét was the situation as far a#-I"
have been able to dgterminé-from all of the-evidéﬁce
in thiércase_at the'time'df’the-treaties; There was'
no need to even limit the commerciél taking at that
time, because I am cdhfident that neither Go#ernbr
Stevens'nor'the'Indians'ﬁdul& have fﬁréseen‘the- |

fantastic growth in this area and the.fanta5£ib

increase in the demand for this perishable resource.

So, theréforé, Your Honor,. the eéidénce'will show -
fifst in terms of.man'sfability.to ﬁanage_or';égu—
1ate:a reéour¢é, but the firSt,levél of regulation
is no réguiationQ |

~The second level that ﬁaﬁ is able to manage is

‘the level. of beginning to limit, if you will, the

commerical aspects or the commercial taking of the

resource. This is the situation that we are in in

‘the State-with'regard torsaimon. Wé'still have

enough salimon.  There are still abuﬁdant enough

salmon to sustain commefcial,industry ana yét~“

provide sports and recreational interests on the
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part ofipeqple, and:yet-maintainrthe resource
itSeif;‘Thaﬁ‘islﬁhe level, of course, of salmon.
The”%higd*ievel that man is able to regulate a

renewable resource. is to prohibit-commercielization.
i

= ‘Thls 1s the next to the last level of management

-_ ThlS is the level. that steelhead are. The ev1dence

Wlll show that steelhead 1n_terms of numbers do not

nearly appreach the.popuiatione of the five“species

of salmon which we are fortunate enough to have in
‘our State. The limitation is a recreational or

‘personal use fishery, prohibiting and oﬂtlawing

under Sﬁete law the use of'cemmeréial.gear;and

ady e3try into the commercial market, knowing that

man's insensitivity where dollars'are‘involvea is

gquite high, and therefore that is the level of
management that sﬁeelhead are,oh;‘The_final level

of management that under any stretcn of the 1mag1na-
tion -can occur is simply total prohlbltlon agalnst

any taking. We have reached that area w1th certaln

endangered spe01es where we have a few bald eagles,

we have a few certaln, you may say more. exotlc
species Whlch formerly were hunted SPECleS but they
are now prohlnlted from any type of huntlng or any

type recreatlonal taklng because there are so few

of them left. We have to try to,keep them from.
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- eﬁtinétion.:We:havé to try to preserve them for

non-= comsumptlveAuses. The evidence will show there
are non*consumptlve uses and values to our fish and
w1l§l;fe-1n‘thlsrstate. For example, the mere fact
thaﬁ”mg,know tha{ there ate fish and that oﬁrr

children will hopefully be able to see them or

 én§oyfﬁhem is a benéfiﬁuitéelf. It is a_on-quanfi—

, fiébié!bene;ﬁt._it is. an esthetic value, yet this

is a value that these natural resources have, 'so

‘therefore when I use thé'te:m,'and_I believe when

the Game Department witnesses use the term pro-

'cohservation, to flnd 1ts Wldest use that Your
-Honor should keep in mind the four levels of possiblsg

’management by man ofrthese natural resources.

In summary, Your Honor, ou¥ position is that

treaties that are in quesﬁion prdvide'the Indians

a rlght to ‘be equal to share in equal opportunltles
to engage in flsherles, in off reservation Waters.
We belleve alternatlvely that 1n thls Court s'

discretion, and=con51stent.w1th.the1p081tlon of"the'

'Fisheries Department based on their reading of the

first Puyallup decision, that in aﬁy:event this
Court should place a cbnstitutional'intefpretatibn
upqn_the'legislative classification of steelheaa'és

a game fish. Certainly, and we ‘would submit_to yéu,

k1%
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Your Honor, it would be an abuse of your discretion

e no#ﬂtofdg;soéwhen-you cont;aSt-the.habits,'the
Lipépﬁlatians ﬁﬁd-tﬁe%various nhysical pfoperties,'
‘characterlstlcs of ‘the steelhead run. and populatlon
$as contrasted to the salmon runs. and populatlon. |

w}Therefore,ias an- alternatlve to the main thrust of

my'contentlons which I have Just outllned to you,
we would submlt that Your Honor should adopt what -

is'known as the falr share‘doctrzne as advance&

by_the Flsherles Department, that you recognize

'1the legislatmve'classxflcation‘of steelhead_as a’

game fish and require under éppropriate terms and

conditions that the Fisheries Department substitute

Loa falr share of thls ‘salmon” to make up for an

equlvalent share of- the steelhead, should thls

Court'adopt what is known and referred to as the

fair share apprdach. | |
Finally, I-simply_wish_td_reiterate that we

do not abandon our contentions regarding the 'desir-

-abilitj of this Court's deferring its decision until |

the United States Supréme Court has an opportﬁniﬁy

to decide the Puyallup Two'aecision, which involves

the very language of the;tréaties,we-arerall concerhg

 with. Secondly, we reiteratéiour’poSition thatrthis

Court has no jurisdiction over this matter, because

71

1s!




P30

-~ on W

10

11

12
13

14

15

16

17
18

19
20
21
22.
23

24
25

' in questiom, with a value of alleged off reservation

the various plalntlffs and by the Unlted States

T in thelr behalf.

- grounds™ as used in the treaties has .specific

watersheds, the entire salt water area of the
'StreitroﬁrJuan De Fuca, the_marine areas of Pugetl
1;SOuhd;”afe inadeQuate'and do not satisfy'the'plain-

'3tiffs burden of establlshlng by competent ev1dence

f and accustome& 1ocat10ns where the clalmed flshlng

act1v1t1es should occour.

Congress has limite&-ﬁurisdiction to £he Indian
Cleims;Commissipn. The evidence will showitbat'ther
Indians have been paid for the value of the lands
which were ceded ﬁnder theetreaﬁies, and that these
were the subject ef‘decisions of courts creaEed

by Congress, and that included in £he value_of

those lands which were ceded the various treaties

fishing énd=hdnting rights. Therefore, a;ternaﬁively
we submit that this'would'operate as. a bar to the

brlnglng of the claim whlch is belng brought by

- Two flnal,footnotes, Judge. -Harking back to
the,burden of proof,'lt 15 my view that the ev1dence

will show that the term "usual and,accustomed

meaning, and that generalized descriptions of entire

before thls Court the locatlons, the clalmed usual
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A flnal footnote is to 51mply relterate, as
we stated in our opening brlef, that we do serlousiy_
contend and belleverthat the evidenoe will establish

the following-tribés who do‘not'occupyrthe legal

‘status of a "treaty trlbe“ the Muckleshoots, the

Sauk- Suiattle, Stlllaguamlsh and Upper Skagit.

'Detalled evidence WLll,be of;ered regardlnthhese-

trlbes and the legal conclu51ons to be reached from
that evidence will of course- be covered in the
post. trial briefs prev10usly authorized and ordered
by the Courf. | | |
THE COURT: Thank you. Mr. McGimpsaey?
MR. McGIMPSEz:_ﬁay it please the Courﬁ.hr
THE;COURTérYou are spéaking-foi the :
FiShéries Departmont. |

'MR. McGIMPSEY: My name is Earl McGimpsey

Vaﬁd I speak for the Fisheries bepartment. The

Fisheries-bepaxtmenﬁ would agree with Unitedrstates
that this case involves two‘temporal aspects, the
period of the treaties and modern times. You are

being asked to interpret treaties =— 1855 was the

. Yyear of the treatles. In that year there was a
.settlement at Olympla. Port Townsend had already

’ been ﬁpunded Four years earller ‘the Denny party

. nad,arrlved at'Alkl and Seattle had its beginnings.
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Three years earlier Nicholas Déwkinw had .
been the first to settle on Commencement Bay and the .

first Settlers had arrlved in Belllngham.;_

There Was no railroad, in fact to the south, B

and there was llttle more than a footpath leadlng to

_Fort Vancouver and Portland.

The tin can had not‘yet'been invented, and

c tﬁé;perfeC£ien‘and*conseduenﬁ develonment of the
*'fcommer01al flshery would awalt another thlrty years.

'~The proaected non-Inalan populatLOn of the whole

terrltory on both sides of the mountains could not have

"”been,more'than 6000 settlers. Twenty—four vears earller ‘

the Unlted States Supreme Court had ruled in Cherokee

Natlon V. Georgla that Indlan tribes within the |

-houn&arles of the Unlted States are not foreign natlons
,;andlwere under the. conplete soverelgnty of the Unlted

. States.

In thatrfear'neither settler nor Indian drove
automoblles on roads, gravelfbr Whlch had been taken
from ouxr streambeds ‘ate packaged foods and the varlety
and quantlty avallable to Inalan and all 01tlzens in
our supexmarkets today, and fished: with nylon gillnets
from aluminum boats powered by eutboér& mbtors_spewing :
tﬁeir 0il discharges on the water, nof:diﬁ thersettlerfr

or Indian purchase products whose manufacturers pollute
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our'streams'_live in houses built from trees, the

. the iggél]fighﬁs§oﬁfﬁhe plaintiff tribes to fish at the
-uSual "énd'accustomed *stai:iohs in édrnmonr with all .
':Cltlzens, but- rather to urge the Court to keep these

contrasts in mlnd as the ev1dence comes 1n from what

enV1ronmenta1 pollutlon._

) Wi;i show'that the intent of ‘the part;es in the treaties

' was to secure the Indians #nd their right to continue to

‘the settlers, But there will be no evidence of any
exten31Ve commercial flshery comparable to what takes

_place today, nor could it have been 1mag1ned

logglng of which has deterlorated our strean envxronment,j

nor were there houses heated with refined 011 the
manufacture of whlch pollutes our env:.ronmentf or
lighted with electricity generated from damsfthét”hqwe
desﬁrbyed or damaged our fish rups.

. I do notfpdint out these contrasts tq,dhalléhg

cme s

was -in the minds of*the'men who negotiated the treaties

and What3iﬁe évidence will be-aS'to'the effect of

: Slmply stated we believe that ‘the ev1dence -

take fish, which was a staple of their‘diet,-for,their
su$tenance; £hat_thgre.was an exchange of fish ampng
tribes for the;consumptiQn uses of the tribal members,

and that a limited trade infﬁish.was carried on with

1=

The commercial flshlng 1ndustry and’ the
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consequent need foreregulatiens}over_whieh, we,contend"
in this trial, was a product, as. wi®E zll the eohtrasts-
that I have'arawn,wifh the industrial revolution which
was only beginning to feel iﬁs birth pahgs in 1855.
o The evidence will lead to the inescapable’

conclusion that it was not the intent of the United

_ States 1n 1855 ‘£0_sécure to the Indlans a monopollstlc _
=i9051t10n ln a commer01al flshlng 1ndustry, that was

'not ‘aven. - concelved 1n the minds of the treaty

negotlators.;*jf- o {e
The Department of Flsherles recognlzes the

disiincﬁ r;ght of Indlans, not shared by cltlzensr

- generally, to'teke fish at their usual and aécustomed'

sﬁetione;, But_the treaty’declared, and the Courts have

' afflrmed that that rlght to flSh was to flSh in common

TWlth all c1tlzens,'and therefore the United States

Supreme Court and the eourtsrof this state have
continually upheid the-authority of the state ﬁo
xegulate the exerc1se of that right off" reservatlon ﬁ“’
prov;ded, that state regulatlons are ‘reasonable and
necessary for-conservatlon and meet approprlate
standards and do not dlscrlmxnate against the, Indlans.'_
Although the plalntlff tribes contlnue to éhallenge:

the authority of the state to- xegulate off_reserwtlon,'

- the:law on that question is well $eéttled. The treaty
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rights, fishing fiqhts,'as the'SupreméfCourt noted

in Puyallup, was not a reservation of 'an Indian tribe's

sovereign prerogative. We are not chalienginq what
Mr, Taylor would seem to indicate, the exercise of the
tribe's jurisdiction to regulate on its reservation.

We are merely éssexting that among the authorities

. to regulate off reservation,.that the state power is

.'p:eeminént,’and thgt_t:ibal ;egulatiOns:off_reSerVationj

cannét'be:in coﬁflictfwith state ~- valid state

regulatlons. -

In its brlef to the United States Supreme

‘Court in tlie second Puyallup;case, which vis: pending

this fall, the United States has repreéented'to thét

court that the purpose of thls lawsuit is to quantlfy

‘ the treaty rlghts. We agree ‘What thls lawsumt is all

about is the scope of the Indlans rights to flsh off
reéervations. We are asking this Court to lay down '

guidelines that should govern the state inﬁegulating

that right. The present guldellnes, though flne in

principle, have not resolved the continuous 11t1gatlon,
the claims andrgharges, they are too vague,to acquire
the confidence of thé Indians, the staté government

or the public;génerélly, |

There is a need for an objective}'définite

understanding that all parties and the public will réspec

1l
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“and think-fair;ra standard by ﬁhich courts, When

judicial_review is sought, can'objectively measure the

- performance of the state agencies.

Unfortunately, both the United States
Government and the attorneys:for the plaintiff tribes’

urge upon thlS Court vague standards which will only

1 be rallylng 901nts for another round of lltlgatlon and
:achleve for Indlan flshermen little more than a hollow_"

'ﬁv10tory. T "‘~

- One other court has attempted to do what we

'are asklng you to do, in many respects thls case is a .

replay of proceedlngs in Oregon.

In that Oregon case, Judge Bellonl announced

rthe,prlnclple of fair and equ1table shate. That

‘principle is subscribed to by the Department of

Fisheries. The fair and eguitable share rule helps

clarify the requirement that state regulations be

. necessary for conservation, because it recognizes a

fundamental principle; that conservation regulations

necessary for cne user groupfare'interrelated to the

'regulatlons for every other user group, and in- the

case of the Department of Flsherles management of salmon

- fisheries of the state, we recognlze three user groups,

Indian fishermen, sports fishermen, and non-Indian

commercial fishermen. But the vwhole regulatory plan is
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.. examining the whole.
,--map, we w1ll see that the nonwlndlan commercial fishery
-;the ocean, that the sport flshery takes place largely '

1n,the marlne areas, and that the Indlan flshery is

'“a Qlace erente& fishery on the rlvers._ As the salmdn

by standards that are necessary for conservation, we

_cannotgescape-hav1ng Whatever.regulatlon we make there
they reach them, and in that senSe, all of our

' merely as the preservatlon of the salmon, in other

- where the differentrsalmdn.from the different streams are

interrelated, and the conservation necessity of each ~

of its component parts cannot be examined without

In part this is because of the very nature

of where the fishery takes place. If we lock at the

takes place in the marine areas in the Sound and in

run from the sea through the Sound and .into the rivers,
they pass through each of these fisheries. )

If- we arevta regulate the last flshery only

also affect the regulations that we make for each.of .

the other fishery groups that fish_on the fish’before

regulatlons are 1nterrelated.

Now, -the Dlalntlffs would define conservatlon

quds, assuring that enough ‘salmon 1n thelr:stream escape
But the problem is. that there are many stfeams and that

the other people who fish on those salmon fish in areas
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.ffsh"iﬁnsfiéfﬁét a'sufficiently broad enough c0ncept'
"~ of bonServatioh ﬁﬁatfwill protect the_overail salmon

~xesbnrcé.7

Texample of the dlfflculty of deflnlng conservatlon
_summarlly is that salmon runs of the flve spe01es tend'
'to cone at dlffexent tlmes, but at certain pomnts in

tlme, more than one.run Wlll berln the same body of water
' ChanOk runuof salmon comlng ‘into. the Sound, coming

fairly stroné run-of;Coho salmon. At certain times

" in the river there are going to both be Chinook and

mixed, and thus the mere regulation for one streaﬁ may
adversely affect the conservation of the mlmon in
another stream?*

So for each tribe to say_.thait its regﬁlation _

has to be'onlyrnecstary for . conservation of its

I

Another problem and compllcatlon as an’

For example, thlS fail there is a- very weak

into the rlvers rlght now. -It will be followed by a

Coho salmon. Tt might be-coﬁservationally necessary‘r
to preserve theVChinook salmon, to restrict all fishing
on it, and at the same time conéervatlonallj necessary
to allow flshlng on the Cohio salmon in order to prevent
an over-escapement which can also be damaging to
spawning grounds. My point being that a simple extensioﬁ

of  the speciésrdefinition for conservation doas not
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‘reflect the reallty of the salmon resource, and Iel’

'belleve the biological testimony will. demonstrate that

If. one harvestlng group were to be glven
prlorlty oYer every other harvestlng group, then the

conservatlon regulatlons necessarlly 1nvolve an .

.allocatLOn of . the resource. It is for that reason that -
ithe falr share or1nc1ple.es the heart of thls 1awsu1t._
':No matter-what“standardfthlSWCourt sets for achleVLng -

. a falrﬁshare of flSh for the Indlans, it will ber ‘

-"effectlvely allocatlng the resource between Indlan and-

other user groups.

Now, whlle the falr share prmncmple oL the

3

Judge Bellonl decision. should be applled 'by this Court,

- the.evidence and . the admitted facts will show that the

Columbia River allooationiof'itziefnot appropriate.

In effect,ron'theJCOLumbia River,'where all
the fisheries-are thatiwere_subject to the fair share
rlimitation=are on the sams rirer_an& fishrthe same
stocks, and we have a different situation .than What
we have in Puget Sound and the coastal streems. |

First, on tﬁe Columbia River the fishermen
areAfishing; by and large, thejsame,stocks—oﬁ fieh,
and so a shared fishing time does give. them an equelf=

fopportunity to catch a fair share. But on_the-Peget

~ sound area, the stocks of fish are mixed when-the hon} :
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fish on'them- 'Equal,fishing time will not necessarily-

_Wﬂ:River“iS-punctuated,WLth dams,tand these dams prOVlde,
r,statlons where flsh can be counted. There are. nor

":'strateglcally locate& dams on the coastal rivers or. the

‘Puget Sound rlvers, SO that there 'is no way to assure

"Q thaﬁzan adequate escapement of fish for the uprlver;

equal tlme for the downrlver flsherles. .

_ falr share model that would suit and be conservatlonally

sound to reflect the Puget Sound and.coastal streams,

- Salmon Commission, its development for the Puget Sound -

Indians fish Qn:them and segregated when the Indians

assure elther group of a fair share.

and another dlfference is “that: the Columbla

'fisﬁéries aﬁd for spawning'Occﬁfg”béfdre you,allow'an‘

For those reasons we believe that it was

necessary for the Department of Fisheries to deSLgn a'

and the model that we offer to this Court is such a\mddél
This'model[is a product of tﬂinking ahd tﬁé reséarch
foDf} Steven Matthews of thé University ofrwashington
Cdllége of Fisheries. | B

While it is based on sound ?rinciples-df
salmpn population dynamics,'and is’pattefned after"'-

the.highly,successfu1,International Pacific Fisheries

and coastal rivers of this lawsuit is a technological

breakthrough for the Indian fishing pEoblem.
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This giodel. would enable'thejDépértmenﬁ bf-
Fisheries to piovide to ﬁhe Indiang-a percentage
of the available harvest, to be set by this Court.
Now, why did we choose a pgrceﬁtage share? We
chose it first because it is an objective sharé.

The continuous litigation in this area and the

continuous controversy that exists between all of

our citizens and the Indians over fishing rights

in this area makes it abundéntly clear that whatever

'this Court does in defining and guantifying the

_indian.treaﬁy right, it must give uS“an'objective;

deflnlte standard Wthh all partles can respect aﬁd

: whlch w111 w1n the confidence of all.

Secondly, the nercentage share 15 the only
sound conservation method of allocatlng the resource
in the case area. If the Court would go - to a _'
fixed'quéta, the Flsherles Department would be faced
with thg;prqspect,that in any glven year, in order
to achieve an Indian qubﬁa; even thougn it may have
shut down all of tha'othe:,flsherles, it Would nave_
to'dip int0'3§awning escapement,'andathen limit the
developmenf of'thé resoﬁrceifor future éenerations;

If the Department were to take the standard

*7‘offered by the plalntlffs as belng the needs of the .

' In&1ans to be determlned in some sort of hearlng'
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_yet another, and the effect would be that the.

‘plan based on what was dete:mlned to be Indian

- discarding the regulatory pattern at the-very'end

- this State should'elone, among the c1tlzens of thls_

what the United States hasrapparently_not:given:them;\

intentien or languege to in&icate'that the parties

process, that'staﬁderd woﬁld be'constantly subject
to . argument and constantly challenged, and we would

only be’ substltutng one set of legal arguments for

Départment of Fisheries would have establlshed a

rights, only to £ind that plan ehellenged in the
court and perhaps, if it were overturned, to throw

the complete harvest of salmon into turmoil by

of the line where it becomes most critical.

- The élaintiffs have urged the doctrinerdf
economic parlty, and they wduld blame the low estete
of the Indlan economy all on the Departments of

Flsherles and Game and assert that the flshermen of
country, be responsible for making up to the Indiens

I would suggest to the Court that, in reviewing

the ‘treaty, the Court will not £ind in it any

negotiating’lookedrﬁpon fishing as the sole or
exclusive means of achieving economic parity for .

the Indians.

Finally, I think fairness requires that it be
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L'an& the IndlangJﬁluctuated with thcse runs. The. .

object to the percentage share motto as setting

then they need not worry.

- we have submltted of ouxr ertten testlmony and

which the State can exercise no-contrcl oftthe'harves

rehould'not'be counted as part of the harvestable

a percentage share. A percentage share Wlll allow

the.harvest to fluctuate w1th the size of the runs

and’ truly in treaty times flshlng runs’ fluctuated
harvest

same would be true today.

The United States and the plalntlff tribes
immutably the Indians’® share. If that share is feir.

But there is nothzng that denies thls Court
the jurlsdlctlon to review the standards it has set
when justlce and equlty requlre.'

There are four basic elements in our falr share
plen,rand I have outlined these in my brlef,_and they

are'discussed in great detail in the exhibitsrthat

Dr. Matthews‘ studles. I w111 just brlefly state
the four.' 7 77

The first'iSIthat us part'ofithe,ccmputetiens
fish which cfiginate in our‘riVersfand go cut_iutoi

the ocean and are caught in international waters over|

share for the non-Indian fishermen. This is simply

because there is nothing that the State can do to
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" control that harvest. If it were to count such

large numbers of fish as are caught in the ocean

fishery, itﬁmight.well'be imposéibie for the State

to even provide thé}lhdiansgwith_their share of thé

- £ish, having cut down every other_fishéry}

'Seéond,'that for the Indians, only the fish .

' that enter commercial channels should count for .

their fair share. They should be secure in their

right to take all the fish that-are necessgfy for
their personal use. We believe that is what Ehe;
treaties intended. - | 7 |

Third, that the reservétioﬁ.catches should count |
towérﬁ-the,fair share:ifirsﬁ, bééause'we are onlyi
¢onsidering cbmmerciél cétches; and, second, becéusé
faifnéss requires:it, fairnes;:to'ﬁhe,Indians who
live on reservations that. have ﬁb-streams in which
salmonrrun, fairnégs to the tribeSfbecéuse thete’r
is a great disparity on their resefvatiohs as1to--
which tribe has the best'fish;ng locations,,and
fairness to all of 6ur-¢itizens.

Finally; for those Indiaﬁs'whorhave fisheries
in marine areas, a fair ?ercentage'share_dn'the
ri%er of origin would not work, and we suggést that

the rulée of law should be that their fair share

can be provided by extended fishing time,la_practice
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:i that has already been done by the Department to

-testlmony and Dr. Matthews' testimony as well as

‘are the part of our case and because they w111 take

the necessity for continuous litigation and let

achleve a falr share.

I would urge that ‘the Court in- 1ts preparatlon

to allow sufficient time to review Mr. Lasater's
Dr, Matthews' two studaes because these studles_"

an amount of time to read them, as I can tell_you,
being a layﬁan. | _ | :
To conclude, I can only say that the Department
of Flsherles hopes as " fervently as to do any of the_
partmes to this lawsuit that_the_Court_wzll take
the bull by the horns and give us a judicial re-’

solution to this perennial problem that will end

the Department of Fisheries and theefishe:men,oboth

Indian and non-Indian, getlon with their business B
of fiéhing. | |

- Thank'you.
THE COURT: Mr. Rhea.

7 MR. RHEA: Maf itlplease'theVCourt, Counsel

T am David Rhea, representing. the. Reef Nettets.

When I ﬁeard'tbe'statietice of,the'variousr

tribes as recounted by their counsel in. the

plaintiffs' opening statements,'it,was suddenly
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fbnlyxsl; thls.year,‘72. I think we are almost

: to“tﬁese 1qd1v1duaLs who sought thelr livelihood

Tthey have cnosen also to call reef nettlng. Basicain

the course of one of their runs.

borne in on me that I am representing the smallest
tribe of all in one sense. . In fact, I'shoﬁld
thlnk we are almost an endangered spec1es. The

Reef Netters' 1lcenses lssued last year totaled

on.a de mlnlmus level ~but it isn't de mlnlmus
in thls fashlon for many years.
. Interestlngly,_there is. a form of flshlng

that was prev;ewed by the pre treaty Indians, which

11; the only SlMllarlty exists in the fact,that 1t
is dqne by suspending a net between two boats.
However, the methods of‘anchorlng ‘now, therusg of
thé cables, the size of,thetbogté, the_abiiity'tb
withstand strong currents and high winas:ig'ra&iqally
différent now from what it %as in those'd%fé'wheﬁ |
they uééd smallgcanbeS_andrthey fished With_netsr
made 6f~bark and the anchoring was,littie dr nothing.
In therlast ana1ysis,_thié“net éuspended be-

tween two boats gets raised as fish pass over in

We have for guidance in_thisrbarticulaf case

pinpointing just where these activities can be

pursued. They are defined right in statute that has

88




p38

10

11

12.

13
14

15

16

17

18

19

20

21

22

23

. 24
ET127;5

been cited in my bfief ﬁhé exact ldcétions where
they may be pursued in theiopen waterg7of Puget B
Sound.,;Also, the manner-of doing it is defined

by a. separate statute. Sb, We have this guidénde.

“Since. these acts are. all of longstandlng -

- by the way, R C. W. 75. 12.140 and R.C.W. 75. 12 150 -

5§ec1f1es the dlstances to be malntalned betwaen

rows and s0. forth

'1ﬁi'ﬂ,-In any event, these activities have been pur-

' sued:fo:,mahy,'many'years. It is a technique of
catching that hasfbeen succéssful'within these’
partlcular areas where It ls followed It dbeS'

;;aqulre & cer@a;n area. But all of tnem are oPen
'ﬁérineliocatioﬁs.

. At this point we submit that in-itsélf'éan
disfiﬁguish this'particularifiShery fme_that which
is involved in much of'the,reét of it. It is-oné
thing'to say accustomed'grounds and'stationé and
think of it as meaning locatlons along streams that
has been ‘a source of flSh for the Indians for a long
time, but when the wnole-concept of open,Seas and.

the regulation of international fishing comes into

‘play, there has to be different treatment for fish--

ing that is done in the relatively open WétérS'Of:

Puget Sound.
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Vls used in the names of the parties should not be

I supplied a requeét-in the Interrdgatdries fdrféhe ﬁameg
'"anﬁ;aa§:¢55é§¥df'thélmembers} and they do. not egual |
 thé%number'dfiiicép;¢S t@éﬁ ﬁaverbeen iésued. K think
:V£53‘a530ciétioﬁ hag éﬁ;£:$eeﬁ éprung into being.- They -

" had: to w1thstand an attack from Inltlatlve 77.
- were a fish trap.
:“Schoettler, it was an act of consx&erable activity in

- peril of being put right out of business. This arose

 similarly, and to.that extent only they are conducted
. to have these waters in which they pursue their Form

_banned,f:om having control thereover;

The very fact that the word “assoc1at10n"

misleading. It certainly is'a loosely formed group.

Slmllarly,'a dlfferent branch of the commerc;al f£ishing

lndust;y:saught to have themrbanned on the theory they

The precedence 1n ‘our state, Pirak v.

as an association.

On behalf of the'Lummi Tribe, the state sought

of fishing declared to be accustomed grounds and

stations of the mdians and sought to have théfstate

There has been a switch in +he. flnal pretrlal
order, but you know they ask an allocatlon of these :

locations that there are in these areas that are utilized

We submit, your Honor, that none of thése,ére
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;the tlmes. How true, and how readlly we accept that.
.-caseelon'the~federal level to 901nt out, although in

J treatles wmth forelgn nations. In any event, these .

.7accustomed flshing-statlons. That would give an_

—stopped, but'what is so often ignored, what is so often

called for by the factors that must control in a legal
sense the disposition of thls case.
I will agree completely WLth the remark that

Mr Getches made. Contractual rights don't change w1th

It is. to be noted that there are varlous

scme respects they. are tréaties,” they are - not the ‘same as

treatles have a language so simple that to &isregard
it is to only create problems where none may exist.

It says they may contlnue to take thelr usual and
exclu51ve rlght, lf that is where the treaty has

disregarded'in the name of the cause of the Indiéns,is
that it says, in common with the citizens of the
territcry.

| | 7 The Indians, éhey have since become citizens
too, a fact that didn't_exisﬁ at that time. *In comﬁonﬁ
meane they are utilizing a jointly shared resource . - |
The plans can be the same fcr'éach side, each group
taking. | | - :

They attempt as has been frequently asee:ted;

S

in various trials related to these issues, Indian treatie
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must be interpreted liberally. We must extend to them

: speciel meaning, but as I cited iﬁfmy“p;etrial brief,

several very respected judges of the Supreme Courts,

Justices-ﬁeed,fMurphy and‘Douglas, in,regard to the

.Puyallup case, partlcularly Justices Reed and Murphy,

well we  mast resolve £reat1es in a fashion that w1ll

?~:try to glve the. beneflt of any doubt,to the Indlans,r

x ,but a clear meanlng oE the word shall not be dlsregarded

and that’ 1s.all that is belng asked in this case, that

' they haVe the,glght to take thelr;flsh a; their usual

andraccustomed-fishing=ground53fbut‘in'COmmon-with ,

. others is the rule,'and at no tlme has any member of the

fReefnetters sought to exclude them.

7 They wouldn'tVexclude_them:tomorrow,‘haﬁen't_
excluded them in the past They should have their
rlght to come down to those gronnds and LlSh precmsely
as do these reefnetters. These- Reefnetters have to pay .
the state a $100 license fee-for'thisrprivilege;

Due to a precedent of the Unlted States

Sunreme Court actlng on a WaShlngton case, the Indlens

'vould not have - to pay the llcense fee.. They could - come

in and fish in the same manner-that the'industry has had
to pursuerin therpaet. One of-the_things'that'has'

insured the sﬁrvivel_of this method of.operetion'from"

season to season, anyone who wanted to .reefnet would -
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:cdme bhack to the prior 1ocatiqn.  He leavesra portion of

‘his gear to the next season. They také,a.grappliné‘
i*ihava to follow that._ There'is no regulation, there is
' no; law. ‘It is. comnon sense.‘

**They couldn t have! gomebody taking " another fellOW s

_to thls stall,gach,mornlng, you go to that stall,

. are some wailable, There are some being fished now

hook, they putrtheir'boats back into_place, but they

- They couldn 't have ‘an Oklahoma iand rush

every tlme lt was the beglnnlng of the flshlng season."

500 pound,anchor that represented time and money.
If there were a dozen.people that had one parklng 1ot-

and.obser?ed common sénse,*they would say I will go

They have followed this practice and theféfo:e'they haﬁe
vmable existing rlghts to fish. | ' | |
Without ;t, I repeat, there would be a 1and
rﬁsh.' It would-be,as dramatlc as any w1ld telev131on
scrlpt, if they dldn't have the practlce they do.

Very well, let the Lummi Tribe come out w1th

You can have gear that will foul the others.
There has to be strength of . anchor, strength '

of cable andaso,forth. Come out, use the locatlons, Ther

that haven 't been_usea for twb or three yeérs. That is

all that would be necessary to meet the requlrements

" the same practical,method They have to have limitations|.

14
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‘-,fébi“ Ouf*tés%imonfreventually will show they have
-~ been offerad p051ﬁlons on the crews of these, because

 1t.takes four or" flve, and sometimes six to operate
" interest in.éo’serv1ng. They have been offered, and

no uprootlng o o altarlng of that practlce conducted on lt

_some in our own jurisdiction, in 89 Washington, and on -

' through the recent Puyallup cases, they all mentioned

years that I have.referred to. In letting there be some

of the language, "in common with n That would be 1t,
that We fish in ldentlcally the same terms, They

would have_the;one gdvantage, in not hav;ng t0 pay;the :

Foe T

these reeinets. They have not manifested a. con51stent

friendships exist, they were ‘urged to do lt;

We submlt as to our group there should be'

They axe:pnder'state.control. The state has lts rlght

to .control. In every case it ever had, startlng with

the pblice-powe; of the state.

- Police power has Been'exercisedrfor all these

order in yfacﬁicing conservation and_So forth in this
method-of fishiﬁg,'ahd of-course,an additional point
over and above the pollce power that has been recognized
and granted to a state, the power of controlllng the
flsherles.' |

Now, as to_salmon; .. at least, it is to

a substantial degree a created resource. The University
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.lrable”étaff They know ‘more about ‘the runs of flsh

*ﬁ-ln thls area tnan any other source. It is proper to

; knowledge.' We don't even have torrely on the old idea

it-that the state has- all its fish and game under a

i_no quarrel w1th the gentleman representlng the Qulnault .

- That is all on reservation} and it is still in COmmon

with the reservatlon grounds.

~ equal share of,the fishery department causes us rather .

f Washington has a school of flshurles second to none

in the entlre world, The Fisheries~ Department has an
have them then preservzng this with their spec1al '

natural rlght This is now arcreated resource,_and
with that creation should be,the.power to allocate the

uses of ;t. ?It can be malntalned and.preserved I haVe_

Trloe who speaks of their regulatlons there._ I think
that is wonderful. They are enhanc1ng thelr resource
on their own reservation.

‘Similarly, therLummis, theYﬁhavé'a right to
have thelr own reservation, that,u?pér-right-one_qntthat'
exhibit'over there . ‘They have areas within it where
they haVe,figh traps no one else cat have, énd they
catch their fish with that. : |

Your Eonor has undoubtedly heard of the

aquaculture tney have, They are_also grow;ng thelr flsh. o

One final c1051ng comment., . This fair and
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'would be” true, an& that were to be a controlllng

_reefnet statlons, permanent as they are throughout the

ridiculous. One would have to concede ﬁhe'thought of —_—
) everybody owns the gear, it is the same gear he has

- used for years; and maintained it all the time, and’for

“areas. That may SOlVe that Other than that I would

considerablefCOnCern beoause of~the peouliar proﬁléms
of this partlcular branch of the flsherles, utlllzatlon
methods .shall I say.d

I noted thet’he does concede,ln point number
ooe, it shall not be deemed to 1nclude those taken out

on the hlgh segs. There are other controls 1f that

prlnclple in any fair share doctrine. I don 't thlnk 1t
would 1nterpose barrlers that would be ~almost

1nsurmountable in practlce onthe utlllzatlon of thege

season.,

_ Perhaps I am a little needlessly concerned a
there, but I would suggest otherwise the matter of
allocatlng of fair share as they pass through a partlcular

flxed,statlon, well, it would be impossible and almost

one or two days a week is he supoosed to turn it over
to the crew from the reservat10n° That is rldlculous,
but how else would 1t be a falr share° Perhaps they are

excludlng fishing from the open water and the marlne

have a deep concern,'but in my final Summation, your
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1 Honor, I know your HeﬁOr will read theee briefs.' i
2 would draw the Court s attentlon to the fact that our -
3 o Supreme COurt hasiAng the United States Supreme Court
4| - ‘-f.has several tlmes sounded a warning that one not depart
5 C -'tfrom the~faxr.mean1ng of—wcrds, and the meanlng of these
6 E words ln these treatles 1s so clear, 1t creates. problems
"7 '_'there none should ex;st, to attach some exotlc meanlng
8 N , to what "ln common with other citizens" means in the
}f‘gr - taklng of flsn. R Qi | -
;tiﬂi , -'J- - : TFE COURT- ri béiieve'th;t concludes the
11 _;bpahing;sﬁatemEnts, On;behalf’ofithenf_iﬁtertenor
12 7 defendents - -
'13 ' | : o - It should be noted and the pretrlal order
14 - ‘records, that the Washlngton State Sportsmen's Councll,
i5 | the Association of Northwest-Steelheaders,'the State of
16 - Idaho Fish & Game Department, and Purse Seine_?esSei
17 | Owners Association have all sought and been granted
18 the status of amicus curlae, friends of the .court, Wlﬁhr
‘19 leave to. submit memoranda apon any Lssue in the- caee'
20 | _; they deem approprlate.
21 _ - These fine ODenlng statements in every
22 ,i " instance have reminded those of us who are to try the
23 ' case, which include the'counsel and the Court and |
24 ~ . others directly concerﬁed,;anﬁ highlighted for us the .
25i | esseﬁtial-issues and contentions cf‘therparties.':Thist
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};bear and evaluate the testlmony that is presented

ie7ceunse1;in this lltlgatlon pack in 1970, I expressed

that I would allow the most liberal interventions,

first pretrial order. I’'am not aware of any issue or .

. is not within the orbit of this case.

is. ail with a view of our'haﬁing them in mind as we
At the flrst pretrlal conference wmth
the hope that at long last the case had been brought

in the federal court in which all parties having or

claiming interest in fishing and fishing rights, both

Indians,'ané_non—In&ianS”had'bEen'brdught. I”indiqated_

to be sure that'all_qf_the tribes concerned or the
groups claiming toibe tribes, and on the other hend,
all others who had ér'claimed some rights in these
serious preblems were includéd; and I think we ﬁeve
achieved that. | | |

'Even:the eohfentions of some who are not

parties directly, at least, are stated as issues in ..the

any phase of an Indian fishing treaty cdntrbversy-thatr,

With that comprehensive representation in the

case, we must all assume a high degree ofjrespdnsibility
to see to it that we confinegourselﬁes within |

those issues, in the firstrplece, and secondly'that'
each of us does everythlng that he or 'she can do to

present all the avallable evidence concernlng these issue
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. tation of evidence,*argﬁmenﬁ, briefs. To the_bes£

Suprenme Courtg_as I expect and hope Wlll be the '

',tlme, these 1ssues and controvers;es that have .

sometimes violence, throughout”the_years, can be

expeditiously,_bﬁt:fully, and to do all that we

can in our profession to bring about a sound presen-

of my capacity and ekperience, I will render deciSioA

that when'reviewed’by the cineuit.ceurt and the

case, that we may have prov;ded all of" the lnxorma-l
tion that is obtalnable on these questlons, that we

will have made fact xlndlngs upon all 1ssues where

- there are. genuxne=assues Oe,fact, relevant or. pOSSlblYp,

relevant, and that We Wlll glve to the rev1ew1ng

courts a. record upon Whlch,‘perhaps for the fzrst

Dlagued thlS area from shortly f0110W1ng the

executlon of the treatles_W1th,1ncrea51ng VLgon,

resolved.

(Continued onvneXt'page.)
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Itris an awesome taskffeiuﬁaefteﬁe,;gﬁt cempeneetion
of course; for all of .us, myself 1ncluded is-to
know that we have. a- tremendously 1nterest1ng case,
we have able counsel who are v;gorously going to
present everythlng that can possibly be presented
and that the reward for those,efforts wxll be
sdﬁeﬁhing above and beyohd”the;coﬁpeﬁéafipn_in:our
respectlve positions. Ai'lEaSt that's the'way I
feel about it, you may be sure, to the utmost of

my ability, I will glve every moment of my time
to tnls case. to the exc1u51on of other matters
untll_we have concluded this first phase of the
trial of the issues in—the ceseJE o

‘I think we Wlll now take just a snort recess

and then carry on with the first witness. Take,'say,

ten minutes or so to get readg to-carry on with the
first witness. |
(Brief receSS‘teken,)
7 THE COURT: I understand fofVSome'?eason-e:
Mr. Stiles, who is representing the4Uppeﬁ skegiﬁ,{
Ri#er Tribe, as we cali the@ in the pretrialwerder;

is not here. I.think we shouldsgo'ahead. We heve ;

a llmited time before the agreed break hour when we ten

conSLder what the. OccaSlOn of hls not belng here 1s.ﬁ'

After all, he can,reaQLﬁhe transcrlpt of these
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‘called as a=wi£ness,on_behelf of the plaintiff,

0 Mr.

isrminutes aﬁd bring himSeLf)quickIy up*to—date'if
he,getSVhere, |
MR. CONIFF . Yes, Yeur Honor.

Your Honor, pursuant to the agreement wzth Mr.
Pierson as plaintlffs liason counsel, we are offer;
ing ae the first witness iﬁ the trial Mr. Carl “
Crouse, Director of Game, who Would be very diffi-
'cult for him to be avallable ‘next week:
propose to call Mr. Crouse to the stand and have
hlm sworn for the . purPOSes of adoptlon of hlS
rprepared dlrect testlmony.,, '

THE COURT: Mr.

Crouse, please.

~ CARL CROUSE,

being

first duly sworn was examined and testified as follbwe:r

THE]CLERK}_State your name in full,

~and spell your last name.“

THE WITNESS. Car11Crouse, C-r-o-u-s-e.

DIRECT EXAMINATION ~ ¥ =

MR. CONIFE: "'*'J?: *ﬁff'ff*;i”;kf’"

BY

Crouse, are‘you £he same Carl M. Crouse

So I would.'

3

pleasej

7101




p4l -

[=,) W

10

11

12 |

13
14
15
le
17
18
19
20
21
22

23

24
25

B

22 typewritten pages and which has been marked as

' Yes.

_cdmpatible with the Departméntfs management objec-

who has prepared a direct testimony consisting of .

identification E#hibit Numbér c-142

I am. | 7

Aﬁd, M;. Croﬁse, if ycu weré.asked‘the samé ques~
tions, which.aépear_oﬁ yourrprepafed ditect ﬁesti—

mony today, would your answers be the same?

Are there any éorrecfiops df ad&itions thaé,you'
would care to:make-ﬁo tﬁe preparétiéh’bf yoﬁr &irect
testimony at this time, Mr.hCrSuseéz_
No. | |

 MR. CONIFF: 2ou:zﬁon0r;rI do'have_éne
correction, Which appgargrin a.qﬁestiOn at'thé_bottom
of pagerg.: I woulﬁ like to*changeythe-question to;

"Do .you considef off ressrvation commercial netting

tives?" ‘That would be the corrected qﬁestion. The
answex as_given was not -- the gquestion was not
properly drawn making the answer unresponsive, which

Mr. Pierson objected 'to. So we want to redraw the

guestionm. -+ -~

:  THE COhRT:rPut‘the question to Mr. Crouse.
Do you have it in mind as .he read it now?

THE WITNESS: Yes, sir; I do, Your HORGoT.

-1ez2.
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I prepdred in the brief that Mr. Coniff has.

~testimony appears on nage 6.

THE COURT: You may answer, please.

THE WITNESS: The answer is the one that

MR, CONIFF; I would then, thereforé, ﬁove
aﬁ'thisAﬁime, Your Honor, the admission inﬁo evi- -
dence of what has been maiked_aé Exhibit ﬁumber,Gflé
and as prepared 6f the direct testimony of Carl |
M. Croﬁse. | |

Mr. Pierson has noted 6bjections to several
of the questions and porﬁions_of the anSwer} which
I believe'he will desire tq‘argue fo the Court at'
-tﬁis fime on. i- _ |

THE COURT: Do I have a text of that?

MR.'PIERsomz,xt is G-14, Your Homor.. -

THE COURT: I have it. |

‘3ﬂR. PIERSON The flrst objectlon to the

THE COURT: Yes.
MR. PIERSON}?AS the question and there
from 1inesf20 through 27 1ndlcate, Mr._Crduse is
asked taygivé an answer with respect to the abundancé
of steelhead trout in the rlver. Hls answer would -
we contend be 1nadm1551ble for three reasons,ru |

first, because he speaks in terms of hlstorlcal

facts, and he lS not qualliled as~an hlstorlan
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and'anthropdldgist. 

Secondly, he is not competentlto-state what_
happened befére the reguLator&'authoritf of-thg
Department of Game vested #n:appfoximately the
Thirties and Forties. B 7

Lastly, there is no stated foundatipﬁ for this
statemeht, and werdontend that such a foundatidn
is necessary béfore,we can call it sufficientlf
reliable to be admissible. B 7 7

- rHE.COURT: Eécuse ne, I have paée 6 but |

I do not see that. -

| MR, PIERSON:'Page %, excﬁse'me.

THE COURT: I ha#eLit.

(Continued on next page.)
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s . MR.,CONIFF' Your HOnor my response is

-2;?Slmply that An the quallflcatlons of direct or
; cross, he states that he ‘had been employved by the Game
, ”Department for approx1mately thlrty—two years; that

'_he_holds a bachelor of science degree in zoology fron

Washlngton State Uaner51ty, and a master of sc1ence

degree in wxldllfe management from Washlngton State

Un1Ver51ty.

Then on page 2 You Wlll see in- hlS testimony

'hls general descrlptlon of his thlrty-two years of

experience with the Game Department and with thelr .

'-programs which would, of oourse inolnde the subject

matter called for by the Answer. -

I would suBmit'thet the objections would go

to the weight and not the admissibility of this witness'’

testlmony in this regard.

There are a number of other gimilar objectlons

whlch are made by counsel regardlng what he contends is
- a 1ack of proper foundatlon. My argument in response

to each of those objectlons w111 be the same as I have

just presented to the Court. - -

THE COURT- I take lt your 9051tlon .on- each

of them would be the same, as well’

- MR. PIERSON: ;That,ls correct. It states; no

foundation.
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" THE COURT: Each of the objections will be

" overruled. I COnsidér the.evidenCe'admissible, and

: the,only questl 1nvolved ig the weight and. value of

1t, the experlence -and the data upbn wﬁich it isrbaséd.
' “So ordered; VAn e§ception is allowed, of
douréé;:fo;;therovérruling of the objéction in eadhjr”
iqstancéfﬁoted;f; : _ | _ 7
":MR'ﬂPiERSONi:'Véﬁ??ﬁell YOur'Hohof. ;

There is one onjectlon that is really

dlfferent in klnd, and that appears at pages 10 and 11,

the bottom of 10, from line 29 to. the top of 11, line 3.

The essence of our objection is that Mr.

Crouse is attempting to interpret a Supreme Court

decision and the legal meaning of it. My understaﬁdihg

is that he is not a lawyer,rnor is he in a pcsitibn_wifh-
the_state.to act as a lawyer. |
CTHE COURT: I don't think you need_td be

worried about that. I will let the answer stand. Of_
course, I understand that Mr. Crouse is giving his
view of a'decision;-rI'will have to make my own mih&
up with regard to thg-decisioﬁ aS*torwhat iﬁ,meahs.

| MR. PIERSON: I think from the two rulings of
the Court we have expedltlously done away Wlth ‘all
of the objectians of the plaintiffs. |

THE COURT: Very well.
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:1 "'&:' o MR. CONIFF: _I,therefore, formally movesfhe'
“2‘ ;rd _ édﬁiésion-intéiévidéncérgf?wﬁat has been marked as -
3| e-la. B R o
41 -' ' S TﬁEVCOURT- fhe éhtire direct téstimony is 
5 - ' admltted with the quallflcatlons indicated in rullng
6 o on the objectlons.
7 - Proceed, pieése.r
8 S By the way, I think for tﬁé record, because
9 { ' iﬁ’ﬁight'noﬁ-appgar elsewhérE} that we have in prétriall
10 qonference'discussed-this méfhod-bf présénting eViden¢e
11 | in a:number qf instancés, and ali parties have'agreed |
2 that it may be done in the instance that it has been
. | 13 déne, with a view of épgeding up fhe trial précéss and
14 | conéerving_the time of all.
15 _ 7 _ :
16 ' ' - CROSS EXAMINATION
{7 | BY MR. PIERSON: |
18- o Mr;,Crouse, dirécting youxr atﬁention nOW'té youxr
19 ' _ testimbny, I woula like to ask you a numbér of que$tidns.
20 Let us proceed, if,you Wiil, to page 3. | - |
21 ' At the top there your answer indicates that
22 - as Director of the Game Department you have overall |
23 7 ' responsibility for the operat;on and managementfof,the:
2% ' i | Gameruépartment, under policy direction offthe’Statéff
25 ' Game Commission. | o
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,Indlan treaty flshlng rights and the regulatlon thereof

Commission and the Game Department at that session, those

'conSLderatlon for conservatlon.

_Whlch meeting are,you!referrlng'to, or which one would

reservation fisheries by Indians'was,discussed onthe

Ifrom the stand901nt of attemptlng to reach what the :

-court had concluded 1n this.

My questlon is really dlrected towards your
meetlngs of'October'z 1972 and just recently, August
20, 1973,

As I understand it with fesnect to any
by the Game Department, the action of the Game

sessions, was considerat;on of a policy for cQﬁservation.

My question is reallydirecté&tolwﬁethef o
that was an item that the GAue Commission wanted to take
up iﬂ its general pdliéy overﬁiew, or whether At's

somethlng that the Ganme Deyartment wanted to take up or.

just who was the movxng factor in taklng up . that- pollcy'

you desire that I discuss first?
Let's start with Octcber 2, 1972.

The October 2, 1972 meeting;‘the problem;of off-

baSlS of the lmmedzate past &ec151on, and was dlscussed

Our preparation and our determlnatlon to the

CommlSSlon was that we ‘would discuss. thls and the need

of a pollcy decision to change dlrectlons if it appeared

108
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;that itrwas‘not—néCESSary'forﬁéonservétion'to prohibit
‘net flsherles ln the Puyallup Rlver.'

\Now, wlth resnect to this most recent meeting of August

20, 1973, your consideration then of offfreservatlon,

treaty Indian'fishing,,and‘the regulation the;éof,

" would your answer be the same?

At'our”méeting in Auqust of this vear, the August -
meeting is the one and only meeting that the State

Game Commission normally considers fishing-séasons.

The August meetlng of this year was to con51der the . 1974

'flshlng seasons in the state."

We did in establishing our seasons at that
time begin carefully reviewing What'court?décisionsrwef
had pertalnlng to this.

Ye dld present to the COmm1551on from,the

- Department our recommendatlons for or-recommendatlon

whiéh you havé a copy §f;pertaining:to'the rﬁﬁs_bf fish
tﬁaﬁ we anticipated_of Stgéiﬂéad in the Puyallup.Ri?er'
for the 1974 season. ‘ ' -

| on the basis ofnﬁhe-inforﬁation we had and
égain, in accordance with the court décisibn, we
recommended and determined that for conservétipn
purposes the Steelhead could not stand net fisheries-
on the Puyaiiup River;r R o |

Was the :ecommendatioh of the, and the decision of the
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' you'on°

Game Commxss;on as & result df thls August 20 meetlng

RE

_effectlve as to other Indlan trlbes be51des the -

'Puyallups°

Our primary emphasie was on ﬁhe Puyallup Riﬁer.r It did.

' cover all other streams in the State of. Washlngton

w1th the Steelheads
Is it accerate to say, also, that one of the judicial
decisions that you were following on August 20was the

May 4, 1972 decision of the Waéhington State Supreme'

Court in the Puyallup case?

This would be correcﬁ;

In a little furtherrdOWn in ybur Wfitten'tesfiﬁoﬁy there
on page 3, Mr. Crouse, yvou say in answer to .a questlon
that general management of the Game Department is to
preserve, protect and perpetuate the_game-ﬁish and
wildiife for the people, -

Over at page 10 —- pardon me. What page are

I was just on page 3, llnes 7 through S.

Then over at page 10, at llnes 10 through i6,
fhe questlon 1s asked you what is the. prlmary management
objectlve of vour department.

| Your answer is tha? the éfimarf’objective

of the Depariment of Game for Steelhead ie_to preserve‘=

" the resource. - Following this, those that are needefl for
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2.7 reads:

thisg puréese'ere aliowea*tb-ﬁe'taken to a recreational
--flshery for»enjoyment by all people of the state who

'deSLre to part1c1pate in thlS type of recreatlonal

activity. -

I would likeryou,lif you would, Mr. Créuse,
to cdmpare those,statements with some others that have
been made and stipulated to inrthis case,

7 " We have in the Joint Biological %tatement,.'i
which is Exhibit jX—ZQ, a étatément“regar&ingefhe
management purposeé and objectives efrtheinepartment
of Game. | |

At page 89, the second sentence in pérag:aph

"It'8" «~ heing fhefdepartment of game --
stated pu:pose is 'to pfese:ve, protect; perpetuate
and enhaﬁce'wiidlife:ﬁhreugh reguletions and
sound continuing prograns ﬁo provide ﬁhe maximum
amount of wildlife-oriented recreation for'théi-

"~ people of the"state."r | |
And there are some oOther statements which I
would also like to compare. These are.in the admitted
facts in the Pretrial Order. 'The first appears aﬁ page
59.. I am referring to paragraphr34428 onrpage 59,

where it is stated and admltted as a fact that in

: formulatlng policy establlshlng regulatlons and
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7;g3urlsdlctlon, the Game Department and the GAme

 those flsherles a maxlmum sustalned recreational

the fish supply for sportsmen.

~organization is not commercially oriented. The"

'preserVLng, protecting and perpetuatlng the wildlife

are totally and completely protected, also a”numbér of tha

attempting to'conServé fish resources undex their . .
Comm1551on con51der as the ultlmate purpose 1n managlng

experlence “for sports flshermen.

Then at page 62, in paragraph 3—436, it is

'agaln stated as an admltted fact that. the GAme De@artment'

flShlﬂg regulatlons and propagatlon operatlons are

d351gned both to preserve the resource and to enhance

- Now,. after that long preface, ﬁr CrouSe,
my questlon is is lt not true that the purposes and -
objectlves of the management program of the Departmeﬁt
of Gamﬂ are designed entlrely for the use and
enhancement of the source within harvestable llmits
for sportsmen? | |

The Department of Game as a department andJstate
Department of Game 's resoon51b111ty is in the area of .

resources of the state that comne under‘thelr jurlsdlctlon
towuse those species, where pOSSlble, for recreata.onal=

enjoyment.

':The majority of the_épecies'that we -manage

2T,
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‘lncludlng certaln game anlmals, and lncludlng certain

sports alsh, there are Seasons. .

Maybe more dlrectly_I can say when YOu are cdhfrOnted |
with a claim in a treaty that Indians haVe a rlght to
take from the STeelhead resource, and you compare that

agalnst the statements I haVe read about the ultlmate

recreatlonal-use for sportsmen, 1sn'trlt true,that

~you concentrate and 00n51der only the interests of the

sportsnen’

When we . are confronted w1th what we claim are treaty
rights for flshlng -~ and I thlnk you understand that
we do not claim any 3urlsd1ctlon on reservatlons for
any type of w1ldllfe, 1ncludmng the fish we are
respon51ble for -- e have, and we will éontinﬁe-te

follow any legislative act,-any'congressional.act,{or

any ruling of any court that we have these cases before

that come up. We are extremely_pleased when we can

- get a clarification of what oﬁr position is.

To this date, we do not feel there has been
a rullng within the parameters that we are responsmble
to_allow commerc1al f;shlng by a special group qn the.
rivers. ' |

In referrlng to the SDElelc Puyallup case,

. wWe feel thls because we feel that in the matter of

7 conservatlon that we are within the parameters of that
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-r,court orden.:.

'of'Fisheries'has salid that t&t;’leldws,that‘decision.

-f0110ws,that decision and the pepartment of Game does noj

15 likewise a commerC1alflsh in the- Columbla Rlver,fdue,

- to the 1mpact and due to the fact that they are taken

With resnect to the. decls;on which I am sure you are'1‘4
famillar with in the District Courtrof Oregon by Judge

Belloni, known often as the So Eappy case, the Department

That decision was specific, not just for =
salmon, but for Steelhead resources ‘in the COIumbla

Rlver. Wbuld vou explain why the Department of Flsherleﬂ

I don't teallyrknow if IVShoﬁl& talk for the De@artment’
of FisheriéSJ_ Certainly, I would give you my impreSsiqp
of why. | 7 | - |

The Denartment of Fisheries is a comﬁergiel

group. Everythlng they manage is commercial. Steélhead

in the Columbia only inlOregbnrcommercially;

| Se, it would properiy follow'thatiif
Steelhead are taken -- and, agaln, I am puttlng my
1nterpretat10n on it -~ it would properly f01low that
if Steelhead_are-a,commerCLal fish in the Columbla Rlver'
that they would fdliew this in setting of~their.seasons'
and. seasons in the Columbla River have allocated a share
of the fish to the Indlan flsherles w1th1n the Columbla

Rlver as part of the commercial take.
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i',If'I,anEfeﬁendrﬁou correctly, it is only the fact
be commerc1allzed cutside’ of reservatlon boundarles

- In my opinion, as any state department-l.am sure does,
at least speaking for the Game Department we follow

the rules or the laws peéSed by the Legislature, unless

there is as between the jurlsdlctlon of the Department

‘reason that the Department of Game does not follow
: the So. Happy case; is that correct"'

_ You have asked several questlons at once. I will see

that the Washington State Legislature had classified

Steelheed as a game fish and has said that. it may not

which prOhlbltS or states the posxtlon of the Department

of Game not to ‘follow the So Happy decision?

these are changed by some'other'authority} which would
be a. court or which could be changed by the Unlted
States Congress

My guestion really is, I Want to know what dlstlnctlon

of Fisheries and the Department of . Game, or the
difference between the relative natu:e,of.the fish tesoux
that they regulate, | |

As I understand;rfour answer is +hat because
the Washington State—Legislature clessitiee,Steelhead
as a game fish, end.says.thet-it cannot,be'commercialized

outside the . reservation boundaries, thet is the only

ce

if I can get them for you.
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THe reason we have not is because the State

Legislature has classxfled Ralnbow Trout as a game fish,

-whlch Steelhead is.

The second réSpdnéé-to your question,ié the
oﬁé that pertains to conservation, that-z-believe vou
alluded to earlier in thé_Puyallup deciéion. We héve
coﬁsideied this..- - :

The first part of your questlon, which is a’
rather leong explanatlon as to the dlfference between
Steelhead and,salmon, do you de51re to have me go-lnto
that at this time and explaln to you what I feel are -

the basxc dlfferences between these two’,.

" {Continued on the next page.)
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If that's the reason why the Deparﬁméﬁt of Game
does not follow, I would llke to -- ' ' )

MR. CONIFF- Your Honof,' I really am g01ng
to object. It seems to me we are belng cross—

examined on the basis of,a decision of which we were

‘not a party.

THE coURT-'well,:if the,witness,haS'

famlllarlty with the So~Happy case, and I take lt

from the testimony up .to now that you are famlllar,~

wlth it, you have read theISo—Happy decision?

N THE WITNESS: I would say, Your Honor,
f'ﬁ only reésonably familiér with it as it affects -
the Columbia River. Ve have not*considered that
a blndlng case in- thls State. We have no’ jurlsdlc-
tion on-thejchumb;a;Rlver~as arGamejpepanﬁment-
as it "pertains to commérciaiizaéibn af steeiﬁead.

THE COURT: That is the answer..

{By Mr. Plerson) Mr. thusejtfleou;‘étaff.in&icatédA

to you that the steelhééd'reéouiée could be pré-

served and malntalned by allowzng a certaln recrea-

tional flshery on steelhead and also by alIOWLng -
an Indlan net flshery‘%L steelhead outsmde the

reservatlon_boundarles,,Would you feel that the

VWashington State statute, which prohibits commer4;

cialization of'steelhead, would bar you frbm'
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authorlzlng a net flshlng season for Indlans pur-

suant to that treaty outszde reservatlon boundaries?
I do feel that the Wash;ngton State statutes pro—' ”
hibit us frem Settiug a commeroial or a-gill-net'
season for steelhead for anyone. I. doufeel that
this has been amended by the Puyallup dec;sion,
and this we are taking into consmderatlon and w11l_”
attempt to foliow this decision in any futufe H
seasons we set after we ﬁad our Euédst meeting of
this year. -7
Let's go back, if we could, to Octoberrz, 1972,
which is approximatély five“months after the Washing-
ton State Supreme Court iSsued a-decision felative |
to the regulatlon of Indian net flshlng for steel—r
head. Let me dlrect that questlon to that meetlng.
If your staff,for the ev1dence presented to

your department had 1nd1cated the resource oi

steelhead in the State of Washlngton oould be_pre-

. served and maintained whilefhaving_an Indian net .

‘fishery, regulated or unregulated, outside reserva-

tion boundarles, would you have allowed your depart*
ment to recommend to the Game Comm1351on that such

net flshlng seasons be authormzeo”

'Certalnly, 5 1t’fell thhln our legal right to do,,

and thls we covered very carefully agaln as’ lt

,‘k
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pertains to the steelhead runs in our meeting of

August of this year.
If it pieases you,'the_Game Department did.
attempt to inform all tribes of interest that the 

season was coming up. .We set a special meeting

‘for these tribes in the office to discuss with them

what our recommehdatipnsrwould be, to receive any - -

"¢omments that they desired. We advmsed yourself and

counsel, you lndlcated blologlsts of the Flsh
& Wlldllfe Service and attemptlng to flnd out 1f

we had missed anythlng. It was s;gnlflcant in

_settlng our seasons ln August of thls year.

Do I_understend yoq'tO'seyﬁ5Mri-Crouse, nd gettlng
back te the Odtobef"éﬁa date, that you had a leaal
rlght as the Game CommlsSLOn to recommend as the
Game Departmenteto recqmmeg@rto;the,eame cOmm;sslon
the authorization'efiiﬁﬂian’ne£ fis5ing outside of

reservatlon boundarles 1f the evxdence presented

- to your department showed that such .a net flshery

by Inélans:outszde the;;geegyegeons_epuld be carrleﬁ

*en'while maintaining:and,preserving the steelhead

; resource?

It was our feeling at -that time that we followed

the-directiﬁe of tﬁe Puyellup decision, and we dld'

this on the advmce of our attorney and we dld

-1l9
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. to know what be51des the concern for the preserva-
~would enter 1nto the declslon of the Game Depart-_

-net flshlng season outsrde of reservatlon boun-

the

7:you correctly, another factor was. the ex1stence

Thls is correct.

"What I want to know is lf you had a posatlve ana

time., I felt that in August ot_this vear we”had-'

in this court decision.

‘and malntenance Was a factor, and lf I un&erstand

it.onrthe basis of conservation, and T feelfthat

we did follow'the directives of the court at that

further information, and it again refined our
?rocedures_and had goneithrouéh'them very carefnlly,

and it again follored the directions establiehed'
Now maybe I can try thls chne more . tlme, I Want

tlon and malntenance of the steelneaa resourcerj-7

ment whether to recommend authorlzrng an In&lan

daries? We know that you say that the conservatxon of

resource, Whlch I. say - I m termlng preservatlon,

of the State statute Whlch prohlblted net flshlng°:'

an afrlrmatlve on the factor of preserv1ng a .
resource, would that State statute Stlll have prew

vented you from recommendlng an’ Indlan net flshang

season?

The positive that we used in the Puvallup River

120
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in reaching our decision for the 1974 séason was

that established‘by_the court in'its decision, and.

the courﬁ at thatﬂtime stated that in their opinion

there should not have been a commer01al season or

) a glll net season for steelhead in the Puyallup

River in the year, I belleve, of 1970. We tried to
rationalize o this as tha—base of What'our‘run

would be thlS year and try to follow tnat ratlonale'

| ] . e S

in reach;ng a deCLSlon.“g r,.'::”gk' 1£L5"'*

. Did you do. that’ October 2nd of 19729

On October 2nd , 1972 we attempted to do that, but
dld not have as much data as we'’ had thlS year. It~
did turn out that’our'p;ediqtlons;gt_that'tlme were

for a low run;i It,tnrned Sﬁtftheiﬁnh gf_kteélheaa‘“

in the Puyallup_Riﬁer{fhatheér ﬁés 1§¢er:than we

had anticipated évéh,Fifuﬁéé:éfﬁeéjiﬁédr.Year,r
One more time, October 2, 1972,'an5 I'm jusﬁ-trying 
to nail'dowﬁrthe.factérs which made Mr. Millenbach
recommend'for the Game Department ho net fishing

season anywhere in the State by Indians out51de the

reservation bpundarles on steelhead, and I‘m asklng'

you if the facts available to you at_that time had
indicated that you qould'preservetand maintain the -

steelhead resource and still have such a fiéhery.ﬂ~-

Was there any other single factor, and I would like
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you to itemize them for me, which would have

prevented your recommendlng authorlzlng an Indlan

net flshlng-season?

| ' £ s
B

THE COURT: I'm Sure, Mr. Crouse, you

understand that wﬁengycu;eeeeée:whetjfhegeéﬁnsel;

suggests, however unassumable you think it ievﬁyou
are requlred to assume that as a fact and your
answer to it, offeaurse, w111 be on “Ehe basis that
it is correct even'if'YOu knew or*belleve it was
ndﬁ correct. iThls 1s ‘the obllgatlon of a w1tness,
and that is a llttle dlfflcult to’ understand some~
times.: 7 _ _

| THE WIENEss; Yes, Your Honor. I never
faced that questlon, which I-think is quite obvious,
because the data did not lndlcate that. VIf the
data had lndlcateé that the run was of suff1c1ent
magnltude on'the’Puyallup Rlver, 1f the data had
indicated this, we woeld haverfollowed wnat,the

COuxt's'decision had determined we would do'in this

. case. We had never reached that decision, we had

‘never assumed that because there was no data really

that said it.
,But_the'purpose of the meeting and the purpose-

in gathering the data was to,aetermine what position

we should take and what strength the run was. So
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if it had shown, as you assumed it to be, an

éxtremely large run,‘then we ﬁbui&uhéve faced the

 issue of ‘a net season 1n the Puyallup Rlver and

to what magnltude 1;’Would have to be in keeplng

‘with this decision. ;1;;+ff" T

 (Continued on’hext.page.)
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Do I understand you then to say that lf thls'
had been large enough for you and the Game Depart—
ment to say that a run cpula w;thstand an Indian

net fishery fot;sfeelhéﬁé,ou%éi&e Iﬁaiaﬁ resérva-'“

s *

tion boundaries; 1f tne run had been that 1arge

you would have aathorlzed a net fishery9‘

. - It is my lnterpretatlcn of the Court =5 deczslon

‘that it-said thls.'Certalnly we’ would.‘”}

Moving to,pag@ 4 of.your'wrltten testlmdny, Mr.

Crouse, line 23, béginning*at}liné 23 you were

~asked the question: "What factors does the Game

Department utilize in'estiﬁaﬁing the return.of runs
of steelhead to any éiven river?2"” And throughout'
youxr ansﬁer —; ﬁhaﬁ gbeé over to page 5,iy0ﬁ éive
some indications. Now, ﬁé have been talking'aboﬁt”=~

the meetings that you-have had on October 2nd,"1972,

'and August 20 of this year. Do you recall that in

the August 20 presentation by Mr. Clifford Miilenn

bach that he indicated to the Game Commission that

_the Game Department had no accurate way to predict-

steelhea& returns?
I don't know if this is hls exact stateme1t but we B

do have no accurate way , and I know of nOne that

‘have been developed in any State to accurately

predlct returnlng runs of steelhead.
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Then at,the last page, 1, the last sentence, the

 b1l1ty of accurately forecestlng run size; know Of

MR. PIERSON: Your Honor, at thls time -
I have located thls. Wlth counsei for the defendant
I have marked this PL-78, whlch 1s entltled, “Rev;ew '
of Facts and‘Data Relatlve to the 1973 74 Wlnter 1"
Steelhead Run. It is rseven, pages long, and it 15
typewrltten, 31gneﬁ Cllfford Mlllenbach 8-10-73.
It is a new exhibit. | _'
THE COURT: Don't bother to mark 1t now
We will mark it in a few minutes. Let S give it
to the witness. _- _ |
My-reference, Mr. Qrouse,'Wiﬁh respect to Mr;:
Millenbach _— 50 we know aCCuretely whet he s2id -~-
first is to rage 1, flrst paragraph, thlrd sentence,
"The lack of. informatzon on Steelhead during their
ocean resm&ency on the very 11m1ted 1ntercept10n
of adult by elther sports or commerclal flsherles
in salt water precludes any firm and rellable foren
cast of run size." Is that an. accurahe statement

of the pos;tlon of the Game Depertment9

Yes, it is,

first part, Mr. Millenbach says, “We have no capa—i

no agency, federal or otherw;se that can; and on -the

basis of the data we do have cannot recgmmendﬁe+—+——-
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, Yes_ 7 [_,‘, ___' ;‘r";__ (;‘ ; o 7 --'_',',:::'_—'F_"

-The things I alluded to in my answer here .on page -

4 I believe are covered in the review of M;;,
1
Under "Current Data - Compiiétion“thé date that
‘are you able, as the Game Department, to'determiné
'an Indian ﬁe? fishery off reservation boundar1es7

_the scope and intensity of that fishery it would be

commercial net season fctfétéélhéadfﬁﬁ is that also

the position of the_Gamerﬁepartment2_

Ookay, turnlng back “to. your testlmony,’ét nagé 4

and 5 you 1nd1cate a number of factors which you.
use”tq-estlmate a rune. Now, ¢an we say accurately
that these factors are veiy'imprecise and that.;'
howéver many df these'factors yoﬁ may have in a
season you can't . accurately predlct run size?

Well, I think maybe the - tefm "accurate" may be some-
whét'mlsleadlng. We can:get ideas ‘and we can'gei‘

trends. No, we cannot accurately predict run size.

Millenhach.in.indeed,considérably'mofe,detail and
conéidexably more area. These are_indicatofs of . __
run-siZeQ_

you normally have available.to‘you'from year to year}

whether a run in a river is large enough to support

MR. CONIFF: Objection. Unless he defines |

impossible to answer the question;
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THE COURT Xou may answer 1n-a general
way if you w1sh what data you would need in order
to do that. _ | _ _ _ B
Fhis would be biologicai.deta,rand I woel& not
presume to list it off, but:my aﬁswer really Weuid
be £hat itrwould be at this time from the informa-
tion re-have: Irthink‘e_fishery that could seseaig.
e=reesohablg viable net fishery i;.the'river woula
have te'be eimoSt in aé&iribnra completely artiﬂi#
clal one, becaese steeihead are-feken nO'plaee '
else except within the river. ltself They are, not-
taken commerclally anyplace in the State, and they
are not taken commer01ally on the high seas at the
present tlmet- Because of the 1nherent.low numbers
steelhead come in in, I would suspect unless we had -
afmajqr biological change, Wﬁiéh coﬁld heppen,‘that'

would increasejthe runs it would he difficuit to

_sustain a viable, acceptableﬁamounﬁ of net fishery,

off reservation. This does not preclude the presenﬁ'
reservation fisheries that is carried out oh“mosi_

o; the streanms.

‘ Let s consider the Puyallup River, whlch we all

know at thls present time, at least down river from

the. Muckleshoot Reservation fﬁo reservatlon, is that

correct?
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That is correct;

And let's direct our -attention to October 2, 1872

- where you considered an off reservation Indian net

fishery for steelhead in that portion of the river.
My guestion is: Isn't it true that you admit that
the Game Department-could regulate such a fishery?

Could ragulate such a fishery?

Right.

At the preseﬁt time on the Puyallup River? -
Yes. |
Is this one of these guestions where I presume ..

what yoﬁ are saying is a possibiliéy?,

,'Maybé I can refresh your‘recollection.

THE COURT: When yﬁu_say, "could® &o_yoﬁ
mean capable of or authorizéd?= o 7

MR.-PIERSON: Wéll, I want to use the
word "could." - _ | | | |
If I ﬁay, I would like to tu£n td page 60 of the -
pretrial order and the admitted facts. This is .
paragraph 3?432. This pa:agraph éﬁatep some of_ﬁhé
positions of the Department of Gamé and of tﬁé |

Director personally, and it begins, "Thé_Game

Department takes the position that Sta£e_1aw pro-

‘hibits it from considering recommendations in favor
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'pcsition that such fishing is not a wise or prudent
" hook and line during the sanme tlme ‘with less effort.r
~perm1t net flsherles for_steelhead‘on rlvers_out~

'but all other flsherles for steelhead would be

Isubserv1ent to such regulated net flsherzes. rMy o
‘ing as -to the Pﬁyallup River, was it yeur-position

‘regulatlng a net flshery, certalnly this is true.’

of Indian net £ishing at usual and accustomed
places outside reservation-bopndaries,,_Game‘s:
position is also predicated upon its view 6f‘eon?
servation and of requireménts,offapprepriate Court:
decisions.” Theniit etatee'poiieies,of/the Director)

"As a matter of pelicy the Director takes the v
use of the. steelhead resource. He believes a net:
flshery is more efficient than a- hook and llne
flshery becauSe a net can take more fish thanra;

In hls oolnlon if the Department were requlred to
side reserﬁation boundaries, the Department could
regulate the net fisheriee tO'conserve the5resoercer
question again is with raspect to,october 2, 1972

in_the’Indian'net,fisheries‘that'you were consider-

then that you could regulate such a flshery°

The Game Department would have the capability of

I thlnk ~= I thlnk 1n golng back to my statement,

yes, a net flshery on any river bf the State,
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for a fish that,comes'ih in such limited numbers

‘I mean some net fisheries-that have a magnitude

- either at that time or in our meeting in August -

- Before October 2, 1972,r dld anybody in your staff

as steelhead. If it was a ‘'viable, meéningful
fishery it would be at the‘expensé 6f any other
use qf the rgﬁource.ﬁ" | |
Could you tell ﬁhe Court what you-meah by tyiable¥?

Reasonable?

ﬁhét'ﬁould.bé genefally-ac¢eptable under what net
fishery isréonsidered asraaceptable to salmon, one
that is a mcnetary oxr a. commerclal flshery. |

As to Inalan net fishery, dld you- have any 1deé on
October 2, 1972 What'a,viable,_rgaspnable.flshery
by the Puyallup indianS'WOuidﬁbe? | |

We have not discussed With thé Puyallup Indians

this year'their Iﬁdian'fishery, beécause the Puyéllupg
did not come to the meeting nor did not come to the

Commission meeting.

ask any Indian tribe who was 1nvolve& in tne dec1szon
recommended, made by Ehe Department of Game - ‘and the
declslon made by the Game Comm;ssmoner, dld you

consult any trlbe Wlth respect to thelr antlclnated

flshlng efforts, the place of flshlng, the gear—of

_ flshlng, the fish that they had been after,'or the

B T
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numbef'of fish?
The Game-Departmentjﬁetf and I believe you have a

copy‘of,the report, with a.nﬁmber;of'ln&ian;tribes"

' in Western Washington approximately two.yeers ago. -
I think you even have an exhibit on this. I think

you will see. that we aid.not meet'with the Puyvallups

at that time.- We attemptad to contact them and
contacted them on several occasions, had gone out
one night to a meetino} and it was determined by
the Indians at that time probably they were_not eJ
ready to'meet{ 'Werhaverlefe'it up to them and have
not heard_from them since the effort we made. We
have talked, I think, probably to most of the other
tribes within the Puget Sound. area about flsherles,

net _fisheries, various thlngs that affect them

- and attempted to cooperatefwith'the tribes where .

they heve asked for it.

Let me ask you this: In'foﬁr'OCtObex 2, 1972 meeew1‘
ing with the Game Comm1531oner, 1s 1t not true
that the only presentatlons on th;s issue from the
Game Department were. from the Game Department' _
counsel, yourself and Mr. Mlllenbach°

I believe that thls is- correct 'I belleve this is.
also correct of tne August meetlnc thls year.

Now, isn't it true,that all StatlStlcs and

13100 TR o
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information.and,dateooffregarding fishe:ies”and '
management of the fisheries were given by Mr.,
Millenbach°

Thls 1s correct.

¢

I refer to page 63 of the’ admltted facts in the'”
'p:etrlal order, paragrapn 3-440, and I w111_startr'

‘with the third sentence. It is referring to the

preséntation by Mr. Millenbach on that date, and

it says, "Prior to his presentation to the Commis-

sion Mr. Millenbach did not. discuss the facts and

data or recommendations he éiesented ﬁiﬁh ény-of'

the'plaintiff tribes, and he had not consulted with
any of those trlbes concernlng their flshlng prac-—
tices or- tecnnlques. He had not estlmatedwhow many -
Indians would fish, how many fish would be ih'the

coming run on the Puyallup River, or what spec1f1c

level of escapement would be best for that run."”

Isn! t lt true that the Game Comm1551on dld not. have
avallable to lt at that meetlnq any 1nformatlon
regarding the ant1c1pated,,expected orrproposed
level of any of the Indian flsherles whlch you
there recommended pronlbltrhg°K' - :

To the best of my knowledge “this is oorfect"No
Indian showed up at that meetlng,'and we had not

had any correspondence w1th any. In attemptlng to

132




- pb60

L =2 - TS |

10

11

12

13

14
15
16

17
18
19

20

21
22

23
24
" 25

alleviate this difficulty, if it is such, we did
go to considerable-effort at ourvmééting this'year

to see that this did not happen. Howeve:} the 'same -

- thing happened. There was ﬁbne of them apparentiy'

came in and made any presentatiohé to the Game
Commission; Three tribal ﬁembers showed up'at oﬁﬁ
pre~Game Commission'conferenée;, |

Let's switch to August 7, 1973. At that time had
Mr.'ﬂillenbach compiled any of the infdrmation ﬁe
have just read off that he did not have for October
Zna?

Would you state that again?j

We have indicated that as to October..2, 1972, Mr.

- Millenbach did not discués-the facts and data nor

reqommendations he presente&'with the'plaiﬂtiff:'

tribes. He had not consulted w;th tbose tribes

,concernlmg thelr flShlng practlces or technlques.
 He had not estlmaﬁed how many Indlans would flsh,

. how many flsh would be comlng in the xun ln the :

Puyallup Rlver or what specific level of escapement

jwopld-be,best farjthe run. Is that also true to the
‘best of yoﬁr knowledge as to the August 20th

"'meetlng

The August 20th mnetlng, to the best of my knowledge,

"therPuygllup_Ind;an trlbeéyés well as every Indian
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tribe that had been requested to be notified were
notified at'ﬁhe meeiing. They Were notifiéd prior;
to the meeting: they could come in and discuéé and
have thgir input inﬁo thé Géﬁe Department recommenda-
tions. This was a week prior to the meeting. The _

Fish & Wildlife $Service was also notified. To the

:best'bf'my knowledge the Puyallup tribe did not

- come in ox did not appear at the Game Commission. .

meeting or did not’make ahy'presentation at that .
time, either at the week prior oxr the week later.

| THE COURT: A31de from that, I thlnk the
thrust of the question is, did Mr. Mlllenbach have
any of that information specified for the prev1gus
meeting? Did he,prbcure'it«frpm anyrsburce for.
the meeting-this1yeér?-.Thatris the substéhce.

THE WITNESS: From the Gamejaepagtmgnt,-
sources, and I presume'that,the Fish:& Wildlife
Service had some input into it. We have asked them
on,severaltoccasibns for the information théy have

on’ Indlan flsherles.

'_My questlonfls, let me see if .I can understand this

correctlf. Mr. Mlllenbach dld ‘have such lnformatlon,

that- you said he dldn t have prlor to the October_

2nd meet1ng°

Any 1n£ormatldn he Wotid-héve had -- and again I
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am. talking for Mr;'Millenbéch, but I presume any )
information he wouid_héve had would have been

information from people in the Game Department, -

and in addition any informétion'that the Fish &

Wildlife Setvice'had as itprrtains to this tY?e o

-of fishery, to my,knowledgé'he-ﬁid not have any .

information and had nect been able to meet with thé_:
Puyallup Indians.

Okay, now, one fuither:questionfwith respect to the

'hugust,zo meeting. Was the-regulation:that”YOu,

passed for the céhtinped-prbhibitibn of Indian
net fishing that jou :eéom@énded continue go to
tﬁe Game Commission on Ailgust 20Eh§._Did'thaﬁ
affect all of the tribes in‘Western_Washingfon?
Yes, it did. | -
| MR. PIERSON: This appearé'ﬁo:be-a breaki#g
poinﬁ;)Your Honor.r" """" - )

. THE COURT: We are a little bit out of

~our proposed'3chedﬁle; I think we will;recess then

until, say, 1;15 and possibly carfj on to .the end:

. of;oﬁﬁlséSSién,offthe'ﬂay without a break, unless

' someone suggests it.

'__(ééntihﬁedfpn'néxt page.)
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Turning again, Mr. Crouse, to Ehe Qétober 2, 1972 Game
Commission meeting, do you know whether the Game
Department had suffxcment data available to ‘estimate -
run 31ze on the PUyallup Rlver°' -

We had all of the data that was available at that tlme.-’
We used all avallable data. Thls agaln is blologlcal
data that Mr. Millenbach estimated on the river. ,

We had any data that was available.ﬁo‘us,fanything that
we could gather at that time; we did have that in'fxcnt,'
The question I really had isrin_?iewrof-Mr.r
Millenbachfé statements that‘youucan?t'accurately_-

restrict run size, could you on .October 2, 1972 have

predicted run size in any way from the,daté you had

availabie?

From the data we had available we bad an idea of the ﬁun
size. From the data;that we .presented.and from our
estimate qf-therxun size,fthig proved t§ ba —- Ifwoﬁld

say our estimate was a little‘high; probably. The run

sigg-éndéajdﬁfiﬁ?théiPuyallup River that year being a

- .
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that Mr, Millenbach w111 testlfy to when he comes on
- the stand. He can probably do a better job in. detall

“than I can.

.or not to support a flsherles -~ net flsherles for

would not.

' We had the same basic data, that varies from river to

, We cannot — an& I hope’ I can explaln this to you,

llttle hit less than we predlcted
I see, So you did have predlctlons “in terms of numbers?
We had relatlvely cood predlctlons. Agaln, you are

referring to blologlcal-data, you are referring to thingé

Is it accuraﬁe to say the Ganme Department did estlmate
run size of the Puyallup Rlver in preparatlon for that |
October 2, 1972 meeting? B

We made an'estimaferffom our bestavailable'data as to

wheﬁher there weuld be a streng enough run in the river
Steelhead, our best estlmate at that time was that lt

Okay. Did the Game Department have'available_to it on
October 2, 1972;'sufficient data-to est;mate,rdn size -

in other rivers of the state?
river, that is uséd'as our basis of estimating run sizes.

we cannot glve an accurate estlmate of the run size of
Steelhead;f ‘That. has never been done, it has never ..

been accompllshed.anyplace. g

Asrqur blologlcal information. increases, we
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this area. - But we are never going to reach this as a -

precise science any more than we can reach a precise

‘opens, elk or any other.

o th

" Do you know of ény other state or jurisdictioﬁ that

Bonneville Dam, because then you have a count as they

"'on the same premlse and Darameters that ours are.r T am

get.more information, we will become more capable in

science of what the deer population is when the season

estimates run size of Steelhead?
I know of none. | _ _ _
They do not estlmate run 512e 1n the Columbla R1ver°
I used that advzsedly, ‘I think a number of- estlmates
of run size'have been made, but I know of none'that’
have been an éccnrate meaéﬁre of runfsize;fbr Steelhead,
including the run on the Columbia River.
This becomes accurate, and does have an

indication in the Columbia River when thénfish'géfover'

come - up over the ladder and go across the countlng board,.r

you have a count, and at that 901nt vou do have this,.
but prior tq thatryou do not.

Is fhé Columbia River compact Commission; ﬂo théy‘estimat
the-run size of fhé éteelhead in the'COiumbia'RiVef;
to your knowledge, before the.y reach the Bonnevz.lle ' D’am?

They have estlmates of run size again that are based

not sure, Agaln, our. blologlcal.data wxll ‘indicate we havi

- .

e
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more information on it.

'To your knowledge, isn't it true that the Compact

'Comﬁission; on theée basis of those.estimates prior to

the Steelhead going over Bonmneville Dam establishes
commercial Indian net fisheries above the dam?

The Game Commission or the Compact Commission does

'Vesteblish a commercial net fisheries for Indians above
the dam.  They do have accurate data on that because

it is above Bonneville Dam.

The seasons established down below are

: establlshed to have what I term a reductlon 1n the o

number of Steelhead taken by the commerc1al flshermen.

My question was, Mr . Crouse, whether the seasons that

are set for Indians above Bonneville Dam are initially

based upon estimates of Steelhead runs before the runs

“get into Bonneville Dam.

There are some estimates of runs before'the-Dem,,ﬁut'
these can only be confirmed, and this is the onlf
accuraterplace I know,in'the,state where you know the.
number of fish that are in.the river. and that then you
ca1reallstlcally know what is taken. N

7 The Columbla River is a dlfferent entlty,

1t 1s,a river unto 1tse1f at that 901nt.At . -

;_My questlon was Mr Crouse, isn't it~ true that on the

-7fba515 of theestlmates of the Steelhead runs before they
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reach Bonneville Dam,,the Coméacﬁrcdmmiséiqn astablishes
Indian net fishing seasons ébové the Dam?

This is, to the besﬁ of my“mémory true. - However, every
season on the Columbia River is*éubjeCt to-immediate",
altératibn by the Com@acﬁ,_and if the,ésdaﬁemeht_goalj
is not reached, which is counféd'atrBoqﬁéville,'fher,,
séaSOnréan be closed. This is again a uhique,siﬁuatiohf

whexe they do have complete control of the fish going

above Bonneﬁille at thé numbers controlled by == by'

controlled I mean they known thereXact nunbers ,

(antinued on the next page.)
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‘We estimate runc size on all of thetavailable

information and indicators that we can get.

=Mr, Crouse, does the Gane Department at any time

30 years, Iéggési;j25 years of punchcard data by

- rivers, we can maké & reasonable estimate of what

Now, isn't it true, then, in your testimony that
ydu indicate,that'the Game Department estimates
run siée'from catchrdata, with the exception of

some racks and fish_traps?:

I think these are spelled out in the various exhi~ ..
bits you have by Mr. Millenbach. Itris,nét juét
racks, because some.of the rivers we.havé none onm.
very few can we do this. So, they are based on the
numbér of factors, ahd'I.bélievé-yqn have these

in your exhibits.

have available to itﬁsuffidient information to
estimafe the take by séortsmen in the coﬁing=year?
The take in the éémiﬂg vear?
Yes. |
Only an estimate. There are,again, so many Variébles
in this. |

The také by sportsmen are‘dependent”upﬁn; of
course, the run and theimagnitude of the rﬁg.,They
are dépéndent upon many things. | | B

1?¥i'ﬁﬁt'fr6m pﬁSt:experience-and'from'almdét_;w“
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we ahﬁiéiéaﬁe ﬁhe sports catch would be. That ié
only a reasonable estimate. _ _

Did the Game Department do'ihat on.October72, 1972
as to the Puya1l@§ River? .

I don't recall that-speeifidallf; if it did, it

would have been a part of Mr. Millenbach's testimony

. which he can allude to.

‘Do you recall whether the Game Department did it

on August 20th of this. year?
Estimate the take by sports fishermen?

That's right,on the Puyallup River.

'I don't believe so. Normally our report. to the

Commission is at its January méeting when we bave

a moqth of the'seasdn behind us as to the trend.

¥ow, . in all the other rivers 6f the Staﬁe as to .the
October 2, 1972 meeting, to your,recollection did
the Game Departmeﬁt éstimate in advance the séorts~
men's také?" | |

I can't recall the question3comiﬁg up, and I can't

‘recall it being there. If the question was raised,

we would give an estimate because we commonly

“attempt to do this.

As to the August 20 meeting this year, all fhe_other

.rivers in the State, to your knowledge did the Game.

DééarfmenE in&i¢3térthe sportsmen's take in advance?

o -
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I dom't recall this because, again, this normally
~ ¢ome$qét'Eh¢,Jahuary meeting as to how the season
' is going. At the'April-meeting we give a precon-

 ceived idea on how the trout season will_go.rﬁﬁ’thé

whether theréiis enough fish in the river fqr a

_in'an abundance. Vﬂet fiéheries'very possibly would.

 averages by:rivers for that:timeQV All of the data

the coming year. .

October meeting wergiveja p;econceive&,idea_as to
how the hunting séason_will go, aﬁd'cover again for
the Commission what has ha?péneﬁ at the hunting -
seasons. 7 |

Mr ., Crouse,'how can the Game Department determine

viable and reasonable net fisheries unless it
estimates what the other fisheries are going to take?
These estimates can be arrived-at.r The sports

fisheries, per se, as all fisheriesr will take fish-

We can give estimates. We can give you ~- and I .
think you have in;your'recbrd —-—- steelhead catches

by rivers for-the;pastiZS years. We can givglydu

has beén supplied to you. 7 _
- Thé only thing we don't have and the opl§ thihg

we do from_qur basis-of expérience and from,ghe.' |

indicators we have is give an,éétimate-as-td what

their catch will be or what their run will be for

143




966“"‘

B W

R I = v

10

11

12
13

14

15
16
17
18
19
20

.21

22
23

24
25.

¥are notlceably Weak — 1s that steelhead are not

'commerdxal flsherles,‘from the off_shbre fisheries,

from the sports fisheries. They havé this data.

~indication of the magnitude of the run.

CIs it'possible for the Game Department to determine

My guestion is really direCtea to the Game Department

The nlace that we are weak in this -~ and we

taken in any manner before they reach the river.

Thls is data that they have ‘on' salmon from the

As they keep getting this, they get an_idéa of the .
magniﬁude of the run.- | | |
None of this_data is ayailable to the Gaﬁe
Departmenf—becauseVsteelhééd aré'ndi'taken commer-—
éiaily anyplace}'When_theyfqomé'intd the rivér, |

this is:the.firSthtime“thatfyon_begin to get an

whether lt s authorlzed and viable and reasonable
to have Indian net. flsherles off reservatlon boun-
darles in the absence of .an estimate of a sport’
take? . |

Irﬁhink if your guestion is directed can we give=
you a sports take, I believefx indi¢ated we cén-
give you an .estimated sports take. |

'Yes, this would be true, and we can do 'this.

in its recommendations to the Game Comnission on .

October 2, 1872, and August 20 of.thisfyeaf,
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: I .am asking:you as a Director of the Game
Department whether it is possible for ‘the Game
Department to determine whether to recommend an’

authorized Iadian’net fishéries off reservation.

-boundaries in the& abserce of an estimate of sports

EE-Y

take.
_WEféan'make this estiﬁaté;_lNow, this éstimatelis::
based on — - -
THE COURT: Iithinkryou_misunéerstan&'ﬁhé
question. | - -; | |
7 THE WITNESS:Maybe deo,:Yourlﬂonor;_'
THE COURT: f.think sc. What:he,means‘or
what he asked is can'fou predict with réspect,to:i
the net fishing on the reservation without having

some estimate of some 'sort as. to the take by sports

fishermen?

Isn't that it?.
MR. PIERSON: That's right, Your Honor.
The net £fishing on the reservation -- and I hope

I . can get at what you're saying, Judge -— the net

fishing on the reservation does not become a viable

‘fishéries until the fish start coming in the river -

in December.
Now we have not been able to obtain from the

people who do this fisheries the number of fish
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' tney catch We made the request and.made the

“request through the Fish & Wildlife Services that
reservation to get up into the sports fishing area.
-We have ndt'had that indicator.'

9flsh buyers that have bought from the Indians.

' you think you can make any reasonable judgment

I can get at. your guestion, yes, we can give a-

' .going to be in any given river system based on our

Work on that. SG, that. 1& not.an indicator that

we ‘have had, how many are commng through the "

" Our only 1nd1catlons are from receipts from

THE COURT. Whauever those dlfflcultles

may be{ I think Mr, Plerson wants to know whether

concerning that if yqu do not have some reasonable
information concerhing wﬁat;the'sportsméﬁ's take
is. 7

MR. PIERSON: My COnceﬁtratioh'ié.authori27
ing an cff reservatlon flshery._ - |
I thlnk, then, Mr. Piexrson, 1f I can get at your

question -~ and I'll hcnestly-try to do it =- if
reasonablé estimate on what the sports catch is
estimate, again, and judgment as to what the strengty

of the run is going to. be aﬁd_basé it on the'years

of experience we have.

)

These estimates will be made from the"
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information#we pave available. and would be mide
bg;tﬁé bééis dé;?aSt experience. ?héy'Wouid,bé m&ﬁe
beMrg'ﬁiliéﬁbaCEiéé‘our.Fisherigs Managemenf
bivisph;ﬁﬁfjﬁ‘ifr=f R

My gﬁesfion!isf;eélly wouldn't you have to have

‘such._an estimate of sport take before you could

properlyrdetermine whether to authorize o? whether

 t6,prohibi£; net ﬁiéhing bé'the treaty Indians

outside reservation boundaries?

t!és; we: can do.that, and this would be 'proper.

' THE COURT: You answered that question,
but then you gualify it ér add something that
might obscure the answer. | '

Reéd the last.question,'pléase.
(The question Waé,read.)
THE COURT: To'that, as IrunderStood it,
your answer was Yesz

THE WITNESS: Yes. I added that this would

‘bé proper.

Lboking} then, -at your October 2, 1972, meeting,

“isn’t it true that the Game Commission couldn't

properly have paSsed upon YOur recommendation
because it had no such estimate of sport take?

What the Game Commisgsion hqdrip'front of it at that

"time was information that indicated that we felt
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1] the run would be one that was emaliex than the

2 base run of 1970, which thelcourt said would not
31 . -su?port a net fisheries. Oﬁ-that'besis”pne_wogld
4 fﬁ not’ conSLder*xt.,r . | A

's N Dlﬂ you 1nformatlonrand data that ‘you. presented to
6 | .ﬂthe Game Department on October 2 1972, 1nclude ;-9
7 . an estlmate of sport take° | |

8 elx; No not no my knowledge.

91 0 _And on . August ‘20, 1973, WaS'there_an estimate of

10 \5port take° ?: 5;7,_ -

11 | A Not to my Lnowledge.

12 o fDlrectlng*your attentloh to the way the recommenda="
- 13 tlons for seasons come up to the Gane Department,
14 . as I understand it, they orlglnate at the bottom
15 a level with the ”agents is that correct?
16 | A This is correct; ' |
ﬁ 0 Do you know any ciﬁcﬁmstandee where any of your
18 | ';ayentéf have recommended an-lndian net fisheries
19 | forx steelhead?
20 A No, they have\nd#.;
21 ' g- ‘Have they been asked tq,eonside# this?
22 A This year as‘pert of the consideration  they wefe
23 . asked to get'any-evailable;iﬁformefion on the
24 | numbersiof'steelheeé tha£ would be in the river.
25 1 Thep-this eonsideration'Wae hendled by ﬁ:. o
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Mijlenbach in making his overall recommendation

to the Commission.

(Continued .on next-page.)
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Let me see if I understand. ‘This vear, for the first .

_recommenalmg an Indian net fishery outs;de reservation

boundaries?

1considered_in the context of the Puyallﬁp‘dédisioh.

 Were the regions asked to consider Indian net fisheries? .

Mr. Millenbach? -

N;.lt carefully, and’we have dlscussed w1th ouxr attorneys the

timef the regions were told to consider Indian net
fiéheries.for Steelhead? _ , |

We askedrthem-to gaﬁher aliaﬁailable infoimation they;‘
could to make estimates of run size. | |
Were these estlmates in consideratiom, the gatherlng "

of data to be dlrected toward consideratlon of-
This-infofmation,,when-it camelintofour-office,'wae

No, I don't believe so.

Where ﬂld it go from the regions?

It comes into the office, Mr. Mlllenbach as Chlef of
Fisheries Management

From there it is put into the form of-recommehdations?”:
Thie is coirect.

o you know anybody in the Game Deparemeht staff at

a eeﬁtral location Who hae been-asked to consider.Indian

net fisheries outside reservation boundaries besides

I have discuSsed it'with Mr. Milienbach, who 'is Chief

of the Flsherles Management D1v1510n. ' We have discussed

150 ./
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1 - o cﬁurt case, and we attem?ted to'ﬁeet our'responsibiliﬁie%.

2 "fes, I have discussed with Mr, Millenbach. | |

3| © ,Yoﬁrself, Mr. Millenbach.andinot couriting counsel, has
4 ,f anybody else on the Game Departménﬁ staff beeﬁ‘aékedr

5. . to consider Indian net fisheries of Steelhead outside

6 ' reservation bouﬁda;ies?. | 7 f

7 A Mr._Millenbach is tﬁe one’ I work with. He is Chief of

8 S Fishéries_Manégement.' ﬁe may_héve asked other people. -

241 Heprobably discﬁséed it. 7

10 Q0 In your testimony, ﬁritten-tesﬁimony, Mr., Crouse,

11 you speak of.indidations of potential run size; and

2 |- the first is an allusion to jack or pimmature fish.

. ' 13 How léng has the Departﬁent beén keeping data-tfo-n jack

14 fisﬁ of the kindfwhich you would use? |

15 A I think that is a biological question. I would prefefl
i6 |- that Mr. Millenbach answer it. '

171 9  Is the same true-asrtq'the facior yoﬁ_have:théré regardinq 7
18 "_-, ‘Silver salmon?’ -

19 A Yes;-thatris_a biological Question.'

20 Q Do'ybu héve any ideg Wﬁether the_informatioﬁ on jack
21 | - salmon and jack fish and Silvér salmon is specific as

22 to rivers? ‘ 7' |

23 A'_r on jack Sélmon‘it is. oOn Siivéf salmon or jack-
24 7-7';. étéglhead”ff oh-S;lver Salmon_yoﬁ areffalking of tﬁé

25' -  if inforﬁéﬁioﬁ'ééyeibgéd on a total run, it shows up in:
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a commercial fisheries and sports fisheries and the

ocean, and this is an overall iﬁdiéation. Although it

doesn 't always follow the same correlatlon, they have

sOmewhat a- 31m11ar pattern.

Now, you have indicated that 'you made relative estimates

by comparison to'previdus_catch on what Steelhead'runé '

_ may be.; What'a;e your statistics based on?
On a punchcard
And approxlmatelv how many punchcards on the average

in the past few years have been 1ssued°

Ch, peaklng off the top of my head 140 000 a jear,
125 000 or 140,000 a year.

And when you obtaln the return of these punchcards yon

“then estimate the catch of the prevxous year°-

Then we work up a Statlstlcal figure that gives the . .

 catch by rivers. .

All right, and do you have any ability during the

season to monitor catch?

: A_véry limited one. _

All. right, how do vou do that on a very limited baéis7:-
- I presume your questlon is stlll related to punchcards°
'Né, T thought you lndlcated that a month after the
season is in sw1ng that you talk to the Game CommlsSion'j
o about how the runs,_ are gOlng,'and I Want to know what

H'your ba51s for lnformatlon in that respect is.
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1 A This is 5ased on the indicatibns from the rééiqnal
2 fisheries bioiogist_as to the success of catch by'sports_
3 fisherménrthat'they_and the ﬁildlife agents check on
4 the river, | “
5 o This is égain a rough indicator of the
6. magnitude of the run; |
7 Q  Okay, and can you give me an'indication of what -
-8 percentage of the catch they mon1tored°
9- A Normally, +o the Game Comm1351on, normally we don't
10 . give.it in that detail. We;glve just general detail as
i1 ~ to what generally our impreséidns are of”the run- to date,
12 + ' what our general 1mpressmon is that the run Wlll be
i3 _ for the remainder of the season.
‘14 Q  All rlght, as to éunchcards, what is the hlghest
15 . percentage of punchcards you have had?
16 A I—gogldn't answer, , '
1? Q  Isn't it under 50 pércent?
18 -A I ﬁould think so. Again, Mr. Millenbach has tﬂat data:
19 and works on_it_and“can give &du exact figures.r |
0|  THE COURT: Is that 50 percent of the total
21 7 | ﬁumber'of cards that are printed=andrdistribﬁted;-6:
22 © is it an-estimate of the nunmber of cards that are
23 rmissing from the bqoks when you get=the books back?
24 _i~;' }:}fﬁ"”frmﬁg WITNESS: No, this would be.therﬁumbérrr
5 | oficaﬁ&s;tﬁaﬁ’aré~t§keﬁ_by fishe:men, and actually used.

-y
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THE COURT:

THE WITNESS:

;Yes, thank”you;

Then we arrive at a

statlstlcal computatLOn as to the total number.

All rlght, movmng on to

your testimony where you

describhed brlefly your hatchery program on page 5,,

llnes 15 through 25r as I understand your hatchery

'program, you began with egg taking from a'partlcular

river? -
Maybe I am in the wrong book .
Which book are . you in? Your testimony, page 5. It is

that one right there, I think,VMr;fCrousé, and it is

-marked G-14.

G-13 and 16. | |

THE COURT: No, G-léiis the one he isr
referring to.- |

THE WITNESS~ I don’'t seem :to have a 14
All rlght, at page 5 then, now Mr. Crouse. 7 7

- Now, at lines 15 through 25,'you'5riéfly

discuss your hatchéfy program. I jusﬁ inderstand you
have an egg taking faciliﬁy tﬁat begins your prqgrém,_is

that right?

rThat is correct

Where 15 that egg taklng faclllty? C

we haveaseVeral dn the state. The prlmary egg taklng _

; statlon has been at Chambers Creek 1n Tacoma.
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1 0 Where are thé other egqg takiﬁg,ﬁacilities? -
2 ‘A_ Oh,rwe téke them‘atla number of places.
5 o] Yoﬁ can name some., |
4 A X will-peraEly ﬁiss-some.i'Mr,AMillenbach could Eove;'f.
51 - them in detail, but =- . -
6 0 That is notﬁeéessaryf Do'ydﬁ have an egyg taking = 3' 
7 : facility at all in therplaces'wheré:you raiée:and.,'
8|  rear the Stgelhéad? |
9 A . Not’all'of them, nd._=
10 | Q. ¥s it accurate to say thatrin many casés ﬁhe egygs Ybu
11 take from Chambers Creek Or_whefever=are takeﬁ to
C12 - hatcheries away ffom the riwver that'they.were'taken-from?,,
137 A ThéVChambers Creek eggs aré'taken to a ﬁﬁmbér of. 77”
14 | _ different rivefs..'This'is correct. | N
15 |
16- S o (Continued on- the next page.)
17 | e :
18
19
20
21
22
237
_ 24
- 25
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And would it be accurate to say that the stock that'

comes from the hatchery plantlng is Chambers Creek

tock°

‘This is correct.

For example, if you take the eggs from Cﬁambers—Creek*
and you take them up to a hatchery in the North ~Sound,

you will have basically Chambers Creek run in another

_erer?

The run in Chambers Creek, if my memory is correct is
in itself an artificially established run. This is
the basis of the stock_we use in many of our

installations.

© And installations outside Chambers Creek on other rivers

are basieally a Chambe:ef Creek stock that is moving -
in and out of the rivers? - -
With some exceﬁtions, this is correct.
Now, after you take the eggs out of Chambers Creek --

. THE COURT: Incidentally, I take it that -
you don't take all the eggs out of the Chambers Creek

necessarily, ‘'so-that the original Chambers Creek, from

_thich_you take them, still continues as a run? You just

take some of those eggs and start another Chambers

,number twc or number three .0or whatever?

THE HITNESS. What we do, your Honor, is take

eggs at Chambers Creek and hatch a number of Steelhead,

;'356
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put:them back in Chambers Creek to keep the run coming

‘the Northern Sound and you take Chambers Creek eggs
and you take them up to that hatchery, raise them and

you then thereafter release them into the river, I take i

‘rivers than the rivers they are. situated on?

- they go to the oéEan,'even though they are Chambers
plant them in the Green River and they Wlll tend to
return to the Green Rlver

-,All rlght., Now, these hatchery or artlflclal flsh, those

-nlver, lsn‘t 1t true that in most cases the run of

. natural runs?. s

raise them to migratory size, a portion of them, and

back. It is not a wild fish run, it is one that is
raised in our installation and planted back in the creek.

(By Mr. Pierson) Let's assume you have a hatcheryrin

Yes,

And many of your hatcheries release blanté to other

ihis is eorrect,

o THE COURT: ﬁherever‘the eggé come'frem, the

fish always return to the river from whence tﬁey‘came?'
THE WITNESS: No,_this is not quite;correcﬁ,:

your Honor. Where the fish are planted in the river;:
Creek stock and ralsed in Chambers Creek water. You'cén"
eggs come from Chambers Creek ‘and planted in another

that hatchery flsh has a dlfferent tlmlng +than the

157
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-Mlllenbach's.

. in your understanding, isn't it the purposé of the

- Game Department, Whenever pOSSlble, rasources and

" And the object, I take'it,'in doing this'is Whenrydu

hatcherles under art1f1c1al condltlons to such a 51ze
thatethey smolt- br are’ ready to qo to salt water in- one

"year. Thls greatly enhances our anlllty to get at a -

Again, you are gettlng into blologlcal data, but lf
you desire, I will attempt to answer your questlon.

I am not sure my answer would be as good as Mr.r:

I think we can wait for him.

Let me ask you another question, Mr, Crouse;

facllltles to raise your Steelheads in hatcherles to
one year old’

Yes, .

plant them in the river, theyrwill go as-directly as
possible toesea? 7 |

Yes; our burpose —- thernqrﬁal lifegcycle of a Steelhead
in a native stream is Ehar it takes'him'tworyears because|
of the low productivity of the stream-to;reachrthe
smolting age or the age of size at ‘which yourﬁould
migrate to salt water. . | J ' o

Ve have been able to raise them in our

lower cost a hlgher production from ouxr’ statlons, and

thls has been a feellng of the major fisheries managemen
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Would it be accurate to say that the hatchery bred stock

‘or not the criticism of a program has anything to do

And it was complet'ed-within the last year?

o or 0 ¥

'; plantlng sub—smolt size Steelhead in the rlvers of the
| .state° e ;;;ﬂ’%;:, ' :

' Yes, I recall hlS statements on that. -

plant;ng grpgrams to plant only smolt size fish?

of -a breakthrough when thev reach this’ stage.

in those cases is smolted one year and. the natural
stock is smolted in two years? o
Yes, | | | _

To your knowleﬁge; has the Game Department ever
becn criticized for plantinglsubfsﬁolt,size in the rivers
cf therstate? |

MR, CONIFF: Objection, I don't see whether

with it.

THE COURT: You c%q re-frame the gquestion
without putting it ih your léngﬁage.
(By'Mr Pierson) Do'ycu recall a recent repcrt by a
fellow by. the name of Lloyd Royal that was done for the
Game Department° '
I do.
That L= correct T

Do. you recall hlm crmtrc;zlng the Game Department for

Has the Game Department undertaken at all to change its
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ﬁé have. 7 _

How long has it beén since you,changed,yoﬁr progrdm?
-Well, a change as far as ﬁhe';lqyd'Royalzreport is
concerned, which_is a report ﬁhét u~~incid9ntally,'we

employed him to do that for us_because,of,his_khoWleﬂge

~and expertise in‘the field, this has been out the past

winter, it will ?robably take some time to'implement:_"
all.of £he recommendations in that report. We hévgﬁ |
started in that direction now,ﬂénd M:;VMillenbachriSu
working ﬁowards attempting Eo-meetrthe portions of B
this report, or to test portiéns that hersugqested in:
therg, and we intepd to test them all and to work7ﬁith5-
all of them that give us a pxopet improvement in our
fisheries manageﬁent. | N

Plénting sub-smolt was cne.

MR. PIERSON: Forjfhe Court?sAipfotmation, I

think that is Exhibit G~13..

. Moving on, Mr. Crouse, to page,s ~~ hefore we get the:é,'

"I think I have another note tormyself,gaxeﬂ’t the

'  official and statdtory meetings of the Game Commission - .
- in January, ip;ilﬁ"dupe_and October?

CCNou e

Whan @éé;ﬁhey?.
January, April, July and October.

A1l righi;}'So that the August meeting this vyear.was a

= ’ b CoE
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special meeting?

The Game‘CbmﬁisSion sets spediai mééﬁings as. ﬁeéded
and they tradltlonally have set SpeClal meetlngs for
the con31deratlon of the huntlng seasons and flshlng
seasons. They tradltlonally,set the thlrd_Monday in

May to consider the big game seaéons,,and,early bir’d=

 seasons., .

They set the third Monday in August to
con31der the next year's flshlng seasou, the waterfowl__
seasons and the overall upland blrd seasons.

Mov;ng on to page &, the;bottom the:e, llnes;Bl ﬁo the

- end and over on page 7, you State in answer to a

-question, this is part of your answer:

‘"The case of the eéﬁéblishment df‘Steelhead_
seasons, the Indlans asked “the federal attorneys
that they w111 be notlfled When the Steelhead

V"seasons are establlshed in the August meeting ofL
the COmmission each year; This will be the first
time the Game Departmeni ﬁaé receivééioffiCial'

Vnotlflcatlonfrom these groups that they deSLre a
'sneCLflc letﬁhr on the establlshment of these
seasons.— ,;-i L

My flrst questlon, Mr., Crouse, is, you ‘didn't

notlfy any Indian trlbes about your October 2, 1972

- meetlng, dld you’ »
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ﬁot directly.
Did you notify any sportsmen?

Not to my knowledge,

‘Isn't it true that your malllng list at that time that

was utilized lncluded the names- of twenty—three '
sportsmen, identified as such?

Yes;- I think possibly I:mﬁde‘én error under the

new notification of the ?ublic diécloéure iaw. What
we had done prior ko thatgwaé,notify.them'of.meetings
that they had asked to be notlfied of, Whlch some of
them wenalnterested in the huntlng season, some in the
fishing seasons., It is entlrely poss;ble, and I can't
answer you ‘yes or nc, that they were notlfle& of that
meetingrby letter. I would_guess that probably they

were not. I am only guessing in that_caée}:Mr. Pierson.

(Continued on the next page.)
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,_documents lndlcatlng ‘the request from each ‘of those

them verbally. We have attemPted to meet that 3

'obligation. '

duck seasons are establlshed 'They are not interested

in other season meetlngs.

: theserthlngs are ccns1dered; not-of all of our meetlngs.

_<illstuwe are talklng about of sportsmen include steelheaders
‘“ldentlfled as such? =

VI-amdsure there are,steelhéaders on it. How many,'I'

Do you have in the Department of Game references,

1etters or any other notes or any other written

sportsmen to be Placed onthe malllng list?

I doubt,lx we have them any more.

pid you evér haﬁe‘them? B |

Yes. We have had letters frém time to timé'comé‘in

asking péople;tb be plééed On‘fhé list. We have had

Most of the ones from.sportsmen come - from the

duck hunters who are lnterested in the seasons that the

The bass fishermen, when this season is
established,
I suppose over the Years we have gotten in the

hablt of notifying these people who requested when
Isn't. 1t true that—many of the names on that mailing

-

woula have to look at the’ llst. T could identify them

for you.
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pid you allude to a reguest from federal attorneys about.

placing Indian tribes on lists?

‘seasons for 1974 were establlshed It Was‘my feellnq

that they had no interest ln, and so on down the lipe.
foilowed and I félt that it would suffice in this case,
fiMy-next-questlon’lsubetween the tlme you recelved"the—

'effectlvely put the names of those trlbes on. the list?

Did any of your staff attempt to compile a list of
Indian tribes that,might be interested in your meeting
on October 2, 1972 prior to the meeting?

No, we did not.

I believe without looking at the letters now
that we can'agree{_canft we,-that.these requests were
in December of '72 and January of '73%

Yes.

. When the. requests were made to you, dld you put the namesA

of the trlbes on the llst°

I told the secretary to notlfy ‘them when the flshlng

that lt was redundant and really a waste of their tlme

and ours to notlfy them of 2 statutory meetlng in Aprll
Thls is the practlce we had commonly

and that they- dld ot . care to. be notlfled of every ‘meetin

letters and your depOSltlon on. March 27, 1973 had your

I verbal;yrlnstructed my secretary at that time.

Do. you know whethergtheir—names-were‘put dn théilist?'
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No. We hadn't redched the stege_where'they would have

been mailed a notlflcatlon of the August meetlng yet.

Aﬂﬂ i thdetter from the federal attorneys, did you have

any indication that the Indlans' 1nterest was conflned
to flshlng seasons? 7 '
No. That was-a presumption on my part. -I,felﬁ'it Wasr
a proper ome, but I did presﬁ@e that the whole thrust-
of what-we were doing—related.teifishing seasone,.and
not to all meetings of fhe Commission.- _

As a matter of faqt; isn't it true that the letter asks

'you,for,notice of all meetings?

I believe that it did.. In this I believe I was in
exror that I di&n’t-recqghizejthat.

And did you attempt £o.iﬁdica£e,to-the”tribes and the
Federal attorneys before yourrdePOSition thaﬁryou'

presumed that their interest was only as to fishin§

season?

No, I did not.

Pé@é‘T;‘iiﬁelzo,J§ou were asked the questibn:
o "How abundant is the Steelhead trout in, the
rrxvers and streams of the State of Washlngton°”
', You say., o |
"Hlstorlcally Ralnbow trout and STeelhead

would not be abundant flSh in the streams of

Washlngton.",
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i - | What data do you baSQ'thatroﬁinion on,‘ﬁr,
) , Crouse? - f | ' |
3 A I thinkréenerallﬁ frdm infoimatibn that I havé'héard
4 in the past of Steeihéad runs,_from'thé early history of
5 runs on the Columbia River, and I believe Lloyd Royal
6 - alludes to the réport you hévg entered in here as to-
7 the numbers of fish. . |
8 | o Further, since théwGamé‘Departmeﬁt has had
9 ' records —-- and it'goes ciear back into the”thirties‘-m
10 i the-total take of Sﬁeelhead have beéh quité minimél
11 ' if;you’ccmpaie it to the total take of other anadromous
1j7 fish, I wouldn't iegl;y guesé how many-total saimon
13 | 7-1 are takén. There ate:fi&gVtoﬁeight,million or six to
ul -Vniné'million, iﬁ*there," o ;
15 Q In your indicationrofﬂthé-abuﬁdance of'steelhead'andr
16 " the numbers that have beén:taken'in the years since
1—, 19302 | | |
18 A ~ That and based on the early comﬁeréial_records_cn tﬁe
19 ;?V‘E Columbla Rlver.rr,j |
0 | ‘{  7-;; '_,‘ leewlse, as a judgment dec1s;on, any flsh
711 -'fthat has thls llfe hlstory woulé in itself be in small
2 1 .. numbers. Some anlmals are ln large numbers; some are
23 | rf.irln small numbers.'; |
ul|l “ Buﬁathe*ovézalk hlstory of a Steelhead,would ,
25 | ka ;indlcate of- nece551ty that lt would have to be’ 1n smallr
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1 | eumbers in these.fiveis because the rivers would not
2 '*,Vhabe the capability, even-hietoricaily wider therbeSt X
| 'Vconditions, to produce these;%n the _abundance that
- they produce salmon. | | 7 _
5. This is a ba51c dlfference in the life cycle
6 of the various spec1es.
7 Q Do you have any’ records avallable to you in the
8 | anthrOpologlcal documents that 1nd1cate an abundance of
9 | Steelhead, as compared with salmon prior to 18552
10| A No. - | |
11 Q | Do you have any such statistics #i%h,respedt'to the -
12 . abundance of Steelhead asrcomparedzto-salmon.fromnlsss
13 | to 18907 | I |
14| A Well, I ‘would have to think back. I believe the
15 7 commercial. flsherles moved in on the COlumbla RlVer
16 w1th1n that time, and there were 1nd1cat10ns at that
17 | time of the steelhead runs and what they amounted to.
18 S ”Tﬁﬁf‘{j Agaln, I'believe this is one of the reports
19.1 . you have. It is alluded to in there. But this was
20.. ’ the - flrst baeis of really flrm, ertten data on the
21 - -abundance ox.Steelhead
ereer;; are you- S&Ylng that ‘the abundance of .Steelhead in the-
23 Columbla Rlver is an indication of the abundance of
24 Steelhead in.other rivers in the state?” 7-_ _
257 A The abﬁndeneejef Steelhee& iﬁ:the Columbia River,'wittht:
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'question and in my judgment decision on the environment

and the habits of these fish would bethigher‘than it

" would be in the Puget Sound rivers.

This is predicated on the'fac£ that the
Colambia River'did-haﬁe more feed in it., It did drain
fhereastern part of the State, Whiéh was more
productive; You were not trying to raisejthem-in a .
semi—stétile_environment,suchias_was,found on'ther
Puget Sound and rivers that Hrain,directij into the.
coast. -

aAs youﬁ‘feedrwas more abundént, you had a
higher ratio, and I believé the fi£$E_indicatioﬁ of
numbers in the Coclumbia ﬁiveriwas thét saimon méde upi

about 90" percent of the anadrbmous fish runs. If my -

'mémdry is right, .Steelhead were about 10 percent.

(Continued on the next page.}
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1 Q:( This is based agéin on catch data? | |
:2 A, This is what?'~':_ - o
0 This is based on catch data?

4| A This is base&gon'thergeneral information as ;

5 recognized aﬁa-remember thét:iﬁ wasraVailablg'at.

6 that time. ' | | | _

7 0. Then what doés that include‘besiaes daﬁch_daiéf

8 ii _ T think. thlS was prInarlly catch data. : i_

9 . Q-‘ Do you have any data coverlng the vears 1855 to_

ld 1890 whlch compared the feed capablllty in Puget

11 : fSound and Columbia Rlver°'

12 ,Ail No_d;rect._f L

13 Do ydu havé any ihformation'tha£ compares'the other
14 habltat factors Whlch are favorable to steelhead, |
15 1nc1ud1ng Puget Sound and the Columbla Rlvero.

16 A - Not tolmy,knowledge.' You do have by and large a

17 :différeﬁﬁ race of £fish that:comes into the*Columbia'
18 River. I say a differentfraéé;'é large run;of

19 steelhead down there is a summer run, histo&ically.
20 I know of no records:thatindicate a sﬁmmer,run:fish
21 into the Puget Sound exdéptﬂfdr a very limited 7
22 number of streams. | | o

23‘ g I am'trying to £ind but"Mrj:Crouse, what your data
24 - is. We are. trylng to osmose the abundance of

25 steelhead in the Puget Sound area, and you don't
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' have any comparitive figures about factors indicat-

ing relative to the Columbia River. Maybe_yca can

'tellrme what is it that nakeS'you'conclude'that the -

Columbia River steelhead abundance 1n the early
commerc1a1 years was hlgher than the Puget SOund°

RBecause. of the llke ‘history of the steelhead,

. because of" the fact that they had to reach a smze

_fcr smolting, and because the Waters-of the Cclum—

bla Rlver system were rlcher, Whlch allowed the

flsh,'more flsh to0 reach the necessary size to

'smolt. The r1Vers of the Puget Sound streams

agaln were Ln many respects very low in. productl—

v;ty, In some cases, v1rtually a blologlcal desert

-agait;perbalned_to_flsh food, and . although your

numbers.of salmon were abundant, because they

aid not5take'as,chhnout of the strean and left

" early, & steelhead to  reach maturity and reach
.a size.in'iksrstream;‘ﬁo spend the two years that-

was necessary or possibly three, this in itself

is a limiting factc:. Is is a limiting factor

on'aay wildlife'population; and this in my judgment

7 is why these races had to be low in numbers.

You say, “lafe_hxstory-of steelhead." You mean

the l1ife cycle?.

Life hisfory or life cycleg'yes.
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Cin the Columbla River 1s_summer run, is that correct?,

Would you be.snrprise&qii.ih.1971,the.fota1 take

[+« B B - ALY

‘winter runs are in the rivers below, and I presume

‘that you are not talking about commercial fishefiesf

'1_am,talkiqg,ahoﬁt total takes;f”
. Yes. ' |

Isn't it true that the w1nter run goes above

below BonneV111e° -
-'ij-they do not go lnto the rivers up there. You
_have some that go up - agaln; you are gettlng 1nto

blcloalcal data. You have some that go up as far

Now, you say’ that by far the abundant steelhead
Yes.

of summer steelhedd was 71‘000 and thé total takér“
of w1nter steelhead was 97 0007 |
The primary run of flsh in. the Columbla Rlver

that goes by Bonneville Dam is a summerrrﬁntrYOur

+

you are talking -

BonneV1lle7;
Very lxmlted -

Isn't that because there is a large sport take'

as the Klleltat- I don't believe there is a
significant winter run of fish that come in in

December, January and February, into the rivers

above this. This is about t@éfbreakingrlinaf
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In terms of total take, Mr. Crouse, isn'trit'truer'“

' that the summer and winter run steéelhead Qn'the'

Columbia érg'the same éize?
In terms of total take? |
Yes,.

That W§u1d be total commercial and sport take? .-
Thatris.corfectgr

T would “suspect -~ ‘and Yburhéﬁe.the information
in front of you -- I would suspéei that the summer‘
run fisheries is a larger run thaﬁ thé wintef-ruﬁ
fisheries. I would su#peét ﬁhat. I do not know
for sure. I am sure that we can anéwei thatfﬁhder

the biological data.

Mr. Crouse, ‘do-you have any limit on the number

. of spcrtffiéhthgilicenses and'punchcardsryou isgue

every year?:'~ . i

No; we do not.

Are you allowed to limit that number?

No. .

Do you have,ﬁaq liﬁits on the number of f£ish that

sport iishermen_can:take?ff,

rYes.”;ﬂ

' What is the Llimit? -

Twoe per day, 30 per seaSOn}? 

If you reduce the bag limit to one per day and _
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10 per season would you have over-escapenment ofl
steelhead?

I would think not, no.,

 You mean to say that all the other‘spo:tsmenrwouldr,'

“take up what might:be the OVerQesdapement?

No, I am tryihg’td shake=myimemory on the sportSrr
fishing forx steelheaé,-and I do hoﬁ-think"that a
reduction of this type wdﬁld reSult,in'a-bverm
escapement ofAsteelheaa. I would feel that this
may, éveﬁ though the bag limit is-excee&ingiy small
ﬁow, may further distributerit é little bit finer '
among the people who sPOrtrfiSh on-the'averége; |
I think it is about thtee-days fishiné now, to
catch one fish using a#e:age figuresrfor average
sportsmen. |

And;Ybﬁ'hgv& seaéQns, don'tzyou,rfor éport fishing

for steelhead?” . :

Yes,; we do.. =

As'argenéraiiﬁaﬁkeﬁ'uv let's take the-@ﬂilli?umm
River. When does the season open for steelhead on
théﬁfivgr?

Oh, as a general matter ~- T Wodld{have to refer

-tp’;he pamphléti VI‘wéuld,%ﬁggest it is the first

' Spnday%in December;

And without the date being exactly precise, how
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long does it extend°

.The Qulllehute, that woul& run through Aprll

And there are peaks in that run, aré there not? -

Yes.

If you shorten the season and allow the outside

permissible season, would you have an over-escape-

‘ment of steelhead in ‘the Quillayute: system?

I don't know what you are driving at. I don't know

that YOu can have a over-escapement of .steelhead

possible. If you would define what you mean by

an,ove;—escapementrI would better reach What_yoﬁ
are =—-— | | 7 | o
More steelhead-than you_nee&.to;preserve and
ﬁerpetuate'the resource for spawniﬁg9

L have neaver known thls te happen. I am sure that

you could by manlpulatlon of the season reach a

stage where‘you_would have more- steelnead in the

watersheds than.was_neceSSary to perpetuate'thisf

‘run,. but in settlng regulatlons and ln our respon—

51b111Ly we attempt to err on the side of conser- '

vatlon, and I would hope that we always Would have_

' more up thene than are necessary.'I don t like. to

-thlnk that we would have fewer under any of our

regulatlons.

'Would you say thaﬁ it isn't a wise use to have
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more steelhead than you need in the spawning =
~ that when you reach this maglc,breaklng point that
' escapement and hope that we can do this at all times|

' All right, so you say, if I understand you correctly

:cla351f1ed as ‘a game ;1sh°

"fCounty system 1t4may have been a game LlSh in some-

grounds°

I think it is wise and prudent use to be sure

I can?t'tell you what it is, that'you.&on?t go

below that, so we attempt to be above the minimal

To the best of my'kﬂcwledge,we haversucceeded in

this.

that because your regulations are iméreciserand'
your aata is incomplete andbyoﬁr predictions are
1naccurate that you allow no regulatlons for the
Indian net fishery and hope ‘that your sport flshery
will not take too. many. .

| MR. CONIFF: I object to the form Of the
quéstion. There-isrno é?ideﬁce”in the record ta'
sﬁpport that. t |

THE COURT: Yeg,rlfthinkfso; That'isrpuﬁting

your characterization on ‘it. | |

Mr. Crouse, do you know-how“long steelhead has been

It was cla551f1ed.a game fish When the Game Depart-

ment was formed ln 1933 I believe under the

L~
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‘head was made a gamé*fishfby!the_legiélature; in

‘bility.

'trying to anticipate my quéstion,,but-that is not

areas prior to that. I can't give YOu.the,histpricgl
date without 1ookin§ i¢ ﬁp. , -
Ithhis State has éteelhead e#er been téken
commerdially ocoutside Indian‘ieserﬁations?i

I am certain back in lessrﬁhere was no reéulation
on any game or game fish onranyéhing in theﬂsﬁate
as to what woﬁld'he'donel |

Not the State, Mr. Crouse. Has stéelhead ever b¢en
takén lawfully coﬁmercially? - ;
I-am sure that We-were -— agéin, I am calling on

my mémory; o 7 -
And has steelhead always been classified separate |
from salmon? | 7

MR. CONIFF: I will stipulate that'steel—

1933, and the prior limitatidns on the cqmmercial'
usage go‘back as far as ;925,;Thé3e statuﬁ&;havé‘;
been already set forth in the brief. I will stipu- |

late to their authenticity and to their admissi-
MR{ PIERSON: I apprediate_ﬁr; Coniff

where I am going.

Mr.. Crouse, has steelhead ever been classified as

a’salmon under State law?
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_:Not sigdé the;ejhasaﬁéen%éisﬁate Game Department.
.'Ddiydt*knowiwhethér i£ éver hasrbeen classifieé
as a salmon? | o

' No, i don't. Are you speakihg scientifica}l??r

It never has.‘if'you'are speaking of some other

type of classification, it is entirely possible.
Scientifically éteélhéad'have'nevér been cléssified
as -salmon. k_

In that red-book;'ihat isJXEﬁa_that you have thére,'
let me direct your attention to page 61. This
portion is basicaiiy a recitation of fishery and
anadromous fishimanagemént,;n the State of*Wéshing—
ton, aﬁd it-is signedrby-your chief fiéherié§
fiologist frbm,ﬁhe Game bepgrtment; The lasﬁ
sentence.in_thefincbmplete_§aragréph there, speak- -
ing oﬁ-garly'legislatiég,-aﬁd;iﬁ indicates -— this
earlf legislaﬁion = -

Where are you? |

61 at the top, the last sentence in the incomplete

' paragraph, speaking ofjﬁhe legislation between .

1875 and 1890, "This early legislation as well as
the successor iegislation for many jéars-défined
salmén as iﬁclﬁding;steelhéad.“ EOW; dé you know,
Mx.'Crouse,'wﬁy the Legislaﬁure, or'why'thngamé

Department concludes that ‘as a matter of

SLLTT




p81

10

11

.13

12

14
15
16
17

18

21

25

19

20

22

23

24

conservation the steelheadrmust beé separately

"1Imanaged from the salm01°

;.What_you,asked me, zf they were . classzfled as’
‘salmon and seientiflcally, agaln, to the bestrof=
'my knowle&ge they have never been c1a531f1ed a

_salmqn, The Legislature may have deflned them, and

in this case defined the salmon, I would presume_

that in 1875 to 1890 that they may have been defmea

by the Leglslature, because there was no - partlcular
interest in them,'and no one.;n the“Leglslature |
had bothered to classify them atrthafetiﬁe,:erinO-
one really understood the life'histery;of;them;

I think you ﬁad many'iﬁ those days'tﬁat hed-a'
different connatation'then'theyrdo now;rﬁk.

Pierson.

‘Do you know whether in;1875 and 1890 the Indian -

tribesiinvoived inrthis case or theirepredéceséors
had_any intefest'in tekinghsteelhead?-

To the best of my knowledgé,-I‘ﬁbuld not know;-

You said there was no lnterest in them. I take it
that doesn ® apply to the Indlan tribes? :

I said ‘there was no interest'in them. Commerc1ally
there could not have been by the relatlve number
of steelhead and the time they could comne 1n, not .

‘as much 1nterest in them as there was in salmon, -

178




p82

BOW W

10
11
i2
13
14
15

16

17

18
19

20

21
22
23
24

25

“so I?Woﬁld‘sﬁspebtfbn this basis there was not

the interest in these as with such species_as]
Chihook salmon and the larger run species. I have

no-iﬁfb?matibn.flgrecalifdfgnothing that-indigates

to . me that there*was any substantial Eakerat that

time, although iﬁ there Was{I'm“not aware of it.

~ Haven't you said you don't have any data?

I have no information or have never received any

that indicated thererwas any particular- interset

'_or_anyrsubStantial taking at ﬁhat time. If there

was any, I am not aware of it.

All right, when you say thaf steelhead is more

~abundant than Salmoﬁ,ryou mean more abundant than

ail'species or than any'speciész'of sa1mon? -

If I have Said1stéelhead wefe_more.abﬁndanfi——

I am SOXXYy, less abundant. Are vou séeaking-of

all species of salmon or ju%t any one?

I.caﬁnot think-dffhand of énf of tﬁé’fiye;natife
species of salmon that would be less abundant than
steelhead. | :

Now, is this general proposition or are you speaking

-about each individual river system?

" You have variations in each riverISystem; variations|

of salmon. I think possibly Fisheries can answer

as to the abundance of ‘certain ‘things. Spring
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.S?il;aguam;§h.? t,n..LEf;ff_'

Chinoék,‘summéprhiﬁébk;'fall Chinook may_be,in'_:

‘one river system in greater abundance, and the

»“saméfthing'%s‘tfﬁe*of steelhead. There is no evi-

dence of any summer run steelhead, for example,

Cin thE'PuyalluE Ri?éf) but there is. in the

- (Continued on next page.)
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My gquestion, though, was MR, Crouse, ln your opinion

is in 1ess abundance +than Steelhead

but I know of ncne:' 

systems, river system to river sYsﬁem?
'_any specles of salmon’

'Well, you have. some rlver sfstems tnat you don 't have
' all tvpes of ln&lcatlons llke thls.' I know of no =
E'SockevefSalmon-that go into. the’ Puyallup River,'so
“f~All xlght, 1et s take & Chum rufi in the Quillayute.f

‘the. Steelhead run. just by catch data far outnumbers the

- Chum run in that-rlver? . L

is Steelhead less abundant than salmon or to any one
of the other-spec1es°
When you take salmon as a whole, there is no questlon,

about it., I do not hnow of’any salmon spec1es that

THE COURT- Is tha.t overall?

THE WITNESS: Overall, There may_bé some,
(By Mr. Pierson). Might there be a difference in river
Certainly.’
Do yod know of ahy river system where Steelhead outnﬁmbéx

some races of—salmon,ln, yes. I presume you can find

obvmously, Steelhead outnumbered SOckeye Salmon there.

Yes, you can get examples of’ thlS.

Rlver system, the STeelhead run, lsn't 1t true that

I have not received or Seen any catch data except the

=
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 sports catch on the -- you say Quinault or Quillayute?

On the Quillayute, 7
The Quillayute, I don't know what Indian fisheries,

what the catch-is. If you have it, why you have more

information than I do.

Let's talk just about- the sports catch on the Qulllayute .
Rlver system, isn't it true they far outnumber the '
number of Chum salmon in that r1ver°

Very posszbly, I gave‘you that,example on the Puyallup

-Rlver, and I am sure. you can find many examples 11ke '

thlS, Mr., Plerson, as it pertalns to individuals.

The total run of anadromous flsh-ln the

:Quillayute'sysﬁem will be in ‘the majorify salmon, but
°,you“dthé&§ so@é rivars that you don't Wave some races-
?=min}’ R | |

':7iMf; Crousé,syoﬁs;distinctioﬁ;between salmon and

:Steelhead as the reason why you need to avoid or
rrprohlblt Indlan net flshlng outs;de the reservation
 boundar1es was partially based was’it not, on. the

<: relatlve abundant nmmbers of salmon and STeelhead

‘Staterﬂe° |

,Wbuld you repeat that

'As & distinction for why,you prohibit net river indian'

'flshlng'off reservatlon as opDosed by the Flsherles

Denartment, which allows it on salmon, you proposed or
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Q

. correct?

. 0f salmon and the Department of Flsherles allows an

'argument and that»justification still'apply°-’

fishery by-anyoné.

f.you arevspéaklng about flgures of take of Steelhead'
" on theﬁlequally Rlver, you indicate. 6800 Steelhead .

.3were hought by flsh buyers, and 1000 steelhead were

:'All rlght.' Do;yoﬁgknéw,whefher'all of those 6800 fish '’
‘- that were bought by buyvers down on the lequally by

'flsh buyers came out of the lequally Rlver°

set forth one of the reasons as the relative lower

abundance of Steelhead statewide on salmon,'is that

Yes, that is one of the reasons.

In thosé rivers where Steelhead outnumber a species
off reservatlon fisheries for the salmon, would that -
Well, I don’t know What example you are thlnklng of,
but ves, I . think it would because vour crlterla in
my opinion, is the number of steelhead you have coming

in the river, and if this could stand{arcommércialv

,Movmng on-to nage 8, Mr. Crouse, lines 23 through 30,

'taken by sportsmen. I take it this is for the yvear '72-
7327 o |

-To. the best of our knowledge,  they did..

On what is your knowledge based? Do you ‘have 1nformatlon
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from the Ffish buyers that indicates that each of the

" sellers took the fish from'the Nisqually River° -

The 1nformat10n 15 based on the assumptlon that the

fish buyers were correct in saylng that these fzsh come.

off.of the Nisgqually Rlver.‘T”

THE COURT: Are ‘these made in some written

report, or are they taken orally, or how are they taken? -

No, what we have done, and our enforcément people can
answerxr thls in greater detall, wa askea three people,
whlch are the majorlty of the fish buyers on the

Vlsqually River that buy fish from the reservatlon

Indians. We asked them if they would keep a record for

us of the”flsh they bought from the Nisquallys. T
would presume on the basis of that,-and thlS ls where
thev plck up thelriflsh that they kect track of What
they bought theru.

‘ Now— I would not attempt to say that some

of thesé fish were not brought in from some other

river, but I woﬁld*suspect that they  are Nisqually River-

' flsh, pecause that S where they were. bought, on the

mlsqually Rlver from ‘the reservatlon.

(Continued on .the next page.)
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The fish buyers-are on the reeervetien?

This is where they buy their ;fish. Theybought bésically
in the area known as Frank's Landlng, whlch is an

Indlan allotment, and they'buy them from the reservatlon.
Do you have any indication’ that the run of Steelhead
that these numbers werertakeﬁ froﬁlhas_been decimated?
I would think this shbqld be under the biological

examination.

-I am just asking whether you have any information.

The run in the Nisgually River?

nght

No, I don't. I would ask that vou deferlthis undexr’

the other.

_Have you asked your staff to 6eterm1ne that?

Our staff has attempted to count the number of fish that
were up above, 1nsofar as we could, ‘spawning grounds
Ajter you ﬂlscussed those flgures, vyou say on page 8-t
o "I do antlclpate 1n such systems as the
- Quillayute:,” where we have recently establlshed a
rearlng'péﬁd as- part of our propagatlon fac111t1es
7 that “the Indlans take on. the Quileute reservatlon
P;:.has substantlally lncreased because the runs in
the river. have substantlally 1ncreased

I want to just look at the Qulllayute system

for a mlnute, Mr. Crouse.”’

B 2
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Tt is true, is it not, that the Cuileute .

reservation spans the lower part of the river?

The Quileuﬁe.reserVatioh_is at the mouth of the

Quillayu&aRiver, ves.

Further to the east of there there is a park boundary?
' Yes, that's correct,-national park.

-And the state doesn'texercise any jurisdiction -through

S o or :
the Game Department on the reservatiop/within the

- parks, does it?g,'
This is correct.

’,And; to your knowledge, is there a’feseraation net

fishery for Steelhead on the Quileute réservation?
Yes, there is, |

And are those fish’éommefcial in Washington?

Yes , they areg. ' | |

Now, where is the sport fishery on‘thé Quillayute River?

.The'sports,fisher§,on the Quillayute River is above
:the'pé:k bouﬁdafy Qr,the reservation line up to the
" various forks.. I'think there are probably two miles

'df:QuiIlayutérou£Side the reservation. The remaindér

of the -river, I.b&lieve, is in the.reservation. -

I am talking from memory. Then you go intd the warious

forks of_the Quillayute River.

’That'wpuld be the Bbga¢§iel;and Calawah?

The pélawah is on the fork of the Bogachiel.
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And you have sports fishery on all the tributaries of

the Quillayute?

V,Yés we'do.

Has that sports fishery been taklng fish ln recent year’

Yes, it has.

_,Isn't it true that all of the plants that you made from

that river are above the park boundary°

This is correct.

And isn't it true thét_those;fish, when they migrate

to sea, must pass through the reservation on their way
- out?

‘This is correct.

And isn't it true that the sport fishery above the

‘reservationand the pafk would not be-taking any fish

 if the Indians overfish the run in the reservation?

This is correckt. If they tock all the runs,'there_would

f5é=ﬁoﬁoiooming“ﬁhrough. The only ones coming through

to the sportsmen &fevthose that the Indians do ﬁot take,

'fiHave you told or asked,the Indians on the reservatlon to
" let some_flsh gq through°

'Nq, 'ﬁé'haVe not’ met with the Qulleutes. we do not

feel that we have any authorlty on the reservation.

_fIn view of,the factfthat'you'nave bV-the statezan'

'_.unregulated Indlan net flshery ‘spanning that river and

a contlnulng malntenance of the sport flshery above the'f
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river, is there_not somezindication that the Indians

'might_be able to regiulate their own net fisheries

outside the reservation boundaries?

I éon’t believe'tha£ the tﬁo ére comparable.

Why?

Wéll,-jou're_talking abbut'airather,confined area of
resérvations. ,Néw, I presumé thaﬁ you are Ealking about
an Indian neﬁ:fishery in thelwatershed of the

Quillayute éystem? o If yvou would define’:=-

‘Outside the reservation boundaries.'.Let's talk.aboﬁt

that, yes, above the natlonal park.boundarles
Wnich would be within thevatershed of the Qulllayute
River, _

You are-talkihg about_an:area;that has

expanded from several squarermiles“where the Indians

:11ve to an area Qf many hundreds of sgquare miles that
?Would then have an off-reservatlon fisheries. I thlnk
“lt‘would be extremely difficult for the Qulleute

:f:IndLans themselves to regulate a net fishery that
%éxtendéd*into thislarea;

Have you.ever asked the Quileute Indian Tribe whether

they intend to iishrall of the length of the Quillayute™

~River_systgmroutside'the_reservation boundaries if
" allowed to do so? - -

" I have hdt‘diécﬁssed it with’the'Quileute,Tribe.,
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And on what do you base your: feeling that the Indians .
‘would fish the whole length of the river outside the
E park boundary? -

" I have not had any indication that they would fish

clarification to you, if we were talking about the

off-reservation net fishery for Quileute Indians on

- salmon ocutside the national park?

'Yes, I do.

'If:you‘re-asking me-whéther-ﬁefcank&o it or nbt, or

_ 1f you're asklng-me the de51rab111ty 1s two dlfferent
-*thlngs. ‘ 1» ¢%' 7

”13Lét's aaswer the flISt questlon. _

:°:The Ghme Department, if we coula do thls, I presume

»under;the exlstlng ‘laws, and 1f it -was proper for us

'you have a ret" flshery for Steelhead by Qulleute Indlans

_outSLde the reservatlon conflned in the same area that

anyplace else. That's why I prefaced the question or
watérshed.

Are you aware that thebFisheries,Deﬁartmeﬁt.has an
Yes, I am.

And do you understan& that that season is llmlted in ares

Could the Game Department do that?

to do 1t, yes, we could,

I'm just talking ahout,managlng the resource , COuld

the Department of Flsherles regulations permlt the

"}
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. Indians to net fish salmon?

I'm not sure_of;whére'theirtﬁoundariesJaré.:
I WOﬁdér.if I couid make this point, ana'itf
would be this, again: The difference between Steelhead -

and salmon is based on the fact that the salmon that

the Fisheries give this season have come through e?ery
conceivable fisheries up to an Indian fisheries, and

this is the remaining quantity.

When you.come into the Qulleute reservatlon'

with the Steelhead, they’ hava there the first chance

'to take figh, and these are the flrst_flsh that are.'

-taken. No'onerelse has had an opportunity to take any

of these fish.
As you go on up the rivexr and expand T

rather suspect if we had flgures on’ the total take of

f what the Indlans have, it would_be a substantial

flsherles, and the reservatlon flsherles would probably

'ﬁhave to(b@ ;educedfto accommodateWthe net:flsh;ng, if
. that was expanded.5 | | |

Eéfé-yoﬁ'éw5re 6f}a reéent prqéeeding,in-thisicase,-a,

-teﬁpCrary resfraining order, where we talked about the
*fQulllayute River system? | | o

-Thls was- the restralnlng order brought two years ago°

‘Yes, approxlmately two vears or s0 ago.

To restrain the Game_Department from off~reservation
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i : fisheries by the Indlans on the Qulleute system’
2 Q V'To restraln the game Department from - enforc1ng thls -
' 3 regulatlonrout51de the park boundarles.i’
4,- A Yes; | | _
5 Do you recall what the relative ﬁﬁmbers of estimated
6 take was by'the_Indian reserﬁaeion fisherﬁen and tﬁe
7 sports fishermenron-that river? |
- 8 A Not off the top of my head.
9  Q7 . O#er-oh page 9 of your testimeny;_ﬁr.TCreuse,_fou ﬁéréi.
10 | jeasked the question: - | |
11 ,- . "Does the Department,have 1nformatlon
S 12 - available tog;t'es to the type of nets use& byﬂ
-13 ' o Indiane en reservations?" - ’
TR S ~ Your answer Ls-_
15 : | L “Only from the standpoint - that on the
16 L e resefvaﬁlegihets are readily observable. Thef -
;7-ff- o ni_,:fare gllinets, and are used as set nets in the rlvers."
iéii ,,:,QYE',- ;:i Now, do you know, Mr Crouse, what the basis
i9 ;'e V;Of that oplnlon 139 7
Tap L A' Well from my own personal knowledge. 'f.have obeerved .
a1 | N many set’nets that are glllnets ln the rivers on Indiai
2 {,reservatlons.: These are readlly obsexvable from many
~23i . '_:placeSj lncludlng ngbway IOl on the Penlnsula, durlng
24 ,,f (the flshlng season. _ _ -
95 Q There are approximately fifteen Indian reservaﬁibns in
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the western part of:the state, as I understand it.
_-Have you observed nets used by Indlans on each of those

: reservatlons°

So ‘that you can't say that all of the nets used on those

Are you aware that there is an estuarine trap operated .

- Can you tell us what reservatlons you have observed such'
glllnets? -
' .The Qulleuetes, Qﬁeets, Hoh, Qulnaults, Chehalls,

NlSqually, Tulallp.

- Do, you know Whether any . of those reservatlons that you
"have malntalned flsh hatcherles for Steelhead’

-The Qulnault I believe there was testlmony on it today.

I would”assume that I have not perSonally.ﬂ

reservatlons are. glllnets or set nets°

My personal_observatlon, no .-

hy the Swifomish Indians on their reservation?

I have heard that., I have not seen 1t.7

Are you aware that the Makah trlbal members fish by
troll gear? '

I'have seen some eﬁ,them fishing uﬁ”there. If I dig,

I didn't dlfferentlate them from other flshermen._

Do you know whether any of those reservatlons also have -
THE COURT-_ What was the last one? Tulallp?

THE WITNESS' Yes.

The Qulnault has developed a flsherles program . The

192




b1l04

10 |

11

- 12

13

14

15
16

17

18

19

20
21
227

23
24
25

the Game Department has furnlshed Steelhead ﬁry ﬂ;hﬁu

informed.

- ¢£o tast his statement on page 9. He is asked the
f:questlon how large.are these nets on the reservatlone,
i}and his answer is that they vary in smze.,'Some are

E,-qulte short, some flfty feet ln length to substantlal

‘nets of several hundred feet in length

looklng at,them They vary 1n 51ze, ‘and they vary ln 31ze

,of course, 1nto “the area that they dre flshlng.

Nooksack has come into one. I mn aware of these because_

to the Indian tribes of thesé two areas.
Hew many tribal—pﬁt set, gillﬁeﬁs haﬁe you seen?
Tribal-put? o ‘
Right. | | |

MR. CONIFF: Object to the Questien unleee he Ean_'
reStric£ it to some time or erea;'_'- R

| THE COURT-- I am not sure that hlS personal

knowledge of these data necessarlly is very 51gn1flcant,

unless you havefln mind some lack of being personally

~ MR. PIERSON: I think, your Honor, I am trying

- THE COURT-Z I see.-
Do you know that they are- flfty feet in length

THE WITNESS' I'm.maklng an . estlmate from ’

Incxdentally, if I’ eould add one more to that

m

list, the-Skokomlsh, that list that you previously
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1 o askéd me.

77: 2 o THEjCQﬁRT:. Whefa:he has'éeeﬁ nets? ..

3 Q Have any of‘thé nets that you have seen, Mﬁ; Cr@use;rrr
extended more than one~third of the way-acrosé the . river?

5 A Yes.

7_ o - {Continued cnthe;next page.)
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Where? .. .

I‘canirecali%nEtsﬂiﬁrthe Hoh that ‘extended to

mid-river. .-
_HaveEYOuﬂevér seen .any that were more than halfway

' acféss the river?

No. You don‘t have any egual’ run of flSh comlng

up on a 1evel amount I don ® recall that you would_

have thls in anyplace elther.'lhe nets a;e normally
sgt;'and any net fisherman will set'them where you
can catch the most fiSh_in a given run, and in -
somerplaces yqﬁ have fish that concentrate. So it
is no£ necessary to réally set one clear across the

river to take 100 percent of the £ish, and if you

~only set it -at 90 percent, you takeVQOApércent._

Do you knowiof'any river flowing through an Indian
reservation where 90 or 100 percent of the steelhead
resource has been taken?

No.

ZNow,zyou-say that the'nets are_nylon nets, some of

- then are‘monofilamenﬁ‘nylon; whidh is.il1egal to

use in locations other than Indian reservations.
The'others are a'type of nyion nét-that“are ¢ommoniy
used for gill netting-salmon commercially ina Pﬁget
Sound. - o 7 -

How many nylon gill nets have ydﬁ seen or have
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,3used.'

been reported to you on reservations?

How many nylon glll nets’
T have seen one, I have. neard that they have been

b

Who have you heard that Ffrom?

- Varlous members: of the Gane Department at times

_that “have said they were used, and’ thlS is the

bas;s of my ev1dence on that. The evidence on the

other nets 1s based on a .common- presumptlon and

1nfoxmatlongthatnl have heard that very often they |

will sell gill nets that are used in commercial
fishing, in commercial fisheries in the oéeén, and

they will be cut into Seﬁaraté 1engths and reused

‘in rivers.

Does the Game Deparﬁment have a‘comﬁrehensiﬁe or
even a consistent basms to record the number of
nets for flshermen on a- reservatxon’ |
No.

So your examination and this testimony is just

-from casual observation?

- This is observation frbm=that=standpoint; We have

never claimed any Jjurisdiction on reservations.
Going on to page 9 in answer to a qguestion, you

say, "There have been at least two f£ish hatcheries
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developed on Indian reservations in the State of -

Washington. The'Department of Game suppliéd

steelhead'fry to these ‘hatcheries to'aid building
a run of steelhead via artificial propogatlon ;
of ‘the- In&;an fisheries.™ | -

The flrst questlon is, what reservatlon,'

*natchery are you talklng about’r

The Lummls and the Qulnalts.
Allhr;ght.'Do you:knowiwhether any —-— either of
thdSe_tWG'haEcheries has utilized its own egg

I éldn '€ hear the questlon.
Do you know whether either of those two hatcherles

has used 1ts own egg source on the reservatlon for

"steelheéad?

THE COURT: Eggs.
Egg sources. Obvioqsly, whaf they are attémpting':
to do is to build a rum:, such as our Chambers |
Creek run, as an éxample, to build a ‘run th%ﬁ'will
come back to the hatcherles and develop thelr own

egg sources, and to get into thls and to get 1nto

~it, I presume, as rapldlg as p0551b1e, they d651re

to start w1th an egg source. The Game Department_
source 15 readlly avallable to them for an

available supply of eggs.
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. Whether they have?

'p0551b1y thls Wlnter +the Qulnalts wmll have a brood_
year com;ng back, I nelleve lt s nekt year for the,

Lummis, and I COuld"be Wropg_;nrtglsﬂcontgntlon,'

Now, let's take the Quinaults, there is a sports

' program on the reservation?

,that the steelhead w1ll tend to come.~=_return and

__none of these fish come up and through the lake

The questlon 15 do you know Whether they develop

their own . egg source°

Yes.

To my knowledge, they'have;ndtIYeﬁ, and ‘T belleve

but they shoal&'havé;theiiroﬁﬁ}ifhey may have had
it last winter, but I bélieve that this winter
hopefully they will have a return and will have

their ownbtood stock.and own egg source.

fishery above the Quinault Reservation?
Yes, there'is.

Does that sport fishery benefit by an Indian hatchery

I_Woﬁl& think not. _

Why do you.say that? o _
Well,'I presumerﬁhat the.deéliné of:fish is going
to be on the substantlal number of miles of river .

that the Indlans have within the resarvatlon and

school at the hatchery area and that there wmll ‘be
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in the Nooksack Rlver above the reservatlon.

into the area that is. off reservatlon. If-there ms
a sPrlng there, 1t w1ll be exceedlngly Ilmlted

and I personally ‘can’ t concelve of thls happenlng.'-
Do you know whether: those facts arejalso true of
the Lumml hatchery’t .

The Lunmls have put a’ hatchery up rlver, Wthh 1s
not on a reservatlon. This could under proner

flsherles management - thls could add to the run

For sport take?
Yes.

(Continued on next page.)
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On page 10, Mr. Crouse} in response to a corrected
question by the counsel, you state you-do not consider

off resexvation netting.aé=being compatiblefwith

' sustained yield Steelhead, coupled with the public

recreétional use of Steelhead in the.rivers of the

~state. Do I understand by that that you have to have.

a sustalned sport take of Steelhead before you will
consider Indlan net fishing . for Steelhead outSLde

reservatlon boundar;es’

-I think lt means what it says. . To begiﬁ with_-- and ~

.I have pointed this out before -- Steelhead are:only

taken once they come in the rlver, and I do- not belleve

'that a net:flshery would be. compatlble thh malntalnlng

©a recreatlonal flshery on the river,

The two would be in complete, total confllct

iThey would.be in the same area at the same tlme. it

Wbuld be dlfflcult to regulate, and I do not believe -

that thls type of a flsherles is condu01ve to a sport

,flsherles ' ; ﬁ;? S

You are- aware that on.the Columbla RlVer they have

" sport fisheries and Indian flsherles?

Yes, I am, in the Columbia River. Agaln, this is a‘

completely dlfferent type of- rlver.

fAre-you just saying herezln this fl:st Sentehce, Mr,

Crouse, that the reéson ybu.dbnftﬂwant to allowflndian"
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1 - net,flshlng for Steelhead of £ the reservation is
2 i because you don't want to glve them -any greater share
3 of the resource than they are now taklng on the
4 reservation? | |
5 eA I do not know ﬁhat share they are t&king on-the-
6 |- | - reservation. I- thJ.nk that would be a cons:nderatlon,
7 , i if this is a su99051t10n questlon of when Offm
8 ' reservation flsherles had.to be allowed by the 7
9. ~ Department, -aid that:suppesitiqn -- I think it would
10 | " be extremely iméortant for us to have all he
11§ - _ inforﬁatioﬁ and data as to whet-is beiﬁg taken on tﬁe
12| reservatlon. L don't look at the two of them as. £WO
.'- - 13 ,’: o .' separate entJ.t:.es. _
;14 o Q WQuld you be more 1ncllned to . alloW'an Indlan net
15 Fi' : flshery fbr Inalan trlbes who dcn't have a reservatlon°-
16 | A' ,VIt would agalnedepend on which one it was , and
17 |- certalnly u81ng the supposition- questlon, if we were.
18 | i reculred to do thls by . a court we would do it,

SO U2 B e I _ Your second. statement is the effLCLency of a gillnet -
:50’ o flsherv and the relatlvely low numbers of Steelheads
21' - normally returned would make it difficult, if not
22 | lmpossa.ble, to carry on a publa.c recreatlonal act:.v:.ty
723 - forxr Steelhead if. glllnettlng was allowed off the
24 | reservation.

25 | - Let us return agein to the Qﬁillayute'Rivef
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’ system There is a monafllament, nylon net flshery,

unregulated by the state on that rlver, and there is

N a viable sport flshery abovewthe reservatlon.-

What is it about the fact that the boundary

of the park comes where lt is that prevents you from

 considering an off-reservation net fishery above the

reservation?

At the present time, to the best of my knowledge, the

‘runs of steelhead and the numbers of these runs in thee
Qulllayute Rlver system, after those are taken out by

“the commerc1a1 net flsherleS'of the Indians, would not;..

' sustaln an add;tlonal glllnet season, and Stlll have'

.oa sports flsherles on the river that would be a v1ab1e

or acceptable sports flshery. _

By that don't you mean that you expect a sports flshery
would.take less° ;

I would I thlnk it goes w1thout saylng that any tlme
_you take a flsh off of ‘this end, and add 1t on the other
you are 1051ng on ‘one. lf you put it on the other.

There 1s a 11m1t, a flnlte number of’ flsh and if you

* took more by,gzllnetlflsherles, or if vou ekpanded‘

the gillnet fisheries there would be less fish, and”

the gillnet fisheries would be the firSt,fisheries

that ‘took them, not the sport fisheries.

THE COURT: Do you think we might be able to .
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_conclude Mr. Crousg-today, Mr, Pierson?

 fish for Steelhead besides Columbia River?

 And on reservation fisheries, besides the Columbia

 Steelhead on the Frazier River?

:the operatLOns of the Game Department the questlon,

‘f"Is a hook and.llne f;shery apt to ‘endanger a steelhead
iiﬁn;“: Your. answer ls, "We have had no eVLdence,that a -
hook and- llne fishery would reach even the capablllty

‘or magnltude of destroylng a Steelhead run.” -
"glllnet flshery has every destroyed a Steelhead run?

e But does your Game Department:have any such 1nformatlon°

. punchcard data to determine the number of "Steelheads

' that are ‘taken in the river system, " and I take it this .

MR. PIERSON:  No,_Your:Honor, I do not.

Are you aware of any commercial net fisheries which. .
River, oh, I know of none in this state,

Are you aware of a commercial net fishery that takes
I am not familiar with it.

Looking at page 12 of'your-testimony,.Mr. C;ouse, did -

you say you are describing, in answer to a question about]

Do vou have any lnformatlon that-an Indian
I have no personal 1nformat10n.
That 1t has destroyed a run? I do not know of- any that

have been completely destroyed no.

Then you say, "We are always careful to review our
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is the return of punchcards that is-iéssrthan 50 percent
of what you. issued. | |

Well, I think in alludlng to this, I would 1ike to make -
this 901nt, that we rev1ew them on a statlstlcal basis .

whlch I think is a common acceptedAba31s for any -

- sampling technlque.

Yes, this is what we would do.

' Then you say if.you feel that too many Steelhead are

being taken, the Season is curtailed or-cut back or .

otherwise limited to allow a %ufficient,escapement;

{_Let me ask you a_question;V“My first-questién is,r

fdo you set escapement goals for Steelhead ln any rlvé¥s
-0f - the state’ 7

;No, we ﬁo;not “have definite-eééapémeﬁt-goals; ana I

jithlnk agaln biologically, this area could be explorea

bettex, but I would say thls, that we do have w1th1n

'Qur xegulatlons, flshlng nerlod tlmes, thlngs 11ke this,

T to regulate the sports catch pf flSh

Do you have any 1nd1catlon, any set 1ndlcat10n of what

isufflclent escapement for any river system in- thls

state for Steelhead 159

'I think you could answer that on biological information,

because I think the'ahswers.would be better than vou
get from me, . | |

To your knowtedge, do you have any figures?,A
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Any set goals°

nght, anythlng that would indicate what SufflClent
escapement is, as you Have used that term,

Yes, we do have goals in our Steelhead management:from
the standpoint that we have been and are lncreaSLng the
parameters of our ablllty to get spawnlng ground counts,

to get other information: to lndlcate that we are -

-gettlng suffzczent nunmbers of flsh and we have been

working in this direction, I'guess, really g01ng‘back

twenty some odd years.

““If you: eVer get‘an indication that thelast year 's
')flshery has depleted the resource beyond suff1c1ent

"escapement do you plant more flsh in- that r1ver°

We have’ not done lt on that ba51s. To my knowledge,

we have not had the occasmon. ' e s

:'Never in the history of the Game Department have you
_had any lndlcatlon that you have had an underescapement

‘of Steelhead?-

TO my knowledge, and I am sure that someone can cone

""up with a dlfferent set of facts on that.

To yvour knowledge, ‘have you_eyer had an overeécapement;

of Steelhead? : 7 . o

.I know of no escapement of Steelhead that has ever

been in the magnitude to do aﬁy damage to the run, to the

best of my knowledge. I think'I,made this pointyﬂthét&':
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we attempt to have, in effect, an’' overescapement each

- year.

O

Do you recall any time in your period with the Game
Department when the season has been curtalled ‘or cut

back’

- No.

Is it accurate to say that you don't expect it to- happen:
ln the Future” ' - !7- 7

T WOuld.hope that it would'ﬁot.-'l think that I have
sald in the testlmony you are looklng at that at one
tlmE'we serlouslv considered it, but 1t dld not develop
to the,poznt that we had to make a cutback, and I

would hone that we would not have to do it.

;*Wbuld you tell us about that tlme, please.

:Nell thlS is referrlng to the Columbla River and some

1osses of flsh prlmarlly due fo. the 1mpoundment

'Idaho had ‘cofie in~ Wlth a cut, and they had asked

' Washlngton Game Department to con51der thlS.

. we did at that time, but finally We

'concluded lt was not necessary and- lt s0 worked out.
-that our information was correct at that time.
Turn to the bottom of page 12. iYou'éay”that ‘most

- fishermen who flsh for Steelhead do not catch a llmlt

of flsh and the llmlt is two'. Do you know Whether

most fishermen for salmon catch thelr l:_mJ.t'> ,t
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They are responSLble 1n that area,
- In what context?

question, you say, "To_détefI know of:np information-
_that shows that'aﬁy Steelhead run has been destroyed

" by hook . and llne flshery,“ and it says why 1s tnls 50, _
:and.you go “on’ to say, "Steelhead when they enter‘the

‘r1vers1 are’. not lncllned,to blte or feed Thls makes

Steelhead,do not catch thelr llmlt of flsh
.ThlS lS correct

Jf,Is that a dlstlnctlon beiween Steelhead and,salmon°'

- No, foundatlon for thls w1tness' expertlse on salmon..

I would rather you asked that of the.salmon people. .

Wera you not comparlng salmon and Steelhead in that

ﬁestimonY?

Well, it starts up at the top and proceeds down where

vou aré'talking'about hook and line fishery, and the

them more dlfflcult to catch.

You sald “Most flshermen who flsh for

MR McGIMPSEY-' I will object. There 1s

THE COURT- Do you mean to compare steelhead )
with salmon in that partlcular, namely, whether most
fishermen forjsalmonrget mpre;of;a catch than thgf:
fishermen for steelhead do? E

MR. PIERSON: As compared to a limit.

14

THE WITNESS: ' I don't read the comparison ther
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I read it as a statement, and'certainly most fishermen'

who angle for Steelhead do ﬁet catch the limit, periocd.
6n page 13 nf-; 7 :‘ :-__-J
THE écﬁRma_ I think I can take judicial

notice that the same is:truesof salmon,
Page 13, liﬁe 10,'y0u are.asked why is_there a limit
of two fish'pergperson-perfday, and_the.enswer.is:

| l"Therlimit Qf'tﬁo'fish per person was -

established primarily as a way of*breadly

distributing the catch aﬁong more people.”

. {Yoﬁ‘Say £wo fisﬁ ﬁer peréon ie-recognized.by people
1i " who flSh for Steélhead as a good limit and a good day s

'flshlng. Do you have any survey or- any. documents which

indicate that you found out that two ‘a day is 3ust fine?

When we made thls recommendatlon it was supported by

the Game Comm1551on, a 90551b111ty for. regulatlon. It .

-'-was supported by people who f:.sh for Steelhead To the E
1‘best of my knowledge, Sane thlS requlatlon has been

. in, I do not Yecall of’ any requestrtozralse the llmlt.'”

to three. There may have been‘some.filf“there were, it |

had to be an individual at some time, because there

has been, to the best of my knowledge, no request for

this, so I think that this is an acceptable limit by

those who angle for Steelhead.
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lHave you ever consulted the Indlan net flshermen

fwhether two a- day would be suff1c1ent for them’ .

No, slr.“

S

én*pagéri4,'beginning on linerl3, yoﬁ saj:,

_ "Steelhead runs théﬁ'havé been-increased'by
the Game Départﬁent'sjprograms héve,:eflected,an
increase ofrhﬁmber of ;fish that are ﬁvailabelﬁqr
Indians on the reservationa fishéry. Although we do
not have exact data on the Indian také there is no
qﬁqstion-but ﬁhatﬁrivers that are managed Dby the
Game'Department have provided an increased také py

Indians on reServations.- I think, likewise, the

success of the Gamé-Department program in this area

can be measured by the fact'that at the present time

at least two Indian tribes are in the picdess of -

' déveloping-similar'progfams of artificiélly'?roduc-

ing steelhead to come back to the reservation.”

Do you have any flgures to xndlcate or. stuales
to 1nd1cate that the Inalan:reservatlon flsherles
are benefited by your stocking?,_ | _
No; because I think I have told you previouélyrthat
we have had marking studies. Wé have ddne,alllbf'
these things, but we have néver'had informaﬁion off
of the reservatlons as to What the. take was and as

to what the marks were.
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'I-thiﬁk'thé'oﬁly way this could be measured
- and thlS would be a presumptlon that I'm sure

would be correct -= is that as you have more flsh

?comlng in the rlver w1th the same effort more would

be taken by the Indlans Wlthln the reservatlon'

 ffboundary.I

I have no reason to feel that it would be any

other way. I think it's just logic. __
Do you have any way of knoﬁing Whether,thé'In&iaﬁs

who fish by nets on reservations attempt to catch -

only the natural Stock7

I don't know of any way that you can separate these

. runs omut.

You don't know of any Way you separate natural stock
from hatchery stock? |

When they're coming in a river nétting; no.

You can't do it by different timesabf-fishiﬁg? e

- No. You have certain runs that come in at certain

times. You have some fish that come in early. By =

- and large, our hatchery stock tends,td come in

December and Janudry. Some of the wild stock tend

not only to come in during this period, butﬂﬁeak

_up later. We are attempting to develop a hatchery

fish that will come in'later_inrthe yéar,tveryfﬁ’

frankly, tO'éIIOW-substantiai runs coming'in_the
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‘river at.all times. -

'The-only way I-know you can a. wild fish
from a hatchcry ‘fish with any degree of confldence

is lf they were narked in- some way.

,Are you sure - that 1t is the succes of vour hatchery
'Zprogram that has lnduced the tribes to construct

:hatcherles°

I would presume 1e d01ng this, as they are with
the adVLce and consult of the Fish & Wlldllfe
Serv;ce,that their lnformatlon on steelheads is
based on our hatchery programs.

Now, if they have any other 1nformatlon, to the

-best of mny knowledge, it is the outstandlng program

in the country.,It has been developed in thlS State,
and I think thls would almost have to- be the basis
of it. | |
Let's talk about the Quinault Reservation.

7 Has_irrocourred to You that the reeSOn'forﬂthe
hatchery on that reservatlon might be the Game
Department had at the reguest of Sportsmen refused
to stock that r:l.ver'J | 7
I was trylng to think lf we dld have a request from
sportsmen not to stock the rlver.

I suppose this Would be true 1n a general

-context. We have had some requests from some
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oeoplefwﬁo:fishifOr steelhead that we attempt to

._keep a- natxve run: of flsh in certaln rivers. We

1have attempted o do this.

7 The Qulnaultgls a river that I -don't belleve

",wefhave stocked at any time. We may nave..There
are other rivers that are in this category, the

‘Queets also belng one.

These people seem to dlfferentlate in thelr

own mind ‘that fish from a wild fish that comes up
outrof the gravel is a different fish that one that

comes from a hatchery and goes to the ocean.

The Cedar River going 1nto Lake Washlngton 15

another of these. Ue have some of these that we

have not stocked on that ba51s. ﬂe;have some lakes

we do this to.

Mr. Crouse, -the pretrial order on“your,right,:if.
you could refer to page~75,‘paragfaph‘3-474, line
le. I am reading, 1f you will permit me:

"The Game Department has av01ded stocklng the

Quinault and Queets River system,because of.llmlta-5

tions . in their hatchery program and because

of opposition by sports grouos, among other reasons.
Can yonu think of any otherrr;vers<wh1ch run

thrOﬁghrIndian reservations’Whereeyourhave afoided

stocking because of opposition of contributing to
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Q-I thlnk you have the complete stocklng records,

,,_and Mr.,Mlllenbach weuld ‘probably agaln have these

,therﬂooksack because of opp031t10n from sports

ig;oups?*

‘urging to stock it from others with Game Department

In your view as the Director of the Game Department

the Indian reservation net fishery?.
That run through reservatlons° The. Cedar doeés .-

not go- througn ‘a - reservatlon. I don't know of any..

on hls flngertlps. I don't recall of any. I think
‘we had sonme alscu551on of the Nooksack before,
Whlch is belng stocked by the Department now.

Was there ever a tlme that you av01ded stocklng

Yes, it was. I believe we have disussed this in
here, and we have reached the stage whére we had
some fish and planned to stock iE ahdfreceived‘rathex

strong,oppos;tion‘from some'pebpie and.rather'etrong~

stock.

I made an arbitrary decision in the,spfiné‘ef
one. year to deleylthe stocking. The eext_year we.
stocked it.

I Wanted to take a further look at - the problems
involved and the number of f;sh we had, We hed
sufficient fish,_and we made ourpstodking tﬁet year -

and have stocked it since.
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stocklng of steelhead’

'pléase.:

:"that 1s the purpose of the request.

27 in which I belleve you are being questlone& by

’has that program been 1n operatlon°- A Thls 1s thesec

would you consider it discrimination against the"
Indians to take requests of sportsmen against

needs of the Indians on the reservation for the

WHat? 'iL S -
| THE éSURT{LWoula_kou foadréhe question,
‘ o _ (The quootionrwas read.}
I;don't ;eoall.r ‘
B THE COURT. If that were done, would you
con31der 1t dlscrlmloatlng agalnst the Indlans9

i

TﬂE WITNESS No, because I don t thlnk

THE COURT: Go ahead. Let' s flnlsh thls
subject, an& then we will recess.,
| - MR. PIERSON: Verg well, éour'Hoﬁor;
Just to get this accurate, ﬂr. éronse, I anm referrlng

to pages 118 and 119 of your dep031tlon of March

ﬁr. Ziontz and he asked:

 “Let's move to the Nooksaok River. Is there
a stealhead ran on the Nooksack Riﬁér?o A Yeo,
there is. 0 Has the Department operated é progiam

of augnentlng that run? A Yes, we have. Q How long

ondy
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yéar in,recent yeérs; Q-Is_thexe'sqme reason why
tﬁere is'no=such'progyam-prforxto the commencément
6fltwo vears ago? A fes, There was arstrqngifeeling
by the people there because of the Indian fisheries
fﬁat they should not attempt tO'bﬁild_ub the runS ;
Qi<steelhead in the river. - 0 What people, Mr.
Cfsusefz B People Ain Whatcom County.i

S Isn £ 1t true, Mr. Crouse, that ‘the Nooksack

LR

’until;two'years ago, the precise reason for not

stocklng that rlver was because sports flshermen
and non- Indlan people in Whatcom County didn't
want you to 1ncrease the Indlan ca*l:chf>

Nd, 31r. The reason Was that we didn + have suffi-

’c1ent steelhead to xpand 1n thls area. When we
"Irecelved and had sufficient steelnead and were

 capable of ra131ng enough, we proposed to stock-

the Nooksack River. When we proposed to stock the

Nooksack River, this situation diq:come up, and we

" had people say exactly that.

It was on this basis tnat we delayed ther
planting for one year. The next year, in spite of -
this, we prqgee&eq w1th.thej91ant1ng,and have-done_
thisrsinceg N . -

(Continued on next page.}
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' Oh, not off the top of my head, but again I think

L expandea the plantlng of these streams. Our ariginal

) program ‘was in one rlvex- rrom that now we plant

- we would like to.raise the river and in some, lower

- we;went_;hls_way,rand we have planted Indian! streams

£rying to make, there was no discrimination on the

the f£ish, and when we reach thls stagu, we did for

Mr. Crouse, do,you'knOWJhQW‘many'hatcheries vou ;

could draw’from tO‘plént the Nodksack River? -

yOu are getting'intq biqlogicai data. Whén yog make
a plant on a riverllike.that;ryou want £6 put
éufficieﬁtiin.that so,that,you can have gjfairly
gdod aséuranbé you’are:going.to get aureturn. As

Wé'haﬁe ihcreaséa'Our hatchery program, we have

almost'everyrrlver'ln the-state, and some rlvers

them. .
Yes, we could have stopped plantlng one and

planted the Nocksack but in our orderly development,
pinr to this. ‘But there was -~ the point-I am'
basis of the Nooksack being an Indian stream, the
discrimination was on the basis of thé'return_wé

felt we could get from that and the availability;of

the reasons stated;ln here delay'the planting'for;

one year.

Mr. Crouse, if you changed your p¥iorities to where

215 S .
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you would stobk, could you'hivé stocked theiﬁqbnf_='
sack River with sufficient flsh’: |

We could have starteé with the Nooksack Rlver as:
number one stream in the,state to stock, but we_
did not. | _ 7 '

Would that have planted sufficient fish —-

Pardon me?,i | | |
Plantearsufficientfnumber df.fiSh; you are talking
about-ybuMWOulérliké to plant?

Anytlme we stock one rlver, we want £o put a

 L‘sa£f1c1ent numbér,of smolt in there so it w1ll have

a measurable xmpact on the . rlver,'an& we can tell

what,lt;dqesg We don t want to run up with five
r ‘ten thousand..£ish. |

My-lastjqﬁestion,'then'it is accurate to say that.

’_;ou changed your prlorltles of stocklng, there,is

‘ no;gxher;lzmltatlon, you could have stocked the'

Wooksack’
Well,'certalnly we could we could have cut tne

amount on_tne Puyallup River or the Chehal;s River

~or any other.

MR. PIERSON: That's all toda;, Your Honox.
THE COURT. You may step down, Mr. Crouse.

Return, please, tomorrow, and we resume'sharp at -

_%9&00 a.m. ~ I hope that won't get you ﬁp too early. 
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"I neglected to mentlon for the record at the be-

' the .exhibits in tne case. There are only a very

’ 1t had not been done thls way, wea Would have had )

14 BT spend several days time doing it the old fashloned

w1nd up for tomorrow and that all- qoes well Wlth

THE WITNESS: I will be here, fourlﬂonor.
MR. PIERSON: Your. Honor, I wondex i€
I might take up a matter wmth the Court in chambers
at about 3: 30’ 7 _ 7
THE COURT Yes, you’ may;

Before we conclude, it Jjust came to. my mlnd that

glnnlngtof tne trial that due to the cooperatlon:_f
and fine overtime work of the lawyers in fhé-éése,"

I entered an order'admitting the vast majdrity of

few as to whlch objectlons are outstandlng,-and if

way . I.wanted the, record to show that this waS'done.
’ I hope you have a pleasant afternoon, get your

you whlle we are apart.; Good evening.

{At 3:07 p.m. the Court recessed,
for the day Y k
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