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P R .0 C E E D I N--G-S

August. '28, 1973
9:00 o ' clock a.m.

(Appearances as heretofore
noted in volume I.)

(All parties present. )

10

12

13

THE COURT: Good morning, everyone. Are
you ready to proceed with your cross-examination
of the witness'?

MR. PIERSON: Yes, Your Honor, we are.
THE COURT: Please do.

14

15 CARL CROUSE, resumed the stand andtestified further as follows

17

19
CROSS-EXAMINATION (Continued)

20

21

22

25

BY MR. P1ERSON:

Q. Mr. Crouse, I wonder if, according to your under-
standing, you can explain to' the Court briefly what
the varying jurisdictions in the rivers oz this
State are as between the Department. of Game and the
Department of Fisheries as to specificall what



the Department of Game is primary law enforcement

agency, what dates the Department. of Fisheries is
the primary law enforcement. agency.

A The Department of Game's jurisdiction oertains to
5 wnat is classified as game fish, which includes

10

12

13

14

15

16

17

18

19

trout, steelhead. We have an agreement that is not

a part of law between the two departments. The

Department of Game has primary jurisdiction during

the time of the year that steelhead are primarily

the anadromous fish in the river.
During the time that the salmon are, the

Department of Fisheries has the lead jurisdiction.
This does not take away any of the laws or rights
of either. department to enforce their laws. iIow,

the Department. of Game normally assumes lead or
primary jurisdiction from the first of December

until the end of ~iarch as this corresponds with the

primary steelhead runs.

g. Now, that is as to winter steelhead run, is that,

20 correct?
21

22

A. Yes .
0. How about the summer steelhead run, do you have a

23 primary jurisd. iction over those2
24

25

Mo. As 1 pointed out. , we do not. give, up any of
our jurisdiction over the species. we are responsible



for, which again, I presume you are. referring to

steelhead and I' ll confine my remaiks to that unless

you wish them expanded, we do not give up any

jurisdiction over any steelhead at any time. The

Fisheries, of course, does not give up any juris-
diction to the Game Department at. any time. But

the primary emphasis during this period is on

when there is a run of steelhead, they are the

principal fish in the river. During the other

10 periods of the year, the principal fish tends to be

12

13

salmon, and they take the lead in this type of

enforcement during that period.

Q. And it is accurate to say the Department of Game

14 enforcement officers and Department of Fisheries

15

16

17

18

19

20

21

22

enforcement officers attempt to enforce. both game

and fisheries laws throughout the year, is that

correct2
Yes, we tend to cooperate with them and they cooper-

ate with us, and we do with other law enforcement.

agencies.
g. Now, looking at the Game Code, which is tJSA 39,

it. is a little green book, turning to page 27, as

23 I understand it, the Game Code .that you have in

24 front .of you-:is the Game Department's compil'ation

25 of relevant State statutes with respect to its



jurisdiction?
2 L Yes, that's right.

g. All right. On page 27 you have the provision,

77.16.060, and as I understand it that provision,

briefly summarized, is a prohibition against taking

steelhead by net, among other things, is that

correct?
Yes, it's not only steelhead, it's game fish and

10

steelhead is a game fish.
Q. Under the second sentence there says, "It. shall

12

13

14

15

16

17

18

19

20

21

be unlawful to lay, set, or use a net capable of

taking game fish in any waters of .this State except

as permitted by regulation of the Department of

Fisheries. "

My first question to you, Mr. Crouse, is: If
tne Department of Fisheries decided to authorize

a net. fishing season and allowed commercial usage

of the take at any time of the year except the

time when the Game Department has lead jurisdiction,
would that regulation or season be lawful in your

view?

22

23

The Department of Fisheries 'Would not have the

authority to establi'sh a season fo'r the taking of
24

25

steelhead. They would have the authority to
establish a seaso~' for. 'the taking of sa'lmon.



Again, I'm speaking for Fisheries, but this is my

opinion on their laws.

10

12

13

0. If they established a season for the taking of

salmon during the period I have outlined and steel-
head were incidentally taken in that. fishery, ac-

cording to your understanding of the law, could,

they be commercially marketed from outside Ind'ian

reservations?
No

g. Is there any provision of State statute or Game

Department regulation which supports that view?

The fact that steelhead are a game fish and cannot

be taken in a net.
14 Q. If the Game Department or the Department of
15

16

17

18

Fisheries is aware of .-net in a fishery primarily

designed to take salmon outside reservation boun-

daries and they are. aware that. net is capable of
taking steelhead and in fact does take steelhead.

19 incidentally, would that net . be confiscated and its
20

21

operator arrested'?

Probably not. unless they were taking primaiily
22 steelhead. I think, Mr. Pi'erson, you have to look'

23 at the fact that I know of no place as a seaeon

24 set even in the Columbia -River- primarily for steel-
25 head. There you have .a classic example of runs

885



p6

10

coming in intermingling, and in this intermingling

steelhead' are taken, precautions are taken in many

of the seasons to allow an escapement of steelhead

on size and things like that. They are commercially

sold down' there. when they are taken commercially

in such fisheries as the Fisheries Department sets
within Puget Sound, the steelhead are released by

the fishermen. If it reaches a. stage where steel-
head in any of these fisheries become the predominan

fish, Fisheries has closed 'the seasons.

12

g. Looking at tne Nisgually River for a moment, is it
accurate to say. that the. primary and lead juxisdic-

13 tional role vests in the Game Department on Decem-

14 bex'. first?
15 That's correct.
16 0. And isn't it. true that during late November of
17

18

every year ther'e is a very I'arge salmon chum run

in that. river?
19 A As my understanding there, is a dog-' run in the river '

20 or a chum run that, comes in November and December.

21 THE COURT Do you use . "dog" and "chum"

to mean the same thing?

23 THE WITNESS: Yes. "I will x'efer to it as

chum. I'm, sorry.
25 THE COURT: That's perfectly all right.



I just wanted to be sure I understood you.

2 g. (By Nr. Pierson) Do you understand the peak of that
chum run occurs. after December first. in the

Nisqually River?

5 A. I would suspect Fisheries. would have better infor-

10

12

13

14

mation. It would be my calculated opinion that it
probably does . It is a late run of fish.

g. Are you aware that the principal, if not the only

fishery on the Nisgually River chum run is an

Indian net fishery?
I believe this is correct.

Q. And are you aware that the Department of Fisheries
has closed its season for Indians outside reserva-
tion boundaries. on that chum run on November ZO

15

16

of every year?
I'm not aware of the exact date, but. it is closed,

17 before December.

18 g. Are you aware of any facts 'indicating that the

19 catch by nets in late November on the Nisqualiy

20 River is primarily chum and- only secondarily
21 steelhead?
22 A. I would presume that as you get into November, you

23 would have primarily .chhm salmbn. As you:get into
24 December, your steelhead run would start to build
25 up



10

12

13

l' nave discussed this with members of the

Misgually Tribal Council and discussed poesibilities
with members of the Misqually .Tribal Council of
from our standpoint, and I'm not speaking for
Fisheries in any way, the possibility of a gill net

season if the net. size is large enough to allow

escapement of steelhead through it going into the

first. several weeks, first couple of weeks of
December. Predicated on the. fact that if this is
a viable, season, if the Fisheries can .set this,
if the run can stand this take and if it allows

escapement. through the net of steelhead, we would

consider that from our standpoint. .

ZT1 14 (Continued ozi: next .page-. -)

15

16

17

18

19

20

21

22

24

25



T2tip9

g. Would that': be an off reservation fishery you are

speaking of?
I am only speaking of a season that the

Fisheries Department decides. whether. there is
sufficient fish to allow -- there is a sizable

10

12

13

14

15

17

take, I am aware, of chum salmon on the Misqually

Reservation at this time. Whether it can stand

the larger fisheries or not, I am not sure.

9, The question is, this di'scussion that you had with

members of the Nisqualiy Tribal Council.

Yes . .

Q. Would that be off reservation fishing?
A, Yes, because we don'0 have any jurisdic'tion and

don't attempt to tell them what to do 'on ihe

reservation.
g. What tribal members did you speak with?

A. I spoke with the '.Cha. irman of-&he Tribal Council,

which was

21

22

23

24

25

g. Hal lkebe„

A. %1 Ikebe that has been killed in a car accident.
His mother Mildred was there. I believe Fred Kover

was there.
g. 1"red who?

'Kover, I believe thai. was his name. I am speaking

from memory now.



THE coURT: How would. that be spelled. ?

THE WITNESS: I think it is C-o-v-e-r

Your Honor, and I believe his wife was Secretary

to the Tribal Council and she was there at that

meeting.

g. According to your understanding of the regulating

mesh size, . would the mesh size which you had in

mind for passing steelhead'also pass chum?

10

In discussing this and discussing'seven and a

quarter. or seven and a half inch mesh size, one

12

13

14

15

16

17

gentleman stated that with this type of regulation
he could fish drifts on the -lower Nisqually with

set nets and take the males at that location because

they would not go. through the net; He felt that
some of the females:would with steelhead because

of the size involved. He also indicat'ed that he

would be able to pick these up on the reservation.

19

20

21'

g. When you say he would fish the drift. with a set net,
you don' t mean he is drift net fishing?
He would use a gill net and set it in the river,
set net, if you understand what I mean by set. net.

set. gill net?
A. This is right.

25

g. Would it be accurate to say, Hr. Crouse, that at,

least as to the chum run on the Nisqually River



pll

and the steelhead run in November and December you

have recognized as the Department of Game, that it,
is possible to regulate an off reservation Indian

net fishery to conserve the steelhead resource?

A, We have discussed with them-only from 'our stand-.

10

point. of steelhead trout, the possibility of 'further

off reservation fisheries that. establish, by

fisheries for dog shlmon, and. :possible ways in

this case for them to take the .salmon without. taking

steelhead. . We did not and w'e c'annot and we will
not commit I'isheries to.. any type of=. season because

12

13

they have the conservation, - the. have the expertise
in this field, and "this= was not. part. of the conver-

sation.

16

Q. What. I a'za really talking about, Mr. Crouse, is your

conversation with the Tribal Co'uncil and your under-

17 standing. I am just saying, doesn't your discussion
show that' you as the Director of the Game Department

recognize that at. 'least as to chum and steelhead
20 runs on the Nisqually River in November and December

22

that the State can regulate an off reservation
Indian net. fishery to conserve the steelhead resourc

23

25

The proof of this would be in the season. We dis-
cussed. , the possibility, we di, scussed this, in all
due respect, experimentally with members of the



pl 2

Tribal Council, and we discussed it only as an idea.

Now, whether the Tribal Council members would even

be interested in that, I do'not know. They did not

request. us to make it. :

0, I am going to ask, the .question just. --one more time,

Mr. Crouse. I am going to get your understanding

and I am trying to. find out if your discussions with

the tribe don't show that. as the Director. of the

10

12

Game Department 'you re'cognize that at least as to

the chum and steelhead runs in the Misqually River

in November and December-„ it-is possible and feasible
to regulate an off reservation Indian nest fishery
to conserve the steelnead run.

14 K TiiThat my discussion did, and the purpose of my

15

16

17

18

discussion was

THE COURT: Mr. Crouse, ezcuse me, I think

it will help if you will answer that. question cate-
gorically yes or no if in your judgment. that is

19 possible, and then add any ezplanatory note that

20,

21

22

you wish. I often tell witnesses about this because

they don't know that they can do that. It is
permissible for any witness, prove. ded he answers

23

24

the particular'question, to add any qualification
or addition that he thinks appropriate to fully and

25 fairly answer the question.
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THE WITNESS: Yes, would you read the

question back?

(The last question. was reacl by
the Reporter. )

A. The answer would be yes.

0 Would you like to explain your answer further?

THE COURT'. You don't have to asI- for

permission to add to it or not. .-as you please.

10

L Thank you, Juc(ge. In 'the first place

THE COURT: Off the- record

(Off the record =discu~sion. )

12

13

15

16

17

18

19

20

21

22

23

24

25

K (Continuing) The steelhead. run in the Nisqually

River normally is not as strong the first of
December as it. 'is in the middle of December and

later on. The Nisqually River is unique to .my know-

ledge from the standpoint of having a substantial
run of dog salmon and this was the purpose of our

investigating whether it. was possible to not. take

steelhead and still allow a fishery, a net fisheries
for dog salmon on which is an unusual river in the

State because of this late run, for the Nisqualiy,

Tribe. Again, I qualify all of my remarks, as I
was not talking conservation, wnich is a Fisheries
prerogative.
With respect to your meeting on October 2i 1972
were you aware of tne facts''about the chum and



p14

steelhead .runs on the Misgually, and timing of them?

2 A I don't recall that my thougnts have car'ried that.

far at that time.
4 Q. How about August 20 of this year?'

5 B. August. ,20 of this year I was aw'are of it.
6 Q. Can you explain, please&' Nr.'' Crouse, why at that

August 20 meeting- there was no mention of this
possible off reser'vation"Indian net fishery on the

Misgually?

10 A. Yes, because it. is not a- net fishery for steelhead

12

and would not be considered as such and would not

be set by the Game Department or Game Commission.

13 0. Did you advise tne Game' Commission of the. possibility
14 of such a net fishery?
15 K Mo, I could see no reason to advise them. Frankly,

16

17

I do not know even if Fisheries feels the run is
strong enough to carry such a season.

18 Q, Have you, inguired?
19 A I have not to date. I have' discussed it wi'th the
20

21

22

Tribal Council and we had, .at that time. talked about

the possibility of going over it with Fisheries.
Whether they have or not, I do not know.

23 Q. Nr. Crouse. , do .you recall whether at any time in the

25.

past you or any member of your staff has asked any

of the plaintiff tribes in this case what. they



think would be a viable and reasonable off reser-
vation net fishery during the period that your

department has primary jurisdiction- of the rivers?
ET2tl No, I did not. If I could explain that farther,

the instance on the Nisqually River is based, on

the information I have received from my knowledge

that this is a unique late run of dog salmon,

and this is why we were talking, and it came up

in discussions with the Tribal Council. I do not

10 know even if they were interested in' it.
(Continued on next page. )

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Q Looking, Nr . Crouse, at your testimony on page 14 and

beginning at line 24

A Just a second, which exhibit is that' ?

Q G-14 .
A Which line?

Q Page 14.
A Yes.

Q Beginningat line 24, you are asked, "How is the Game

10

Department hatchery program financed?" And I believe. in

response 'to that. . you mentioned as far as federal funding

or funding that, goes through the rederal treasury, the

12 Dingell-Johnson and Pittman Robertson funds. To your

13 knowledge, are' those all of the federal funding acts

14

15

16

from which the Department of Game receives money?

A No, we do n'ot. —was your question predicated on the

Fisheries money or .all monies'?

17

19

Q My question was whether the Game Department. receives

from the federal treasury any money for any part of 'its
budget that would be besides that coming under the

20

21

22

23

24

25

Q

DingellMohnson and what you call the Pittman-Robison

Act?

Oh, yes.
What other acts?

I don 't. know if I can really recall all of them. We

receive of course mitigation funds . I think these have



been discussed. There is an Anadramous Fish Act that

provides 50 percent funding to the state that we

receive some money under.

We receive money for enforcement now under

the Marine Mammals Act, or under agreement with the

Federal Government on that to carry out their
enforcement responsibilities in this area.

Q Let 's talk if you will about. the Anadromous Fish Act

Isn 't it true that .funding under that, act has been

10 utilized for construction and maintenance of your

steelh'ead hatcheries?

12 A For construction. 'and operation in the amount of 50

13 percent. .; I believe there is a restriction on those

funds that. they are not. to be used in the maintenance.

1 am not sure .of that . There is a restrictio
16 fiom differen't ways 'on- all federal fun'ds . '

17

18

19

20

21

22

24

Q Okay, referring to what you term on page 16 as the

Pittman-Robison Act, would that be the Pittman-

Robertson Act that. has to do with .the tax on game,

hunting eguipmen't?

A Yes, the Pittman-Robertson act relates entirely to
wildlife, and there is a restriction that none can be

us ed for fishers es.
Q So none of the funds from that Act are used for your

25 steelhead or. anadromous fish progfams?



o10

10

Q

No, they are not.
Looking over at page 17 and 18, Mr. Crouse, beginning

at the bottom of your testimony, the question is,
"Other than commercial taking of steelhead

on Indian reservations, is there any other

commercial taking of steelhead of which you are

aware?"

You indicate there is no commercial taking of steelhead

in the State:of Washington, and I take it by that you

mean- outside Indian. reservations?

12 (Continued on the next page. )

13

14

15

16

19

20

21

22

23

24

Zr2
25



T3tlbl

Q Then you indicated the State of Oregon, that there are
Steelhead taken in the State of Oregon, commercial.

catch in British Columbia, and to a lesser degree, in
the Alaskan waters. '

And I,-believe at page 20 of your testimony,
at. lines 7 through 15, especially lines 12 through 15,
you state the State of Washington, because of the number

of rivers it'.has flowing into the ocean has as high

10

12

14

a Steelhead 'run intotal numbers as any other geographica
area of comparable size where Steelhead are found.

Now, isn 't it. accurate to say, Nr. Czouse
that at least. three jurisdictions having a smaller
source of Steelhead to which you have alluded in your
testimony allow commercial take of that. species?

15

16

17

18

19

20'

21

22

23

24

A Yes. Also thesejurisdictions, the steelhead are taken
incidental to seasons that are set for salmon. I know

of no specific steelhead that aze taken in the area
that. I am aware of. The State of Washington does have
the highest steelhead population.

In fact, I am extremely pleased that we have
this . In the late twenties and early thirties, I think
pzobably steelhead were about to go the way of the
Buffalo for the same basic reasons, Commercialization
and destruction of the habitat, and I think the'first
corner was turned on this when the legislature in their



wisdom put them on a game fish list, and prohibited the

2. commercialization of them. This is one reason that. the

State of Nashingtoii not only has the highest number

o'f steeihead, but' probably has the most information,

and'it has 'done mo're for steelhead than any other

state, because this is the basis of the population.

Q In the other three jurisdictions with commercialization

10

12

13

14

15

17

18

19

20

of' steelhead, are t'he stedlhead taken during the peak

of the winter runs'?

MR. COMIFF: I object to the form of 'the

question. The witness has testified that the other

jurisdictions, to the best. of his knowledge, do not

allow commercialization of-steelhead, rather the seasons

are set for salmon and' only incidental at that time are

steelhead taken.

THE COURT: He has made that clear, but. you

might. reframe the question.

Q (By Mr. Pierson) Of the incidental take in these other

jurisdictions of steelhead, ar'e they commercially

marketed?

21

22

23

24

25

A Yes, they are commercially marketed.

Q And of those commercially marketed steelhead, are any

of them taken during the winter run of steelhead

to your knowledge?

A The only way that I would be sure of, 'and the only place



steelbead .are taken commercially in Oregon is in the

Columbia Riyer, and that would. be some limited take
when the spring' Chinook season first opens on the

Columbia River

Q Look at U. S'.A. . 36.
THE COURT: Do you' want me to hand this one

to the witnessy

MR. PIERSON: Mrs. Waterman has it, your

10

12

13

14

15

16

17

18

Honor.

MR. CONIFF: I' ll object to any use of
USA-36, which consists of the written testimony of Mr.

Heckman~ inasmuch as the Fisheries and Game objectionsg
which are just being noted now are not -- have not
been ruled upon by the Court.

THE COURT: Nell, call attention to the
particular portions you expect to have him look at,
then I will rule .

MR. PIEBSON: It's page 11, your Honor, and

your Honor, I will nave it just identified, and I want

20

21

23

24

25

Mr. Crouse tc be able to look at some figures which Mr.

Heckman has attempted to gather as to the steelhead
taken in the Columbia River.

THE COURT: He may do that. , then put a

question to him.

MR. COBIFF: I do have an objection noted to



that entire line of testimony for several pages, your

Honor.

THE COURT: Nell, I just. wanted to find out

what the question is . I don 't know what it is yet, but.

before he answers, you will have an opportunity to

present your views. I want Nr. Pierson to state the

question, have him do what he has been asked to do,

'look at those figures', and then after he has looked at.

them, put. a question.

10

12

Q (By.Nr. Pierson) Nr. Crouse, I am referring to page

ll and 12; where there are lists and figures purporting

to indicate through the years '68, '69, '70 and '71

13 for summer steelhead, ', 67~'68, '68-'69, '70-'71,

14

15

'71-'72 figures-for' the take of winter steelhead, these

are .divided into the commercial take and tbe sport take .
THE COURT At the, moment you are-just to

17

18

19

20

21

22

23

24

25

lo'ok at them and not respond to them.

NR. PIERSON: Ny question would be directed

to whether these figures are either directly or

precisely conforming to your understanding' of the take

of steelhead as between sports and commercial on summer

and winter steelhead in the Columbia River.

NR. CONIFF: I would object to the question

THE COURT: I think be can answer that. He

has looked, at them.



The only question, Yir. Crouse is.whether.

or not they are substantially what yoh understand to be

the approximate take of steelhead.

Q (By Nr. Pierson) I confine 'it within the Columbia

River system as it flows between Washington and Oregon.

NR. 'CONIFF: Well, '

your Honor, I do feel
this procedure

THE COURT: Show him the figure and ask him

if it conforms to what his understanding is. He can say

10 y'es of no.

THE WITNESS: Can I ask a question'?

THE COURT: Certainly, of course

THE WITNESS: You are talking about the winter

14

15

16

17

18 .

19

20

21

22

23

24

25

take of steelhead -'in the Columbia River. between Oregon.

and Washington?

(By Kr. Pierson) Well, the two lists there, first the

'one on' page ll, is the summer steelhead run.

A. , I.see, the .two lists, one summer and one winter steelhead.

Q Right.

A You are talking about the Columbia River between

Washington and Oregon, my answer would be no, that I
don 't. think these figures are correct, from the best

of py knowledge .
Q Can you give me some idea how you think they are in .

error?
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A Yes. Moking at' the winter run of. steelhead, I do not

concede that-92, 000 steelhead. were taken out of the .

main stem of the Columbia River, winter run fish,

between Oregon and Washington.

Q Are there any other figures there that you think are

wrong 2

A Mo, I think the commercial take indicates what I said

'in my testimony, that the commercial take of, winter

run steelhead is incidental to the take of salmon. I

10 think I can =probably straighten out. where you are

wrong on this, "if I could do this.

12

13

Q Please' do.

THE COURT: He wants your view about those

figures, so' you can say anything you want to about them.

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: I would suspect that the
' number of sports taken fish that you list as being taken

'from' the main stem of the Columbia River are grossly

in error for the main stem of the Columbia River, and

without. doubt reflected the take in tributary streams

that come into the Columbia River, and not the Columbia

River itself.
Q All right . And are we talking about tributary streams

in Washington and Oregony

A This I do not know

Q If that included the tributaries. in Washington and Oregon



would that conform with your understanding of these
figures?

A I would think that they would probably be ballpark
figures. I am not familiar enough to say yes or no
off the top of my head.

Q Looking at page 11 at the summer steelhead figures, do
those look in line or in the ballpark as far as your
understanding is concerned?

MR. CGNIFF: Your Honor, I would like to
10 renew my objection"and state, the grounds, if I might.

THE COURT: Yes, of course ..
E3 1 3-212

~ 13

14

MR. CGRIRF: The objection to this whole line
of testimony. is, -and the data to which Couhsel is asking
the- witness to refer, that is objected to, which has

15 not been directly communicated:. to counsel as yet because
we did. not receive this testimony until a day or two

17

18

ago, it is objected to on the grounds that the Columbia
River and the Frazier River, tnere is a whole series of

19 data and a series of questions and answers concerning
20

21

22

23

24

25

the Fnzier River data and the' Columbia River data, and
our objection is on the grounds of relevancy.

Our' objections ar'e simply that the Frazier River
and the Columbia River is rivers are not comparable at
all in any biological sense to any river within the .

case area. We are talking about extremely large bodies



of water with tremendous CFS and tremendously large'

runs of fish as contrasted to the size of the runs

in both salmon and steelhead. into the' relatively smaller

watersheds of the Puget Sound. with which the Court is
dealing in terms of subject matter of this case .

Therefore, I would like .'to state our objections,
which I believe I am authorized to state, on behalf of
the Department. of=Fisheries .also, to any further
examination of thi's- witness on the Frazier River informa

10 tion or the Columbia River information.

Perhaps. my co11.eague would like to expand

12

13

on my comments with regard to salmon.

NR. McGIMPSEY: Your Honor, Nr. Heckman 's

testimony regarding the Frazi'er River and the Columbia

15

16

17

19

20

21

22

23

24

25

River deal largely in steelhead and not. in salmon, so
'I really can' t. comment more than;. what Nr. Coniff has

said other than to advise the Court that these are the
two largest rivers on the whole entire west, coast, and

they are no-wise comparable factually to the rivers
of this lawsuit, and I think it. would be error to allow

any analogies to be drawn from the statistics and

facts of those rivers and be .applied to the rivers in
the case area.

THE COURT: 'This poses. .a problem that arises'
in almost every case, namely, relevance . In some
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instances you can determine relevance right off the

bat, the run in the blekong River might be so remote,

and the statistics so unreliable, it would be

irrelevant. But in this instance, I can 't make a

judgment about relevance until I have heard most, if
not all, of the evidence in the case.

10

There may be, for all I know, evidence in

the case which wil'l' support a finding of relevance,

and that wohld. make it admissible, even though I don 't
agree .with it. Admissibility is one' thing, relevance

12

is another .thing, and the judge is bound to admit

any evidence that may be relevant and withhold the

14

decision of how relevant, if at all, until he has heard

all the case.
I will have to make this same kind of a

16

17

ruling probablyi in other instances, ' and' that is why I
have taken the time to explain the ruling. I don' t

19

20

21

22

23

24

25

mean by admitting evidence to'indicate in the slightest
tnat. I believe any of it.

I have admitted tons of evidence that at the'

time it was admitted it didn't sound very credible of
acceptable to me. But I wait to make that kind of a

judgment until I have heard all the evidence, and that' s

what I do in this case .
As far as the witness '. answering' with:respect



to these figures, it's only to the extent that he feels

that these figures in any way are, as the saying goes,

ballpark figures. I have heard that figure of speech .

used. before, you un'derstand that, don't you?

THE WITWESS: Yes .
THE COURT: You are not required to answer,

and-iif you don 't.3cnow, just say, "I don 't know. " If
you have some idea from whatever sources of information

'you, have that. en'ables you to .answer the question, answer

10 Go.

12

Q - (By Nr. Pierson) There are summer run steelhead in

some. of the rivers; in in the State of Washington

13 within the case area of this case, are there not, Kr.

Crouse?

15 A . Yes, there are.

17

18

O And 'looking at. page 11 of USA-36, that purports to give

figures for summer steelhead in the Columbia River

and its tributaries within Washington and Oregon. To

19

20

21

22

your knowledge, if you know, are those ballpark figures'

for the relative takes of commercial fishery and the

sports fishery?

A The sports take I would be reluctant to make a .comment

23 on, the commercial take, I believe is ballpark figures.

9 According to your understanding of the Columbia River

25 system and the take of summer steelhead, would you agree



that the commercial take of steelhead —summer

steelhead is at least as much, if not more than the

sport .take?

A Are you talking about the sport. take again in the

Columbia River?

(Continued 'on the next page .)

10

13

15

16

17

18

20

21

22

23

24

25
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Q. On the Columbia River and .its tributaries within

the States of Oregon' and Washington?

A Not Idaho? I don'. t- know;

Q. Looking at page l2 of USA*-36 balov the' figures for
winter steelhead, there is a sentence which

10

12

13

as between the. two, and it. says betveen 17, 000

and 24, 500. Is that a ball park figure, if you

know?

I don'0 know. I would have to look up the record.
Q. Referring, Mr. Crouse, to the meetings of October

, 2, 1972 and August 20@ I973g where the Game Depart-
ment recommended and the Game Commission agreed to
continue the pronibition 'of indian net fishing out-
side reservation boundaries during the primary

15

16

17

18

jurisdictional time of the Game Department. , accor'd-

ing to your understanding o'f the term "closure"
would that ruling of the Game Commission be a season
closure as to net fishing for steelhead?

A No, it is an entire closure. The Game Department
20

21

22

23

24

25

does. not. authorize any net fishing for steelhead.
Q, But it is a closure?
A Well, there' is no way that I know that the Game

Commission can open a season for net. fishing on

steelhead other than under' the present Puyullap
decision as it' outlines it. Certainly, in accordance
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with the present. and. existing statute that we

read a while ago, this is prohibited by statute,
not by State Commission regulations.

g. Are you saying now, Mr. Crouse, that under no

circumstances could you authorize an Indian net.

fishery for steelhead outside the reservation
boundaries because of the prohibition of State.
statute?
With the exception of any Court. order that. comes

10 up, and we have the advice of our attorney on that. .

g. How about. the May 4, 1972 decision of the Washington

12 State Supreme Court. in the Puyallup case?

13 K This is the one I referred to that. is outside of
14 that.
15 Q. Would you say that. on October 2, l972 and August

16

17

18

19

20

22

23

24

25

20, l973 that you were trying at least in some

instance to follow the directives of that decision
in the Washington State Supreme Court?

MR. CONIFF: I object to the form of the

question because he is indicating that the Game

Department is only attempting to follow in some

instances the rulings of the Supreme Court in the
State of Washington.

Let me strike the words "some. instances" and just
ask him if during those meetings when you were
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considering Indian net fishing off reservation you

were attempting to follow the Aiay 4, 1972 decision
of the Washington State Supreme Court?

A. We attempted. to follow these decisions and we

a.ttempted to follow them on our judgment as to

what they were and on the advice of our attorney.

Q, Arid would it be accurate to say accord. ing to your

understanding of the term "closure, " that the

result of those meetings was a closure of Indian

10

12

13

15

net. fishing outside reservation boundaries?

A, Would you clarify that?
Q. I want to know whether you would call the decision

which prohibited Indian fishing outside reservation
boundaries during the period of time the Game

Department has primary jurisdiction of closure as

16 you understand that term.

17

18

A. The season was closed and it was not opened by the

Game Commission.

20

Q. Is your answeriyes?

A. Yes.

21

22

All right. M'oving to that October 2nd meeting of
1972, do you recall it. being stated on behalf of the

23 Game Department that the Game Department had no

24

25

idea of whatever, where the Indian tribes usual

and accustomed fishing places are?—
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. Certainly I can't say that I can say where they

are. Your question would be then, yes, we do not.

have any idea where they are.
g. And you recall that. being stated at the October

2, 1972 meeting?

A No, I don' t.

10

a PL-37, Mr. Crouse. Unfortunately —Mr. Crouse,

these are minutes of the October 2nd meeting which

are in evidence as PL-37-,— and unfortunately they

are not numbered by page. You can take. and count

from the back page. It is one, two, three, four,

12

14

15

16

18

19

20

21

22

23

25

five, and the first complete paragraph in that
page begins, "Mr. Coniff pointed out. that."-- do

you have that?
A, Yes, that is the second paragraph.

P. Yes, and the second sentence reads. : "As a practical
matter, we simply do not know where these claimed

usual and accustomed grounds are. " Is that. accord-

ing to your understanding of what was stated to the
Game Commission' ?

A. Was that in this paragraph you just referred to?
9, It. was the second sentence, I believe, Mr. Crouse,

beginning: "As a practical matter

I don' t. read it.
MR. PIERSOH: May I approach the witness,

I
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Your Honor?

THE COURT: Yes, you may.

THE WITNESS: Maybe I am on the wrong page.

MR. PIERSON: You might be.
THE MITNESS: Oh, yes.

Q. The guestion was, 1'1r. Crouse, whether that sentence

conforms with your memory of what transpired at that
meeting.

These are verbatim minutes, 'and I am confident they

10 are correct.
Q. All right, and you were at the meeting, were you

12 not?

13

14

15

A. Yesp I was

Q. Mow, do you know of any time in the history of the

Department. of Game within your experience wnen the

16

17

18

19

20

Department has attempted. . to determine where the
Indians' usual and accustomed fisning. places are?
Mo, we have not.

Q. Have you attempted to do so since October 2nd in tha
statement of the Game Commission?

21

ET4tl22 (Continued on beat gage. )'

23

24

25
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g I would like to turn for. a moment, Nr. Crouse, to page

93 of your deposition, and it is an Sxll" copy you have

there.
A I don'0 think this is it. .

NR PIERSOM: ' I am finding Nr Crouse that,

I do not. have the .reference on my copy, and with the

Court 's indulgence, .;1 guess I am going to have to move

on. I think I might come back to it. later.

10

12

THE COURT= Very well.

Q Looking at page 20. of your written direct testimony, Nr. .
Crouse, lines 2 through —I,guess it is just line 2

w'here you are speaking of the four levels of management. ,

14

and you say that steelhead have gone through all except

the final level of m'anagement?

15 A Yes.'

16

17

18

20

In the view of the Department of Game, is it absolutely

impossible to regulate the Indian net fishery off
reservation boundaries where the steelhead resource

is as it now exists?
Yes, it is.

21

22

23

24

25

It is based on the fact. that, number one, the life
history of the steelhead, the only place they are taken

is in' a river. There is no fishing before it gets there

because of their limited numbers, and they are in limited
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numbers, as anadromous fish are, because steelhead have

the capability of biting or taking a lure, and it is
the only place that they are taken by sports fisheries .

Because of the limited numbers, and because'

of the fact that a gillnet. fisheries, or net fisheries

in the river on .this limited number of fish, ' if it was

to be a fisheries. of any magnitude, to be a viable and

desirable fisheries;fbr those that are doin'g it, would

overfish the stocks, or eliminate the recreational fishin

10 Q Now; as a viable and reasonable fisheries, you have no

idea of what that. might be in the minds of the Indian

12 tribes, do you'?

13 A I don 't-know of' any commercial fishing that —first,
no, I do not. know of any commercial fishing, fishing

15

16

17

18

19

20

21

22

that is done- f'o r sale of fish that is not done of a

magnitude to give a return to the person that is doing

it, and this would be my criteria in judging what a

viable or meaningful gillnet fishery season would be.
Isn 't it accurate to say that' even including the Indian

net fisheries for steelhead on reservations in the

State of Washington, you have no information available

to you indicating'that any such net fishery has destroyed

23

24

the steelhead run?

They have not totally, destroyed them, 'but certainly this

25



b17

reduces the other catch, and certainly we recognize that

there is a commercial fisheries for' steelhead on Indian

reservations.

Q You say "reduce the catch. " You mean reduce the sport

catch?

It'certain' does.

Has the fesource been preservedg

10

12

13

14

15

Ne have preserved it, yes

MR. PIERSON: I would like at this time, your

Honor, to offer an-exhibit which has been objected to.
It is USA-42.

THE COURT: I have it'.
MR. PIERSQN: I think I4r. Coniff has an

objection to .it.
THE COURT: Yes, I understand. .

16

17

19

20

23

24

25

MR. CONIFF: I do not feel that. speeches

made to the legislative committees, even though they do

deal with the subject matter with which the Court is
confronted, have any relevancy to the issues which are

before the Court. I do not feel that it is competent

evidence which would have any weight, be entitled to any

weight by any court. I feel if we began to move into

this legislative arena, if you will, that. we wi11. be

going far afield in. the course of this trial.
Therefore

„

I submit that what has been marked
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for identification as USA-42, which consists of' a four

page document by Director Crouse to the chairman and

members of the Joint. Committee. on Natural Resources of

the state Council of REpresentatives and the State

Senate . shculd not 'be p'ermitted to come, into evidence .
THE COURT: This appears' to be a statement

by iver Crouse in hie official capacity, and accordingly,

10

12

13

14

15

16

17

19

20

21

22

it is.possible that. some portions of th'e text may be

admissible . If .you will indicate the portion that you

intend to. call to 14r. Crouse 's attention without

readixxg it, just indicating the line and the portions,

I will then rule upon it.
NR. PIERSON: Your Honor, I have really two

purposes in -offering the exhibit . The first is to ask

14r. Crouse i&out some portions, and then to offer the

exhibit as an accurate recitation of his statement to

the legislature in full.
If I might speak to the objection, this

purports to be a representation by the Director of

the Department of Game on a bill very close to this case,

and it has to do with Indian net fishing for steelhead.

In his presentation Mr. Crouse purports to

give the position of the Department of Game . i%ore

importantly in this case, the. United States hm sued,

not only the Department. of Game and Fisheries. As a
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matter of fact, they are intervenors. --They sued the

State of Washington, and by that have challenged the

statutes.
It is evidence in this case that the statutes

relative tc -the .Game Department jurisdiction are being

defended by' the Game Department. That doesn 't make it
ix'relevant to, bring in'to this case the question of what.

the legislature has considered from the Game Department

10

in passing on legislation relative to the rights of

the Indians . I think it is very closely relevant, and

12

13

may be the only evidence we have in this case of what

information. the legislature. has had when it. has passed

a laws absolutely prohibiting that .fishing by Indians

15

outside .reservation boundaries .
NR. CONIFF: Your Honor, there was a bill

16

17

18

19

20

which was considered by the legislature, which this
statement has to do. with.

I do disagree with Nr. Pierson that the

onl e rese tat o my r p n x ns ade to the Senate and the House

committees were made' by Director. Crouse or representative

21

22

of the Department of Game.

I can advise .the Court for a fac that a

number' of attorneys who ax'e sitting at counsel table,
not Nr. Pierson personally, but other attox'neys were

25 present, made statements, a number .of representatives of
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6'

Indian tribes, and if we begin to move into all of the

matters which the legislature may have considered in

not passing the bi11s which form the subject matter

of his remarks, ve are going far' afield.
The. legislature, if it amends the lav and

changes the. lav . regarding the classification of steelhead

10

12

13

14

16

17

18

19

20

21

22

23

24

as a game EiSh,' and amends the law and allows commercial-

ization on the part of Indians or other people, we have

no. choice -if the Department, but to follow that law

and administer and enforce it, to the best we are able

to do.

Wh@C=they are trying to inject into this
lawsuit, is the political arena, the matters vhich vere:
called to the attention and which were presented for the

consideration, if you will, of the state legislators.
As I have stated to the Court this bill, this

proposal which did come up and vas introduced and formed

the subject matter of these joint committee hearings

of which there vere more than' one, will of necessity

in rebuttal require us, I be3.ieve, to come in with some

sort of characterizations of testimony, at least
regarding the entire transactions, so that your Honor

has the full picture of vhat the legislature has before

it in rejecting the proposal that Nr. Crouse spoke agains

25
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MR. PIERSON: Your Honor, this just one

fina. l answer to Mr. Coniff, I think his last state-
3 ments do not argue against. the relevancy but argue

10

13

14

16

17

18

19

against the. volume. of. testimony he may have to
present. to explain his side of the issue. I think

if .admitted, this item of evidence will show that
the legislation being considered would allow Indian

net fishing over reservation boundaries, and Mr;

Crouse with the Department of Game represented as

an expert or somebody knowing about the conserva-.

tion issue to the legislature that the bill should

not be passed, the bill was not. pas'sed, and it' s
very important, I think, in this case to show that
relationship, one that exists between the Game

Department and the State Legislature as to game

fishing laws.

Secondly, the State with the position of the
Department of Game vis-a-vis the State statutes
regarding Indian net. fishing is

20 MR. CONIPF. It. 's not my understanding
21

22

23

the purpose of.=this lawsuit. 'and the issues as framed

by the initial pleadings or by the pretrial order
was to inguire into the minds of State Legislators

THE COURT The issue .of -Indian net fisning
25 is c1.early in this case, , I cannot judge the
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admissibility of this particular article without

reading it. I will read' it. with a view of deter-

mining whether' there be anything in it at all
that is relevant to the case. I think if' you willgo
forward with something else for now while I do it,

10

12

I will try to do it at. intervals and get at it' as

promptly as I can

MR. PIERSOM: Very well, Your Honor. I have

to say, Your Honor, that was going to be the last
part of my examination.

THE COURT: All right, stay put. a minute

and I will scan it
13

14

(Brief pause. )

THB COURT: I think it 'is admissible.
15

16

17

18

The objection is overruled.

(By Mr. . Pierson) Mr. Crouse, looking at the first
page of that exhibit. , would it be accurate to say

first as a general 'matter that you described the .

19

20

nature of the legislation'bver on' the sec'ond, page

THE COURT: 1 'take' it I need not mention

21

22

23

again that, admitting 'it in ..any 'manner indicates that
I accept it for any purpose whatever. 'I hay con-

elude to disregard it entirely in the end . 'But at
the moment I thi.:nk. it. -is-'admissible

25 NR. PIERSOB: Very well; Your Honor.



1 6 (By Mr. Pierson) Just as a general document. itself,

10

Mr. Cx'ouse, I believe over at the top of page 2

you indicate to the legislature your understand. ing

of the act. , and if I may, I will read that, "As I
interpret. this proposed act, it would allow persons

of native American ancestry to take fish and wildlif
throughout the State without restriction by the

State. "

Is that still your understanding of 'what that
legislation would provide'?

11 A. I haven't reviewed it since this time, so this
12 would be correct, yes

13 g. Back to page 1, down maybe. six, seven lines of the

14

15

second paragraph you say,"I have often been asked

and sometimes demanded to abdicate these respon-

16 sibilities, and .those are the responsibilities to
the legislators and citizens of 'the State of Wash-

ington for preserving, protecting, and p rpetuating
19

20

wild animals, wild birds, game fish in the State
of Washington, to abdicate responsibilities to

21

22

special interest groups fo'r their exclusive commer-

cialization of the State wildlife resources. "
23 Is that. accurate. as' you r'ead it„Mr. Crouse?

A. Yes. I would say you. have done some paraphrasing
25 or some other language in there that. was not. in here



THE COURT: He just took the words from

the preceding sentence.

9, (By Mr. Piexson) It goes on to say, "Directors
before me have experienced, similar requests and

demand. s. Most of these have come from Indian people

'8

10

12

13

14

ox fzom gx'oups representing them. For obvious

reasons, superior rights cannot be granted to any

special groups of citizens under existing legisla-
tive statutes. "

Nr. Caboose, with that in mind and that being

your presentation ~o the legislature on Februaxy

8, 1973, is it accurate to say &hat. you feel that
any net. fishing by Indians outs'ide reservation
boundaries, if allowed by you as Directox' of t' he

15 Game Department, would. be an abdication of your

16

17

18

responsibilitiest
Yes, I feel that:any net fishing for stee1head
outside of the bounclaries of the reservation would

19 in effect be co'ntrary to the intent of the legis-
20

21

22

23

24

25

?atuve' when they classified iteelheacL as, a game

fish back in the early Thirties and prohibited
the net taking.

Again I recognize I have the Puyaliup case
in front of me, hut this proposed bit of legisla-
tion went. way beyond that and, also included all



wildlife of the State with 'no restrictions.
2 Q. Let's talk about regulated. ,Indian net fishery .for

steelhead directed at steelhead outside of Ind. ian

reservations. Do you feel as Director of the

Department of Game that if you authorize it. under

the current understanding of the law, that. you would

be abdicating your responsibilities?
With the ezception -- yes, I do, with the exception

have pointed out of the Puyallup decision.
10 Q. Well now, aren't the two in conflict?

12

13

Mo, they are not, at least, in any opinion they

are not from the standpoint that the -- as I read

and the advice I have on this from .our attorney

15

indicates to me that we can regulate for conserva-

tion purposes, and, w'e have, not. , in my opinion,

16 reached the stage of -steelhead magnitude in the

Puyallup River since that .ti'me, and the .records

will show this is correct, total number of tne run,

19 that a steelhead season could be allowed in. the
20

21

22

23

25

iQ.

Puyallup River.
You have agreed you cannot accurately predict the

total number of any steelhead run?

This is right. I'm talking about our predictions
and what. our ezperience was. Even thought we cannot

predict. them, ' we have at least in the last year
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been correct -in what we guessed the run would be.

Q. Does that mean that if you can' t. predict the run

ever, you will never authorize Indian. net fishing

for steelhead'P

No, because certainly we will authorize any type

of fisheries that the Courts or the legislature
tells us to do regardless of what tne consequences

may be.
0. You only do it. if the .Court oi the 'legislature tells

10 you?

This is one way we will do -it. regardless of the

12

13

consequences. The other is we .do have this decision
to work under and we have nat, in my opinion, reache

a sufficient number of"fish to .consider that to date

15

16

17

18

19

20

21

22

23

24

25

The nezt to the last page-, ,74r. '.Crouse, ' of your

presentation to the legislature, the paragraph

begins in the last two, lines, it reads, "Verified
but not complete records show that Indians sold

6, 454 steelhead from the Nisqually River in 1972.
These fish were legally taken by ilisqually tribal
members from within the boundaries of their reserva-
tion. Sports fishermen during' the same time period
took 1,60'0 steelhead from the river. The Department

has no jurisdiction over any Indian fishery within

the boundaries of any resem'vation. "
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Mr. Crouse„did, you advise the legislature
at this time that the steelhead resource in the

Misqua11y River had been maintained even in the

face of this fishery2

No, I di d, not advise them, an&i I 'm not aware of
I was trying to think, very often i'f th'ere was some

10

question there of my testimony» '
X can't recall. whe-'

ther it come up or not, it may have come up in

some questioning because commonly in testifying
before. a leaislative committee, , there is f rom

some to extensive questioning of the testimony.

12

13

You don't recall when. you advised them that:-the run

had been naintaiaed. ?

14

15

A. I don't recall the quests. on' dig come up. :. , no, I
d.on' t.

16

17

18

19

,{l Accorc1ing to your knowledge at that. time, were you

aware that the run had been maintained?

Well, yes, the run had been maintained and the run

has been commercially fished. X think that the

20

21

22

23

24

25

significance that. X see in these fi'inures is that
the catch of stee3, head on the Nisqually River within
the Indian reservation axe substantial, much greater
than the sports iatch. I, would say without nesi6atio
an expansion of this type of net f ishery with the .

obvious limited number of' fish we have left. , it.



would probably result in further .destruction
of the run, I don't think there is any question.

9, Upon what figures do you base thatg

I base that on a simple n'athematical judgment

decision that if you expand this fi.sheries past
where it is now, you will take more fish or it would

not expand or there would not. be a desire to expand

it. As you take more fish, you are further cutting

10

into the total run. This is just basic w'ildlife

management.

12

13

14

15

D. Must it necessarily be a take oZ more than harvest-
able portiony

Well, I can't tell you the harvestable proportion in
the river, but I can certainly phint out here on

these figures at 6600 hgainst 1600, I would suspect
16

17

18

20

21

22

23

24

25

that the runs in the Nisqually River are not. of
the magnitude that would take much -- many more

fish but what you. would damage the run. Again this
is a biological question. I' cannot tell you the
total run, but I'm sure that this run of fish is '

in a very narrow area.
Q. At the last page of your presentation to the legis-

lature, Mr. Crouse, you say, "In conclusion: Millioh
of public dollars have been invested over the years
in the management, conservation, preservation, and
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perpetuation of these valuable natural resources.

This public inveStment could be'rendered meaningless

should persons of native -American ancestry or any

single group be granted absolute immunity from,

State conservation regulations. ."

My first question, Mr. Crouse', is by "public

dollars" you include. federal. dollars as well, do .

you not?

I think by and large the lafgest magnitud'e' of the

10 money has come from, and I think this is a misnomer-

THE COURT: The question is, do you include

12 federal dollars?
13 THE WITNESS: Yes, this is correct.
14 THE COURT: Now you can comment about it
15 THE WITNESS: I think that by and large

16

17

18

19

20

the public money I'm referring to, and I say by

and large, is public money from the. sale of hunting

and fishing licenses and revenues derived directly

from this. . I'm not. r'eferring to general tax fund

dollars from the State because we have not. received.

any of this at. any time for management of the

ET5tl 22 steelhead resource

23 (Continued on next page. )

24

25
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Q Public dollars, you are talking about -- that does

not include funding you have received under the

Anadromous Fish Act?

A Yes, it does. The point. I made, and the statement. I made

is by and laige that is an extremely small portion of
'6 the money that goes .into a wildlife program

Q My last "question, in this regard, Mr. Crouse, it is
true, is, .-it not, that in view of the Department. of

Game, Indians net"fishing for steelhead on the reservatio

10 have an absolute immunity from state conservation

12

regulations?

A Yes', and I believe -you .said 'netting for steelhead on

13

14

reservations?''

Q Right. As a fact, have those. fisheries on reservations

15

16

18

19

20

21

22

23

24

rendered meaningless the expenditures of public dollars

to the Department of Game for steelhead resource?

A I think that the Indian net fisheries on the reservation

is a viable resource, and we have recognised it as a

resource that the Indians have that has been given to

them, and I think properly we do, we have no quarrel

with this.
It does reduce the number of steelhead that

come through the reservation. '

Q Has it rendere'd meaningless the expenditures of public

dollars?



A No.

Q A last auestion, and. your Honor, I am sorry to have to
bring this ug, it's one I missed earlier, page 39

of your . deposition, Mr. Crouse, here we are talking

about 'the mtezests of the Indians ahd. the. regulations

you considered, or. the policy of consideration that you

undertook on October 2, 1972, an6 my question to you

was, Nr. Crouse:

"To put it a little more directly, do you

10 know whether the Game Department. notified any of
the plaintiff tribes. in this case of the October

12

13

14

15

16

17

18

19

20

21

23

2, 1972 meeting and 'tIie fact that they were going

to consider the motion which ve talked about

yesterday"

Your answer was:

"To my knowledge, 've did not. To my

knowledge, ve had no revue'st at that time to notify
them. "

Ny news cruestion was:

"Did you feel at that time the plaintiff
tribes in this case vere interested parties in respect.
to that issue?"

Your answer is:
"To be honest with you, I never gave it a

25 thought one way or the other. "



The question is, Mr. Crouse, is that .still your

consideration of the interests of the plaintiff tribes
in this' case?

I never —.- no. I never gave it. a thought. from the
standpoint;at that particular time of the heed or the
desirability, =.to notify people because adequate and

total, complete public notice goes out on meetings.
We have, from time, to time had Indian people

from various tribes come to our Commission meetings.
10 They had never asked for notification, they had seen

12

13

the public notices, almost 'everyone else does who comes,

, and I. do not, recognize the desirability, nor did we

have any special request for notice at. that time .
14 Following that they have received it. in total

MR. PIERSON: Your Honor, that. concludes

16

17

my cross examination. Mr. Getches is next.
THE COURT: We will take the morning recess

of fifteen minutes.

19 (Brief recess taken. )

ET5 20

21

22

23

24

25
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CROSS.-EXAMINATION

BY MR. GETCHES:

9. Mr. Crouse, you testified in'response to guestions

by Mr. Pierson that it would. be possih'le to have

a net fishery for steelhead on the. .Nisgually River

if there was a =sufficiently large-chum run; .is
that correct?
Yes. My testimony was based on the fact that. we

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would not object to a season that went first two

weeks in December. However, I did not testify to
the magnitude of the. chum run or to Fisheries
response as to whether a season like this would be

a desireable season in accordance with the biologi-
cal data of chums.

g. Did you communicate with the Department of Fisheries
regarding that subject. at a meeting with the

Nisguallysy

A, No, I did not, and I did not even get. a. response

from the Nisquallys as to whether they were interest
or not, and we did at that time discuss the possi-
bility, . and I said if you are interested I would

suggest that you discuss with the Department of
Fisheries this, as really I was not initi'ating the

season but brought it up for their consideration.

0. You regularly communicate with the Department.
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of Fisheries concerning what- seasons tney will set

which may overlap with stee'lhead -runs?

This is done through Mr. Millenbach and. his counter-

part in Fisheries perta'ining to their seasons. I

10

12

13

16

17

18

19

20

21

do not directly confer 'with the Director 'of 'Fisherie

on tnis.
g. Are you aware as to whether or not the Department

of Game requested th'at there not be a net fishery

for chum on the Nisqually River in the year which

you spoke to the Nisquallys?

I spoke to the Nisquallys in this spring. There had

been no request from the Game Department at that
time zor the forthcoming season, which would be

the coming up season on that.
g. Was there later a request that there not be a chum

fishery set. by the Department of Fisheries?
A Since I discussed this with the Nisquallys?

Q. Yes .
A. Not to my knowledge.

9. So to your knowledge during that 'entire year there

was no request made by the Game Department. that.

22 there not. be a chum fishery on the Nisqually?

23 A, This meeting was after. the last chum run and before

24 there had been one again.
25 g, All right, yesterday you testified that. the
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Department of Game Commission W. as a:study by a

Lloyd Royal, whi'ch, has be'en admitted into evidence
as G-13, I believe. ,-'and it is entitled, "An Ezamin-

ation of the Anadromous Trout Program — The State
of Washington Department of Game, " is that correct?

A. Yes .
g. Are you aware of recommendations by Lloyd Royal

10

12

13

in connection with that report concerning improving

Game Department record keeping, coordination and

unification and biological data and administration
of the management. of all salmo'nid fish and also
eliminating the present practice of the Department

which may be destructive of the resource?
14 A. Generally.

g. What did you do with those recommendations?
16 These re'commendations have been received, by the

Chief of our 'Fisheries management division.
g. ls that Mr. Millenbach?

19 Mr. Millenbach. I have disoussed them in general
20

21

22

with them. We are proceeding to test the programs

in there and will put. them into full scale implementa-
t'ion'. . . . when we are confident they are correct

23 g. So it is Mr. Millenbach that is looking into those
24

25

recommendations; is that correct?
That is correct
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10

12

13

14

15

16

17

g. How long ago was that report 'submitted'P.

The report was submi'tted tbxs past .winter'. I thinl

really the report in total was submitted in December

if my memory is correct.
Q. In your written testimony, approximately page 15,

you indicated that the Department of Game acts
and expends large sums of money to preserve steel-
head in many ways, and you go on to indicate some

of these ways such as action under the hydraulic

code, planning river changes, gravel, federal power

commission proceedings, pollution abatement, stream

improvement. , removal of blocks on streams, stream

diversion, et cetera. What .is your estimate of the

percentage of the Department of Game's total
resources which are devoted to all of these facets?

14R. COWIPP: Your Honor, I wouldn' t.

I couldn't answer that off of the top of my head.
18

19

20

21 0
22

23

I would say that if you are interested in this type
of an answer tnat. we spend fully the amount of
revenue generated by steelhead .
Is it. not true that most of your budget. is devoted
to propagation and administration and enforcement
of the game regulations?

24 Would you repeat these three things again?
25

THE COURT: Read the guestion.



(The last question was read
by the Reporter. )

K Yes, thes are the areas that. take the largest sums

of money, particularly a hatchery operation is very

costly when you have a large one.

g. Can you estimate what percentage of your resources

are devoted to these three areas?

10

I wonder if I could complete what I was saying?

9, Certainly.
B. I was going to say past that, certainly we have

12

13

strong, and I presume you include management func-

tions in this. Ne have research programs that go

on with this, and likewise I would make it. clear

15

16

17

18

19

20

21

22

23

24

25

that wnen you are talking about game, . I am referring
to game fish

g. You have no idea of the percentage devoted of your

total budget, which is devoted to these tnree

areas of activity?
I

h. Not off the top of my head. I would have to break

them down. If . I gave you an estimate- it may not

be

You say in your testimony that the Game Department

has exclusive jurisdiction over steelhead. Are you

aware of the regulatory jurisdiction of Indian

tribes within the Indian reservation boundaries
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over steelhead taking?

A, Yes, and. I think I have made it abundantly clear

in the record that we have never asked or have never

claimed or have never objected to the Indian reser-

vations and, the jurisdiction they have.

g. Well, yes, I realize that. The reason I ask it is
that in answer to the question, does the Game

Department have exclusive jurisdiction over the

steelhead trout within the boundaries of the State

10

12

15

16

17

of Wa'shington. . You answered yes, at. page 18 of your

deposition, or your testimony, and I wanted to make

that clear. You testified also at page 18, lines

28 and 29, that. the Department of Game is "the

only agency that has any hatcheries that are

producing steelhead in the State. " Are you aware

of any federal hatcheries that produce steelhead

in the State?
18

19

20

21

22

MR. COMIFP: Objection. , Your Honor, this
matter has, been gone into in .great detail yesterday

by Mr. Pierson; regarding the testimony on the givin

of the eggs to the Quinault hatchery and tne Lummis.

THE COURT: Yes. Is there some feature

23

25

on that that wasn't covered. ' yesterday? Try to avoid

duplication, Mr Getches. . Is there something . that

you have in mind that wasn'0 covered yesterday?.
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9. One additional guesiion. Are you aware of any

Indian run hatcheries?
A. Yes, the ones I alluded to yesterday.

4 0. In the admitted facts in the pretrial order at
page 59 you indicate in paragraph 3-430 thai. , "As

a maiter of policy it's ..." that is, the joint
biological statement. . It' is a long document.

THE COURT: It is in the pretrial order.

10

12

13

14

16

17

18

19

20

21

22

23

24

25

The best way to find anything is by ihe page number

ai. the bottom of the page.
THE BAILIFF: .what page?

THE COURT: 59. Yes, go ahead, he has it.
0. All right, you indicate that as a matter of policy

that it is the Game Department's position that the
first. concern in regulating the .harvest of steel-
head is ihe preservation of ihe resource. The

second concern is prevention of commercialization

of the steelhead. Mow, in your deposition which was

taken in April, you were asked the guestion, "Your

primary interest in this' department is toward .the
recreational user and recreational, harvestor?"
And answer, "Our primary interests are the people

as it pertains to the fisheries, 'not the' r'esource,

or again what use we can make of it and the user

groups. " Page 145 of the deposition.
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A. Mould. you give me a minute to follow this' ?

Q. I am sorry, it is 144 of your deposition beginning

at about. line 9

THE COURT: Are you reading these things
preparatory to putting the question?

iMR. GETCHES: Yes.
THE COUR : Did you find it?
THE NITMESS: Yes.
THE COURT: All right. , go ahead.

10 Q. The question and answer beginning at line 9, and

12

13

turning over to page 145, "If we- can go to harvestin
part'icularly steelhead your primary inter'est

A. Nould you hold just a minute, then. You are talking
14 about page 140 of 'my deposition?

16

17

18

Q, 145.
3. 145.
Q. "Your prime interest when it comes to the landings

that can be made was that they shall be devoted
19 to recreational sportsmen's use?", . Answer, "This
20

21

22

is right. , - yes. In the. agreed facts the prime
interest- of the'Depaftment of Gam'e, is preservation
of the resource. ". And in your deposition in April,

23

24

a f'ew months earlier, the prlime interest was indicat.
as being the recreational user:and the:recreational

25 harvest. . Did the policy change'? ": Did. the
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Department's policy change between April and July,
August, when the pretrial order was signed'?

No.

Q. Were you in error at. one of the two times?

K I don'0 find. the one on page 40 that you refer to.
Would you give me the page numbers again?

Q. The deposition, 144 and 145.
MR. CONIFP: Your Honor, I would like to

advise the Court that the statements are taken out
10

12

13

14

of context here, and there is a question and answer-

THE COURT: If that is contended you may,

right at the time-, add- anything that you think shoul

be included for the enlightenment of the. .witness.
MR. CONIFF: I would merely ask the witness

to z.'efresh his recollection of his deposition
16 testimony, to read in their entirety deposition
17

18

pages 144 and 145.
THE WITNESS: Yes, I looked at it. In 144

19

20

21

the question' was directed toward our constituency
directly. I do not think any of the statements were

in conflict 'and no, we have not. changed our position.
ET6tl 22

23

(Continued. 'on .next page. &

24

25
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Q Very well, '.in your written testimony you indicate that

steelhead is at the next level of management before

total cl'osure . .Aren 't there other alternatives short

of-closure open to-'the Department?

A The broad levels that I referred to, and. I believe I
have covered this before is, 'number one, the broad

level of no. restriction; number two, the broad'level of
commercialization, and you have various degrees' of

10

12

13

14

15

16

17

18

commercialization until you reach a stage'where your

resource cannot stand commercialization, and then you

get down to a personal use or a recreational use of

the resource, and you have this to various degrees, but

it is a recreational, not a commercial use.
Then the next step you go into is a complete

closure of the taking of any of that resource, and we

have a number of examples of wildlife that are in this

category at this time'.

Q So within the State of Washington we are in the second

19 step; is that correct?

20

21

22

23

24

A In the State of Washington, as far as the State of
Washington is concerned, and not as far as Indian

reservations are concerned, we have been in the third

step for thirty odd years.

Q Is it within the Department 's contemplation that. you

25 may be in the fourth . and. final step in 'the future?



I feel now that. . we have enough expertise that we can

hold. reasonable personal use'steelhead as a recreational

fish- for the forseeable future . I cannot guess as

to what. point that. either the habitat law or some other

reason .will reduce the steelhead in any one system or

in total system, so 'it will become necessary to go

into the fourth step.

10

12

13

14

15

Likewise, I cannot conceive where we will

back . to a general commercialisation of. steelhead in

the state.
Q So for some reason there w'as, a complete closure on all

or some of the steelhead rivers in this state . Twould

you continue on a long term basis with the planning

and propagation efforts on those closed rivers?
A These fish, yes, these fish are important enough, they

16

17

18

19

20

21

are unique enough, they are the only fish that comes

into fresh water streams, anadromous fish that bites
or strikes a lure readily. These are desired by people

who like to recreational' fish, and it is probably the

highest and most important recreational fish in rivers
in this country.

22 Q I understand that, but my question is whether or not

23

24

25

you would continue arbitrarily propagating steelhead

in the closed rivers .
A 17e would do everything we could, to attempt to bring this



run back. In. some cases this is correct. In some cases

you cannot return something, depending on what. happens.

Buffalo are 'a classic example of something that will

not be returned. . ' It will be held as living museum

pieces, and I don't anticipate the steelhead will go

that way. I hope it would not.

(Continued on the next page. )

10

12
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25
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Q Aren 't. your plants really in 'excess of the various

streams ' rearing capacity', for hatching eggs from those

planted fish? Aran 't they there for the harvest of

sports fishermen .primarily?

A Yes, this iS true, -and the reason we do this is because

of the low productivity capacity of this species of
fish as a wild fish. If this was not done, their numbers

would be much more limited, even undex' natural conditions.

Q So isn 't it irrelevant. how many fish are taken in any

10 particular. stream if you can merely replant, if every

single fish is taken, can *t you replant fish from another

12 stream the next year?

13 A I think you alluded to Lloyd. Royal's report, and I think

14

15

that. this points out some of the problems.

Thexe is a definite limit as to what you can

16 put in the stream and get. a r'etux'n, and this was part

17 of the reason we hired him, to find out. what this was

18 and where it was, and we would I'ike to know what we can

19 do to optimize their return.

20

21

Q Do you agree with Nr. Royal's, conclusions concerning

density barriers in the streams?

22

23

A Yes. At this time I would say that. I do, based on his

report. and the illustrations . As I spoke previously

24 we will test this, and we rll start immediately on

25 selected streams and try to piove it as a field. operation



o25

and if on a test basis as a field operation it. is
correct, we will proceed with it..

p In your .testimony at page lg, you indicate that managemen

of the steelhead resource for Indian commercial

purposes and game man'agement; at the same time for

recreation are incompatible, .and you say the two

philosophies would make it virtually impossible for this

type of dual management. to be carried out.

10

12

13

Are your management goals and your

regulations, concerning steelhead including the

prohibition of net .Wishing for steelhead by Indians

based up'on both conservation and philosophy or just. one

of those?

14 A Basically our management of steelhead is based in

15

16

17

18

19

20

21

22

23

24

25

attempting to preserve the resource, and, then what we

can allow to be taken.

Mow, on your earlier statement, I cannot but

agree with what I said, that. a net fishing for steelhead

in a river, and a sports fishing for steelhead in a

river, because this is the only place they are taken,

because they are jammed in together, is the basis for

a conflict. You have a basis, a classic example of a

conflict between two user groups for entirely

different purposes at the same point, and basically at
the same time.



O Would you say then that your management goals and

regulations are based both in conservation and

philosophy?

A Yes.

Q Bo you understand. that the law, that is, the decisions
of theUnited States -.. :., '.:.--. Supreme Court. allow

10

12

13

philosophical considerations to justify prohibiting
fishing by Indians exercising fishing rights under

a federal treaty?
NR. CO&TIFF: Obj'ection to the form of the

question .
THE COURT: I think it is an interpretation

of law that he is not Qualified to make

14

15

16

18

19

20

21

22

23

24

25

NR. GETCHES: I am asking him whether

Very well, I will leave it at that.
(By Nr. Getches. ) Included in your philosophical
considerations in managing and regulating the steelhead
resource, is there any importance attached to the
purposes behind several Indian treaties?

A I think —yes, and I think I have made my position
clear in this matter, that regardless of any

philosophies, regardless of any feelings, we will
follow whatever state "law, congressional law, or
court order, and I would carry those out explicitly as
close as I could to the best of my ability.



Q So in your way of thinking, it is whatever the 1'aw

requires of you as opposed to, philosophical inclination

towards meeting- the purposes of Indian treaties,

A I certainly could act no differently than that. .
Q You say in your testimony that' Indian net fishing for

steelhead would neces'sarily be detrimental to the

present recreational fishery 'on these rivers. The

10

degree. that it woul@. harm the recreational fishery

would be in direct proportion to the amount of fish that

were taken in nets.
12

13

14

15

16

17

18

19

20

21

22

23

Do you mean by your references to detrimental

'and harm that sport. fishermen' would lose 'fish to the

Indian fishery?

A What I mean —yes. Nhat I mean in the statement is,
you refer to Indians, any time anv steelhead or any

animal is taken in any other way, there are less to be

taken by the other method.

Q But the harm—
A In this case, the harm would be in the reduction in the.

total number of steelhead in the river, which would

greatly affect the number that would be taken by

hook and line fisheries . This would be, ' in my opinion,

detrimental to the hook and line fisheries .
25 Q So when you are speaking of harm and detrimental effect. ,
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it is to the recreational .fishery and not to the resourc

itself, is that, ,correct?

A This is coriect, but. only to the extent that likewise

depending on-: the number of fish that were taken by a

net fishery, this could be detrimental to the. resource.

6 .Q But in your testimony you were referring to harm as

E7-1 10

between competing user groups, is that correct?

A I think that is correct in the passage of time.
'MR. GETCHES:. I have no further questions .
THE COURT: Mr. Hovis .

12 CROSS EXAMINATION

13 BY MR ~ HOVIS-

16

17

18

20

21

22

23

Q Mr. Crouse, I think you mis-spoke yourself a moment ago

when you said that steelhead was the only thing that bit
on a lure in fresh w'ater.

I think you forgot, perhaps, sea run cutthroat

A You are correct, Mr. Hovis . I guess I have reached

the stage where my thinking is generated so much on

steelhead, but yes, sea run cutthroat are an anadromous

fish

Q Where have you planted those, Carl?

A Oh, we planted them in a number of rivers. Ne have not

been as successful with them as we have with steelhead,

and certainly Mr. Millenbach has a complete list of these



I would rather you get them from him.

Q All right. . Now, over the course of the years, at least

in recent years. , in my expe'rience, is it. true that the

4 cooperation between the. GAme Department and the Yakima

Indian'. Nation .has been, in the field of hunting and

fishing, rather good?

A Nell, I g'uess my direct and indirect involvement with

the Yakima. . Indian Nation goes back some thirty years.

Yes, — I, thai ' it has been- very good.

10 Q And in, that field, I think as you have said, you made

it abundantly clear that within the exterior boundaries

12

13

of an Indian reservation, that you 'would agree that the

Indian nation itself has the exclusive right to both the

14

15

16

17

18

19

20'

21

22

hunting and fishing within those exterior boundaries?

This is correct.
Now, the Yakima Nation has made arailable to otner

citizens of this state the right to both hunt and fish

within certain parts of its reservation, is that not true.

That is true .
And in regard. to upland game birds, for example, and.

ducks, is it not true that an appreciable amount, a

substantial amount of the, upland game birds and. ducks

23 that are harvested are harvested within the exterior

boundaries of the Yakima Indian reservation?

25 I would guess that the majority of the upland birds,
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certainly in Yakima County, both wate'rfowl and upland

birds, ' come. from within the boundaries of the Yakima

Indian reservation.

10

12

Q. And do those areas being opened to this hunting'and

fishing assist yog in 'the sale of hunting and fishing

licenses within' the State of Washington?

A I don 't. know. I would suspect that if it was 'closed

in its entirety, we would possibly lose some hunters.

However, when the'-Yakima Indians closed their land to

dove hunting last year, but. opened the first. of

September, we did not. see a drop in our dove hunters,

we saw a shift. So I think it would be difficult for

13 me to tie down directly' how big an impact. this would have .
14

15

16

17

18

20

21

22

23

24

25

Q I see, Now then, with regard to the hunting and fishing

within the Yakima Indian reservation, the Yakima

Nation requires citizens of the state to conform with

tne .state laws in regards to hunting and fishing within

the exterior boundaries, is that not. true?

Yes, on the species that they allow people to'take,
they require them to conform to the state regulations,

outside of the reservation.

Q Wow, if I might go to another. .-area of cooperation in-
regard to off-reservation indian fisheries, where the

fishermen have been fishing both in vi.olation of state
law and tribal law, your enfor'cement division and our



enforcement. divis'ions have worked very well together in

arresting offenders?

A Yes. We recently-'had a case of joint. patrol within the

past .month:between your enforcement officers and the

Game Department officers.
Q Is it also true that in regard to the Yakima Indian

members that in many ways our enfoicement officers
have an advs'ntage in' regard- to the apprehension of

9 violators that. sometimes your enforcement division does

10 not. have?

12

13

14

15

16

17

A This, is true. I don 't really feel qualified to answer

because I'm not sure what direct area you were in, Nr.

Hovis,

Q I'm talking about the recognition of the members and

knowing .a little bit more about. where they fish and

know who are the potential violators.
A Yes. You are talking now about Indian violators off

18 reservation?

19

20

21

22

23

Q Yes.

A Yes, I would think that they very possibly could be

privy to better information than our people because

of their very nature, where they are . '

Q Now, a tribe that is trying —' you have worked a large

24 portion of y'Our job both as Assistant Director and

25 as Director, it. has been involved in community relations,



b32

is that not-true, Carly

MR CONZEF: I will object io that, your

.'Honor.

MR. HOVIS: 'This is preliminarv.

MR. CONIFF: I. feel we are going afield.
I would object on relevancy. In this field we are

outside the case area geograj&hically.

THE COURT: rlt approaches at least, but get

10

whatever your point is and see where we go .
O (By Mr. Hovis) The reason I.ask that preliminary questi

12

13

14

15

16

17

18

19

20

21

23

24

25

is my next one eras going to be that the public has a

difficult time in making a differentiation between someo

who is fishing legally in conformity with tribal
regulations and someone who is violating both tribal
regulations and state regulations, is that not true?

In other words, what I am trying to get at,
Carl, isn 't it true in your experience that a tribe
itself, the whole tribe itself gets blamed for the

excess of any individual who is a member of that tribe
or who may be a member of a neighboring tribe2

MR. CONIFF: I would object to the question,

your Honor, we don 't know who the public is here.
THE COURT: There is. certainly no foundation.

I think anyone cou'ld speak to that. that has a 'general

acquaintance with the subject matter. , he could g'ive an



D33

opinion as Co wheMer that was the case or not. .' I don 't
know how much relevance it has to our case, but the

generality of it:, can you speak to it generally?

THE WIT11ESS: Yes, I think maybe I would use

a, different examp'le, if I could

I think probably the Misqually Indian tribe
has in many cases 'in press releases been referred to as

fishing off' reservation when there were no members

10

of the: —;Misqually Indian tribe involved . in the fishing.
So it is possible that. this can happen.

~ZT7

12

13

(Continued on the next page. )

14

15

16

18

19

20

21

22

23

25
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O .
' So it-would ba youw opinion then .in relation, based

on your experience, that a tribe would have', a legitimate

tribal interest, . fn regulating its members ' fishing,

both o'ff' and on reservation from violating conservation

.rules?

A
' I WOuld think that a tribe of the size of the Yakimas,

with the amount of policing they do have, would probably

have a greater interest in this than some other tribes

10

would

Q Now, if I might go back to the Klickitat River

Technical Committee, which was put together in 1957 and

12

13

also in 1951, and has one member' from the BIA, one

member from the Bureau of Sports Fisheries, one Yakima

15

Indian member, and one member from the Department of

Fisheries, are you familiar with that. '?

16

17

NR. NcGINPSEY: I think this is outside the

case area and not relevant to. th'rs lawsuit. I ob3ect.

19

THE COURT: In what. way do. you suggest that
it is relevant?

20 NR. HOVIS: The reason I am suggesting it is
21

22

23

relevant, your Honor, I want to show during the course

of this trial, if I may, the other 'alternatives toward

regulating of an off reservation treaty fishery in

24

25

cooperation with the various departments to serve the

conservation interests of the. public at. large, as well



as the. =management agencies and the Indians themselves .
TI1E COURT: I don 't. want to spend any great

amount of time being diverted away with respect to it,
but if it is a general guestion of this witness '

view of that" method 'of proceeding, if he is familiar
with it, he can state so. I don 't want to go into a

lot. of detail about it, from this witness or, anybody else
MR. HOVIS: I am not so .sure that this

witness is even familiar with it.
10

13

THE COURT: He may not be.
If he is, he may have no opinion about it, too

I don't believe we were a party to those meetings in
that agreement.

14 Q The Department. of Fisheries pretended they had your

15

17

18

19

authority for the Department of Game.

A I suggest that this pertained to salmon

Q Salmon and, steelhead .
-- that. you discuss it—

THE C011RT: You don 't speculate about. it. .
20

21

If you don 't. have a memory about it, you obviously

would hesitate to express any' opinion Rout it, wouldn 't
22 you?

23 THE NITRESS: This' is t'rue.

24 Q All right, we will pass that.
Now, in regard to the Compact hearing that
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6

10

regulates the fishezy on the Columbia. The people who

are members of the hearing board is one from the

Department- of Fisheries in Washington, and also tne

Pish Commission fr'om Oregon. Those are the regdlatory
' joint bodies, are they not?

A Yes

Q And there is also an advisory committee that advises

this Compact committee, which is composed of yourself
for the Department of Game and the Department of Game

of Idaho and the Department. of Game in Oregon?

A And the Department of Fisheries in Washington and the

12

13

14

15

Department of Fisheries in Oregon.

Q So the advisory committee has a five member group?

A Yes.

Q Isn 't it true that throughout at least the last ten

16

17

18

19

years that this advisory committee has been giving to
the joint Compact GDmmiMARlan approximate size of both

the summer and winter steelhead runs for the considerati
for that. Commiaaioh?

20

22

23

24

25

A No.

Q You have never in any of the hearings during that ten

years come forward and made a statement in regard to
what the approximate run of the sockeye -- pardon me,

of the steelhead, both winter' and summer, would. be in
the Columbia River?



b40

The estimates that are provide'd there are the state 's

information and ale developed by the Oregon Fish

Commission, and primarily, the Oregon-'Washington

Department of Fisheries.
These estimates -are presented to this

particular board that you referred to, and if my memory

is correct, are also likewise presented to the Indian'

people involved, to them, I believe, the day before the

10

12

13

15

16

17

18

19

20

21

22

hear'ing, to the board the same day as the hearing, and

are presented also to the public.
But these are not figures that are developed

by in effect the Game Department. They are developed'

by and for the two agencies- that have the primary

responsibility on the Columbia River for establishing

seasons.

If I could clarify a little bit further, the

function of the advisory board. , Mr. Hovis, this advisory

board was appointed by the three governors of the three

states involved about ten years ago for the purpose, .of

being able to advise the two agencies as to what the

advisory board as a whole 's feeling was on commercial

seasons in the Columbia River.

23 Q But there is an estimate made, of the summer and winter

24 steelhead runs at those nearings, and have been for the

25 last ten years, but not by your department?



A No, the estimates. -= again, I am speaking from memory,

but there are firm figures there. I think I pointed

this out: before, and the thing'that I have at this

point, which was the day before the meeting, there were

sc many'salmon of this type, depending on the season,

going over Bonneville Dam.

These are firm figures, and there are firm

10

12

13

14

15

16

17

18

19

20

21

22

23

figures of steelhead likewise that have been counted

over the Dam and so on up the 'river, so these are the

figures they used.

From this and. from the commercial catch of
salmon they give an estimate, , and I presume, and I know

they have a lot of togs that they crank into this.
They give an estimate of what. they anticipate is coming '

in the river, but the proof is always there at
Bonneville, and if they have erred on the side of being

liberal. they cut back the season. If they have erred

on the other side again-'based entirely and totally on

Bonneville counts, they may extend it .for a day, they

may cut a day off.
Q Now, you work with the International Treaties, do you no 7

A No, I do not. I use that advisedly. I have been. aware

and have done some very minor, work on some of the

migratory bird treaties. I have not worked —if you are

referring ts fisheries, no.



Q HO, I am talking about basically the migratory bird

treaties. 2n other words, certain guidelines are set
to you, Set for .you by the Federal Government within

which you work.

14R. CONIFF: I object. , your Honor

THE COURT: Yes, let 's not get off into

10

12

13.

15

16

17

18

19

20

22

23

anything but fish, unless it is directly applicable in

some way.

Q Is there any provision made of legislation for Indian

treaties like there is in state legislation for
international treaties?

A I know of no provision as fhr as the Game Department is
concerned for provisions for international treaties'
in our legislature .

Q Now, throughout your questioning, you have talked a lot
about net harvested fish, but. isn 't it true that your

department in both its policies and regulations is just
as strong about the commercialization of hook caught

steelhead as wellg

A State law prohibits the sale of' steelhead as it does

other game animals and game fish, and yes, we do enforce

laws against commercialization.

Q But in your planning, in your planning, would it not be

true that you were just as adamant, "just as strong in

25 your planning against the commercialization of steelhead,



whether hook. caught. or. net caught?

A Yes.

i'. HOVIS: That is all.
THE COURT: Is there anyone else for the

plaintiff?

10

12

13

14

15

16

18

19

20

21

22

23

24

25

CROSS . , EXAMINATION

BY NR ZIONTZ:

Q Nr. Crouse, yesterday you were testifying briefly about,

the Quillayute situation. As I understand it, the

Quillayute .River system is a steelhead bearing river,
system and stream, isn 't. that true?

A Yes.

Q The Quileute reservation is at the mouth of that stream?

A Yes.

Q And within that reservation you have steelhead,

commercial steelhead netting going on in that river

system?

A Yes.

Q And the steelhead resource in that river system is
therefore shared between the Indian commercial fishermen

and the sportsmen upstream of that reservation?

A Right. , yes.

Q Now, you had a Game Commission meeting in October,

October 2, 1972, and one of the items on your agenda was



the consideration. of the Game Department for the first.

time authorizing the river .net. fishery off. reservation

for Indians, isn' t. that right?

IifR.
'
CONIPF: I would object, your Honor.

10

12

15

16

This matter has been gone into guite extensively by othe

'counsel .
THE COURT: lf there is something that

hasn 't. been covered, in your judgment. , Nr. Ziontz, go

ahead.

11R. ZIONTZ: I would not pursue it. if I
thought it had been covered.

THE COURT: I am sure you think so, until I
find out otherwise, I will assume that it is not

repetitive .
Q Do you rec'a. ll the question, Nr. Crouse?

A Yes, the October meeting of 1972 we did, and I did this

17 in our discussions with our attorneys .

19

20

21

23

24

25

O The question was, was it not an agenda item on that.

meeting, that is, the subject of, off reservation Indian

fishing?

A I believe it was, yes.
O And your counsel, Nr. Coniff, was present, at. that meetin

and advised the Commission of the legal position of the

Game Department, that they were in at. that time?

A Yes.
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Q And he read:in the. 'language from the Washington, State

Supreme Court decision, advising that the Game

3

10

12

13

14

Department could no=longer contend that the state

statutes, .were. controlling, and that, the statutes would

have to yield to Indian rights, and that the Department

would 'have to make a decision based upon suppor'ting

facts and data, that Indian net. fishery would not be

inconsistent with the necessary conservation of the

steelhead fishery.
Do you remember his advising the Commission

and vourself of that?

THE COURT: Of that general subject matter?

THE WITNESS: ye%.

Q all right now, I will ask you, Nr. Crouse, whether one

15 word of information, data, or supporting facts was given

16

17

to .the Commission regarding the. Quileute fishery?

A I can 't answer that directly without referring back to

18

19

the testimony.

THE COURT: Well, offhand, you do not recall?

20

21

THE WITWESS: I do not recall.
Q We would refer to PL-37, . which is the minutes of the

22 Washington State Game Commission, of their meeting of

23

24

October 2nd, and I would inVite Nr. Crouse to peruse

that, if he wishes to.
25 37?
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Q YeS. Have vou fouhd it, , Mr. Crouse?.

A Yes, I believe I have it.
Q Do you want-to take a few minutes to scan those minutes

and tell me if ybu can fihd. any reference to the

10

12

13

14

15

16

17

18

19

20

21

22

23

Quileute Tribe and the Quillayute River system fishery
there?

NR. CONIFF: The exhibit speaks for, itself .
THE COURT: Of course, but it is scanned

quickly, and he can answer the question.
A In my scanning, I have not. seen it. I have seen several

other rivers referred to, the Queets. , Quinault. ,
Nisqually, Puyallup. If it is here, I have missed it.

THE COURT: All right, go ahead.

Q All right now, in order to allow an off reservation
Quileute net fishex'y, there would be a necessary shift
in the proportionate shares, 'is that right. , between the

Indian commercial fishermen and the upstream sportsmen?

A Yes, this would be provided they carried on the same,

type and efforts of' fishing on the reservation.

Q Do you have any idea what the pr'esent sharing

proportion is„that is, what proportion of that run is
taken by the Quileute commercial steelhead fishermen

and what. proportion is taken by the sportsme~ upstxeam

in the reservation?

25 A Again, I would have to check the sportsmen 's records,
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but. we have attempted, and I think the only information

we would have, for what it is worth, is the report' that

was done in 1972 by Nielson. 1 believe you have it
entered as an exhibit. if my memory is correct, and when

we attempted and recorded some real deficiencies, we

pointed out in the report the way it is written, it
gives us the best estimate we have on the take of fish

10

12

13

by the Quileute Indians on the reservation. We have

not been able to obtain figures that are reliable
figures on this catch. I wish that. we could.

Q Excuse me, taking the Nielson report for what it is
worth, what sharing percentage does that reguire?

A We didn 't attempt to make a sharing percentage . I think

16

17

18

19

20

21

22

23

24

25

the Nielson report indicated with all of its
deficiencies, in our best judgment, Indian take,
exclusive of the Columbia River, was in the neighborhood

of 50,000 fish a year.

Q You are not talking abou't Quileute"alone, are you?

A No, I can 't break that down, and again, I say the report

has got some real deficiencies. 14y 'memory is that the

overall estimated, for what. it is worth, and the

report speaks for itself, certainly, is that in the

year of 1972 there were approximately 50,000 steelhead

taken exclusive of the Columbia River steelhead taken

within the State of Washington on Indian reservations,
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10

and agaih I qualify that by saying the report speaks

for itself, -.and points out the deficiencies in reaching-

this figure ..
Q What was the sports take?

Again, I believe you have to: get figures, or I can

refer this to 14r. Millenbach when he talks to the

biological people.

THE COURT: If you don 't have the figures

you can 't respond to that question.

THE WITNESS: This is cor'rect. They have

all been entered in the record.

12 THE COURT:. There must be a record someplace.

(Continued on the next page. )
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1 Q. (By Nr. Ziontz) Mow, referring to your meeting just
this month, did you not also have Indian'off reser-
vation net fishing .as an agenda item for that meet-

ing?

5 A Yes, we did, and we attempted to rather carefully
consider the Indians and their off reservation net'

fisheries. We went. to the extent we informed all of

the tribes, we went to the extent of preparing our ..

written material ahead

10 Q. You are going beyond my question.
11 K Am I?
12 Q. Yes, I just asked you about the agenda item.
13 A I thought I could clarify that. Okay.

14 Q. Was it not. the purpose of that meeting to consider
15 whether or not to establish a season for net fishing
16 steelhead by Indians off reservation?
17 A The purpose of-that portion of the meeting was' an

18

19

attempt to meet the test set up in the puyallup

cour decision and to
'20 Q. Can you answer my 'question ye's of no u'nder the
21 next plane? Was it. -.not 'the purpose:of tha't agenda

22 item to consider -whether .or not. to- set up an- off
23 reservation Indian net fishery?
24 A. Yes .
25 Q. Did you or' any member of your staff at that.
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meeting bring up to the Commission the existing
sharing going on in the Quillayute River system?
I don' t. remember.

g. Wow, -do you share Mr. Nillenbach's view that

10

approximately 50 percent of the run of steelhead
is needed for conservation purposes?

MR. COWIFF: Cou'ld, 'we have a reference
to what material?

MR. ZIONTZ: That is PL-37.
THE COURT: First of all, do you know

whether that. is his view?
12

13

14

TIIE WITNESS: 1Vo, I don' t,
(By Mr. Ziontz) What is your. . view?

R On steelhead I would not give a biological view on
15

16

17

18

20

21

Q. Do you believe that the escapement necessary for
conservation purposes is assi ntially impossibie
if a net fishery is allowed?
Yes, but again you hhve .to qual'ify the net fisheries,
and you have all degrees which I think has 'b'een

alluded to before.
22

23

g. Does that mean yes in general 'term's" but. sometimes
no?

24

25

Well, it means exactly this„ the quantity of the
net fisheries, a five-foot net for. five minutes



by one person, no, an unregulated total fisheries
would wipe it out.

3. 9, So that going from all eztremes from a minimal net

fishery to a maximum complete blockage of the river,
your views would shift depending on what took place

within those two eztremes?

7 a Yes, if you are talking about a net fisheries and.

what effect it. has on the fish itself.
9 Q. All right. Now, under existing Game Department

10 regulations, as I understand it, they permit a daily

bag limit of two steelhead per fisherman, is that

12 correct?
13

14

That's correct. .
g. And a maximum of thirty per season?

15 A. Yes .
16 9. Per f'isherman?

17

18

19

20

K Yes.
There is no present limitation on the number of
steelhead fishermen who can exiter the fishery each

year?
21

22

23

24

25

MR. CONIFP: I object, this is very

repetitive. . Mr. Pierson has covered every one of
these questions the last three questions.

MR. ZIONTZ:This is preliminary, Your Honor

TEE COURT: Well, let's .not go too much
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10

12

in detail over what has been covered under the

guise of preliminary.

(By Mr. Ziontz) Mow, as I understand it, you have

approximately 145,000 licensed steelhead fishermen

in the State of Washington as of this date, is that

right?
K I think that's right, yes.
0. And you are allowing them by law to take up to

thirty fish per man per, -season, and my calculations
would indicate that would mean 4, 350, 000 steelhead

are authorized'by law by present regulation for''.

recreational fishing, is that correct?
That's correct. Mow, could I enlarge on that
statement a little bit?

15

16

17

18

19

20

21

22

23

25

THE COURT: Yes, you may.

MR. ZIOMTZ;. I was going to take it to the

very next step.
THE COURT: Every witness has a right to

explain his answer-if he- chooses, but don't do it
at qreat length. I have heard, I'm sure, what you

are going to say before, but I will allow you to
state it briefly again.

THE WITMESS: Well, very briefly, of the

total that you mentioned as a possibility, we do
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have our records that indicate what. the catch is,
which is in the neighborhood of. 250, 000 steelhead

a year.
g. (By Mr. Ziontz) Now, Mr. Crouse, can you tell me

what was in dollar amount the total budget of your

department for this past. fiscal year?

MR. CONIFF: Your Honor, I believe this

matter has already been answered.

THE,COURT: It must ba in the record. .
10

12

13

14

Give us a round figure.
THE WITNESS: I'm 'sure-that all of this

has been entered, . I would guess= the past year

the total budget for the Game Department for all .of
its operations and. management =was in the neighbor-

hood of $8, 000, 000.00.
16

17

18

19

20

21

22

23

24

25

9 (By Mr. Ziontz) Did any part of tha't come from the

general revenues of the State of Washington?

Not of -- no.

g, The sources were, as I understand it, primarily

license fees, mitigation funds, 'federal funds, '

those three main sources?

Yes, and license fees will account for 75 to 80

percent, the rest of it comes from other sources.

g. All right. I take it you do not submit your budget

to the Governor for approval?' You are an



independent agency, is that right?
Mo.

3 Q. Wei I, what. is the situation ' with regard to your

bud, get?
Our budget goes through the same process as any

State budget.

Q, Even though you don' t. use any monies from the

State revenue?

K This is correct.
Q. General xevenue?

A. That's correct. The Governor goes through his process

12

13

it goes- through the legislative process the-. same

a.s .any other State budget. .

Q. Is it a fair. statement to' say the clientele of the

15

16

17

18

Game Department. axe the sportsmen of this State' ?

NR. CONIFF: Objection, Your Honor, calls
for -- the question is improperly framed

THE COURT: Reframe it, please.
Q. (By Nr. Eiontz) Nr. Crouse, can you tell me what

20

21

23

24

group you view your depaxtment as primarily and

essentially serving'?

Yes, I feel we are serving all the people who use

the wildlife resources of the State that this
depaxtment is responsible for. Now, our user group

is hunters and fishermen and also non-consumptive



users, and they are as vitally interested in the

wildlife resource, including the fisheries resource,

as those that use it. This group probably numbers

as large as those who hunt. and fish now.

Q. In your mailing list of notices- for meetings& do.

you presently include any of these non-consumptive

user groups?

A, When we have a meeting that they have an interest
in or they have expressed an. 'interest in, I think

10 the latest one was a. year. ago last May', we included

a substantial number because the Commission was

considering something'that -they. had a vital interest
13 in and they asked to come and asked when it. was.

14 And in terms of the specific topic involving Indian

15 fishing of steelhead, is it not. true that your

16

17

18

department has carried on a public relations cam-

paign directed primarily to pursuade the public

that Indian fishing is incompatible with resource
protection' ?

20

21

No, I don't think we have.

Q. Have you not produced a movie to that effect?
22 We produced one I believe. about ten years ago.
23

24

Q. Are you still using that?
A, Maybe it was fifteen.

25 (Brief pause. )



Are you considering the question?

R I'm considering the question. I don't know if it' s

still in our li'brary or hot, . Normally these things

are out before that.
0, Finally, Mr. Crouse, is it. —not .a fact that the basic

position of the Game Department has been that it is
unwilling, unless absolutely forced' to, -'to participa
in the diminution of &he share. of steelhead. availabl
for sports fishermen?

10

12

13

A, Yes, our position has been, .that. we feel' steelhead

by the very nature are a fish that lend themselves

to our recreational use, and this is a higher and

better use for them than commercialization.

14

15

MR. ZIOMTZ: Thank you.

THE COURT: Anyone else for the plaintiffs?
16 Mr. Taylor.

17

CROSS-EXAMIMATIOM

19 BY MR. TAYLOR:

20

21

22

23

Mr. Crouse, you discussed briefly yesterday your

ezperience with regard to observing fisheries on

rivers in the State of' washington, and you briefly
alluded to the fact. that. .you had observed the
Quinault River and the Quinault. net fisheries on

25 that river. Y'ou said that you were aware of the



steelhead sports fishery on the upper Quinault.

River that. is regulated by the State as a, State
jurisdiction that is off the reservation, are you

aware of that fishery?
A. Yes .
g. And are you aware that there .is an Indian regulated

steelhead net. fishery by Quinault Indians near the
mouth of the Quinault River' ?

Yes.
ET 9 tl 10 (Continued on next page. )

12

13

15

18

19

20

21

22

23

25
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0, Are you also aware that there is a hook and line

sports fishery for steelheading by the Quinault

Tribe mainly for non-Indians on the Quinault River

within the boundaries of the reservation?

Yes, and if I could expand a bit on that, I would

10

like to compliment the Quinaults on it because

I think' they recognize this eventually will be the

higher use for this resource. 1 think that this, is
an area that the Quinault Indians, because of their
unique reservation, certainly can make more money

12

from steelhead as a sports fishery comparable to
what some other Indians have done in recreational

15

16

17

19

20

21

22

use, and I think that. this is an extremely compat-.

ible- use. I encouraged them and I .would like to see
them expand it, '

Q. You also stated that you believed .that the net
fisheries for steelhead and -sports fisheries for
steelhead on the same river are not compatible,
is that. correct?
I have said, and I think I can reiterate .it. again,
that. a sports fishery and a commercial fishery for
steelhead on the same river and the same. areas are

23

25

not certainly compatible. Likewise, a net fishery
for steelhead, depending on the magnitude, will
certainly diminish the sport. take or will diminish
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the total number of fish.
If I could refer to the Quinault just a little

bit, and I'm not. sure how many are. taken off the

river, but from my memory and my judgment, I can

give you a comparison, the area of the Quinault

River that is outside of . the Indian reservation,
our data indicates, talking off the top of my

head, normally take less than a thousand fish a

10

12

13

14

15

17

year by sports fishermen. - You drop down to the

next river of comparable size, the Humptulips, and

again I would presume the average' is 14, 000 a year,

again I'm using figures o'ff the top of my head, but

a comparison, —the Quinault River should. :have the

capabilities of the Humpt} lips to produce sport'
fish. 1'm making a presumptio'n, ' My presumption

is that the majority of, these fish are taken

commercially by the Indians-.

19

0. You have also said that the Game- Department. . does

not stock the Quinault River with steelhead because
20

22

23

24

25

of objections by th'e sportsmen, ' is that. correcty
4. Mo, that'. s not correct. What I said is that. we have

some rivers in the State, two of them that are on

Indian reservations, the only two I know of are the

Queets and the Quinault that we'have not stocked

fish. We have others' that do not go through
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reservations that. we treat the same way, and our

purpose in doing this is, number one, we have in

the past not had sufficient money to raise enough

steelhead smolt, but, number two, you have a user .

group that desires to feel they-are catching what.

in their opinion is a wild fish. So they have asked

that. some riwers be set aside for that.
We have two that go through Indian reservations,

these are the only two that I know of. '

10 Q. And both the Quinauit and the' Queets River go throug

the Quinault In'dian Reservation .and you do not stock
those rivers?

13 K Yes, that. is correct.
14 9. You said that "we, " referring to the. , Game Department,

15 have preserved the steelhead, , you, made that statement

about an hour ago. , is that. correct?16

17 K Well, it may be a loose --, yes. It may be: a loose

18 use of the term. Some State agencies, if steelhead

19 are going to be preserved, will be managing them.

20

21

22

23

24

25

With no management they would not be preserved. This

is the responsibility of the Game Department, and

I am extremely proud and think we have an outstanding

ly good steelhead program in this State. I think our

people have done an exceptionally good job on it.
I might say better . than any other state or any other
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area that I know of.

10

12

13

15

16

17

18

Q. You agree then that the State has not stocked the

Quinault. River, and you are aware tnat the -- there

is a sport fishery on the Quinault River both

regulated by the State and regulated by the Indian

tribe?
Yes. Likewise I might say we have furnished to the

Quinault Indians steelhead to raise in their
hatchery, and hope that they wilI be able from this
start. to not. only develop their own egg supply but

develop a good recreational fisheries because the

demand is there for it. This would be a real bonus

for the. Quiqault Indians moneywise.

9, Would the sports fishery -- a few moments ago

you. congradulated the Quinault tribe on the fact
that' they are engaging in managing a sport. fishery
on the reservation; and you said that that sport
fishery would be an economic benefit to the Quinaul

19

20

would. that, be a commericialization' of the sports
fishery if it were an economic. benefit. to the

Quinaults?
22

23

25

L It would be a commercialization in a sense that
everything is done for money. The fish would not

be sold by the pound, they would be sold .by the

sportsmen, and I could envision very easily
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something like .%rm S'prings where the Umatillas have

done a good job in making a recreational area there
that would includ, e a ride on the river. It in-
cludes sports fishing, it would be carried out
with lodging there at X dollars per customer that
would come fzom -- I think this would attract
people from all over the country. 1 don't think

10

12

there's any question about it. They would then be
in effect. selling their steelhead at not fifty
cents a pound, but at a pri'ce of whatever the people
would pay for this for recreation, which normally
is in the neighborhood. of $10.00 a pound, , something

13 like that, I believe. .

15

0. How different would that be, the recreational
sports 'fishery on the Quinault 'Reservation that

17

18

19

20

21

22

23

you just described and congratulated the Quinaults
on it, on managing or regulating-so that it can
exist? IIow different would that be 'from what. the
State does with the steelhead?
Basically our program is one of recreational fishing
Their program is one of. recreational fishing and

they do not sell them by the pound, they would be
corresponding v'ery close to ours

24 Q. So would you s'ay that what the State doee in terms
25 of what you call managing the steelhead for
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recreational purposes is actually a commercializa-

tion of the steelhead for the benefit of the people

of . the State of Washington?

4 K It's not a commercialization as far as you normal'ly

term commercialization. Certainly, the wildlife

resource managed by this department, which cannot

be sold into commercial channels, is a business or

industry in the State. Again, I can't guote you

off the top of my head, and it's possibly in the

10 record somewhere, but I'm sure that. your last report

12

in '68 indicated that it was in excess of $300 milli n

which is what people in effect pay for services in

pursuing the hunting, fishing, and non-recreational

use of the wildlife resources.

16

g. You say then that steelhead. within the jurisdiction
of the State of Washington are not taken commer-

18

19

20

21

22

23

24

25

cially, what. do you mean by' commercially? Do you

mean that commercially taken is defined as steelhead

are not. taken in nets or steelhead are taken in

nets for that economic value as fish? Is that. what

you define commercially taking as?

Yes. They are not taken in nets, they are not. sold

commercially under any circumstances regardless of

what they are paying by the pound in a fish market

or a meat market: or a grocery store or from door



10

12

13

to door -for only the value of the fish as it per-
tains to what people will pay to eat it.

0. So steelhead then have no -- they are taken within

the jurisdiction of the State of Washington have

no economic value to the State?
A. I think I covered that on:the other side, all

wildlife has a very substantial economic value
to the State, and 'I'm trying to differentiate
between something that. is sold. in the market or
sold from door to door and something that people

pay for the privilege of going out and taking
themselves or a personal us'e .

g, And who benefits-from the State fishery that you

15

16

17

18

19

20

21

22

23

24

25

term as recreational, who benefits economically' ?

I presume the list. is rather endless.
9, Would it' be the sports fishing industry, suppliers

of gear and boats, guides, sports writers?
It would be them, it would. be the people that make

the campers, the people that sell the gasoline,
the State from the sales tax that it gets on, the
motels, the restaurants, I think the clothes
manufacturers. I think the list itself would be
virtually endless. If you desire to pursue it. , any-
thing that. they use in the pursuit of this would

certainly '-- the people involved would be benefited
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2

g. Does the Game Department take this substantial
.economi. c value into consideration when they make

their regulation- with regard to the steelhead?
A. I think I said in the past. and again our first

responsibility is to the preservation of the
resource, be it anything, and this is the first
consideration we take. This is why you have a number

of species of animals you have no hunting season
ZT9t2 9 on.

10 (Continued on next. page. )

12

13

16

17

18

19

20

21

22

23

24

25
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Q Do Indians benefit at all from this corn'mercial

A I presume the example you just used of the Quinaults

and the sports fishing -- ce'rtainly the management of

the Game Department of steelhead and rivers, if the

number of fish are increased in a rivef, and if that

river flows through a reservation, there are more

10

fish that can be taken on a reservation by the Indians.

I don 't think there is any question about that.
THE COURT: Does anyone else have questions

for the plaintiff? Are you ready with redirect?

12 REDIRECT EXAMINATION

13 ' BY NR. CONIFFI

Q In your cross ezamination, Nr. Crouse

15

16

MR. CONIFF: - There have been a number of

references. to the August. meeting to seek the information,

17 and I haven 't discussed this, your Honor, with liaison

19

20

21

counsel, Nr. Pierson, and I would like to first request

permission of the Court to reserve as an Exhibit Number

G-17, excuse me, 18, G-18.

THE COURT: Permission granted.

22 Q Mr. Crouse, could you provide. for the Court's record

23

24

25

at. .the earliest possible time the certified copy of 'the

minutes of the State Game Commission meeting of August

23rd to which you have referred in your cross examination
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3

A I will.
9 Excuse me, August 2'0; it is.
A August. 20 is correct .

MR. PIERSON: Can we get an estimate' of when

10

12

13

that might be? Would it be before the end of the trial?
THE WITNESS: I would presume so, Mr. Pierson,

if I can get off the witness stand„ I would be ..glad

to get down to Olympia.

THE COURT: You have heard of duplicating

equipment. , like Xerox, and such?

THE WITNESS: ' They have to be typed out,

such as this, Judge .
MR. PIERSON: United States will undertake

to make all copies if we can get an original.

15 O With regard to the August 20 meeting, Mr. Crouse, did

16

17

18

19

understand your testimony correctly that. there was

a pre-meeting prior to that time?

Yes, on all of the Indian parties that it had been

requested by Mr. Pierson they be notified, were notified

20 of a pre-meeting on Tuesday before the Monday Commission

21

22

23

24

25

meeting.

And were all the parties and -- that Mr. Pierson

requ'ested you to notify 'notified of the .meeting on

August 20 when the State Game Commission would consider

this on their agenda?
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A Yes, they were.

Q Were you present at. that meeting?

A At. the August. 20 meeting'?

Q Yes.

A Yes.

Q Did any representative of. any' plaintiff Indian tribe
appear before the State, Game Commission regarding the

10

subject of off reservation Indian net fisning'?

A No, none appeared, and to .my knowledge none -- none

appeared to testify. To 'my, knowledge none- appeared,

12

and none appeare'd on the registration' for the meeting.

Q In any matter has the. -Washington State Game Commission

received an oral or written reauests„ for. 'consideration

14 by any of the tribes for the establishment of off
15 reservation Indian net' fisher'ies for'steelhead?

19

20

22

23

24

25

A No, not to my knowledge.

Q Was any representative of the Federal Government present
at either the pre-meeting or the August 20 Game

Commission meeting?

Yes.

Who was present, if you know?

At the pre-meeting I am not. sure. At the August 20th

meeting Mr. Heckman was present for about twenty

minutes. There was a gentleman with him. I don 't
recall, I don 't know whether he was working for him or
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, 5

not, and 1 believe the registration showed that there

were two ladies there that I believe were employed by

the federal attorneys ' office . I would make a

presumption they may have been summer interns.

Q You are referring for purposes of your answer to the

August 20 meeting?

A August. 20 meetihg, yes.
Q At the August 20 meeting did any of 'the federal

10

representatives who were present make any representations

of any nature concerning:the subject of bff -'reservation

12

Indian net fi'shing for steelhead' to,the Nashington State

Game Commission at its public. , meeting'?

A Mo.

Q During the course of''your .cross, examination', Mr. Crouse,

15

16

17

18

19

20

21

22

23

24

25

you were asked to examine certain steelhead catch figures

relating or developed allegedly from the Columbia River

and the Frazier River.

First in your judgment. , you believe that the

Frazier River is comparable in terms of steelhead

production to any of the drainages, watersheds within

the case area?

No, the Frazier River is probably comparable to the

Columbia River, but not to the rivers in Nestern

Washington and the Puget Sound Basin or on the coast.
Its drainage is .fast. It drains into your British
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Columbia a large share of it. The Columbia River

is the same thing. It drains portions of five states,
and British Columbia. These are large rivers, with

large watersheds, and probably the greatest anadromous

fish run in the world was in the Columbia River,

probably followed closely by the Frazier '

They do not

compare to the, short run streams, o'f Western=Washington

10

in any way for fish production.

Would you as the Director of 'Fisheries, as' the Director
of-Game, would you consider' the data. regarding steelhead

catches or harvests .from these watersheds. pertinent

12

13

or helpful to ybu in formul'ating a manage'ment 'scheme

for the harvest of steelhead'witMn the 'case area?

No, I think you would. have to take streams within the

15

16

17

18

19

20

21

23

25

case area and Work on it.. There is such a .vast
difference that you could not compare the two.

Mr. Crouse, if you would turn to page 9, line 6 of your

prepared testimony, I would like to ask you if on

cross examination, when you. were asked several guestions

by Mr. Pierson regarding the basis of .youf opinions

on the nets'you have described there, if it was based

entirely upon your personal observations?

I have lost the'reference . Would you--
Page 9, line 6 .
Which one?



g G-14, whrch zs

THE COURT: Exhibit G-14, Which was your

direct testimony prepared in advance

THE. WITNESS: Page 14,' line 6?

Q Page 9, line 6 . Ny guestion is, Nr. Crouse, is the

only basis for your opinion regarding the nets that

you describe. there, your=personal observations?

A. No.

g What are the other bases for, the .opinions that you have

10

12

expressed there'?

A The opinions in. this are not exclusively personal

observations. They are. observations that have. been

13

14

reported to me 'by our, ' p'eople, people in' the Game

Department .
15 And. likewise, I believe a number of these

17

18

19

20

21

22

23

24

25

are covered in the Nielson report that is entered in

evidence.

g Are these departmental reports that you referred to

something that would ordinarily be called to your

attention for your review as Director of the Department

of Game?

A Not always. Very often they would.

Q But not necessarily. Now if we could turn &Zuite briefly,

Nr. Crouse, to the subject matter of. USA-4$, which was

the speech that you made before the State Senate and



House committees on natural resources in' the Washington

State Legislature, USA-42.

You will not. need to refer to the exhibit,

Director. Do you recall the 'occasion when you did make

that presentation?

A Yes, I do.

(Continued on the. - next page, )
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10

12

13

15

16

17

18

19

Did the Department of Fisheries testify regarding

the merits or demerits of Senate Bill 2I41 together
with its companion House Bill l40?
Yes, they did.

g. $7hat position did the Department of Fisheries take
with regard to the merits of passing this legisla-
tion?
The Department of Fisheries was in opposition to
this legislation.

g. And who testified on behalf of the Department of
Fisheries expressing that view'P

The Director, 14r. Tollef son.
G Thor Tollefon, the Director?
K Yes.

g. To your knowledge, at the hearings that you attended

did, any representative of the federal government

testify regarding the merits or demerits of that.
proposed legislation?
Mo, I can recall no one from the federal government

20

21

22

23

testifying.
0. Did, any Indians or Indian representatives testify

regarding the merits or demerits of that proposed

legislation?
24

25

B. Yes .
Q. And what positi. on did the Indians or Indian

33
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representatives take' with regard to passage of
that bill?
They were. in favor of,the passage of the bill and

testified. ao.
MR. PIERSON: Your Honor, just a point of

clarification. I. take the witness is testifying
from his personal knowledge.

MR. CONIFF: I have established that
he' was present and attended the meeting. .

10 MR. PIERSON: Very well.

12

13

14

15

0, Do you know, Mr. Crouse, what action, if any, the
State Legislature took with regard to the passage

or non-passage of Senate Bill 2141' and. its compan. —

ion bill, 140?

They did not. pass the State Legislature.
16 0. Did it pass either House of the State Legislature?
17

18

19

20

21

22

23

25

K My memory is it did not.
Now, there has been some cross-examination, Director
Crouse, regarding the planning or conditioning
of the steelhead run in the Nisqually River, parti-
cularly regarding the proposals, or the' considera-
tions, I should say, that you gave to requesting
that. the Department. of Fisheries establish a chum

season. My question to you is this: Does the
Department of Game plant the Nisqually River with
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steelhead smolt?

A, Yes, we do.

g, And do the plants occur above the reservation area

on the. Nisqually?

Yes, they do, to the best of my knowledge. I would

only qualify that. -- I am confident they do.
Final records may show otherwise, that on occasion--

10

g. Do the runs from these plants, therefore, benefit.
the on-reservation Nisqually'Indian fishery on that
river?

12

13

14

15

Yes, they come entirelv through the Nisqually

reservation.
And what. is the source of funds for the cost of
producing and planting the steelhead smolt which

are planted into the Nisqually River as you have

described?

1S

19

20

21

22

23

25

I believe all fish for the Nisqually River are
/from

planted . , our south .Tacoma hatchery. The source
of funds would be one hundred percent Game Depart-

ment funds.

Zn your opinion , Mr. Grouse, does the Washington

Department of Game discriminate in any manner

against citizens of Indian ancestry with regard
to their fish%. ng activities in waters outside
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Indian reservation boundaries?

No, we do not discriminate against anyone, regardless
of ancestry in fishing or hunting or carrying out

anything managed by this department of the State.
g, My final guestion on re-direct, am I correct in

assuming that you were not totally in agreement with

the decision of .the Supreme Court. of the State of
Washington. in the. Puyallup case which you have

10

12

referred on a number ''of occasions in your testimony?
MR. PIERSON: Objection. I think counsel

is 'testifying,
THE COURT: This is redirect. Go ahead.No, I was not, and to this -- and I asked the case

13. be appealed to, the United States Supreme Court.
Presentl. y this is under appeal.

15

16

17

g. And to your knowledge the Court has granted a writ of
certiorari?

A. Yes, they have.

18

19

MR. CONIFF: I have nothing fufther.
THE COURT: I think we should accomodate

20

21

22

23

the witness by letting him continue to the conclusion
of his testimony.

MR. PIERSOB:. I h'ave some very short ones,
Your Honor.

24 THE COURT: Go ahead.
25
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RECROSS EXAMINATION

BY MR. PIERSOM:

Q. Mr. Crouse, I am going to confine myself to the

questions that Mr. Coniff asked you. You mentioned

that there was a preliminary meeting on August.

14th of this year.
K Yes.

Q. And that at,1east by one means or another Indian

tribes were natified of that meeting, is that
10 correct?

Yes

12

13

14

15

16

Q. Mow, Mr. Coni. ff asked you who appeared on August.

20. As .to the August. 14 meeting were there any

Indian peopl'e there?
A I did not attend that.

,

I cah answer on hearsay

evidence, or:Mr. 'Millenbach did. attend the meeting.

17

18

19

20

22

23

You may ask him when he is on.

Q. Do you have in the records of the Game Department

a signed-in list. for that meeting?

As I 'said, I did not attend the meeting.

Q. Okay, for purposes of clarification, Mr. Crouse,

what is your understanding of whether Indian tribal
representatives appeared on that day?

25

It is my understanding that. the members of the

Skok.
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1 Q. By that. do you mean the Skokomish Tribe?

2 a. Skokomish and members of the island just off of

Olympia

4 Q. Squaxin?

5 L Squaain, and one other tribe, and I hesitate to
give you the name of it, attended.

7 g. 14r. Coniff has alluded to the fact that you have

10

12

13

15

16

received no requests from Indian tribes regarding

off reservation Indian n'et fishing. He has also
asked you your understanding, impression and dis-
age.-cement with the May 4, 1972 Washington State
Supreme Court- decision in the Puyallup case. My

question is: Is it your understanding of that
decision that in order to follow its directives
to the .Game Department you must first receive a

request from an Indian tribe?
17 A. It is. my understanding of that decision, Mr. Pierson
18

19

20

21

22

23

24

25

that I have attempted to follow advice of counsel

in trying to deal with this situation, and I have

attempted. to deal with it in accordance with. the

Court. 's directions, ixi that manner.

THE COURT: Nell, from that source are

you of the impression that before you can deal
with the matter you must have a request. from au

Indian tribe?



THE WITHESS: Ho, I don' t. believe. so.
0. (By Mr. Pierson) Nr. Crouse, with respect to the.

hypothetical that you had received either on August

14 or August. 20th of this year representations from

any of the plaintiff tribes in this case about what

volume of steelhead they would like to take. by

nets off reservation, now they would fish, where

they would fish, how many fishermen they might have,

days they might fish, would it have made any

10

12

13

difference in the recommendation of the Department

of Game's staff to the Game Commission regarding
off reservation Indian fishing for steelhead'?

Is there any chance' it. would have made any

difference?
15 A Well„ it is .rather — — yes, I think there is a

16 chance.
17

18

19

g, So that those type of facts are the kind that. you

ought to consider in. determining' whether to author-
i ze such =fishina?

20

21

22

23

A. If I could further gualify what I was going to say,
yes, I think there is a chance, because I don' t.

think we can preclude anything like this. The

ultimate decision would have been the Game

24

25

Commission's decision as a final determination.
We have made recommendations to the Commission
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virtually at, every meeting that they have not

followed, so I don't purport to speak for".them, .
I would say in all fairness to your question, I
think the chance would not have been good.

(Continued on next page. )

10

13

14

15

16

18

19

20

21
'
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23

24
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g. My next question was would the type of facts
I outlined. be the ones that your department should.

consider before making your recommendation on

off reservation Indian fi'shing?

It's my feeling that. we did, consider them.

Q. And that is not. inconsistent with your testimony

yesterday?

No, I don't think so. What. we considered was the

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

steelhead resource and what in our opinion if an

off reservation Indian fisheries would be detri-
mental to the resource, and I think I have said

here. repeatedly that we think that it would.

And we have not reached the stage that we feel now

in attempting on the Puyallup River. to follow

exactly the case and following the 1970 run and

ruling of the Judge. We do not see it. at this
time that we could have an off reservation fisheries
and I think I have stated .this before.

g. Let me just pass one more questio~ in that line,
the type of facts I'm talking about are the volume

of fish the indians might take, the places that
they take, the 'days they take, the methods for
ta'king and number of fishermen; my question is
are those facts that the Game Department should
consider in dete'rmining whether to allow an Indian



net fishery pursuant to the State Supreme Court

decisiong

Well, again, how you interpret the decision and

10

12

13

how I as a non-lawyer attempt to determine .it
may be different' Sut really, what we attempted, to

do, number one, is to take care of the resource

first.
Bumber two, we have felt that we had some

criteria as established by the Court on a 1970

run in the Puyallup River, and we have not felt
that the run of steelhead in that river is beyond

that point.
iMow, this is our best. judgment at this time

15

for the 1973-74 season.

Q. My question really talked about information you

should consider. I want to make sure I understand

17

18

your testimony before because you testified about

19

20

21

22

23

24

My question really calls for a yes or no

answer, and it is, in order to make a recommendation

concerning Indian net fishing off reservation
boundaries, isn't it true that a proper compilation

of such a recommendation by the Game Department

and the Game. Commission should consider the antici-
.. pated volume of fish taken by the Indians, 'the
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10

12

13

14

15

16

18

19

20

21

22

23

24

25

number .of fishermen, the places of fishing, days

or'. fishing and the method of fishing?
Yes. I might also add that you can reach a stage

very easily in gathering this type of information

to where the total volume of information and the

total effort expended could be worth really more

and the value of the resource you are talking about.

I don't think any resource manage ;has ever felt
they had all the information they needed. Certainly,
I agree with you, I would like to have all possible
information, and there is always a, need for more.

Q. Now, Mr. Coniff asked you about whether information

on steelhead runs in the Eraser River and the

Columbia River was pertinent to your determination

about off reservation Indian net fisheries here

in the State of Washington. , in the Puget Sound area,
and on the Olympic Coast. Did you say why it would

not be pertinent, and, if you did, could you tell us'?

I thought I did, but. very briefly
THE COURT: Well, as 1 understood his

testimony, it. was because of the total dissimilarity
between the Brazer and the Columbia and, the streams

in the case ax'ea. That is the substance of your

testimony?

THE WITNESS: Yes, that's right, Your
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Honor

Q. (By Mr. Pierson) Do you know whether the volume

of steelhead, in the Frazer River system or the
Columbia River system is any larger than the volume

of steelhead in the entire Puget Sound watershed?

I wouldn't venture a guess without looking at the

records, and I don' t. know if I could answer it then.

10

Q. So the dissimilarity you are speaking of is individu 1
rivers in the Puget Sound and Olympic watershed and

the entire river of Prazer and Columbia?

A. The dissimilarity of the individual rivers against
12 the total size of these two rivers.
13

14

15

16

17

18

19

20

21

22

23

24

25

Q, Now, Mr. Coniff and you referred to your Rielson
Report, which I think is USA-13, isn't it. true that.
report includes an estimate of off reservation
and on reservation Indian net fisheries?

L Yes, I believe the report. again speaks for itself,
and I stated there was some sefious deficiencies
pointed out by the person who wrote the report.
But I believe it. does, if my memory is correct, also
cover that. I may be in error on that.

Q. Let me ask you whether you know'whether the staff
of the Game Department consider that information in
making their recommendations to the Game Commission

regarding off reservation Indian net fishing on
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October 2, 1972, or August 20, 1973?

I do not. know.

Q. Do .You know who would know?

I presume if it was staff recommendationS, Mr.

Millenbach would. ' know.

MR. PIERSON: That's all for the

plaintiffs, Your Honor.

THE COURT: Any other inquiry now of this

witness by anyone?

10 (No Response. )

THE COURT:. Mr. Crouse, you are. excused

12

13

14

16

17

and may leave whenever you wish subject only to

providing us with that certified copy of the infor-

mation that you have agreed to provide at your

earliest opportunity. Thank you.

THE WITNESS: Thank you, Your, Honor.

THE COURT: We will recess now until

12:45.
19

20
ET11

21

(At 12:15 p.m. a noon, recess was
taken. )

22

23

24



AFTERNOON SESSION

August 27, 1973

12:45 p.m.

CLIFFORD NILLENBACH;

called as a witness on behalf of the defendafit„ being first.
duly sworn, was examined and testif'ied. as' follows:

10

THE cLERK: Please state your full name' and

spell your last name.

12

13

THE NITNESS

N-i-l-l-e-n-b-a-c=h.
Ky name is,Clif'ford, Nillenbach,

DIRECT, EXANINATION: .

15 BY NR. CONIFF:

16

17

18

19

20

21

22

23

24

25

Q Are you the same Clifford Nillenbach who prepared the
direct testimony in connection with this cause and

which has been denominated as Exhibit G-15?

A Yes,

Q And if you were asked the same guestions today, would

your answers be the same as those shown on Exhibit 15?.
A Yes, with one exception. I notice a numerical error

on page 7, line 6. I used a figure of 264, 559, which

I took from the joint biological statement as being the
winter sports catch for the '70-'7l catch season.
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That figure. should be 215,955-

Q Are there any other figures or, corrections that. you

care to make to your original testimony?

A No.

MR. CONIFF: Your Honor, I would propose

before I move for the admission, I know there are

objections regarding pertain portions, —
MR. PIERSON: As with Mr. . Crouse, ' they are '

noted onthe face o'f the .document. , and. I don 't know

10 whether tne Court has had an opportunity to examine

them in advance.

12

13

THE COURT I already read the direct
testimony of Mr. . Millenbach, and. I have noted:the

objections.

MR. CONIFF.'- Does. .the Court feel:d.t
16 necessary

17 1lr. PIERSON: 'I should state first our

18

19

20

objection on page 3 is withdrawn. I thirik it probably

is a very picky one and not well taken at this time .
As to the other objections, I think they

21

22

23

24

25

are very similar to the ones I made to Mr. Crouse 's

testimony, and unless the Court would like to 'hear

from me on each onei I will await the Court's ruling.
THE COURT: The ruling will be the same

as previously made; namely, that the objections are
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10

overruled. I will wait and decide whether or not to giv

attention to those exhibits in the light of the proof.
NR. COMIFF: I therefore move the admission

of the direct testimony of Nr. Nillenbach in total as

shown on Ezhibit G-15 . It is my understanding that

plaintiffs have not. objected to any of the exhibits

sponsored. by this exhibit;, and they are already admitted

by virtue ..of the Pretrial Order.

THE COURTS '.The application is granted. The

direct testimony as shown in Exhibit 15 is now a part

12

of the record.

NR. COMIPF: The witness is aviilable for
13 cross examination

14 THE COURT: Cross, examine, '-please .

16

17

19

20

21

22

23

24

25

CROSS EZANINATION

BY NR. PIERSOM:

Q You were present yesterday when Director Crouse testifie
were you not?

A Yes.

Q And this morning?

A Yes.

Q And without. going through the transcript, unless you

feel we have to, would it. be accurate to state in your

understanding and recollection of that testimony that Nr.



Crouse testified that if your information that. you had

available to you prior to October 2,' 1972, in the

meeting on that date with the Game Commission that

indicated that an Indian net . fishery 'by treaty Indians

outside reservation boundaries could be allowed and

still maintain and preserve thelresource, as I understan

it', Nr. Crouse said that then the, Game Department would

be authorized, and it woul'd'be proper for th'e Game

Department then to, recommend such a fishing 'season'to

10 the Game Commission, is that your uncMrstanding of"

his testimony?

12

13

14

A Yes . I would like to . just;express a .further, clarificatio
if I may. I would like to review the 'position at the

time of the October 2nd meeting. -because. I think it
15 elaborates a little. .bit ori Nr. —Crouse 's .recollection

of the meeting.

17 I responded basically to direction from

18 counsel and also some persona3. reading at least of the.

20

21

22

Supreme Court decision, and I had some personal problems

of understanding the decision, and it was basically

left. to my judgment to develop the material which I
presented at. that meeting, and I think in so doing, we

23 recognized as you have stated, that it should have been

data and information available which would indicate that

the net fishery on the Puyallup River would not



interfere with the conservation of the resource,

and the take by other interests as of 1970, that. we .

would have considered this a mandate of the court and

expressed our recommendations at that. time, .
Q Was it your understanding that the recommendation you

made then to the Game Department was specific, not

only to the Puyallup River, but to all other rivers in,
the state?

10

A Nr. Pierson', ' in my personal understanding, I'felt. 'that

we were tied specifically. to the Puyailup River, a'nd .I
know that my preparation for .the .OCtober 2nd meeting

12

13

was heavily predicated on that belief.
g Transporting yourself, if you' will, back to the

14

15

understanding that. you had when, you maCh your

recommendations on that date, was your understanding the

16

17

19

20

21

22

same as the testimony given by, Mr. Crouse yesterday?

I would say essentially, yes .
And my question is really directed to whether you thought

that no matter what data you had, the state law

prohibited any net. fishing for steelhead, prohibited you

from recommending authorizing such a fishery?

My answer to that would be that because of the fact that

23 a decision had been appealed, and because of my own

24

25

problem in reaching the conclusion of the court, that
I would have to say as far as my own preparation was



concerned, I could -- I uncovered no evidence that. would

suggest the feasibility of allowing net fishery by Indian

and I would admit to a problem in that area as to a clear
course of action on my part.

Q The question really is, Nr. Nillenbach that you, who

made the recommendation to the Game Commission feel that
state law prohibited you from recommending, authorizing

an Indian net fishery off -reservation boundaries?

A I would say this. was a background understanding, and

10 that this, sighed heavily in my decision. , yes.
Q Isn 't it a matter of .fact, Nr. Nillenbach, you have

12 stated at previous times in the course of this case that
13 you felt that. the state laW was an. 'absolute. prohibition?

A I don 't believe I-have stated it, 'in those w'ords, Nr.

15 Pierson

16 Q lt is accurate to Say, isn't it, -'that at the'- October 2,
17

18

1972 meeting, that you .did aot have available from the

Indian tribes an estimate of the volume of steelhead

19 that they might, take in .an off-reservation net fishery?

20

21

22

23

24

25

A Yes, sir, this is accurate, ' we had no information

available from any of the Indian fisheries on any of the

rivers, and this is one of the problems of a' management

biologist. He doesn 't have information on the total take

within any resource . , This is an area that. has been

particularly difficult to us, and I think is one of the
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reasonS that we find ourselves in the position of not,

being able to really accurately or, I say,

appropriately' prediot what the future. runs and takes

.would be.
Q Bow, you did have available to you the Nielson report

at that. time, didn't you?

8

A Yes.

Q And doesn 't- that estimate, off aud on reservation

10

12

indian net fi.'shing?

A There is some estimate, but. certainly it is not a

complete record, as the record po'ints out.

Q You did utilize that in making the recommendation to the

13 Game Commission?

14

15

16

17

18

19

20

A I was totally unaware of the repox't.

Q All right. So you did have some information on the

off-reservation Indian net fishing effort, and you did

have some information about. on-r'eservation Indian net.

fishing effort?
A Ne had some information, yes.

Q All right, and that included pounds of fish and numbers

21 of fish?

22

23

A I believe that 's correct .
Q All right. Mow, did you have any estimate from any

24 source prior to that meeting of the number of tribal

25 fishermen who might fish if you authorized an off-.
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reservation net. fishery?

. 5

A The Nielson report has some information as to the number

of Indian fishermen based on the very limited survey

that was, made.

Q was that. your only source of number of fishermen who

might fish —was it. at that time?

A I would say that probably from time to time I have

received information in just general communications

with other individuals as to the' number of Indian

10 fishermen, but 'I- wouldn 't say, I,had any really finite-

and positive data as to--the numbers of- fishermen relating

12

13

particularly to any given streams.

Q Did you have any idea from any source-. of the tvpe of net,

gear the Indian tribes might have used if =,you

15

16

17

18

19

20

21

22

23

Q

authorized such'. a seasonP

I would say that I personally observed some of the Indian

net fisheries, and am aware -that 'they .use, nylon net in

the fishery. I have not really looked at it in detail
in an attempt to determine the total scope of the types

of nets used, or anything of this nature .
YOu didn't have any idea what. the length might be?

No, I have not measured any of t'he nets

Do you have any idea what. the mesh size might be?

24

25

No.

Do you have any idea what. the depth of the nets might be.



I made no measurements', only, general observations on tha

Did you know for sure if you 'authorized such a net
fishing season, that monafilament nets would be .used?

No

Did you have any idea from any of the tribes how many

fishermen there might be. if you authorized such a
season?

I had no finite information, as I stated, on the
number of fishermen that might. fish or do' fish.

10 Is it accurate t'o say that. of-the types of. inform'ation

13

we have been discussing, you and your staff made, no

attempt whatever to gather such .information outside the
Nielson report?

14

15

No, that is not correct. ;— There was an effort. on the
part of Jack Ayrest and tyo-other individuals who met

16

17

with a number of. tribes to look, into:.the problem of
trading or getting iqforreation that. Would be of benefit.

18 to management.

I have personally had some communication

20

21

with the Lummi Tribe which relates to steelhead populatio
and, management. potential. I have discussed at least

22 on one occasion with some members of the Nooksack Tribe

23

24

25

the desirability of working cooperatively,
So we do have other areas that we 'have

attempted to obtain, getting to your question, informatio
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on the Indian catch„which had not been forthcoming

from the Indian tribes . I think that is basically

because of the real problem.

This is my opinion, that there is no one

really keeping a complete and total and accurate record.
I also recall that in view of the

construction of the Bogachiel rearing pond and

anadromous fish ponds, and ou'r interest in evaluating

the program of that rearing pond, which, is on the

10 Quileute River system, I personally wrote to George

Peldshaw pbinting this=out, saying that, information on

12

13

the take of steelhead by the Quileutes would be helpful

in our management decisions, -and the response was to the

14

15

effect that his office did. not have the capability of

getting this information, ' -and that we should attempt to

16 get it from the tribes.
17

18

As lHr. Keelson pornted out .xn has report,
he did have a contact with a'fish buyer on the Quillayute

19

20

River system, and was unable to get any substantial

information,

21

22 (Continued on the next page. )

ET12 23

24

25
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Q All right. , let's go back to some of the points, Nr.

Nillenbach, to be covered.

Do I understand you to say that you thought

that your presentation on October 2, 1972, was confined

10

to the Puyallup River?

A I feel that 'this was the basis of my comments, and that
I really wasn 't looking at. the total framework of all
the rivers in Western Washington.

Q But you were looking specifically at the Puyallup Piver?
A Yes'

Q Did you contact 'any members of 'the 'Puyallup Tribe or

12 the Puyallup Tribal Council to determine what fishing

13 efforts they might. have, number of' fishermen, type of
nets?

15

16

17

18

19

20

21

22

24

25

Q All right, did, you have any way to know-whether'the

information you' had about othef'net fishery might

somehow be extrapolated and. used. on. ..the Puyallup?

A I don 't. believe I reached this point in my consideration.
Q So that your recommendation was entirely without any

information about what the projected or possible or

proposed Indian net fishery might involve?

A I would. say basically, yes.
Q Referring to what is PL-37, and it is at. .the tail end

of your presentation in that case in that meeting, we
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have, I think it is about the sixth p'age from the back.

These pages aren. 't numbered. I think I have

a copy of it, if- you will wait a minute.

XR. PIERSOW: Hay I approach the witness now?

THL' COURT: Yes, you may.

THE WITNESS: I have a copy' of it, Nr.

Pierson.

10

9 I think I might be able to help you find it.. The

point of this statement. that I have, or minutes, PL-37

that I have pointed to, 14r. Nillenbach; that is the

12

13

15

16

tail end cf,your presentation on th'at day, isn't it?
A Yes.

9 And you say, looking at your first full paragraph,
"I should like to emphasize the. fact that I

have referred to only a few-'rivers that are

involved in the consideration of off re'servation
17

18

19

20

21

22

23

24

25

indian fisheries', and the reason *fd'i'. this' is that
we do not have information on all rivers, but only

a small portion of the number of rivers involved.

We have attempted to obtain information on the

Indian fisheries, saying that we. need it. for manage-

ment purposes, and this could be the key to
allowing the Department to maintain the highest
run of steelhead possible, but we have received

very little cooperation from the Indians fishing.
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10

In the figures that I have just read, there

is very clear evidence that the nets can without. ,

question take a majority of the runs of the steel-
heads in the streams where they occur. "

I want, to concentrate on that.
,
last sentence . You say

there is very clear evidence that the nets can take the

majority of the runs.

Did you at. the time of. this, presentation have

any information upon which you could reliably depend

which i3 ndicated that they. ,wonld 'tike, the majority of the.

runs?

12 Yes, I did have such information.

13

14

15

This information related to the Nisqually River, which

I think director Crouse referred. t'o this morning, in

which we obtained information on the steelhead catch

16 for the past two Minter seasons, " and my recollection is
17 that. in 1971-72 season, these weccrds indicated total

18 take by the Indian-fisherieS of:6800;fish, ' and that our

19 estimate of sports, catch was, as Mr. 'Crouse ' said, 1600.

20

21

22

23

24

25

Ne also, as I reviewed in making that

presentation, the past records of the two coastal rivers

in which substantial information is available, and I
referred to the Department of Fisheries records on the

Indian catch of steelhead for the period between 1950

and l960 was fairly complete, and I believe that it is



worthwhile to note that the reason for this was that

it was a commercial fishery, the taking of steelhead

and that tne Department of. Fisheries was receiving

information on the catch. as a result of this

commercialization aspect.

In the early sixties, with the initiation of

the Puyallup litigation, there was a break in the receipt

8 of this information as a result of that court trial,

10

and it no longer was available, and had not been

available since that time to the Department. of Fisheries

12

13

So in attempting to find some 'reference' as to the

reliability of.'a net "fishery arid a sports catch, I
turned to the records on the' Quinault. and the Queets.

~neither of' these rivers have been planted

15

16

17

18

19

20

21

22

23

24

25

with steelhead. They' essentially provide a. fishery on

the natural stock, and taking the average; catch by

the Indian fishery on the .Quinault as'contained in this

report, and for the period of 1991 to 1959, we find

that. the average was 4180 fish a'year in'the Indian net.

fishery.

The average take by the hook and line

fishery and by sportsmen during that same period,

whicn of course is almost entirely, not completely so, '

/outside
but in the area of the reservation, an average sports

catch was 1383 fish. . I also looked at the -record of the
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Queets giver, because here again for the period of 1961

to 1969 there appear's to be .a substantial record of the

take in the Indian fisheries .

10'

The average annual take for that period, as

I reported, 'was 4936 in the Indian fisheries . Our

punchcard data shows that. the average sports catch was

968 fish. I did relate .these as part of the data which

I assembled to attempt to make a recommendation to the

Game Commission.

Q All right, so they were the rivers, the Nisqually and

the Quinault and the Queets:and some other rivers that

12

13

you mentioned in your presentation, is that correct?

I possibly 'could h'ave mentioned others, yes.

15

16

17

19

20

21

22

23

24

25

And you compared What you estimated to. be the indian

take on those rivers, and the data you have as to the

sports take?

Right, yes .
Did you tell the Game Commission, that. the resource has

been preserved in all those' rivers?

I don 't think I specifically alluded to it-in that

context.

19asn 't the fact of quoting those relative figures betwee

commercial Indian take on, the reservation and sports
take intended by you to indicate that the distribution w

already as equitable as it. ought. to be?



A No, I did not reach that conclusion, 14r. Pierson.

Q Referring to that same page which we have been reading

off of, Nr. Nillenbach, I believe you are talking about

the regulations, and you begin the next paragraph by

saying,
"I would like to cover briefly the utilization

of the resource. "

And down, I believe in the fourth sentence, you

10 "I think it:is also important. to point out

that lees than l percent of .the successful licens'ed

12

13

14

fishermen ever fill a, ca.rd or catch a season

limit of stee lhead. "

In vie&;. of the .fact, Nr . Nillenbach, that

16 you did not compare the actual and stated take of nets

but only their capability with what you. anticipated

19

might be the sports. take; 'isn 't it accurate .to say that
you were telling the Game Commission that an equitable

20

21

distribution already existed as between reservation net

fisheries and sports fisheries?
22

23

A No, I did not reach that conclusion.

Q Mow, the fisheries of the rivers that you followed,

24

25

none of them included the Puy'allup, did they —that you

gave to the Game Commission?
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A I did not review what information we had on the Indian

10

12

catch and the sports catch on the Puyallup, if I remember

correctly, for the reason that the record wasn 't as

complete as on the two rivers that .I did use. There

was not a significant, or let's say a large scale
Mian netting operation on the Puyallup River in the

early fifties.
This did not. develop until late fifties, so

there was not a comparable record. Certainly we could

turn to the record and draw some conclusions as to the

impact of the Puyallup. River Indian net fisheries on the

sports take if we were to review .the years in which it. .
was most .active, which my remllectiozrms in the late

14

15

16

17

18

19

20

21

22

23

24

25

fifties, in the early sixties, prior to the injunction,
I think in 1964, and 'this has been a matter, of record

in the Puyallup Trial in which the=-sports catch and the

Indian catch was delineated.

Q I see, you have figures for sports-+~e. for 'the Puyallup

River for the previou's . year didn 't veau, :at that. October

meeting?

A Yes

Q And the figures you were using to tell the Game

Commission about Indian net fisheries were from the
fifties and sixties?

A Yes, and let me explain again, and r'eiterate what the
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reason for this was; these were the most complete records

available to us, and I believe had more value from that

standpoint

Q Well, let's go back. You mentioned earlier that the

Department of Fisheries had some information about

commercial take of steelhead on reservations?

A Yes.

Q Do you remember how late, the most recent year that

you had that for the Puyallup River?

10

12

A Again, to reiterate, this information essentially let
me say, dried up, if I.may, at the institution of the

Puyallup 'suit-. in '64.

13 Q You are saying there wasn' t' a. PuyaIlup . fishery that .took

14

15

16

17

steelhead on the Puyallup River after' 1963?

A I forget the exact 'date, it was '63 or '64 that the

injunction was obtained.

AIR. PIERSOÃ: Lcbking„. your, Honor, 'at USA-15,

18 tne Court can pcs that 'to the witness.

19 Q
'

And the documents we are looking at. is=an exhibit to your

20 deposition, was it not'?

21

22.

A Yes.

Q All right, and it purports to list White River steelhead

23 under columns, White River Indian catch?

24

25

A Yes.

Q Puyallup Indian catch, sports catch, and Buckley Dam?



A . Res ~
'. '

All right, no~, the 'Buckley Dam is on the White River,

is 'it not?

A Res

A1l, right, so the Puyallup Indian catch would take .

place, below the dam?

Yes, it would. take place in the Puyallup River.

And the White Liver Indi. an catch would take place, above

the dam?

10 No.

12

13

15

16

Below the dam?

Right.

And the sport catch would take place the entire length

of the river?

yes .
All right, and the last figure you have there is. for

the year 1963 as to the Indian catch, right?

18

19

20

21

22

23

24

25

Do you see anything in the figures for the Indian catch

from the years '53 through '63 that indicates. to you

that the steelhead resource in the Puyallup and @hite

Rivers would be destroyed if you allowed them off

reservation Indian net fishery on the. Puyallup 'River?

I made the statement in the Puyallup trial that in my

view, in my opinion, the records we are looking at here



indicated that the net fishery on the lower Puyallup plus

the sports fishery, plus the net fishery on the

Muckleshoot reservation on the Nhite River appears to
be overharvesting the resource, and I drew this conclusio

from the no escapement at Mud Mountain Dam.

Q That is the Budkley Dam count, is it not?

A Yes.

Q And at Budkley Dam you catch the fish and transport.

them around the dam and release them?

10 A Yes.

12

13

Q Have you ever planted the Puyallup River system with

hatchery smolts?

A Yes, since about 1950 or' '.51.
14 9 All right, and during the. years 1954 through 1963 haue

15 you just a ballpark figure as to %he number of smolts

16

17

that vou planted in the Puyallup. Mver?

A '54 to '63, I think 'we have, the record here. '-

My

recollection is. that we started' out at about-40, 000 or

19

20

50,000 and increased it to 60,000. to 80', 000. I don' t
recall specifically. Yes, -the plants are. on-', I don 't

21 see the page number, but two pages further on.

22

23

24

25

Q All. right.
A And they start in 1951', —'52 . Actually this relates to

the planting, I think two years previously, because I
attempted to relate the plants to the catch, and there
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10

12

13

14

15

16

17

18

is a two year lag, and we show starting out. a plant of
33,000 and a magnitude qf 70, 000 and between 50, 000.
and 70,000 until 1969, . where we approached 100,000

MR. PIERSON: And this is USA-16, your

Honor, I believe.
THE COURT: Yes, I am looking at it .

Q Mr. Millenbach, is it 16?

I have 16 here.

Q Is 16 the one you are referring to?
A Yes, I am sorry.

And, looking at thati it. is accurate to say, is it not,
that not until after 1963 did your plants get above

60,000?.

A Yes.

Q Were the plants in the Puyallup River

A Excuse me, Mr. Pierson, we do show in 1961,-1962, which

still was a 1960 plait', a plant. -of,. 79;000. I am sorry.

ET13

19

20

(Continued 'an -the next page=.')

22

23

25
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g Okay. You started with 33,151 the first time you

planted, that river?

A Yes, it was actually planted in 1950 . I tried to make

that clear, the two year lag here and the way the record

is arranged.

g The plants are returning adults, is that correct?

In the year referenced, yes . '

Those aren 't. the dates you planted them, but the dates

they returned' ?

10 Yes .

12

13

All right. Mow, has your planting of the. Puyallup River

taken into consideration at all the heavy pressure which

you noticed from the taro Indi'an' fisheries and sport

fisheries .on the Puyallup River?

15 I would Say generally our @lanting scheduleS are

16

17

determined as much by our capacity'. to.,
- rearing fish

as anything, and commensurate as a. secondary

18 consideration is the* size-' 'of tne river, arid the ezteht

19 of recreational fisheries that it can support.

20 1 would say tha't there. -was mo direct or final
decision made in regard to' the plants; Let me say the

22 primary decision was 'made, whether there was a net.

23

24

25

fishery on it or not.

Nr. Millenbach, what I am really after is, you noted

to the Game Commission you thought that somehow these
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two net. fisheries by Indians and sports fishery altogeth r
were threatening the resource or overfishing. .

14y question is whether as a result of that

judgment your planting of the Puyallup River has

increased or decreased at all.
A It increased.

Q As a result of that judgment?

A Mo, I would say more so because of increased ability to

10

rear fisn, and budgets to rear fish .
.But ce'rtainly ther'e is some consideration

there. You. will note, if you were to review the detaile

12. planting-records, that we have planted the White Paver

13 I thinlc~n the last four or five years now, attempting

to reestablish or to augment, rather, the steelhead

15 runs in that area.

16 Q . How many hatcheries could you take fish from to plant

17 'th'e Puyallup River?

18 A For the most part they come from the Puyallup hatchery .
19 The fish are started at the South Tacoma hatchery,

20

22

23

24

25

transferred as fingerlings to the Puyallup hatchery,

reared until they are smo'lt size, ' and then r'eleased

into the Puyallup River. .

Q Are there any other hatcheries that'you could draw

smolt sized- steelhead from' for the Puyallup River if
you wanted to?
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A. I am sorry, this is true, and the White. River plant may

have come from the South Tacoma hatchery. I wouldn 't.

know, right offhand.

Q Could you give us a judgment 'of what a smolt hatchery

capacity is of the Puyallup River hatchery?

A We have been rearing about 100,000 smolts a year at the

Puyallup River hatchery.

Q And for the other hatcheries that you could draw upon

for the. Puyallup River if you wanted to, what is the

10 combined capacity'of those two hatcheries?

A COmbined annual plants at the present time in the winter

12 steelhead .is about- 3,000,000 smolts.

Q So you could draw from a.ll the rest of yo'ur hatcheries

for the Puyallup River, ' if you wanted to?

15 A I suppose that. decision could be made . I don 't think it.

16

17

18

is a. totally practical thing to do, and one that the

user wouldn'. :t.'..allow.

But you asked if it is possible, it is
19

20

21

22

possible.

Q By users, do you include Indians wno fish by' nets?

A I include anyone who has a right to. fish.
Q The question is, by users, do you' include Indians who

23

24

25

fish by nets?

A I would say it includes them.

Q And those who fish on reservations?
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A Yes.

Q All right. IJow, da you kno'w whether there is a density .

barrier, as that. term has been used by Lloyd Royal, for

volume of smolts that you can plant in the Puyallup

River svstem?

A 1 really thought Dr. Lloyd Royal, who in my view

described an unknown area of fishery management rather

adeptly, certainly he has, .I think, the most extensive

10

experience in Jthe. management ofJ salmonid fish

Q maybe 'we can get .to the point easier if you just told

12

13

14

me whether. you as 'a biologist understand that there is
any kind oX density barriers in the Puyallup River

as that term has'been used by' Nr. . Lloyd Royal?

A I believe that the potential for a density barrier is a

15 real one

16 , Q Do you have any idea how high that density barrier would.

17

A I do not

19

20

21

22

23

Q Would it be over 300,000?

A I do not. know.

Q Is it over 100,000?

A I do not, know.

Q Do you know whether it is under 100,000?

24 JIR. CONIFF: Your Honor, I believe the witness

25 answered the guestion.
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NR. PIERSON: What' I am Zter", your Honor,

is they have been planting about 100,000 fish, and

want. to know whether he has any judgment of the vblume

he is planting, if it is over the density barrier

let me ask it that way.

T11E WITNESS: Well, Nr. Pierson, to elaborate

on your question a little bit, we have in the last two

, or three years, I think ezceeded the 100,000 plant'in . .

'the Puyallup River, and certainly the catches of the

past two seasons have not yet. equalled those of previous

12

years. "

Now, whether this is an indication of the
13 so=called. density barrier, I 'don'0 believe that we have

15

complete enough records, or. records of sufficient length

to clearly determine this.

17

18

19

20

21

22

23

24

25

'I think 'that. ' the potential that ezists is
definitely there, arid I would accede and agree to it.

9 You mentioned earlier that the Department of Fisheries

gathered commercial data on the take of steelhead on

reservations up to a period; do you know by &hat method

they did that?

To the best of my recollection, the information on the

steelhead catch came in as a regular fish ticket source

of field data to the Department of Fisheries in

conjunction with the sale of salmon.
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Q And did those fish tickets come from fisn buyers who

were located on the reservations?

A As far as I know, thev did. I don 't personally

I never handled that personally .
Q Has the Department of Game ever considered instituting

such a reporting procedure on the reservation 'for

-- commercial -catch of steelhead?

A I would say that we have never had any authority to

request this information, and, consequently, have not

10 done so

12

,

'

Q '. Did you ever ask the Department of Fisheries how they

happened to come about it?
A I have had discussions with their section —. with their

14 statistical section, and this is my understanding, that

15 this information came along with the information on

16 salmon catches, as I have indicated.

18

19

20

21

Q Have you ever asked the Department of Fisheries how

they were able to get this information from fish buyers

on the reservation?

A I think I have just stated they got it directly from

them in tneir fish tickets,
22 Q All right. I would like to look, if you wohld, at

23 JX-2A, it's the red book, the joint biological statement. .
24

25

THE COURT: 2A or 2B?

~LIB. PIERSOM: 2A.
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Q (By Mr. Pierson) 2A, page 58. Do you have the page?

A . I have the page, 58, yes.

Q At the bottom of the page, the last sentence says, under

the section, "Regulations to decrease gear efficiency, "

it. says:
"Although the need for management and the

methods used depend on biological analyses, the
-- actual techniques, like the ultimate objectives,

10

12

13

involve political and economical considerations. "

Nould that statement apply to the management.

policies as. you understand them, of the. .Game Department?

A 'I think we have perhaps a much different situation with

our game fish resources, and we don 't have as broad a

14 political structure generally involved in the harvest

16

of the game fish resource, , and I thirik there are other

aspects of the biology of the fish which are different

-in our approach to management.

18 Q You signed the joint biological statement, didn't you,

19 Mr. Millenbach?

20

21

22

23

A Yes, I signed it as agreeing to the . information that we

participated in developing . I did not personally

develop this section and I have no preconceived

attitude on it.
Q You didn 't read the section before you signed it?
A . I signed it only as to the in'formation we provided on
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steelhead. I did not peruse', the state'ment for all of

the facts and data 'and comments on salmon.

Q Did you notice that qualification in your signature on

the statement?

A I couldn 4t say that I did. I don 't remember. .

Well, let's just look at the front, your statement,

and I believe it is just past the title page, it says:
"This joint. statement has been prepared by

10

and under the -direct .supervision of, and has been

reviewed by, each of the undersigned. ' Except as may

be otherwise stated in said statement„ the facts,
12

13

14

15

16

opinions and conclusions. set forth herein are those

to which each of us would testify as an expert.
witness in the'- case for which the joint statement

has. been prepare'd, -".:

. Your signature is there as Chief, Fisheries
17 Planagement, Washington Department of Game .
18

19

20

E14-I 21

i%ow, as I read that, there is no qualification
whatever in that statement as to your signature, is that.

correct?
I would agree .

22

23 (Continued on the next. page. )

24

25
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g. All right. Novz, back to the statement. on page 58,

do you now wish to amend. your signature to the

statement- and somehow substitute a statement which

would bettex, . reflect. the Gaze Department policies

as you understand them for that one which appears

6 onthe bottom of page 58? If you would please read

that.

10

12

14

16

18

19

20

22

23

25

I think I would support the same 'as my previous

answer, that I did not. give the salmon statements

the perusal and considexation as I did the steel-
head work, and, I think there are differences in the

management of the two fisheries and I think the

answer to youx' question whether or not this particu-
lar statement. applies to the management of steel-
head, the weight of the variations there, I would

feel that, for example, that in the way of -- in
the' point of biological analysis, that. we do not

have as much information as is available to some

of the salmon resources, and that our takes of
harvest are certainly generally much more restricted.
than for a commercia1. fishery.

So I think the weight of these problems would

be quite different for a recreational fishery.
Would it be accurate to say, k1r. Nillenbach, that.

beyond the biological questions that the Game
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Department under'takes, there are determinations
l.

of the .techniques' to be allowed and places for
fishing economical and political considerations?

10

12

13

15

16

18

I think thex'e are, yes

0. Looking at the joint biological statements, page 1,
there is a paragx'aph there that speaks both in

terms of salmon and:sti elhead. Now, as a preparatory

question, you, have .in your testimony written

for this case, Mr. Millenbach, have you not, com-

pared salmon and steelhead in some degrees?

Yes.

g. Mr. Crouse has done so, has he not?

L Yes.

9, And isn't one of your reasons for managing the '

steelhead resouxce different from salmon dependent.

on some of these dif ferences you cited?
Yes.

g. All right. lf you will review with, me from the

20

21

22

23

24

25

bottom of page 1 through page 2 the stated similar-
ities between salmon and steelhead

THE COURT: I'm sorry. What page is that?
MR. PIERSOM: Page I of the joint. biologica

statement, bottom.

Q. (By Mr. Pierson) "These five salmon species
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and steelhead are native to Washington State waters. '

Do you agree with that?

3 A.
' yes.

4 Q. Okay. And the' salmon and steelhead are both an

anadromous. - fish?

g. And over on page 2, the first complete sentence,
it. says, "On reaching the fresh water spawning area,
the female excavates a nest' or'redd. ' She then

10 lays a portion of her eggs which are fertilized

12

13

15

16

17

by the accompanying male. The female then moves

slightly upstream and begins excavating another

depression. This gravel movement causes the first
eggs deposited to be covered. The process. is
continued until all eggs are 'deposited and covered.
It is important to note that. the redd is dug in
the stream (riffle area) where there is good inter-
gravel movement of watei to supply the eggs with

19

20

22

oxygen and to carry away waste; material during the
incubation period. "

Is that accurate as to both salmon and steel-
head?

23

24

25

I would say it. is a general description, yes.
g. All right. And then there was also a note that

steelhead. , some of them survive to spawn again
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or survive the rigors of sp'awning?

Yes. I think if I may, I would point out. one

difference too, we have made a general reference
to the' spawning 'procedures of anadromous fish, and.

I would like to point. out summer steelhead don' t
begin immediately to:spawn and neither do winter

run of steelhead as soon as they e~ter the river
I think that is likewise true of summer and spring

10

13

14

16

17

18

19

20

21

22

23

24

25

Chinook, :there is a period of time before actual'
spawning begins.

Q., All right. Then beginning down the next paragraph

it says, "Salmon and steelhead eggs develop and.

hatch while within the redd. When first. hatched

they are known as yolk fry and remain inthe gravel
until the yolk material is totally absorbed. Egg

incubation, hatching and larval development. require
from 90 to 150 days, depending on water temperatures

Would you agree that. is an accurate statement?

B. And depending on the species, there is a difference
in species.

Q. As comparing salmon and steelhead, they are the
same in that respect as a general matter?
No, the salmon require a great deal longer' incuba-
tion than steelhead do.

Q. Are. there any species
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A They generally fall close within that time frame-

work;however, it is a long period of time given here.
G, Are there any species of salmon that have the

same incubation period generally as steelhead?
A. Bo.
g. Then it says, "Pree swimming fry emerge from the

gravel in early spring. Juvenile salmon and

steelhead spend various lengths of time in fresh
water (see .following sections on general life

1G histories), then migrate down stream to salt water. "

Is that an accurate statement as to salmon

12 and steelheady

13
'

K Mo, this is a general -« well, varying lengths of
14

15

16

17

18

19

20

21

22

23

25

time, 1 didn't note the varying lengths of time.
Yes, steelhead generally spend two years in fresh
water then migrate to salt water.

g. "In the marine environment they feed heavily,
exhibiting rapid growth until they return to fresh
water on their spawning migration. "

That is accurate as to both salmon and steel-
head according to your information, is it not'?

yes.
g. Iet's talk about. the relative weights of salmon

and steelhead, are there any species of salmon,
to your knowledge, at the adult stage that weigh. ,
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the same as steelhead?

Yes, the size range of coho or silver salmon is
very similar to the size range of steelhead.

Dog salmon are somewhat similar, sockeye generally

ax'e 'on the average smaller, pink salmon generaly

on the average smaller.

0, Chinook salmon?

A. Chinook- enerall are lar er.g. . Y g

g. . All right. Then are there any species of salmon

10 which have approximately the same life cycle, and

by that I mean time of .leaving and returning?

12 A Coho salmon normally spend a year in fresh water

13 and retuxn. in two yeaxs from the ocean. There are
some steelhead that follow this same pattern, and

of coufse, .as we have, 'pointed out here, the hatchery

16

17

18

19

20

21

22

23

24

25

progxam is aimed at production of smolt, so the life
cycle pattern is very similar.

g. Did you ever state as a general matter that the life
cycle pattern includes a two year xearing period for
steelhead before going to sea?
ln the nature of this, this is the most common in

fresh water, two years.
And as to your hatching plants, aren't they designed

to migrate to salt water as close as possible to one

year after being hatched?
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A Yes.

g. Mow, are there any species of salmon which spawn

in the same general area of the river as steelhead?

Yes, there is an ove'rlap in areas used by coho

and ste lhead particularly. I think in som e areas

you might have some overlap of Chinook spawning

areas and the other two species.
Q. Are there any species of salmon whose production

are controlled similar to steelhead by the quantity

10 and' quality of stream discharge during growth

periods?

12

13

14

15

Well, the -stream reared, species of the coho is
very responsive to flows in the rivers the same as

steelhead.
0. Page 6 in-your testimony, 1 believe you go through

som'e of the. differences between salmon and steelhead,

17 and. starting there at line. 9 -- well, line 6,

18

19

20

21

22

23

24

the. question is 'asked, of you, "From a biological
standpoint, what. would the .characteristics of
steelhead be in comparison to salmon which would mak

steelhead desireable as a game fish?"
My first question to you is: Do you as a

biologist determine the desireability of whether a

fish is a game fish or a commerically marketed fish?

25 As a biologist, I don' t. , no . The State Legislature
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d.oes .
0. Now, as a member of the Game Department do you enter

into or take any part in that determination of
desireability as a game fish?

5 B. As a biologist?
As a member of the Game Department.

7 A. Nell, I would say that this has been established

RT14 10

before I had any input into the determination. I
don'. t know how to answer your c[uestions.

(Continued on next page. )

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Q. Well, my questions comes about because of the

question that was asked you. It says, "Prom a

biological standpoint what would the characteris-
ties of steelhead be in comparison to salmon which

would make the steelhead desirable as a game fish?"
You said as a biologist you don't enter into

desirability, - I wonder whether in any official
capacity of the Game Department you entered izito

such a determination.
10 K I think the point of the testimony is that. steel-

12

13

14

head are trout. They are. harvested basically in

the stream and environment so that they are avail-
able to the, .general fishermen. They do bite freely
in: fresh water, and this makes them therefore'--

15

16

17

18

19

ansi in addition to:freely biting they are very

interesting to catch on hook and line by rea. son

of their strength and agility, and. I think it is
for those reasons that they are desirable game

fish.
20 g. Would the answer then. .be that as a member of the
21

22

23

24

25

Game Department but hot as a biologist. you do enter,

into these judgments about desirability2
K I suppose so, yes.
g. Okay, 1st's go down the list. It says fir'st, "Steel-

head are a trout and do not: necessarily die
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after spawning as all salmon do. The number of

fish that survive to spawn a second time is usually

low, making up only five to ten percent of the

run. " The guestion is, Hr. Nil lenbach, what.

relevance is that to determining whether to authoriz

an off rase'rvation Indian net fishery for steelhead,

if any?

A. I don' t. 'believe I considered. that. in';that 'direct

10

context, but I certainly see the fact that all
salmon do die. Therefore, if there are some to be

12

13

14

harvested, why, they should be harvested, and if
you can't protect your spawning escapement

whereas in the management of the 'steelhead fishery,
which is a trout, you do have the opportunity

15 of some. survival, and therefore, larger fish in

16

17

your fish runs, ' as. a result of it, but this again

makes a.desirable characteristic as far as the

18 recreational fishery is concerned.

19 9 HOW about tire Indian net fishery, if you have more

20 steelhead. in there than you do, than a comparable

21 amount of spawners for salmon, that means more fish.
22 Doesn' t that. militate in-. favor of additional fishery

23 LL I missed the point of your inguiry.

25

g. As- I understand your answer, you say that because

not all steelhead die at spawning you have more
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steelhead in a comparable run of spawners than

you do salmon.

Zo, I didn' t. make that statement. .
0, After the spawning you have more steelhead left

over than you do the salmon?

A. There are some steelhead left over that, reprbduce

a second time. In salmon this is not true.
g. Do you plan and plant and manage your resource to

augment this respawning percentage?

10

12

16

17

18

19

A, That is part. of our steeihead program. It is part.

of our steelhead pr'ogram. ' As part of our steel-
head program we have a definite program involving
the selection of repeat spawning fish and larger
fish, with the hope that we can incorporate this
desirable feature of a larg'er percentage of run

being repeat spawners and. ,larger fish available
to the fisheries.

0. To the recreational fishery?
A To the fisheries.

20 g. Pight. . Have. you thought. of using these excess
21

22

steelhead who survive the rigors of spawing, in
having sufficiezit fish to allow an Indian net

23 fishery?
24,

25

Well, .I think at the five o& ten percent. level
it would be insignificant.
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0. Have you ever inquired of any Indian 'tribe whether

they would be interested in cropping five or ten

percent of your steelhead run2

Not directly, no.

g. Let me go to the next item. "while in the marine.

area steelhead inhabit areas of the outer ocean

rather than the coastal zones and generally are

not available. for harvest in numbers until they

10

enter river on spawning migrations. " My, question

is how is that important to determine whether to
allow an Indian net fishery for steelhead harvest?

12 A. It is important from the standpoint, we have no

15

16

17

18

19

20

information on the magnitude of a year's run of
steelhead as a result of inshore fisheries. There-

fore, we 'have an unknown for management, and whereas

in the salmon resource with a coastal marine fisheri
there is frequent. checks as to the magnitude of
any given run of fish, and they can, apply this to
the- setting of sea'sons and, to the harvest. of the
resource

21

22

23

24

What you are saying, then is because you don't have

any information from marine fisheries of steelhead
with which you could predict run size, on that.

basis alone you will not take the step of considerin
an off reservation Indian net fishery
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10

12

13

A. I think, Mr. Pierson, that point is that. we cannot

accurately predict what the runs will be, and .this
would be one of the real problems to surmount if
we were to appropriately recommend a net. fishery
ahead, of the time that the. fish hit the river.

0. Can you give the Court. any idea how long and by

what methods you would attempt to get the informa-

tion necessary to know enough .about the steelhead
runs to allow an Indian net. fisheryy
I would find it difficult to predict. an accurate
time frame, but I would say' that we do need records
involving several .generations of steelhead in order
to reliably anticipate what the resource will do

under a number of different environmental conditions
15 and a number of different fishing rates that might

16

17

18

20

21

22

23

24

25

be imposed on it. I am confident that. as we develop
additional information on spawning escapement, as
we develop additional information on the other
factors which influence steelhead populations, that
there might be at some future date the capability
and'. management to more reliably or to reliably
predict what tbe funs will be, and, in that manner

allow a more complete. .take of the resource, but we

are dealing here basically with a natural resource
in terms of numbers-, and a resource that. is very

385



p82

x'estricted, very much restricted by a two year

residency in fresh water.

g. Mr. Millenbach, I think maybe you are getting past.

my guestion.

K I am sorry.
g. Let me a'sk you directly. Have you ever had a program

in the past designed to give you sufficient informa-

tion on coming x'un size from which you could, in

12

13

14

15

your position as a biologist and as a staff memb'er

of the Game Department; recommend authorization

of an off reservation Indian net. fishery for. steel-
head?

We do not at this time nor have we in the past. had

sufficient evidence to reliably predict what. a run

of steelhead will be with the succeeding winter.

16

17

g. Do you have any plans for setting up a program to

compile such information?

We axe working in that. direction at. the present

19

20

21

22

time by increasing our efforts at spawning ground

escapement, by increasing our effort of understand-

ing the factors that determine the size of our

steelhead populations, and for example, we are

worl ing diligently to determine the effect of some

24 of the fish diseases that we know egoist in the fresh

25 water and there, are a great. , many areas of research

, 386



thai. we are working at attempting to develop

adequate measurements io allow more precise and.

total utilization of the resource. .

10

12

13

14

15

16

17

19

20

21

22

23

24

25

Q. And as I understand ii. , there is no way that you

could estimate ai. which time from now, two years,
ten years, it would be that you would. have suffi-
cient information to reach a judgment as io off
reservation I'ndian net fishery?
I would. say it would be extremely risky io aitempt

to do so on our capability that we have today.
0. Do you understand then„ Mr. Hillenbach, thai. ii. is

absolutely impossible within your understanding to
estimate when you would ever authorize an Indian

net fishery for steelhead?
wouldn't say it is absolutely impossible. 11y

response is that it would. require a very considerabl
amount. of time, and I think associated with it is
the amount of risk thai. you want to take in utiliz-
ing what. I would term insufficient. evidence to
reliably predict what the runs will be.
The nezi. statement is, "Steelhead generally bite
more freely in fresh water than salmon and are more

exciting io catch on rod and reel. " Mow, are
you comparing them io salmon in that last statement

there, "more exciting to catch on rod and reel?

387
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Yes, in fresh water.

Q. Do you have any surveys indicating the relative
excitement that. salmon and ste lhead rishermen

have when they catch the various fish by rod and

reel' ?

I have wide experience and association with others

who fish that share this feeling.

10

Q. Do you know of any salmon fishermen who catch the

salmon with rod and reel that, get. a bigger kick

out of it than steelhead?

I.wouldn' t. know.

13

14

15

16

g. How extensive is your knowledge of sport fishing

for salmon?

A Fairly extensive';. '

g. Mould you give us just a brief resume of what. that
is?

17

19

20

22

23

25

L It involved my life as a. hobby of. fishing for salmon

Q. Is that personal?

JL Yes .
You haven't consulted the Department. of Pisheries
about the relative excitement in catching salmon

and steelhead?
1 have never engaged in any discussion of it, no.
The next one, "Salmon, on the other hand, remain

closer to shore in tne marine areas and are availabl

388
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both as a commercial and sports fish as they grow

to maturity. Their numbers are sufficient to supe

port both a commercial and a recreational fishery. "

Now, Mr. Millenbach, according to your knowledge of

comparison of salmon and steelhead, are there any

rivers where in the rivers themselves the indication

10

12

13

14

15

16

17

18

19

20

of run size indicate that. the steelhead, run is
larger than the salmon run?

A. I don' t. think I have sufficient information on the

salmon runs to say that for every stream in the

State of Washinton, that they are greater than

steelhead, but certainly as a general comparison

of the two resources, when you take the overall
information that is available, that there are

.a great. many more salmon in this area.
Q. Let's compare species of salmon with winter steel-

head. . Do you know of any information indicating
that the volume of salmon in the river is less than

the run of steelhead .of. any rivers where that is
tr ue?

21

22

23

24

25

Again, I don"t know, Mr. pierson, the specific
data on all the rivers in Western Washington as

regards to salmon populations.
The next statement, I believe, is, "Nearly mature

salmon do not take a lure or bite a baited hook

389
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nearly as freely as do steelhead. in rivers. " Xs

that. 'based on your personal knoMledge or some study?
There is no specific study on that.

(Continued on next page. )

10

12

14

15

16

17

18

19

20

2'1

22

23

24

25
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Q Next you say,

"Also, it should be noted that steelhead

depends on the .s'tr'earn environment for two years

before migrating to the ocean whereas salmon

generally spend less than one year in fresh water. "

Hy first question is, ' do all the steelhead

that you are familiar with spen'd two years in fresh

water before migrating?

10

12

13

14

15

16

A The majority of the naturally produced steelhead

spend two years in fresh water .
Q How about the hatchery bred steelhead?

As we previously stated, we aim to produce a smolt. in

one year, and generally do so .
Q Okay, and haven' t. you estimated that approximately 50

percent of the renreational catch of steelhead in the

state is hatchery bred?

17

18

20

21

22

25

A Yes.

Q So only half of that statement. is correct. In other

words, only approximately half of .the steelhead in the

waters of this state spend two years in fresh water?.

A 14ell, I think we are talking in two different contexts

here. One is adult fish population, you are referring

to, and the other is a juvenile population, and I am not

so sure that you would have the same relationship betwee

juveniles in a stream as you, would have between adults .
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You may have a difference in surv'ival.

I don 't think that you can make that complete a

comparison of;the two.

Q At any rate, that statement. is inaccurate as to hatchery

bred steelhead.

10

A Nell, admittedly, we raise most. of the steelhead in our

hatchery to smolt size in one year, and I am referring
here to the naturally produced steelhead that normally.

spend two years in fresh vater.
Q You dian 't say, you didn't confine your statement to.

12

13

15

16

17

18

19

20

21

22

23

24

25

naturally bred steelhead?

A Nell, not. , it is not confined, but it was intended

and implied.

Q Okay, and the zest of the statement indicates, "Whereas

salmon generally spend. less than one year in fresh

vater. "

Are you thinking of one species of salmon

when you say that?

A Mo, all species. Cohos and spring Chinook generally

spend a year in fresh water, aud I say less than one

year. Why, 1 am well aware that these two species
can spend a 'full year .in fresh water.

Q Isn't it true that sockeye salmon spend anywhere from,

one to three years?

This is true, in lakes . I meant, -I am thinking of zlives
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Q Sockeye inhabit, streams as well. as .lakes?
A Yes

Q Do I understand that there are other, species, of salmon

that spend more than one year in, fresh water, to your

knowledge?

6 A tTo.

Q How about spring Chinook?

A I would say Chinook. I said spring Chinook.

Q And Coho?

10

12

13

A Yes, spring Chinook, Coho and sockeve .
Q That is three of the five species of salmon?

A Yes

Q Moving on to page 7, we will go a little faster. At

the top of the page you are asked,

"khat is the total catch of steelhead for

16

17

18

the 1970-'71 season?"

And as I.understand it, you have rewritten
vour answer to say„"The winter sport catch is listed.

19

20

21

22

23

24

25

at 215,955 fish. "

Yes.

That is not the total steelhead catch in the state?
That is the total catch by the sports fisheries of
winter steelhead in the state .
Do you have any idea of what the take by Indian net
fisheries on reservations might be?
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A Nell„ we have had 'an -esti,.mate, and as: I understand, in

the Nielson report. , of some 50,000 fish.
9 So we are talking about the .original 'figure &hat was

listed there. . We are getting close to 260', 000?

10

A Yes.

9 Okay, and by those figures, just on the winter steelhead

run, you have a total Indian take as about 25 percent,
or around 25 percent of the total state take?

A Yes.

Q Line 21. 1 think we have gone into this a little bit,
but just. so I understand your statement.

12 "Last year the Department expenditures on

13

14

16

18

19

20

the hatchery program totalled approximately

$1,600, 000 . Approximately'one-half or $650, 00'0

was involved in the rearing of steelhead. Related

activity involved. approximately $350,000."

Now, that. first figure as to the total
hatchery program of $1,600,000, do you haveany estimate

of how much of that would be, federal money?

A I am sure. it is in the record, but I would be reasonably

21

22

23

24

25

close at about $300,000.

9 All right, and is the second figure, your $650, 000 for
rearing steelhead, what. percentage of that would you

estimate is federal money?

A I just told you. , $300„000.

394
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Q Of that. Okay, how about the' $1,600,000? Is it the same?

A Yes, because the $650, 000 is; included in'. the $L, 600, 000 .
Q So that no federal money. iu that -$350,000 'involved.

the related activities. "?

A No,

Q Now, looking down the page at. line .26, you are asked

10

13

14

17

18

the question, "Have any studies been made as to the

contribution to the economy of this state to the steelhead

program

And your answer is:
"The l968 study by Consulting Services

Corporation of Seattle (Exhibit G-12) relating to
the expenditures by sports fishermen in harvesting

steelhead indicated that for every steelhead caught.

the sportsmen spent $60 for fishing gear, travel,
licenses and miscellaneous expenses. "

I take it all of the $60 includes money for
motels' ?

19

20

22

23.

24

25

A Yes.

Q And money for liquor?

A Yes.

Q And money for clothes?

Yes.

Q Do you know how much of that $60 would have been

contributed to the state 's economy if they hadn. 't been

395



pursuing steelhead?

2 A No, I do xiot.

Q Suppose, Nr. Isillenbach, y'ou effectively 'could' limit the

number of steelhead taken by, a, , steslheader-or sportsman

to one-half as many as they now take .
Nouldn 't that figure jump from $60 to $120?

A Xt would if you have the same degree of participation,

yes

9 Q Wouldn 't. it, be accurate to say, assuming you have the

10 same degree of participation, you could get more money

for steelhead fishermen the less, fish they take'?

12 A Well, I am sure there is a relationship, yes .
13 Q All right, at page 8, lines 11 through 15, I think you

14

15

16

17

19

20

21

23

are speaking about the Lyre River, and you say

"This is a relatively short stream which has

limited natural rearing. The average annual

catch prior to planting was 262 'fish. Annual plants

ranging from'10, 000 to 25,000 have increased the

average annual catch to 1725, or nearly, six times. "

i&ow, are you certain, 14r. Nillenbach, as a

biologist and as an expert in, that field, that. it was

because of your plants alone that the annual catch was

increased by that number?

24 A You ask if I am an expert. The evidence certainly

25 supports it. Ne have had, some creel census on the river

396



which have definitely .identified. hatchery fish in the

catch, and. for the purpose. of. devgiopijq -the- average

catch, I used the catch. as—:r'ecorded for':several years

prior to the initiation of-the. planting-program, and

as far as the Lyre River and its physical characteristics,
I think it has remained essentially the same through

the period from which I drew the record, and I would

feel very firmly that the increased catch is, from the

hatchery plants:.

10 Q Do you know whether the number of fishermen who fish

12

the Lyre River increased over the period. you are talking

about?—

13 A , I am 'certain that as the fishing, the success of fishing

14

15

16

17

18

19

20

increased, that there was an increase in fishing effort;
And if the Game Department indicates as a public matter

to sportsmen or steelheaders that fishing might be

better after it has increased its plants

Sportsmen and all interested parties are regularly

furnished with our information on plants, and a great

many of them do put a reliance on this, information, and

21 respond to it
22 Q

23

24

25

Are there any other features or factors besides, let' s

say, the number of. fish which might contribute to a

change in your catch figures, such as, for instance,

the water conditions at the time of catching?

397
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Well, I think in taking-an average that you "smooth such

factors out, and so I think, that the compar"son remains

.3 essentially accurate .
Q You have had. a rack. on, the Elochoman River and. some

other rivers previously, haven't you? .

A At times.

(Continued on the next page .)

ET15
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Q Have you, pursuant, kept catch statistics on actual runs?

A We did in the case oT' 'the Elochoman River, attempt on

two different years, and I will try to get to the point.

of your question. '

Ne did operate a trap and were successful
ine one, so that we were able to -essentially enumerate

the total run in the river, and then be able to compare

our punchcard catch to that total run.

Q Do you have an indication of what you got as a

10 correlation?

12

13

14

15

16

17

18

19

20

21

22

23

A Not as a correlation, but my recollection is that we

showed a very high percentage in the catch as compared

to the total run in the neighborhood of 70 percent.
Q What 2 am really talking about is whether as a matter

of fact of this'study on the Elochoman River, you are sure

or you nave any studies that indicate to you that either
in the Elochoman'River or statewide, the catch statistics
are accurate statistics of the run size?

A Well, I think it. has implied or supported the idea that.

the catch data as derived from the punchcards is useful
in comparihg the trends of steelhead populations, yes .

Q But you don 't have any specific conclusions as to the
amount of correlation in the studies'?

24

25

A X have trouble reaching your correlation point.
Q How are you sure 'that your catch statistics in the rivers

399



10

12

13

accurately reflectec the size of the run in the year

of the catch?

A Nell, we are not sure they, do, but we feel that the

catch information is collected inthe same manner from

year to year, and that there is probably some bias

in the total statistics, but that that bias should

be comparable year to year, and that as an indication

of the trends of run of steelheads, that is useful for

management purposes.

Q All right. . Are you familiar with the report done for

your department, 1 think it was 1970, by Duane O.

Braaten?

A I recall that Duane Braaten.

15

Q Do you recall his conclusion that the. single most.

influential factor in'determining success of catch on a

16 given day was water conditions?

17 A That could be, 1 don. 't. specifically recall it.
Q Page 9, line 19, Fir. Nillenbach, you say,

19

20

21

22

23

"1 think the nets have. the potential to take

essentially all of a run, as it. has been reported

by the International Salmon Commission relating to

sockeye salmon where there was a conclusion from

their studies that the nets had the capability of

24

25

taking 98 percent of-m run. "
i&ir. Ilillenbach, isn 't. it true you axe referri
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to the 1956 annual report of the International Pacific.

Salmon Fisheries' ?

A yes.

Q And in particular, the part of the report that you are

talking about, that the Commission was talking about,

the fisheries on the Frazier River in Canada?

A Yes.

9 And you feel that. their conclusions about the

capabilities of those nets are. reliable?

10 A Yes.

Do you feel that 'their conclusions about. how those nets

12 might be regul. ated are reliable?

13 I am certain in regard to the regulation of that

14

15

fishery, yes.

9 11r. Nil. lenbach, I am looking at. USA-19, which is a

16

17

18

19

20

21

1956 report, and I refer you to pages 19 and 20 at the

bottom of the page . As a preface', Nr. ' Nillenbach, is
it your understanding that the' International Pacific
Salmon Fisheries Commission attempts to regulate the

1 arvest and management. of pink and sockeye salmon runs

to the Frazier River?

22 A Yes.

23 Q And isn't it accurate .that this report, was principally

24 devoted to the take of sockeye?

25 Yes.

401
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And do you at the bottom of page 19, there is a title,
it has a title saying, "The Canadian fishery. " It reads:

"The basic problem in gear regulation in

Canadian Convention waters has been created by the

addition of Juan de Puca Strait as an effective
gillnet and purse seine fishing area. "

Now, Mr. Nillenbach, do you have any

understanding of what the volume of gillnet. and purse

10

seines were in terms of fishing units in the Straits
of Juan de Puca at the time this report was presented?

A I don. 't know in detail. I know it is a large commercial

fleet.
13

15

16

17

18

19

20

21

22

23

24

25

Q Wasn't it approximately 300?'

A It could be; I don 't know, Mr. Pierson.

Q The next sentence says:
"The historic Frazier River gillnet fishery

for many years has been capable, when operating,
of taking an estimated 98 percent. of the fish
available. "

Now, that is, is it. not, the source of your

guotation in your testimony?

A Yes.

Q Do you have any idea how many gillnet fishing units
there are in the Prazier River?

A No, I do not

402
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10

12

13

14

15

17

18

19

20

9 twould you be surprised to hear that it is about. 1000?

A No, I would not.
Q The next sentence says, "In addition to this high

efficiency, there has been a supersaturation of gear

which allows a substantial reduction in the number of
units of gear normally operating without any measurable

reduction in the fishing efficiency. "

It continues on page 20:
"A large fleet. of gillnet. boats can, leave

the Prazier River area for Juande Puca Strait witho

reducing the 98 percent. fishing efficiency of the
residual Frazier River fishing fleet. ' The catch of
the gillnet fleet. in Juan de Puca Stra'it is now

reaching substantial proportions, and when

combined with the increasing catch of purse seines
in the same area, it is . obvious that a substantial
reduction must be made in tne fishing time of both

areas if adequate escapement is to be secured. "

Down below, on the same page, under the
title, "Escapement, " the statement is made:

21

22

23

24

"The total 1956 .run of sockeye to the Prazier
River system including the commercial catch, Indian

catch and the escapement was 2, 743, 00'0 fish,
representing a decline of l4.4 percent. over the run

of the previous cycle in 1952. In spite of
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25

substantial increases in fishing efficiency, the

fishing regulations were so designed that the

total escapement of .879,000 to all spawning areas

actually increased by 3.2 percent. over the

escapement in 1952 ."
The question is, Mr. Millenbach, whether

with that kind of 98 percent efficiency in the river

gillnet ..fishery in addition to a marine gillnet and

purse seine fishery, if the Frazier River can be

regulated to provide an increase in the escapement,

why could not. the Indian net fisheries off reservation

in this state be regulated to preserve the resource?

I think basically, Mr. Pierson, you have a problem of

two different resources, you have in the case of

Frazier River a salmon resource, which is measured in

millions, and which gives you more latitude than in

the number of fish that you can provide an escapement. .
You have developed in the management of that

sockeye fishery and. fishery generally a sophisticated

procedure of determining optimum spawning escapements,

and it is -- a great deal of'money has been spent to get

this information, and, you compare to management of

steelhead, which is a. relatively small resource in terms

of numbers of fish, and you have different spawning

ground requirements, .I think, , in. terms of steelhead, and

404
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we have not because- of financial structure"; .and I w'ould

say also related. a little bit to need, perhaps ever

attempted. to establish a program to make the finite
determination of spawning escapement that. they have

develoned for the Prazier River.
16-2 Q 11r. &Iillenbach, are you saying that the financial

10

12

limitations of the Game Department prevented you from

managing a gillnet fishery for steelhead as well as the

Frazier River system manages a 'gillnet fishery for
sockeye?

A My reference is that we have not had sufficient funds

to attain that degree .of sophistication in our

management knowledge, and our efforts at getting
information on the resource to attempt that type of
fine management regulation.

16 Q Now, to your knowledge, is there a steelhead run in the

17 Frazier River?

20

21

22

A I am sure there are. steelhead in the Frazier 'River.

Q And have you examined any information about how that
98 percent. gillnet efficiency in the river affects the
run of steelhead on the Frazier?

A NO, I have not.
Q Do I understand you to say then that the information

about sockeye and the ran of sockeye to the Frazier

25 River system is more important to your determinations



and judgments than- the run. of., steelhead in that river?

A No, I didn't make that. statement, Nr. Pierson. I said

10

12

13

I did not know the scope of the steelhead run inthe

Frazier River, nor the impact of the fishery on it.
The reference to the capability of taking

gillnets was not inferred to relate to. steelhead. It
referred to the text as you have read it, and referred

to the sockeye fishery.

Q
' At the time when you quoted that 98 percent. 'gillnet

efficiency, have you ever indicated that. you were talking

about efficiency of,.ta1 ing sockeye?

A There was no reference made, to,species.

Q And your presentation had to do with Indian. gillnet

fisheries for steelhead, did it not?

15 A This probably some time, yes .
Q Do you have any way of knowing whether the resource of

17

18

19

20

22

23

salmon and -- steelhead and sockeye in the Frazier

River has been preserved in the face of that 98

percent gillnet efficiency?

Yes, I am aware that the —there was a very succeSsful'

sockeye fishery of this year, and I am also aware that.

by personal contact with officials in British Columbia

and from interested laymen concerning the steelhead

24 resource that there is a great deal of complaint

25 concerning the availability of steelhead for the
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Now g as to, specif ics, as to the enumeration

of those runs, I haveno information.

Q You don't have any definite information?

A No

Q This is just information you received through various

conversations?

10

A Yes.

0 Page 14, Nr. Nillenbach, bottom of the page, I believe

you indicate tnat Ke Department regularly reviews the

information on steelhead. runs and the steelhead resource

12

15

to comment on anticipated runs, but because we have

no opportunity to measure the ocean survival, we have

not made any px'edictions on run size ."
Are you aware, Nr. Nillenbach, whether the

Department. of Fisheries has any better information on

17 ocean survival of salmon?
/they

Yes, I think .-a have considerably more information on

20

24

the ocean survival of some species of salmon, perhaps

all of them, as far as that is concerned, I don 't know.

Q You don't know?

A On all species, but I do know they have on some species.

Q If they have a l'ack of information as to any species,

according to your information, that has not. kept. them

from estimating xun size, has it?
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I think generally they", 'mal e 'predibtions oh' all species,

yes.

Q Page 17, 11r. Millenbach, I believe there at the top

you 're indicating what you call prespawning mortality

related to gillnet fishing, dip net, dragnets, drift
nets, and I take it. as a biologist and a fisheries

management. expert, you are. familiar with what kind of

marks these nets make on the fish?

A Yes.

10 Q And have you ever conducted a tagging study except for
Elochoman

the ':=-...':."„.—
. and fish trap arrangements you had before?

12

13

14

15

16

17

18
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20
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24

25

A Studies relating to what, survival of adult fish or what?

Q Let me ask you a little bit more directly; have you

ever used gillnets to take fish for tagging studies?

A We have not.

Q Do you know anybody that has?

A Yes, I'm aware of a study on the Columbia River, I think

in the —it was in the fifties some time, in which

the Department of Fisheries and the Department. of

Oregon Fish Commission conducted a gillnet fishery on

the lower Columbia River, in which the steelhead were

caught, tagged and released, and the result of that

research effort was to attempt to get some measure of

the total runs of winter steelhead in that area.

Q They used a gillnet to take the fish?
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A Yes, sir, they were manned at. all times, and even in
spite of that, there was some mortality from the nets .

9 Do you know whether there is mortality in hook'". and line
fi'chery?

A
,, I would assume that on occasion there could be a

mortality. Bdt generaUY speaking, there is not.
Have you ever gathered information so that you might

compare that .with the relative prespawning mortality?
I would say that

10 As opposed to gillnets?
A I would say We have. nct.

Page 18, you are asked to comment in one of the reguccts
13

14

15

16

17

18

19

20

21

22

23

for admissions, I think this was directed. towards

fisheries on the Mooksack River, your answer is that. :
"The Department has had an interest in the

steelhead fishery on the Nooksack River, "

and by this, I take it you mean the gillnet fishing?
Yes ..

By Indians?

Yes.

On the reservation?

Yes .
(Reading: )

"-- and we would like to determine if the

25 run is being maintained at its maximum level
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Fundamental to such .an i.nterest is .an accurate

record of the= total annual. take of steelhead. "

Now, isn 't that. true as to every run of

steelhead in the state?

10

12

13

14

15

16

17

19

20

23

24

25

A I am certain it is.
Q At the bottom of page 20 you 'are again asked to comment

on the request for admissions, and you are referring

to a hypothetical assertion that. it is oossible to

regulate an Indian net fishery by daily regulation of
the number and the type of nets used, the manner of
fishing and the location of nets . Then you say:

"This is not feasible. "

Can you give the Court your reasons for

saying that?

A Well, part. of the reasoning behind this statement is
that the Department really has no finite and

substantial information as to the effectiveness of

gillnets, as to their daily take, the take related

to the number of species, of gear in use, if.you will.
So this makes it difficult. to attmmpt to, predict the

take of such gear in any river, aud it would be

extremely difficult. to daily regulate the use of a net.

fishery over any area. By that, I mean it would require

substantial enforcement effort to be sure, that the

regulations were complied with, and inherent in it I

410



o97

think too is the —I am sure='is the comparison that

with a hook and line fishery. , the. hook, when it's in

the. water, can only take one fish at a time, ' and if.
this limitation is kind of built in, irrespective of

the number of gear that. is used, you can only take one

fish per gear, whereas with the gillnets, you could

10

12

13

14

15

17

18

19

20

21

in effect, intercept a whole 'school of fish if it
happened to be moving. through the particular area of

the net.
So this is basically the reason' that we say

that it would be a real —it's not feasible to regulate

an Indian fishery on a very tight day to day basis, and

I think that was the reference here .
Q So summarizing, you are saying because you don 't have

information on any gillnet fisheries, because you don 't
have enough enforcement personnel

A Additionally, you cannot adequately, in my mind, control
the take by each unit. of gear, so that gets probably

at your first conclusion there .
Q Have you ever had experience with regulating gillnet

fisheries for steelhead?

22 A No.

23

24

25

MR. PIERSON: Your Honor, I wonder if I might

—this is a new exhibit, I think Mr. Millenbach has seen

it, certainly he is familiar with it, here is a copy of
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the original, and'. c'opies for the Court. ;,and 1'have marke

it. PL-. 79, and it's a,.portion of 5W. 11illehbach's

testimony in the remand trial fn the 'Puyallup case, and

it. 's from pages 62 and 63 of the joint appendix in the

Supreme Court.

NR. CON1FF: 1 vill .stipulate 't:o its
authenticity.

10

(Continued on the nezt. page .)

12

14

15

16

17

1S

19

20

21

22

23

24

25
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g. And up toward the top, Mr. Millenbach, you were

talking about conservation, - and then comes the

question. ". If we are trying to,get. the highest

catch possible, why not cut 'back the number of

fish in each catch;" I think that is of sport.

fishermen, "and the number, of nays he is allowed

to be out there. " "How would that. increase the

catchy" Your answer. That was your answer.

12

13

15

16

Question, "There would be --. " seems like you are

changing around question and answer. The question

is, "There will be a much higher escapement. and,

more fish would come back?" Your answer is, "There

is no direct relationship to increasing the escape-

ment automatically increasing runs of fish. Mo,

there is no limit to the reproduction and rearing

capacity of these-. streams
Ez'cuae me, Mr. Pieison, I think, there is no limit,

18

19

20

21

22

23 =

24

25

it reads, "There is a limit.
u Il u

Q. . There i's a limit, I am sorry. In other words, if
you had no fishery at all you would have a popula-

tion of fish that leveled off at about '6, 000 fish
in the, puyallup, if you had no artificial propoga-

tion. There .would be no more, no less. .
" Question,

You are saying — your reg'ulations are perfect the

way they are. ". Now, answer, "That is a pretty hard
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conclusion to reach, not being capable of some

improvement. To the best of our capabilities now

10

13

15

16

17

and knowledge we have now they are the best that
can be pfomulga'ted, . yes. " Question, "Let me ask

you this. You said a net. fishery would be absolutel
impossible in terms of your definition of .conser-
vation. Nhat if we cut. dow'n the number of fish a

sportsman is allowed to catch„ or the number of
days, whatever, and we allowed a highly regulated
self-regulating Indian net fishery. Nould that be

possible to still reach the same number of fish
being caught now?" Your answer is, "It would be

possible, yes. " Question, "Nhy don't you do that?"
And answer, "Ne do not have authority to do this. "

Question, "Nhat do you mean you don' t. have authority
to do it? You make the regulations. " Answer, "By

the laws of the State of Nashington steelhead may

18 not be taken with a net. " Question, "If you could,
19 would you do it'?" And there an objection is ruled

20

21

22

23

24

ou by the Court . 'Question, "Again, Nr. Millenbach,
does it make any difference to conservation whether

two thousand or=three thousand, whatever, fish are
caught by the sportsmen or whether they are caught

by indians?" Your answer is, "Conservation alone,
25 no it.makes: no d.ifference. ," That was your answer.
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Question, "It. makes no. differ''ence?" Answer, "-It

would. be possible to rebalance the numbers caught.

and still maintain conservation. There is' a surplus

10

12

13

14

15

17

18

19

20

22.

23

25

of fish or harvestable part that. can be cropped

in a system of conservation. " Are your opinions

any different today then than they were when you

gave that testimony, Mr. Millenbach?

A, No, they are not. Let me qualify, or not qualify

but emphasize the point that I make here, that we

were .talking hypothetically, and the response was

on ihe basis that any natural resource, a fish

run normally has in it harvestable surplus, and

whether thai, harvest purelv is from a conservation

or a resource stand. point was with a net. . or, with

a hook and line, really, you could have the same

results as far as maintenance of the .run.

Q. Ana your answer, that the reason that. you don' i
allow such net fishery is because of the prohibiiion

of the laws of the, State of Washington?

A Yes.

9, Is that still your position?
A. I am mindful that we now have confronting us the

Puyallup decision and thai. that. decision reaches

as...tc our requirements in developing our regulaiion

concerning the steelhead. take, and that there is



10

a new consideration tha. t has been directed to us.
0. Which means that if in the interests of conserva-

tion you could r'ebalance those numbers and still
conserve. the resource, that the State law is no

prohibition?
If we talk hypothetically, this is true.

0. Okay, norw, I.believe you made a presentation to the
Game Commission on August 20th of this year?
Yes.

0. And part of that presentation was a written presen-
tation of, I believe, seven pages?

12 Yes.
13

14

15

16

17

MR. PIERSON: We marked that. as PL-78.
I would like to offer that, at this time, Your Ho'nor.

MR. COMIFF: I join in the offer.
THE COURT: It will be admitted, assuming

no other counsel has any objection.
18

19

(Exhibit Number PL-78 was
admitted into evidence. )

20 0. Wow, 14f. Millenbach, in addition to this written
21

22

statement you gave . some oral comments, did you not?
My .recollection-is that I paraphrased in one area.

23 I almost read verbatim, but. I believe'that I added
24. the comment that there frequently is a relationship

between the runs of- coho'and steelhead, that this
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is not always true, but. frequently there is a

relationship between, . the two, and that to my ob-

servation of the" coho fishery during this current.

season;- particularly off the coast, the troll fisher
and the sports fishery is that. it is not an unusuall

large run, and that steelhead, may follow the same

pattern this year when .the run aoproaches.
8 g. All right, nov, you also . answered some questions

from-'some of the members of the Game Commission,

10 did you not?
A, I responded to a question from Mr. Galbreath

12

13

14

(phonetic), and my recollection is that he inquired
into the feasibility, if you vill, of doing some-

thing with hatchery operations to increase the
15

16

steelhead runs in areas of Indian fisheries and my

response basically said that it is a well-establishe
17

18

19

20

21

22

23

24

25

fact that. hatcheries can be, used to enhance runs

of anadromous fish, that from my experience with

steelhead and knowledge of other species in fish
culture that in my view the easiest and. probably
the area that would lend itself to the best return
would be in the area of silver salmon.

Did you indicate at all that one of the reasons
that. you thought. it would be feasible was because
of the two year xearing life of steelhead?
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K Bxcuse me, this is a real problem of fish culture

in rearing steelhead. To make the point very clear,
as we stated rqany times, normally steelhead, do not.

reach smolt, size in less than two years in'the
natural environment. The production of smolt in

one, year is'very difficult. For fish culture,
it requires an experience, the development and

the utilization of the best, facilities, and l

10

say, "best";T' refer to-the .capabilitv of fish for
water temperatures, and the utilization of all of

12

13

14

15'

16

17

18

19

20

21

22

23

24

25

the factors that relate to the production of fish
in a hatchery. My point is that it required the

Department of Game many years of trial and error,
and development of the . steelhead hatchery program,

to be able to rather consistently and reliably
produce a one year smolt, or as compared to silver
salmon, they normally have a one year fresh water

cycle. The problem is not nearly as great.
Q. My question, Igr. Millenbach', is whether your answer

to .Mr. Galbreath wasn't based upon a statement that
steelhead as a general matter have a 'two year

rearing life before going to sea?
And 1 thin1" my answer said yes.
Did you state during that. time that you hacL made

contact with the Bureau of Sport Fisheries
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Nildlife to inquire about Indian fisheries?

To inquire concerninc knowledge of the coming

run next. winter.

6 Coming run?

A. Yes. Of steelhe'ad.

0. In any fivers?
7 L Just generally what the steelhead runs will be next

winter.

10

12

9. Were you asking the Bureau of Sport Fishery and

wildlife for'. an authoritative opinion in that

re.g.ard?

Yes.

g, Do you normally rely upon their judgments about

15

16

17

18

20

21

that?
A. No, I would say this was one of the first. contacts

of that nature, but in the interest of developing

this statement and the reference that we are looking

for, all searching for all data that could be use'd,

I did have a telephone conversation with the

Bureau of. Sport Fisheries and, asked if they did

have any predictions on the coming run.
22 g. And have you relied on such requests and the, infor-
23

24

25

mation that came from them in the gast'?

Nell, frankly, we haven't had any.

This was the first time you contacted them?
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3L Ne have general contacts over the years. I wouldn' t
I would say it. was the first time and .that

it was rather specific to this particular review

and report.
Q. Do you remember when that was'?

A. Yes, it was a weeI- or so prior to the completion

of this report. . I couldn't specifically relate to
it. I called Zim Heckman on another matter, one

which related to a cooperative effort. on taking

10 wall-eye in the. Spokane River, and during that

12

13

conversation I asked him if he had any information

on what. the coming winter' s. run of steelhead would

be, and he said -no.

14 Q. And your inguiry was about all the rivers in the

15 State of NashingtonP

It wasn't discussed in detail. lt. was discussed
17

18

19

20

22

pretty much as I have related it here.
Q. I see. Did you indicate that as part of your element

in prediction of coming steelhead runs, in your

presentation to the Game Commission, that the
fisheries in Bristol Bay, alaska, on sockeye were

indicative?
23 Yes, there is reference to the Bristol Bay fishery

25

in this report.
Q. And that . is the fishery 'on sockeye you are talking
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Yes.

Q. Did, you ever consider what. the fisheries in Lake

Washington on sockeye would indicate?

I .haven' t xelated the Lake Washington sockeye run

to the steelhead runs, and my relation, my reference

to Bristol Bay was specifically elaborated on, and

I stated 'that because of the known comingling of
steelhead and sockeye in th'e outer Pacific, and

the fact. that it is known that there are large

10 scale foreign fleets operating on. those species
in that. .area. , that there could be a. r lationship

12 to next winter's steelhead run.

13 g. There 'could, be. Do you have any data that indicates
that there is a correlation. between Bristol Bay's

15

16

catch of cockeye and the futux'e runs of steelhead

in Washington waters?

17 No, and I have not stated so.
10 (1 But you did repx'esent to the Game. Commission that

20

this was some element that indicated what the

future run of steelhead might be this coming year?

21 A I related to the Game Commission exactly as I
22

23

related it to you here, that we had a v ry deficient
run of sockeye, that sockeye and steelhead were

24

25

comingling in the outer Pacific ocean. There are
known fox'eign fleets that. operate on the species

ET17tl
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1 O' Have. vou ever undertaken to inquire what' the ocean

steelhead catch was in those foreign fleets?
3 A None is available . I have talked to., the members of the

National 1'Iarine Fisheries Service. They. advise- me that

they have not. operated their' high seas. efforts, for the

past. two years in the gulf of Alaska, ahd' that .

information on the foreign fleet 'steelhead t'ake is not

available .
9 9 Are there any other data of catch of 'any other species

10 of any kind of fish which you have used to estimate

steelhead runs in Washington waters?

12 A Again, we do look at the silver salmon, the Coho fishery,

13

14

15

and know that at times a definite relationship does

ezist. I don 't think we can go beyond that to any other

species .
16 9 Have you had 'a chance, 14r. Milienbach, to look at the

17 written direct testimony of Jim Heckman?

18 A I frankly just glanced through it. I did not have time

19

20

to really read it. in detail. I had about five minutes

yesterday to look at it.
21 Q Nell, I would like to ask you some questions, aud I
22

23

24

25

will .try not to take too much of your time . Have you a

copy of it there?

EiB. CONIFF: Your Honor, while the witness

is reading the document, may I .simply have a continuing

422



objection to the use .of Mr. Heckman. 's- testimony on tne "-

grounds as already stated, to you this morning.

THE COURT: Yes, of cour'se

MR. PIERSOM: . In the meantime, your. Honor, I
would like to move .the -admission of Plaintiff 's 79

which is that. exoerpt, fzqm the"Puyallqp remand, cise

that I was reading:with'Mr. Nillenbach'. =

THE COURT'- It has already been- admitted.

Q Do you have the testimony of Mr. Heckman, Nz. Millenbachg

10

12

13

14

15

16

17

18

19

20

21

22

A Yes.

Q Page 7, where whoever was cuestioning him here is talking

about the run in the Quillayute River system of steelhead,

and he is talking about. the '71-'72 run. Go if you

will to line 14:
"During the 197l-72 winter steelhead zun,

which commences .in strength in. the Quillayute River

system on about December, l and extends in major

strength in the lowerportion of the system through

March. "

How, as to that portion of;-his statement. ,
do you agree with that?

A I would add that there is considerable take of steelhead

23

24

25

during April, Maz'ch and April.

Q And then he says, "Approximately 20 to 30 Indian fishermen

were engaged in fishing with gillnets, " and I think his

423



reference is both on, the. reservation in the park and

outside. Do you know whether that. is true or false?

A To the best. of my knowledge, there, is no fishery outside

of the park-. thaC is upstream grom the park.

9 It 's just confined with in the boundaries of Qe park .
Do you have any reason==to doubt, :that figure as. 'an

estimate of gillnet f'ishing?

A I have no knowledge of the. numb'er fishing .
Q "Within the area then fished the Indians have established

10 individual gillnet fishing sites ."

13

14

Do you have any reason to doubt the truth of

that?

I have no knowledge .
"...where in the interests of .conservation they prohibit

15

16

set gillnets which extend more than one-third of the.
distance across the live stream channel. "

17 Do you have any information contrary to that

19

20

statement?

No, I have no personal knowledge.

It says, "During the months of December, '71, January

21

22

23

25

and February, '72, the catch was predoziinantly, if not

entirely, steelhead. " EJould you agree?

I would agree with it, but add 'that -- but there is a

.14arch and April catch .
"The nets are relatively small gillnets, not more than



30 fathoms in length. " Do you, agree, with that .atatement?

A I have no knowledge of it.;.
Q Did you ever attempt to inquire about the length of

of gillnets used on the reservation, on the Quillayute

River?

6 A No, I have not.
7 O It. says, "An average. .night. of fishing took, about-:five

steelhead per net ."
Do you have any reason to doubt that statement?

10 A I have no knowledge .

12

13

14 Q

15

16

17

18

19 A

20 Q

21 A

22

23

24 Q

25 A

Does anybody on your staff have a reason to doubt that
statement?

I'~iR. CONIFF: I object, your Honor.

If you know.

I said I have no knowledge . '

And, it says, "During this time of' Indian net fishing,
sportsmen fished the. river system, both as bank fishermen

and boat. fishermen outside the park. " Is that accurate?

Yes.

Do you know whether there are any such fishermen inside.
I have only observed it. on one location, where there is
an occasional hook and line fisherman in the area of the

park.

They are in the. park?

There is an occasional fishing effort there, but I don 't
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know the extent of it.
Q According to what knowledge you do have, are there nets

and anglers there in the same water area?

10

13

A I would assume that if they are in the park it could

be ,yes. I haven 't personally witnessed it.
Q On page 8, starting on line 20, this written document

purports to estimate the take of sport and Indian net
fishermen on the Qufllayute River System. I believe it.
says, "Based upon sports landing records in the Washington

Department. of Game, the average annual angler harvest. in
the Quillayute River system for the period from 1960

through 1969 was 6733 steelhead, with a ran'ge between

3914 and 9010."

15

16

Without- getting too-precise figures, 11r. .

Nillenbach„ is that .a ballpark estimateg

A I think these would be reasonable;
17

18

19

20

Q And it says, "Records. of annual Indiah net harvesting
are incomplete during the same period. " It says, "Ne

have estimated that the- Quileute. -Indian''fishery landed

5300 steelhead i'n each of the '.years= 197'0'and '7l. ' This
21

22

was based, upon information furnished by a fish buyer''

who purchased approximately 75 perCent of the steelhead
23

24

25

harvested by Quileute Indians . Taking these estimates
and figures which are the most accurate available for
thos years, there appears to have been annual total
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steelhead harvest. in 'the Quillayute River. system of
approximately 12,000 fish. " I think that is. steelhead. '

14y guestion is, for that last portion which

includes a number of thoughts and statements, do you have

any criticism based. upon your knowledge of the Indian

net fishery on the Quillayute 'system?

10

12

13

A I would only comment this way, that there is not
available detailed. information on the Indian catch.
I do recall that in the fall of '71-'72, that the
Department feels there was a larger fishery than the
5300 steelhead would indicate, 'and this was based on

again a personal observation of s'ome of the operations
at La Push and some framentary .information that we

14

15

17

18

obtained on the purchase of fish.
However, I could not deny that or clearly state

that. 5300 is not reasonably close, within my view,

based on what evidence I had Kvailable, I think it is
a little bit. short, so we are:talking 12,000. :fish or

19

20

22

somewhat more.

Q How much more would, you think it Would. be, in y'o'ur

opinion?

A I think it was closer 'to 7000 fish that winter. Again,

23 I really don 't
24 Q And you have planted the Quillayute River. system, had

25 you not?
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A. Yes,

2 Q And the steelhead runs" have been maintained'?

3 A Yes . I would say further, if . I' may, I think they have

been enhanced. 19e can make it a little more productive

by the hatchery program.

Q And is it. accurate to state that if the Indian net
fishery on that reservation didn 't let some fish get.

upriver to the sports fishery, you wouldn 't have enhanced

the sport fishery with your planting?

10 A It's certainly true.
Q Go over 'on page 9 . It indicates at the top, the

12

13

Washington Game Department predicted -- that is 1971-'72
run of steelhead on the Quillayute River would be as'

large or larger than previously recorded. runs, and this
15 prediction Weld through according. tb ghe catch data,

16 compiled by the Game Department. " Is that an accurate

17

18

19

20

21

22

23

25

statement, to your knowledge?

I have never personally predicted. any runa. df,steelhead.
I have certainly commehted on what"'we e'xpect, but

certainly it has;n'ot been a'prediction. , and I.would assume

that we had commented that, pri'on to the: '71-'72 season

that we would expect a. reasonably'good run of fish, and

I think tbe records are not guite finalized yet, so

I haven 't been able to look at. them as far as the

punchcard data is concerned, but. from our creel census
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10

12

13

on the rior, I.would say that. the '71-'72 run was

comparable: o the previous season.

You might. just tell the Court what, you mean by "creel
census. "

A creel census is where we have an individual, a
biologist. usually, or even a wildlife agent, who makes

j

direct contact with the fishermen while they are

fishing on the river, and makes a real effort to contact

them at. the end of the day 's fishing, and then we develop

data as to number of fishermen, and how many fish they

caugh't

Now, Nr. Nilleubach —there is following on page' 9, ' 10, '

11 and 12 some material regarding the Columbia River

and Frazier River fisheries. I guess:1t goes beyond„ to

15

16

17

18

19

20

21

22

about. page 17, and with the indulgence of .i&fr,. Coniff&

I would like to give you tonight, . to 1'ook at that, '

and

let some af my other brethren do-their cross examination

before the break. '

1'IR. PIERSON: Wi.th the "indulgence'. of the Court,

I would like to ask bim. about his "opinion.

THE COURT: That would conclude your cross

examination?

ET17 24

iiIR. PIERSOK: It woul'd. '

. THE COURT: Nr. Getches.

25
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CROSS EXAMINATION

BY NR. GETCHES

Q page 11 of your written, testimony, Mr. Millenbach, you

state in answer to n question, have. yop sought that
information from the Indian tribes, and that- information

refers to on-reservation catch'. of steelhead by India'ns,

"Ne have unsuccessfully attempted to acquire this

10

12

information from the Indian tribes ."
I

Now, have you attempted to acquire that.

information by inquiries made to the leader of the

Muckleshoot Tribe?

A I think if we could return to USA-14, which is the

13

14

15

16

17

18

19

20

22

Ayrest report, I could probably specifically, respond to it
I have not personally directly discussed steelhead

management with members of the tribe. .'
To your knowledge, have members of your Department7

Mr. Crouse mentioned here that he had discussions with

members of the .tribe .
Nell, what I am trying to get, at is whether this was one

of the tribes you unsuccessfully attempted to acquire
information from concerning steelhead catch?

It would be specific if it was —yes, if it's included

23 in the Ayrest report, and I 'am talking rather generally

24

25

in making that comment . Over the years it has been a

problem of who to contact and where the response would
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come from and where

Again I would" like to .reiterate; and really because

I think this is the heart of the. matter, there'. is no

really finite or:substantial report. of those catches .
I'm certain that there are. certain"fish tickets that
relate to the Indian catches generally on 'reservations,
but. no one, no agen'cy particularly maintained a detailed
record, and this is one of the reasons that it has been

a problem.

10

12

13

14

15

16

17

18

19

20

21

22

23

25

Q Do you know which tribes Blr. Ayrest or your Department

had contacted in preparation of the Puget Sound Indian

Tribes Cooperative meetings report?

A I don't recall offhand, tha't 's what I'm looking for.
I believe it's on page 9 of that. exhibit that. they state

"&Ieetings were held with the Lummi, iXooksack

and Swinomish Tribes, while meetings originally
scheduled with the i~luckleahoot and Puyallup were

cancelled at their option. "

Then he .goes on to state:
"The general reaction of the Tulalip Tribe

was negative, and no contact was ever established '

with the Nisqually Tribe, 'although numerous

aWmpts were made. "

Q Perhaps to simplify this, within the last year or two year
have you made contact. either in writing or personal contac
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with members, that is, representatives of the Muckleshoot

Indian Tribe concerning an -attemp& to acquire ..data

regarding on reservation steelhead take2

4 A No, I havenot. .
Q Or has your Department', to= your. -knowledge?

„

A To my knowledge, they haven 't, other than they mentioned

in here that we attempted to schedule a meeting.

8 Q What. about the Squaxin Island Tribe?

9 A I am sure that we made no attempt there by reason of the
10

12

fact that. they do not have a steelhead river on their
reservation, and so essentially do not have a steelhead
fishery.

]3 Q How about the Skokomish Tribe?

14 A. I don 't. see any reference to the Skokomish Tribe in this
15 report.

Q I am also asking about -- since that report have there

17 been anv contacts with any tribes 'since that report?

18 A No, no-; special effort at it.
19 Q How about the Suak-Suiattle Tribe?

?0 A No.

Q The Stillaguamish Tribe?

ZZ A No.

?3 Q The Quinault.

24 A Mo.

Q The Isakah?
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Let. me elaborate on the Quinault Tribe, we certainly have

had contact with the. .guinault Tribe, particuiarrly

with their biologists, who- were working on .the salmon

and. steelhead reso'urc@ as Mr. Crouse ra.'ntioned.

We provided. . steelhead to them, and I have

personally discussed. with Mr, . 11cMinds:, the desirability

and 'the benefits' that could result from having this

10

12

13

15

16

17

18

19

20

21

22

23

25

information to evaluate our efforts in management and

our efforts in enhancing the steelhead resource-.

But. I have had no response .
Q gave you directly requested that, information?

A . I have discussed it with him personally .
Q And has he complied with that request?

A He never complied with it, he never complied with any.

Q How about the Makah Tribe?

A I 'have personally not. had any contact, and I don 't
believe the Department has, either.

Q The Lummi?

A We have had contact with the Luauni Tribe as the report

points out

Q Have you requested any' information since that October,

197l report?

A I don 't believe there has been any recent contact.

Q When did you contact them?

A The report, as I recall, stated that they felt 'their
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efforts on steelhead was not extensive, but essentially
they weren 't good records, and they didn 't have them.

3 Q

4 A

5 Q

How about the Upper Skagit-. Tripe' ?

No, we made no recent. contact, :that I know of. .=.

The Hoh Tribe?

No

10

How about the Yakima. Nation' ?

No, we haven 't. been as closely associated on our

management with the Yakima Nation. We have worked with
as Nr. Crouse has pointed out, ' there has been contact
between the Department and. the Nation.

12 We have not been —there has not been a

14

15

16

17

18

19

20

21

22

24

25

specific effort. concerning fish data and catch runs .
14R. CONIPP: I object to the form of the

question. Perhaps I should ask counsel to make a

clarification, I assume he i's 'referring to the Yakima

catch information in the case area, rather than the
Columbia River catch information? Am 'I correct in that
statement?

(By Nr. Getches) Since the question' has. already been

answered, does it acidly to the case area'?

Ãe have not had a recent contact on that point.
You mentioxied that the Lummi Tribe didn't have adequate.

records to fulfill whatever request was made. Now, as

vet, have you asked them to begin. keeping records?



I am sure that point was discussed, and 1 can't elaborate.
I don 't know the details.
You haven 't checked back to .se'e if; they are, . now keeping

records?

No.

So would it be fawn to say that with nearly. all these

tribes, you have not sought'the information that you say

that you unsuccessfully attempted to acquire in your

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

direct testimony'?

Nell, I have not personally, but the Department definitely

has made an effort to obtain this information .
With most of these tribes?

Yes, with the tribes that I mentioned in the. Ayrest report

I went down the list of the fourteen plaintiff tribes
in this case, and. I believe that with the ezception of

one or two of them, you said there has been no attempt

made to obtain the information?

Well, this report. refers specifically to at least siz
tribes.
Well, I asked you one by one the tribes, and I think with

the ezception of a very few of them, maybe two or three,

you said you hadn 't attempted to get. that information.

Does that report contradict that testimony?

I don't know, you lost me somewhere. But I thought ''—

THE COURT: I think that you said that you
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personally had only made' contact in one or two. instances,
as I recall.

THE WITNESS That 's correct, your Honor.

THE COURT:. But that you also said that it
was your understandi'ng that. someohe. else, in you'r

organization had cohtacted others';--is that the

substance of'it?
THE WITNESS: Yes.

THE COURT: And I think you further said that

10 the extent of that would be indicated in this report

by this other person?

12

14

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: Yes.

THE COURT: There we are, down to that p'eriod.

Qo ahead.

(By Mr. Getches) Looking at that report, it only

mentioned by name, I believe, four tribes that are parties
to this case, and, it indicates that contact was had with

and information gathered from two of those four. Now,

those I am referring to are the Lupi and the Niscrually,

is that correct?

Well, it starts out, "Meetings were held with the Lummi,

Nooksack and Swinomish Tribes, while meetings originally
scheduled with the Muckleshoot and Puyallup were cancelled

at their option . The general reaction of the Tulalip

Tribe was negative, and no contact was ever established
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10

12

14

15

16

17

18

19

with the Nisqually Tribe, although numerous attempts were

made

So we actually had six of them.

It appears that with three tribes that. are parties to
this case, you have .attempted to make .contact, and two

of them for some reason Re meeting was cancelled, is
that correct?
Yes.

all right. Now, to your knowledge, have contacts been

made or information sought by you or anyone in your

Department from any of the other tribes that are party
to this case?

the time of this report or since that. time?

Well

Yes, the Nielson report specifically relates to the
Quileute Tribe, and I have personally referenced the
guinault Tribe, and from memory I don 't know if there
are others or not .
All right. Well, you did mention the guileute . Now,

20 what was the source of that information, was it the

21

22

23

24

tribe? That 's what I 'm asking here, what contact was

made with tribal representatives?
l think it was an Indian fish buyer, whether he

represented the tribe, I don 't. know.

218-1 25
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g. I will just quote here from the first page of
USA-' l4, the Meilson Report, "With tne exception
of two Indian fi.sh buyers, Mr. P.V. James of
Marietta, washington, a Mr. Barr'y Dillon, Senior,
of Tacoma, no informs. tion .was obtained from .Indians.

Is that correct?
l assume so. I don't recall, the detail of that'

10

g. Several references have been made to a report. ,
which has been labeled. G='13, a report by Mr

12

13

14

15

16

18

19

20

21

22

23

24

25

Lloyd Royal on:the. --anadromou's' fishefies progr'am

of the Department. ;of Game, . 'MoW, foi purposes of
identifying Mr. Royal, is it accurate to say he

is a rather imminent person within the field of
anadromous fish biology?

R Yes.

g. And he nas held. posts with the Department of Game

Fisheries of this State?
A. Yes .
Q. And for some 21 years he was the dir'actor

for the International Pacific Fisheries Commission?

Yes.

g. Mould it be fair to say that you have respect. for
nis views and opinions?

Yes
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g. For how long was. he retained most recently by

the Department of Game?

A Appxozimately a two ear eriodY p

0. What was his title in -that position?
Research coordinator, if .I remember correctly.

0. And as a research coordinator, among his duties
he prepaxed this rather lengthy report -that is
labeled G-13?

10

Yes .
0. This report is based, is it not, on a -rather inti-

,mate knowledge of the department of''Game and, its
12 practices, policies and opexations?
13

14

Yes.
0. And you are aware this report makes several criti-

15 cisms and recommendations concerning those matters?
16

17

18

19

20

21

23

24

25

A Yes.

0. Now, one matter that is taken up in the report at,
page 29 concerns catch statistics of wild, and

hatchery stocks, and, guoting from page 29, Nr,
Royal says, "An adeguate method for measuring wild
and. hatchery production of adult steelhead in key
river systems must be inaugurated on a continuous
basis if future management of the total resource is
to be maintained cn a sound. biological basis. "

It goes on to ezplain something about scale
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sampling, and then on page 30 concludes, "The

collection of- the aboVe. data 'w'ill provide:a better
means of measuring the effects, of planting policies
and survival rates involved. in a.'fish guality
study which is now carried out. in a' somewhat hap-

hazard manner. "

Has any action, been. taken to that recommendation

by the Department?

yes.
10 What is that action?

12

13

14

15

17

18

19

20

21

22

23

Our field people have engaged in widespread collec-
tion of scale samples, and these are in storage now,

some have been looked at to attempt to determine

the life history characteristics as depicted by

the scales.
We are in communication with and contact with

the University of Washington for this work . We

started out. utilizing an indivual employed by the

Department of Fisheries to read these scales and

unfortunately„ that was a rather short term employ-

ment, so that the continuing benefit from those
efforts are now basically at the University of
Washington School of Fisheries for information from

the scale collections, and we are looking for an

individual that could be employed to carry on this



pl01

work.

In addition to that. , we are -supporting a graduat

study through the cooperative fishery unit at the

University of Washington which the Department of
Game financially supports 'in the res'earch project.
involving protein .blood analysis as .stock identifi-
cation methods. This, is,producing, now and- will be

10

12

pursued for the next. year or two, and if it. becomes

shows it. is a practical means of ident. ifying
stock of fish and different races of fish, I am

certain that. we will incorporate that into our

normal management program.

13 0. All right. Mr. Royal makes many, many recommendation

in this report, and in the interests of time

15

16

don't care, and. I'm sure you don' t care, to go throu h

all of them', but. I would like to ask you about just
a few of them.

19

20

I should say at this point that. through some

inadvertance, the recommendations to the report
were left off of Exhibit G-13, and we have duplicate

21

22

23

those recommendations. I spoke with Mr. Coniff
earlier today about. it, and he has indicated there
won'0 be any problems inserting them as a part
of G-13.

MR. CONIFER: They were not left off by
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inadvertance, Mr. Getches, thiS, came in as a

separate document:. However, I have ho objection

to it, and I would suggest to the Court that. it
be marked as a part of G-13, perhaps G-13K

THE COURT: Sometni~g like, tha't:;

6 g. (Hy Mr. Getches) What I would like to do is just.

rundown a few of the recommendations contained in

this addendum to G-13 and ask you first of all

10

whether action has been taken, yes or no, and if
+he answer is yes, then I will ask you what

action has been, taken.

12

13

These pages are not numbered, but. the fourth

page, Mr. Royal says, "Major improvements should be

16

17

made in record. keeping by the Division„ which is
now inadequate for practical use, and the respon-

sibility for keeping the required records -'should

be clearly delineated. In association with improved

18

19

20

21

22

record keeping is a need for a complete reorganiza-

tion of the filing system. Currently a general

belief exists that the best way to lose something

is to send it to the Division office. "

Has action been taken on that?
23 A. I think quite obvio'usly yes.
24 THE COURT: That is not. unique 'in

25 governmental agencies.
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As a word of explanation, our system-of record

keeping of hatchery --. fish hatchery production

and. fish. plants evolved from an interest in the

knowledge of the number of fish planted in ach

10

12

13

15

16

17

18

20

21

county, also there is a need to separate out lakes

You have a lot of clear lakes in the State, for

example, and you need to have some further way

of separating them.

The records have always been by county, and

of course, our river systems don't respect, county

boundaries, and this was one of the most vexing

problems that Dr. Dloyd Royal 'ran into in attempting

to review the steelhead planting record because

sometimes a planting of smolts in a single stream

would encompass two or even three different. counties

Unless he were aware of that, he would not be able

to find a complete record. . We have bhanged this
reporting procedure on our steelhead and now record

them by river systems so that we can go immediately

to the records and have a complete record of the

plants for any given, time.

23

25

Q. All right. Another recommendation appearing on page

5 is that, "The Department 'should consider the

desirability of establishing permanent. facilities
on a control stream suitable as a base for
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survival studies related to' hatchery practices,
inter-specific competition between stream rearing

salmonides, and the effect of fish cultural operatio

on the maintenance of natural reproduction. "

5 Has action been taken on that recommendation?

k We''have made some preliminary efforts at getting

10

at. this recommendation. Basically it involves the

two departments, fisher'ies and game. Dr. Lloyd

Royal talks of the' steelhead, salmon :competition"::.-.

in given river systems, and' we must. consider this

in that. light. . And to date we have not picked a

12 specific study area. Ne do have available, however,

13

14

15

16

17

0.

in our budgetary system a project. set. up and we

hope to be active in that project in the very

near future.
All right. The same page makes a recommendation-

that, "In view of the negative results accruing from

the recently increased planting program of anadromou.

19 trout, , further expansion .of this program should. be

20 discontinued until facts obtained from prototype

21

22

23

24

experiments carried out by the research unit justifi
such expansion. "

Has there been a curtailing of the planting

program or its expansion?

25 B. There has been, I would. say, a rather slight
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adjustment in tbe .emphasis;in our steelhead program

curtailing, the total numbers to 'a. very shallow

degree in the interests of improved size and

quality. We have definitely made some changeS'

in the total annual= allotments on some studied

streams c'utting back. the planting schedule in half,

10

12

13

and we plan to measure the results on this change

in planting.
You mentioned facilities, I should mention

that we are in the process of constructing one new

rearing pond at this time, it has been planned

for many years, and involved a 'major river system, .

the Skykomish River system. We will go ahead and

15

16

17

ET18t2 18

19

are proceeding with this new facility. It will

not materially increase ou'r total annual plant of
smolt, but it. will be shaped, some of it perhaps,

so that. we get. to the need of guality and best
production possible.

(Continued on next page. )

20

21

22

23

25

445



T19tlb123

10

12

13

So you are beginning to do it. on an experimentaal basis?

He recommends on page six:
"There is a serious need. for. establishing

close and continuing administrative liaison with

all other agencies involved in raising stream

rearing salmonids, particularly the washington

Department of Fisheries, to eliminate those

practices which tend to create either undesirable

interspecific competition or which .tend to

reduce or eliminate natural reproduction. " Has

that recommendation been carried out?

Yes, we have had'discussions with the staff of the '

Department, of Fisheries . We do have some areas of

14

15

agreement that this needs. to be 4one, ~d we plan to in

the near future, sit down and develop a positive, action

16

17

18

program.

But it hasn 't been implemented yet?

Bo, discussed.

20

Page 9,
"The number of steelhe'ad smelts planted should be

increased ip those streams which have not revealed

22 a 'density barrier ' to the numbex. , of adu'its

23

24

25

produced. The number 'of fish- planted' should be

reduced, in those streams indicating a 'density

barrier. '. .."
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You indicated before that density barriers haven 't
been ascertained, so I take it this is a prerequisite?

A We have implemented, along the lines Dr . Royal has

10

12

13

14

15

recommended, we have reduced the plants in such areas

and increased the plants in other rivers, to evaluate

this point of density harrier.
Finally, "special effort should be expended in obtaining

steelhead escapement figures, by sex, on a daily basis,
reported weekly, at selected locations. " Is that now

being done?

Could you refer me to that?

This is on page 9.
Number 7?

Yes.

I still don 't find it. . '' I am sorry. '

16 It is the ninth page', third from the lastpage:
17

18

19

"Special effort should be ex'pended in obtaining

steelhead escapement figures';, "

THE COURT: It is the. fourth from .the last
20 page, at the bottom of the. page, .
21

22

THE WITNESS: Thank you, your1 Honor:.

THE COURF. First sentence. . ;
23

24

Yes, ' I read it. The Ming that caught my response was

"by sex. " I don 't quite get the import of that
25 reference, but we have not particularly implemented this
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Q All right now, did Dr. Royal do other reports for the

Department, is thai. correct?

A He made a comment, I think relative to the Indian fishing

problem, as I recall.
That was on approximately Nay of

A I don't recall the date.
That was the report, that was made a part of this case

10

12

13

on a motion for temporary rest'raining order, is it noi?

MR. COMIFF: Thai. is correct, Nr. Getches, '

and it is a part of the records and, files in this action .
All right, are you aware that Dr. Royal expressed the

opinion in' the report that the . Indian reservation fisherie
will usually harvest fish thai. are wholly deductible .from

the potential hook and line catch, rather than from

15

16

17

18

19

20

21

22

23

escapement?

Yes, I am iamiliar with the fact thai he has made such

a statement. .
Do you agree with that statement?

I think generally that is correct.
NR. GETCHES: Thank you.

THE COURT: I believe .&at concludes for today.

Very well, we will be .a. . ' recess- at this. time, ":and reconven

as usual at; 9:00 a.m. -sharp. '

24 (Court was adjourned at 3:15 o 'clock. )

25
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(In Chambers. )

THE COURT: For the record, Mr. William

Stiles, who has represented the Upper Skagit River

Tribe throughout the development of the pretrial

10

12

13

period. and at the trial to .this time, has had

some problem in that he is not able to be contin-

uously in attendance at the tx'ial for various

reasons. He was engaged in the case not as a

trial counsel, on the understanding with the tribe
that. they would provide some additional lawyer

for that purpose. However, they have either changed

their minds or for, one reason or another have not

done that.
„

and Mr. Stiles has appeared and is

15

16

17

18

19

20

21

22

25

representing the tribe during the trial. In order

to do. that. , he wi„ll have to have assistance, and

he has reported this to the tribe representative,
Mr. Lawrence" Boome, and Mr. Boome has authorized

Mr. —.Stiles to engage Alvin Ziontz to be co-cou'nsel

with Mr. Stiles for the Upper Skagit Tribe, aud

wilk at. any time when Mr. Stiles is not present act
in that. capacity, keeping in mind and attending to
whatever intere'sts the Skagit Tx'ibe might have,

paxticulax'ly those that might, be different than or

in additi'on to the intexests of all the other tribes
in common. Have I stated it correctly, gehtlemen?



MR. ZIONTZ':." One further addition, and

that is there may be some days when I will be

absent and my place will be taken by my partner,
Mr. Morisset, who will assume those duties when I
am not here.

10

ing

standing.

THE COURT: That is part of the understand-

(Mr. Stiles nods approval. )

THE COURT: Let the record show this under-

12

13

15

16

17

18

19

20

21

22

23
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