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THE HONORABLE GEORGE H. BOLDT - -

UNIPED STATES DISTRICT COURT .. . .
WESTERW -DISTRICT OF WASHINGTON L
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August ‘28, 1973
9:00 o'clock a.m.

prpearances.as herétoforé
noted in volume I.)

(All parties preséni.):

THE COURTQ-Good mbfning} e§erydﬁe.7Are
you ready .to proceed with your Cross- examlnatlon
of the witness? o 7 _

MR PIERSON Yes, Your Honor, we are.

THE COURT: Please do.

CARL CROUSE, ~~ = - " resumed the Stand and

testlfled further as follows?i

CROSS~EXAMINATION (Continued)

BY-MR. PIERSON:

9 . Mr. Crouse, I wonder lf, accordlng to your unéer—sr
standlng, you -can explaln to the. Court brlefly whatf 7
the varying jurlsdlctlons in the rlvers of this

- State are as between the Degartmentrof Game-and'the*”

'Department of Fisheries as to specifically what dateg
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the Department of Game is primary law,enforcement

agency, what dates the Depaftment oﬁ,FiSheries is -

the primary law enforcement agency.

The Department of Game's jpriédictionAéé;tqing'to
what ié,classified-as game. £fish, which ihcludes
trout, steelhead;‘ We have an aéreemenﬁrthat is not
a part of law between the two departments. The
Department of Game has primary,jurisdidtiog-duxing'_'
the time- of thé,yeargﬁhat steelhead are yrimariiy’
the anadromous fish in the river. | |
During the time that the salmon are, thé
VDepartmgnt of Fishgries has the lead jurisdictioh;

This does not take away any of the laws or rights

" of. either department to enforce their laws. Now,

the Department of Game normally assumes lead or
primary jﬁtisdiction'froﬁ the,firStﬁof December

until the end of March as this corresponds with the

. primary steelhead runs.

- Now, that is as to winter steelhead run,'is that

correct?

YESV-

' How about the'summer steelhead run, do you have a

_ Primary jurisdiction over those?

No., As I,pointéd out;,we'do,not'give;ué'any of

our jurisdiction over the species.we are responsible |

gy N = P —
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for, which agaln, I presume you are referrlng to

steelhead and I'll confine my renarks to that unless

- you wish them expanded, we do.not glve.up any

jurisdiction over any steelhead at any time. The.

- Fisheéries, of course, does not give up any juris-

diction to the Game Departﬁent'at any time. But

the primary emphasis duringﬂthis_period is on

when there is a run of steelhead, they arerthe:
principal £ish in the,xiveir 'Duxing therother
periods of the fear, the ﬁrincipal fish tends to be
salmon, and they take the lead in- this type of
enforcement during that perlod..- '

And it is accurate to say'thefDepapﬁment Cf.Gaﬁei
enforcement'officers and Debartment ef"Fisheries

enforcement officers attempt to enforce both game

- and fisheries laws throughout the year, is that

correct?

Yes, we tend to- cooperate with them and they cooper—

ate with us, and we do wzth other law enforcement

_agencies.

- Now, lobking at the Game Code, Which is'USA 39

iﬁ,is a little green book, turnlng to page 27, ae
I ﬁnderstand it, the Game: Code that‘you have in
front of you: lS the Game Department s compllatlon”

of relevant State statutes with respect to lts,~




4

10
11
12
13

.14
15 .
16
17

18

19

20
21
22

23

24

25

jurisdiction?

Yes, that's right.

All right.floﬂ page 27 you heve tﬂe provision,
77.16.060, nd es I understend it that provision,
brlefly summarlzed, is a prohlbltlon agalnst taklng
steelhead by net, among other thlngs, is that

correct?

Yes, it's not'only steelhead,=ithAgame_fish and

-stealhead ig a game £ish.

Under the second sentence there says, "It shall

be unlawful to lay, set, or use a net capable-of

- taking game fish in any waters of thls ‘State. except

as . permltte& by regulatlon of the Department of

'Elsherles.

My first questioﬁ to you, Mr. Crouse, is: Ifi
the Department of Flsherles dec;ded to authorlze

a net flshlng season and allowed commerclal usage

of the take at any txme of the year except‘the

tlme When the Game Department has lead Jurlsdlctlon,

would that regulatlon or season be lawful 1n your

i F e
R R

v1ew°

Lhe Department of - Fisherles Would not have ‘the -~
author:ty to establlsh a. season for the taxlng of

steelhead. They would heye*the authority to

establish a season “for ‘the taking of s&lmon.




_ps

W b

h

10

11
12
13
14

15

16
17

18
19

- 20
21

22 .

23

24

25

' operator arrested’ ;jﬁgiZ;;{L' R VT;ﬁ.f5ﬁ

Again, I'm speaking for Fisheries, but this is my

opinion on their laws.

- If they establiehed'a season'for the taking of

salmon durlng the perlod I have outllned and . steel——
head were 1nc1dentally taken in that flshery, ac-
cordlng to your understanalng of the. law, could
they be commerCLally marketed from out51de Indlan
reservations? 7 B

No. - . .

Is there any provision-of Stafe statute oxr Game
Department regulatien_which su?portsjthat:vieﬁ?

The fact that eteelhead are a game fish and eennot
bertakee in a'net.e | |

If the Game Department or the Department of
Fisheries is-aware of -net in e fishery priﬁerily_
designed to take saimon outside feeervatipn'bOunw_‘
daries and they'are.aware'theﬁ-net is caéabie ;f
taking S£eelhead and-inrfecffaoes}take steelhéadf
incidentally, ﬁoul& that7he£;bea50ﬁfiééated and iﬁs
Probably ‘not unless they were taklng prlmarlly
steelhead. T thlnk, Mr., Plerson, you . have to look’
at the fact that I know of no place as & season

set even in the Columbla Rlver pr;marlly for steel~r

head. There you have a cla551c example of runs

o= P Y -'A a2 - K :,-",_. I
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'head in any of these fisheries become the predominant

" tional role vests in the Game Department on'Décemﬂ_

 ber first?

every year there is a- very large salmon chum run

comiﬁg in'inﬁéfﬁingling; and in'this.intermingling'
Steelhea&‘afe'taken, precautions a:e téken,in.magy
of the seasons to allow}an escapement off§te§lhead
on size and things.like'thét.:Theyrare éommercially'
sold down'there}.When;thef are taken commerciallyi'
in such fisheries as the_Fisheriéleepa:tment sets
within Puget_Soﬁﬁd, the steelhead are releasé&;by'

the fishermen. If it reaches afstage'where‘steelf'

fish, Fisheries has closed 'the seasons.
Looking at the Nisqually River for a moment, is it
accurate to sayv that the primary and lead jurisdic-

That's correct.

And isn’ t it true that durlng 1ate November of

in that rlvex? Vi S

As my understandlng there-ls a-dég run: 1# the river

or a chum run that comes 1n November and'December;
| THE COURT. Do you use “dbg“ gﬁaﬁ"chum"

L4

to mean the same thlng° _
_THE WITNESS: Yes. I will refer to'it as

chun. I'm N -ok o o "0

TEE COURT Tnat =1 per;ectly all rlght.

' 223
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I just wanted to be sure I understood you.

(By Mr. Pierson) Do you understand the peak of that

chum run occurs. after December first in the
Nisqgually River?.

I would sﬁspect Fisheries would have better inforw

mation. It would be my calculated 091n10n that it
probably does.: It is a late run of fish. '
Are vou aware that the prlnc1pal, if not. the only

‘fishery on the lequally-Rlver chum run is an.

Indian net fishery?

I believe this is correct. -

"And are you aware that the Depa#tment of Fisheries

has closed its season for Indians outside reserva-

tion boundaries on that chum run on November 20

of every year° ] S -;f;j;f

I'm not aware of. the exact: date, but it is closed. =

before December. - - :;VV

'Are you-aware of any facts'i@digating that the

catch by nets in laﬁe Novémberroﬁ?the Nisqually
River is primarily chum endéoﬂly eeoonééiily‘ |

steelhead? . %xeg-a,"f;‘

I would presume that as you get 1nto November, youj
‘would have prlmarlly chum salmon. As you get 1nto

December, 'your steelhead run would start to bulld .

up.

227
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I'have.&iécussed this with members of the
Nisqually Tribal Council,énd diséuSSed poSsibilitiés':
with members of the'Hisqﬁallyffriba1:Council of --
frbm our standpoint, and I'm ﬁdﬁ'speakiné for

Fisheries in any way, the poséibility bf a éill'ﬁet 1

season if the net size:is_la:ge enough to allow

escapemgnt of steelheadlthrﬁugh it going_inﬁo thé
first several weeks, first couple 6f_W¢eks-df: '
Dgcembef, -Prediéatedfon fheaﬁaﬁt:that'if_this is
a-viable.season,.if thé Fisheries-can,set thigk_

if the run cqn-sfénd this take and if it allows
escapement tﬁrdugh the mnet of-Steelﬁead;twe_would'
consider that from cﬁr‘SﬁahHédint{?=;f{

,(continﬁéd oﬁfﬁeXt,pagé5)f3
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Would that: be an off :eéervation fishery you are
speaking o0f?
I am only speaking of a sedson that the

Fisheries Department deci&eSrwhether4thére is

-sufficient fish to allow -- there is a sizable

take, I am aware, of chum_sa}mon on thé Nisqually
Reservation at thisrtime.‘Whether it éan stégd _
the larger fisheries or not, I am,n6# sure. N
The queStion'is, this dikéﬁéSidn that you had'with'
members of'ﬁheiﬂisquallfnTribalxcbuﬁdif.f o
-Yes..g - S :

Would that:be,off reSgrvatioﬁ,fishihg?

Yes, because we doh't ha#é‘gpy:juris&i§fion and
don't attempt to tell théﬁ hha€ t@;do:§£;;hé-'

reservation. 7 #,mff

What tribal members did you speak ‘withz " .

I spoke with theéﬁhairminlofﬂfﬁe:Tiibéi"Councii,

which was --

Hal:Tkebe.

ihl'IkebeAthat has been killearin a-caf accident,
VHis mother Mildre& was there. I believe Fred Kover
was -there. - | |
Fred who? _

Kbver; I belieﬁé_that was hisrname.‘I aﬁ:séeaking

from memory now.

228
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"A set glll net?.

THE COURT: How would that be spelled?

THE WITNESS: I think it is c;o~#he—r

Your Honor, and I belleve hls Wlfe was Secret&ry

to the Trlbal Counc1l and she Was there at that
meeting. | |

Accordlng to your understandlng of- the regulatlng:

',mesh sxze, Would the mesh size which: you had in

mind for passmng steelhead also pass chum° .
In discussing this and dlscu551ng seven and a:’

quarter or seven and a ha;grinqp mesh siZe, one

-gentleman stated ﬁhet Withfthis}tfpe oﬁefegulatien

he could fish drifﬁé on-thefloWer'ﬁisqnaiiy'with

set nets and take the males at that locatlon because

they would not go through the net He felt +that
some of the females;Wou;dhweth,gteelheed,because

of the size involved. He also indicated that he

- would be able to pick these up on the:reserfation..'

. When' you say he would flsh the drlft w1th a set net,

vou don't mean’ he is &rzft net fishlng’ 7,,

He would use a glll net an&-set 1t=1n the?river,

set'net, if you understand what L mean by set net.

This is right.

Would it be accurate to say} Mr. Crouse, thatﬂat~

1east as to the chum run on the lequally Rlver

1333
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Jis pOSSlble to regulate an off reservatlon Indlan
" We have dlscussed Wlth them on;y from our stand~,
‘off reservatlon fisherles that establlsh by
‘this case. for them to take the salmon wlthout taklng
-steelhead,; We did not and we cannot and we will

'not'commitiflsherleSth:any<type_gﬁigeasqnwbecause'

‘in this field, andﬁpﬁiSQWaSFnofipart d@‘the conver-

,recognlze that at least as to chum and steelhead

that the State can regulate“an off reservation

-cusseé,the possibility, we discussed this, in all

due respect; experlmentally with members of the

and the steelhead run in November and December you

have recognlzed as the’ Department of Game that 1t
net fishery to conserve the steelhead resource"“
p01nt of steelheaa trout, the pOSSlblllty of Turther

fisheries for dOg salmon, aﬁdﬂp0551b1e ways in

they have the.conee;VEtidn;'the'hdvéﬂthe“expertise'

sation.

What I am really talking about, Mr. Crduse,'is your |

conversation.with therT:ibel'Cduncil andAyour.ﬁnderf
standing. I am just saying, doesn‘t ydur discussibn

show that you as the Dlrector of the Game Department
runs on the Nisgually Rlver,ln,November and Decemher

Indian net fishery to conserve the steelhead resourcg

The proof of this would be in the season. We dis— 

L
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Tribal Council, and we discussed it only as an idea.

Now, whether the Pribal Council members would even'

,be intereeted,ih that;*deo‘ndt'knowJ:Ehey did not

request us . to make - lt.;—'-;ﬁ: ,-'”y : ;Lt-,‘;-~‘=

it

I am gozng to asktthe questlon Just “‘one more tlme,
Mr. Crouse. I am going to'get your un&erstandlng
and I am trying to flnd Gut 1f your dlscu551ons with
the- trlbe don' t show that as the DLrector of the -
Game Department you recognlze that at*ieast as to.-

the chum and steelhead runs ln the lequally River

in November and December*mt lS pOSSrble an& fea51ble

to - regulate an off reservatlon Indian nét fishery “
to conserve the steelqead run. |

What my discassiea'did, and the purébserof my
disCuesion wag == | 7 7
THE COURT' Mr. Creuse, excuse. me, I think

it w111 help if you will answer that Questlon cate-

gorically ves or no if in your judgment that is

possible, and then add any=exp1anatory'nbte that

you wish. I often tell witnesses about this because

‘they don't kﬁow that they can do that. It is

permissible for.any-witneés}'provided he answers
the particulaf*question, to.add7any qualification
or addition that he thlnks approprlate to fully and

falrly answer - the questlon.

232
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THE WITNESS: Yes, would you read the.
queétionrback? S - Zrl L ?quj

{The last question was read- by..
- the Reporter PR e et

The answer would be yes.,', - jv,r‘_
Would you llke to explaln your ‘ansWer further?

THE COURT You dcn t have to . ash for

; permxssmon to add- to it or not as you please.

-'Thank vyou, Judge. In the flrst place --, Jfa

THE COURT. Off-the-record -

e

(Off the record dlscu551on.)_

4Continuihg) The. steelnead run in the lequallyr"'

River normally is not as strongrthe fxrst'of
Déqembér as it is in the middle of December and
later on. The Nisqua;IY'River ié unigque éé“my'kn0w-
ledge from the standpoint of’ha?iné é éubsﬁahéial
run of dog salmOn and ﬁhié was the purpose ofréur‘

1nvest1gat1ng whether lt was p0551b1e to not take

'steelhead and still allow a flshery, a net flsherles

for‘dog salmon on which is an unusual river in the

State because of this late run, for. the'Nisqﬁally}

Tribe. Again, I quallfy all of my remarks, as I

was -not talking conservatlon, wnlch is a Flsherles

prerogative.

With respect to your meeting on October 2, 1972,

were you aware ‘of the facts about the chum and

‘zfﬁi I
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. Can you explaln, glease; Mr..Crouse, Why at that

August 20 meetlng-the;e was no mentlon of thls,

- be set by the Game Department or Game Comm1351on.:

 Did you adv1se the Game Comm1531on of the POSSlblllty

. Whether they have or,not I do not know.

steelhead funs;op theiNiequei;y;feﬁd;timing oﬁithem?
I don't.reeell'thet my{ihouéhtefhavefcarfied'Eﬁag -
far at that time.. | 77 |
How about ‘August 20. of thls year°

Augnst 20 of thlS year I was aware of ik,

S

,

possmble off resenvat;on Indlan net flshery on the ?
Vlsqually°
Yes, because 1t 1s not = net flshery for steelhead

and wouldfnot he conszdered-as such ‘and would not

of such a net flshery°

Mo, I could see no reason te-advise them. Frankly,
I do not ‘know even if Flsherles feels the run is
strong enough to carry such a- Season.

Have you inguired? 7

I have not to date._I have dlscussed it Wlth the
Tribal. Council and we had at that time talked about

the pOSSlbllltY of go;ng over it Wlth Flsherles.

Mr. Crouse, do .you recall Wnether at any time in the

past youror,any ﬁember'of yQur staff has esked anfef

of the piaintiff tribes in this case what they

234




plLb

CET2¢l

10
11
12

13

14

15

16
17
18

19

20

21

- 22

23
2%

25

think would be a viable and reasonable off resexr-

~vation net fishery during}the-périod that Youf

department has prlmary jurlsdlctlon of the rivers?
No, I daid not. If I could explaln that farther,

the 1nstance on the lequally Rlver 13 nased onrl

the information I. haVe recelved from my knowledge

that thls is a unigue late run of dog salmon,
and this is why we were talkiang, and’it came up
in discussions with”the Tribal Council. I do not
know even if théf were interested in it. .

1COﬁtinuedaon nekf,page.)
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sLooklng, Mz, Crouse, at. your testlmony on page 14 and‘

beginning &t line 24 _#'@ |

Just a second, which exhibiﬁ is thaté-
G-14. - )

Which line?

Page_l4;

Yes.

Begihningat line 24, ,you-are'asked'-"How is the Game

:Department hatchery'program flnanced°“ Ana I belieVe in
" responsa “to that you mentloned as far as federal fundlngi

o ?or funﬁlnguthatrgoes;through the'rederal treasury, the

_Dingell-ﬁohnson and Pittman Robertson funds. To your

1knoﬁiédgéf'are‘%503e all of the federal funding acts

from which the Department of. Game receives money?

,No, we do not e Was your questlon predicated on the

Flsherles money or all monles’

ZMy questlonkwas whether the Game Department recelves

from the federal treasury any money for any part of 1ts

budget that would be besides that comlng under the

bingell—JohnSon ard what you call the Pittman-Robison

Act?

‘Oh, ves.

What other acts?
I don’'t know if I can really recall all of them. We

receive of course mitigation funds. "I think thesé-ha#ei

238
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been discussed There is an Anadramous Fish Act that

provides 50 percent fundlng to the state that we

' receive some mOney under..

We receive money for enforcenent novw under

the Marine Mammals Act, or under agreement with the

Federal Government on that to carry out~their‘r

en:orcement respon51blllt1es 'in this area

Let's talk 1f you Wlll about the Anadromous Fish- Act o
_Isn't 1t true that fundlng under that act has been
utlllzed forzconstructlon and malntenance of your

”"'steelhead hatdherles’ 7

For chstructlon “and operatlon in the amount of 50

percent *I belleve there is a restrlctlon on those
'funds that they are not to be used in the malntenance.

- I anm not sure of that There is a restriction

from dlfferent ways on all federal funds .’

.,Okay, referrlng to What you - term on page 16 as the

Plttman—Roblson Act, would that be the Plttmana B

Robertson Act that has te do with -the tax on gane,

hunting eguipment? .

Yes, the Pittman-Robertson act relates entirely_te

wildlife, and there is a restriction that none can be
used for fiSheries.
So none of the funds from that Act are used for your

steelhead or. anadromous flSh programsﬂ’

237




o210

® -

O wn

-~

10

rlf
12 -
13
,14
_15
16

17
18
19

20
21
$ 22

. 23

24
25

No, they are not.
Loocking Qverlat page 17 and'is;'Mr. Crouse,-beqinhiné
at the bottom of your teéﬁimony;*the questidp is,
“Otherrthan,commercial taking of stéelhead
on Indian reservations;gis there any other
commercial taking of steelhead of which yoﬁ'are:

awarea?"”

You “indicaté. there is no commercial taking of steelhead
in theiStaté;of;Waéhington}7and I take it by that you .

- ‘mean-outside Indian’ireservations?

b

. “(Contipukd on the next page.)
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‘Then you lndlcated the State of Oregon, that there are

fSteelhead taken dxt the State of Oregon, . commerc1al,

'fthe Alaskan waters.f"

7of rivers 1t has flow1ng 1nto the ocean has as high
“a Steelhead run lnjntal numbers as any other geOgraphlcal

. area qf comparable,51ze where Steelhead are found.

'propably steelhead were about to go . the way of the

catch 1n Brltlsh Columbla, and to a lesser degree,_ln

: _ And I belleVe at. page 20 of your testlmony,
at llnes 7 through 15, especially llnes 12 through 15,

you state the State of Washlngton, because of the number

Now, isn't it accurete-to'say, Mr. Crouse
that at least,three'jurisdictionS'haﬁing a smaller
source of Steelhead to which you have alluded in your
testlmony allcw commerc1al take of that specxes"”r
Yes, Also thesejurlsdlctlons, the steelhead are taken .
1ne1dental to seasons that are set for salmon.' I know
of no Speclflc steelhead that are taken in the area
that I am aware of.- The State of WashlngtOn does have
the,highesﬁ steelhead populatioﬁ. - | 7
| In fact, I am-extremelj pleased thaﬁ we have

this. In the late twenties'and early thirties;"i think

Buffalo for the same ba51c reasons, dommerc1allzat10n

and destructlon of the habltat, and T think thHe" flrst :

Corner was turned on this when the leglslature in thelr
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'ﬁisﬁam put them on a game fish list, and prohibited the
ucbmmeféialiéétibﬁ‘Bf them.' This is one reason that the
,fsfaﬁé of-waéﬁiﬁétéﬁ'notronlj‘has the highest number. -

- of steéihééd}kﬁﬁfiprdbably has the most information,

éndgit'hés,done;mdré for steelhead than any other

state, because this:is the basis of the population.

In the other three jurisdictions with commercialization
ofsteelhead, -are thé‘Steéthad.taken during the peak

_7of'the Winter runs?

MR.:COﬁiFF:- 1 object to théfférm of ‘the
question. :The witness hésntéstified that the other
jurisdictions, to thé best of his knowledge, do‘ndﬁ
allow cOmmer&ialization ofléfeelhead, rather the Seasons
are set for salmon and"-only incidéntal’at-théﬁ time are
steelhead'takén., | | |

THE COURT: He'has made that clear, but you -

- might reframe the question.

(By Mr., Pierson) Of the incidental take in these other
jurisdictions of steelhead, are they'Commercially

marketed? .

Yes,'they are commergially marketed.

And of those commercially marketed steelhead, are any

of them taken during'the winter run of stealhead
to'your knowledge? .

The only way that I would be sure of,”and the only place

’ ‘;-_'1248:
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'Stéé;héad,aré taken. commercially in Oregon is in the
 Columbia3RiVer;rang;thgt would be some limited take

- when tﬁa'épriﬁg‘Chinook season first opens on the

Columbia River. -~ -
Lock at U.S.A. 36:

THE COURT: Do you‘Want;me to hand this one

(s

‘to the witness? .. [

"MR. PIERSON: "Mrs, Waterman has it, your

- Honor ...

MR. CONIFF: 1I'll cbject to any use of
USA-36, which consists of the written testimony of Mr.
Heckman, inasmuch as the FiSheries_gpd_Géme objections,

which are just being noted now are not -- have not

' been ruled upon by the Court. -

~ THE COURT 5~ Wéll, call attention to the
particular bortioﬁs you expecﬁ-to havé himrlook-at}i
then I will rule. | ‘ 7 | |

Ms; PIERSON: _it'é page 11, your Eonor,,and
your Honor, I will have it juéf identified, and I want
Mr. Crouse tc'bé able tojlpﬁkrat some figures which Mr.
Heckman‘has attempted to éather,aé Eo the steelhead
taken in the Columbia River. | |
| THE COURT: He may do that, then put a

question to him. 7 |

MR. CONIFF: I @0 have an objection noted to -

:,,;343;
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that entire line of testimony for several'pages,'youf
Honor. | ,

_ THEVCOﬁRT: Well, I just wanted to find out
what the,question is. T don't know what it isryet,_bot
before he answers, you will7have an,opportunity to
presment your views, I want ﬁr. Piefson to stéte'tho .

question, have him do what ‘he has been asked,tO'do,'i'

flook at those figures-:, and then after he has looked at

them, put a questlon.

(By Mr. Plerson) Mr Crouse, I am. referrlng to page

E ll and lz.where there are llStS and figures purportlng
: to lnalcate through the years ?68; '69;_'70 and '71

' for summer steelhead,-'67*'68 -'6é4'69,"70-371

'71 '72 ilgures for'the take of w1nter steelhead these

are. a1v1ded lnto the commerc1al take and the sport take

THE- COJPT—l At the. moment you are just to .

"look at them and not reSpond to “them.

' MR. PIERSON: My guestlon would be directed

to whether_ﬁheée figures are elther dlrectly o¥

precisely conformiﬁg to youf'understandieg“of'the take'
of: steelhead as between sports and conmer01al on summer‘
and Wlnter steelhead 1n the Columbla River.
MR. CONIFF: I would object to the quéstion.
THE COURT- I think he can answer that. He

has looked at them.

242




b5

10

11

12
13
14
15

16

17

18 .

19
20

2
.22
23
24

25

River gystem as it flows between Washington and_o;egén;'

if it conforms to what his understanding is.—rHe can say

ifég'drSno.’

“and Wash1ngton7

‘one on’ page: ll, is the summer steelhead run.

',I sée, ﬁhe two ‘lists, one summer and one w1nter steelhead

" of my knowledge.
- Can you give me_sOmefideé how you think they érerin_

- error?

The onlyrquestion, Mr. Crouse is}whgthe:;
or not'theyhére_substantially what you understand to be
the approximate take of‘steeihead..

(By Mr. Pierson) I confine it within the Columbia

MR. CONIFF: Wéilé'ybur Honor, I do feei
thisréroceduref—— | - 7
| TﬂE CdURT:~ Show hHim thé figg:e ané ésk,him

LoD , .
THE WiTSESS: Cén.I-ask a question?‘
THE'COUﬁTé:.Certainly, of course. S
THE. WITNESS- You are talking about the w1nter

take of steelhead 1n the Columbla River between Oregon

(By M. Plerson) Wéll the two llStS there, first the

nght. o
You are talking about the Columbia River betweén
Washington and -Oregon, my answer would be no, that I

don't think these figureéiarevcorrect, from the best.

':‘2123-
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between Oregon and Washington.

-wrong?
No, I think the commercial take indicates-what I said

in mY'testimony, that the commercial take of‘winter"'
viwrpng on- this, ;frI could do this,
‘Please’do. 1i * |

-flgures, so you can say anythlng you want o about them.
;number of_sports taken - flsh.that you list as- belng taken

”’from the maln stem of the” Columbla Rlver are grossly

'ln error for,the main stem of the Columbla Rlver, and

All rlght And are we talking about tributary streams

in Washlngton and Oregon°

Yes, Looking'ét‘the‘winter_run'df.steelhead, I do not .
concede that"Qg,OOO'steelhead Wére taken,out'of the .

main stem of the Columbia River, winter run fish,

Are there any other figures there that vou think aré

run steelhead 1s lnCLdental to the take of salmon. I

thlnk I can probably stralghten out where you are

‘ ¢HE COﬁRI- He wants your view about those

THE WITNESS. I would suspect that the

without doubt reflected the.take in tributary streams
that come into the_Columbia‘%iver, and not. the Columbia

River itself.

Thls I do ndt know.

If that 1ncluded the trlbutarles in Washlngton and OregOn
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‘would that conform with your understanding of these

figures? -

I would think that. they woula probably be ballpark'

figures. I am not fanlllar enough to say yes or no

', off the top of my head.

Loocking at page 11 at the summer steelhead flgures, do

those look in llne or in the ballpark as far as vour

understandlng is concerned’

" MR, CONIFF- Your Honor, -I would like to
renew-my objectlon and state the grounds, if I mlght
THE COURT: Yes, of course. 7
MR. COEIE? The bbjectioniﬁd this wholerllne
oﬂ.testlmony is,. and the data fo Whlch Counsel is asklng
the Wltness to refer, that is objected to, which has

not been dlrectly communlcated to counsel as yet because

' we dadwnot réceive thls testlmony until a day or two

I‘ago, it 13 objeqted to on the grounds that the Columbia

River and the Frazier River, tnere is a whole series of

data and a serles,of-questlons and. answers concerning

i_the Fnzler River data and the’ Columbza RlVer data, and -

our objectlon is on the grounds of relevancy.

- Qur objectlons are 51mply ‘that the Fra21ef-RiVer _f;r
and the Columbia River #& rivers are not comparable at
all in any blologlcal sense to any river Wlthln the . |

case area, We are talklng about extremely 1arge bodles
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_whlch I belleve I ‘Aam authorlzed to state on behalf of.
'the Department of Fisherles also, to any further
'examlnatmon of thls w1tness on the Frazler River 1nf0rma—

' tlon o the Columblaquver lnformatlon.

.lever deal largely in steelhead and not in salmon, E1e)

'::lI really can't comment more than: what M. Coniff has

of this lawsuit, and I think lt would be error to allow

of water with tremendous CFS and tiemendously,lerge;
ruﬁe of fish as,c0ntraeted_to_the sizerof-the_runs 7 7
in both salmonraﬁd steelhead into the relatively smaile::
watersheds of'thefPuget Sound with which the Court is.
dealing in terme of subjeet matter of this caéef

: Therefore, I would like?torstate our objections,

' - Perhaps my colleague would.llke'te expand
on my comments with regard to salmon.
MR McGIMPSEY-' Yddf’Honor;"Mr Heckman 's

testlmony regardlng the FraZLer River aqd the Columbia

said other than to adV1se the Court that these are the
two largest rivers on the whole entire west coast, and .

they are no-wise comparamle factually to the rivers

any analogles to be drawn from the statlstlcs and

facts of those rivers and be anplled to the rlvers in.

the case area. | : _ _ o
THE COURT: 'This. poses a Pxoblem that arlses

in almost every case, namely, relevance. .In some
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1 7 instances you'can determine relevance right off the

2 - baﬁ,'the-run in the Mekong River might be sorreﬁété,i

3 and,thé statiétids;so unreiiable, itfwculdrbe

4 irrelevant. But in this,instance; I can't make a

5 judgment about relevance until I have ﬁeard—mgSt, if

6 ﬁot'all, of the evidence in the dase.

71 C There mayrbe; for_all'I,iﬁowf evidence_in

8 ;_T- thé!éase‘which=ﬁili;suppprt a;finding of'reievance,"’ﬂi

91 - ang ‘that woﬁ).d‘-maﬁé it admissible, ‘éven though I donTt
10 -7;-”f§ree,with iéi :Admissibility is onéfthing} relevance
1y is another thing, and the Judge is boun& to admit

12 . any ev1dence that*may be relevant and- wmthhold the

13 dECISlon of how relevant, if at’ all, untll he has heard :
14 ) all the case. R R -!ii |
I will have: 6 make this same kind of a

16 " ruling probably* in other 1nstances,.and that is. why I-
17 ,7 have taken the time to explaln the rullng. I don't'

18 ' -mean'by admlttlng evidence toilnd;cate in the Slightést
19 o tnat I believe any of it. A

20 | I have admltted tons of evidence that at the
21| . time it was admitted it dldn't sound very credible or’

22 :acceotable to me, But I wait. to make that klnd of a
3| judgment untll I have heara all the eV1dence, and that'
24 7 What-I do in this case.

257 | . | , As far as thé'WigﬁéggffénSWQringywipgtreépegt&'
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| to these’figures,’it‘s only to theiextehtrthaf he‘feels
~ that these figures in. any way are, as the saying goes,
_ballpark figures. I have hedrd that figuré of spesch . |

.;uséd,before; you understand that, don't you? -

THE WITNESS: Yes.
THE COURT: You are not requlred to answer,
and- lf you don'tqknow, just say, "I don't know. -_If -

Fou have some Ldea from.whatever sources of 1nformat10n

F?Qy‘have thaﬁ*enables you to:anSWer'the_questlon,'answer

(By Mr. Piaréon) There are summer run steelhead in

some of the rivers : in in tha State of Washlngton

W1th1n the case area of thls case, are ‘there not, Wr.
beuse°
VYes, there are.

x And "looking at page 11 of USA-36, that purports to glve

figures for summer steelhead in the Columbia Rlver‘,_‘

and its tributaries within Washingtonrahd Oregon. To

~ your knowledge, if you know, are those ballpark flgures,

for the relatlve ‘takes of commerclal flshery and the
sports fishery? '

Thé;sports,take I would be reluctant to make ‘a comment

on, the commercial take, I believe is ballpark figures.7

Eccording to your underétanding of the Columbia River

system and the take of summer steelhead, would you agree

it.
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that the commercial take of sﬁeelhead +—_summer

steelhead ié atileastras much, i1f not mo#é;thaﬁ the
sport -take?’ 7 |
Are yourtalking about tﬁe sport take'égéig in ‘the ”

Columbia River?

(Continued on the next page.)
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On the Columbla Rlver and ltS trlbutarles within
the States of Oregon and Wash1ngton°-ur’
Not tdaho? I don t—know. . ; ;J '

Looking at page 12 of USA—36 below the ngures for-'

WLnterﬂsteelhead!there 13 a.sentence whlch

as between'the_twb} and it says between 17,000

- and 24,500. Is that a ball park figure, if you -

‘know?

I don*t know. I would have to 100%*&9 the'recbrd;

Referring, Mr. Crouse, to the meetings of October

. 2, 1972 and August 20, 19735 Where’the'Game Depart-

ment recommended and the Game -Commission agreed to-
continue the prohibition of Indian net fiéhingrouﬁ-'

sideAreservatiCn'boundaries;&uring the primary

Jurisdictional time of the Game Department,'accordé

ing'to your uﬁdgrStanding of the term "closure®
would that ruling of the'Game5CommiSsiqh-be a season.

closure;as;tbanet fishing for steelhead?

- No, it is'ah entire closure. THe'Game Debartment

does. not authorlze any net flshlng for steelhead.
But it is a closure? '
Well, there is no way that I know that the Gane

Commission can open a season for net flshlng on

'steelhead other than under the rresent Puyullap

decision as it outlines it. Certainly, in accordance
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25 ‘ask him if during those meetings when you were

with the presant and ex1st1ng statute that We,

‘read a Whlle-ago, thls lS prohlblted by statute,

not by State Comnlsslon regulatlons.'

Are you say;ng now, Mr. Crpuse, that under 1no

circumstances could you aﬁthorlze an Indian ngt
- fishery for steelhead outside'the‘féservation
"'boundaxies because of the prohibiticn of State.

‘statute?

With the exception of any Court order that comes
up, and we have the ﬁdvice of our éttorney on that.
How about the May 4, 1972 decision of the Washington

State Supreme Court in the‘éuyallup7case?'

"This is the one I referreé‘to that is outside of

that.

- Would you say that on,October.Z, 1972 and Aﬁgust

20, 1973 that you were'trying'at'least'in"spme

instance té follow the directives of that decision. |
in the Washlngton State Supreme Court? _

MR. CONIFF: I object to the form 5 of ‘the
guestion because'he'is indicating that thetGame
Deparﬁmeﬁt is only aﬁtemptingjtd=follow inWSQme"i'
instances the rulinésrof ﬁhé'Supreme Court.iﬁ_the
State of Washﬁngton. | |

Let me stfike’the'Words'“Sbmefinstahces“_ahd just
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considering Indian het ff%ﬂiﬁgtoff“tgsefﬁation,yod_'

were attempting to follow the May 4, 1972 decision

of the_Waéhington State Supreme'Coﬁrt?

We attempte&;to'ﬁollbw thesé decisions and we
attempted to fbllow them 6n our judgment as to

what they were and on the advmce of our attorney.”
Arnd would it be accurate to say according to your -

I

understandlng of the term "tlosure,“ that theg'
result of those meetings was a closure of 1ndlan'
net fishing outside reservation boundarles°

Would you'clarify that?

I want to know whethér you would call the'degision
which prohibited'Indian fishing cutside reservation

bounaaries,during the period of time the Game

rDepartment-hasfprimary,jurisdictioprof closure as-

you undérstand;that term.

 The season was closed and it was not opened by the

Game Comm1581on.

Is your answer yes°

,All rlght Moving to that October 2nd meetlng of

1972, do you recall it belng stated on behalf of the -
Game Department that the Game Department had no
idea pf whatever,'where the Indian tr;bes usual

and accustomed fishing ?l;ges.ére?fﬁ,
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I don't reéd'it.

.Certainly I can't'say that I can say where they

" are. Your question would be then, yes, we do not

have any idea where they are. )
And you recall that being stated at the October

2, 1972 meeting?

No, I don't.

PL—37,7Mrl Crouse. Unfortunately - Mr. Crouse,
these are minutes of the October 2ad meeting which

are in evidence as_PL—3??_$nd unfo:tﬁnately'they

_are not numbered by page. You can faké,ap& count

from the back‘pagg. It is bné}_ﬁwo; three, four,
five, and the first cémplete paragraph,in that
Page begihs,”Mr. Coniff pointed out that' —- do;r
you have. that? | | | ”

Yes, that is the second paragraph.

Yes, and the second Séntende'rea&s} "hAs a practical
matter, We_simply ao hoﬁ,knéﬁrwhére these ¢laiméd
usual and accuétomeﬂrgrounds are." VIs that accord-
ing to yoﬁr;unaeIStaﬁding;of what Wés stated‘tb the

Game Commission?

- Was that in this paragraph you just referred to?

It was the second séﬁtencé,‘I believe, Mr. C:ousé,'

beginning: “As a practical matte: ;;¢“

L =

1 - : . o LS o o . _ ' '_":‘
ON: May I'approach the witnéss,

MR. BIERS

- 2o
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_are correct.

ALl right, and yod were'atrthe_meeting; were you

_Now,'do ydu kﬂow of any tihé in the history of-the:
Department has attempted to determlne ‘where the

No, we have not.

No.

Your Honor?
VTHE COURT- Yes; you may.
THE WITNESS: Maybe I am on the wrong page.
MR. PIERSON: You might be. '
THE wzfuﬁss; oh}iyes.’
The questlon Was, Mz . Crouse, whether that senten¢é7
conforms Wlth your memory of what transplred at that
meetlng. |

These are verbatim minutes,and I am confident they B

not?

|
Departmenu of Game w1th1n your experlence when the

Indians' usual and - accustomed flsnlng places are°

Have you attempted to do-so since October 2nd in - thaf

L9

statement of the Game Commissmon’-

{Continued 55 ﬁéxﬁ’@ige.f‘:’
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on, I thlnk I mlght.come back to it 1ater.

: Cxouse, lines Z.through - I‘guess lt is just 11ne 2

is as it now exists?

Way?

I'wouldrlike to turn fof;a-mOmeﬂt, Mr;lCrouse,‘tO_peée
93 of yeur deposition, and'if,ié'an 8xI1" copy you:have7
there. _ | : '
I don't thlnk thlS is it.

MR. PIERSON._ I am flndlng, Mr. Crouse that
I do. not have the reference on Yy Copy., and Wlth the

COurt's 1ndu1gence,,I guess I am 901ng ‘to have to,move

THE COURT- Very well

L00k1ng'at page 2& of your wrltten dlrect test;mony, Mr.r

whefe”yeu are speaking of the four'levels of menegement}'
and you say . that steelhead have gone through all’ except
the flnal leVel of” management°

In the view of tne Department of Game, ‘is 1t absolutely
1mp0551ble to regulate the Indian net flshery off

reservation botndaries where Ehe'steelhead resource :
Yes, it is.
It is based on the fact that, number one; the life .

hlstory of the steelhead, the only place they are taken

is in'a river. There is no flshlng nefore it gets there

because of thelr limited numbers, and they are in llMlted
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'the only place that they are taken by 3ports flsherles.,

An- the r1Ver on. thls limited number of flsh, 1f it was
Lo be a flsherles of any magnitude, to be a VLable and'-
- desmrable flsherles for those that are doing lt, would'

"overflsh,the stocks or eliminate the’ recreatlonal flshlng

I don't know of any comm3201a1 fishing that - flrst,-
'ﬂrno; I do not know of any commercxal fishing, flshlng

that Is done for sale of flSh that is not done of a S

viable or meaningful gillnet flshery,season would be. -

the steelhead run?

numbers; as anadromdus-fish are,'because steélhead'have

the capability of bltlng or taking a lure, and it is

Because of the 11m1ted numbers, and becausa‘

of the fact that a glllnet flsherles, or net flsherlesif

NQW, as a v;able and reasonable flsherles, you have no
ldea of what that mlght be in the minds of ‘tHe Indlan

trlbes, do you°

magnluude to give a return to the person that is do;ng

it, and this would be mv crlterla in judglng what a

Isn't it accurate to say that! even including the Indiah'
net flSherleS For steelhead on reservatlons 1n the
State of Washlngton, you have no information avallable

to_you ‘indicating that any such net~flshegy has destroyed

They have not totally destroyed them, but certalnly thls_
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reduces the other caktch, and certainly‘we recognize that
thefe is a commercial-fishefiéSfﬁor'stéelhead on Indiaﬁ=_
reservations; 7 ”
Yéﬁ sayr“réduce the-datch.“ You méén réduce.the spért_ i

catch?

It‘deftaihiyAdoéé.g'
o ﬁasfthe-fesbnrée”been_preserﬁed?

'  We hévéip:eset?gd it, ves.

MR. PIERSON: = I wolild like at this time, your

Honor, to offer an exhibit which has been objected to. .

It is USA-42.
THE COURT: I have it.

' MR. PIFRSON:”-I think Mr. Coniff has an

objection tqqit;'

THE COURT: Yes, I understard.

MR. CONIFF: I.do not feel ‘that speeches

made to the legisiative committees, even though they do

deal with the subject matter with which the Court is.
confronted, have any relevancy to the'iSSues'whichrare

before the Court. I do not fieel that it is,cdmpetent

. evidehce which would have any weight, be entitléd'tp any

‘weight by any court. I feel if we began to move into

this legislative arena, if you will, that we will be
going far afield in.the course of“ﬁhis'trial, :

Therefore, I submit that'whaﬁ has 5éen mérked -
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‘for identification as USA-42, which consists of’a four '

page document by Director Crouse to the chairman and

‘members of the Joint Committee on Natural Resources of

the state Council of REpresentatives and the Sﬁate'

_Senate should not be permltted to come into ev;&ence.

TIHE COURT: ‘This appears ‘to be a statement

?bg‘Mr.gcrouééfin'hisLofflc1a1 capacity, and accordlngly,
it is,gbssible”fhaﬁ some portions‘of“the text may be

‘admissibié If you will 1nd1cate the portion that you

1ntend to call to Mr. Crouse s attentlon wmthout

readlng 1t, just Lndlcatlng the line and the portions,

I w111 then” rule upon lt.

MR PIERSON: Your Honor, I have really two

_purposes in offerlng the exhibit. The.flrst,ls,to.ask'

1

Mr, Crouﬁeeboutlsome portlons, and then toioffer the::

‘exhibit as an accurate recitation of his,statement to.

the leglslature in full, . . _f';

If I mlght speak to the objectlon, “this

"purports to be a representatlon by the Dlrector of

the Department of Game on a blll very close to this case,

and it has to do with Indian net fishing for steelhead,
In his presentation Mr. Crouse purports to

give the position of the Department 6f Game. More

importantly in this case, the]UnitedVSEateskﬁa sued,

not only the Department of Game and Fisheries. As a

258
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. statutes.

TrelatLVe to- the Game Department jurlsdlctlon are belng o

'3defended by the Game Department That doesn't make it

© N

: a laws absolutely prohlbltlng that flshlng by Indlans

out51ae reservatlon boundarles

_committees Were,made by Dlrector Crouse or representatlve

matter of fact;‘they‘ere interveﬁors.f*They sued the

State of Washingtenl'and by that have challenged the

It is evidence in{this case that the statutes

1rrelevant td brlng lnto this case the questlon of what
the leglslature Kas con51dered from the GamefDepartment
in ?aesihé on legislatién reietive'to the righés of

the Indlans ) thlnk it is very closely relevant, and
may be the only eVLdence we have in thls case. of what

1nformat10n the legislature. has had when it has passed

1

MR. CONIFF: Your Honor, thereHWasaa'bill'
whlch was conSIdered by the leglslature, whlch this
statement has to do w1th. '

I do disagree Wiéﬁ.mr. Pierson that fhe‘r

only representatidns made to the'éenate and the House

of “the Department of Game._
"I can adVLSe,the Court for a fact that a
number of attorneys who are sitting at cbunsel'table;

not Mr. Pierson personaily,,bﬁt.other atto;neysiwere

present, made statements, a ngmbe:.of=representative§_qf

P
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1 Indian tribés, and if we'beginrto move into all qf the.
2. - ‘matters which the legislature may have donsidered-in
: 3| nét passing the bills which form the subject.ma£ter'
4 of his remarks, we are going : far afleld -
5 : :g fg*ﬁt:-i‘- The legzslature, lf it amends the law and
hﬁ, jTig . changes the law regaralng the cla351f1catlon of steelhead
u7 | :J“ias a game fish, and amends the law 'and allows commerclal—-
8 . ulzatlon.on the part of Indlans or other pecple, we have .
9 T;-V' hqfchbice-if the ﬁebartment, but tq.follow tﬁat law
106 | ana'admiﬁister and eﬁforqe'it, to the best we are able .
11§ cto do. | L 7
llf 'jh -_7{;;:  7 What“they are trylng to inject into this
. _ 13 o 1awsult is the political arena, the matters Whlch. were’ _7 o
14 called to the attention and Wthh were presented for the
15 { consideration, if yourwill, of the state 1eglslato:s:'“'
16 S As I have_stéted,té the Courtrﬁhis pill, ﬁhis
17 | proposal which did come up.ana,waS'iﬁtfoduced an&_forﬁed
18 the subject matter of these joint committee hearings
19 of which there were more than‘Oné; will of necessity
20-, in,fébuttal reqﬁife us, I believe,=to come in with'soﬁe :
S -77 ' sort of characterizations of Eestimony, aflleést |
22 . regarding the'éntire_transactions, sorthat,youriﬁonor
23: , has the full pictﬁre of what the legislature haé beforer;
ET4 '24' - ih rejecting the pro?osal £hat Mr, Crouse spoke againsf.
. s | |
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1 . MR. PIERSON: Your Honor, this just one

2 . £inal ans#er:to Mr.'Coniff I think his last éﬁaﬁe—;
--3 } 7 ments do not argue agalnst the relevancy but. argue

4 1 against the volume. of testlmony he. may have to

5 _ present. to expla;n‘hls s;de of the'lssue.;I think
6 if admitted, this item of evidence will show that

7  the legislation being considered would allow Indian

8_' net fishiﬁg-dver reservatidn bouﬁdaries, and Mr.

9 Crouse with the Department of Game represented as
10 ‘an expert or somebody knowing about the conservas
1| - tion issue to the legislature thaﬁrthe bill'rshould
12 nof'be‘passed,rthegbill was not-passed;-and it's:_r
13 very important, I thiﬁk, in this éase to6 show that
14| relationship, one that exists betweeh the Game

15 | Department and the State'Legislature as to-game

16 fishing laws. o

17 ' Secondiy, the Sﬁate with the poéiﬁion of the

18 7 | Depaktment of Game vis—a—vis the State statutes

19 B regarding Indian net flshlng ls;a—ﬂr |

20 : ' : MR CONIFF It's not my understandlng

2; the purpose of thls lawsult and the lssues as . framed
22 _-- '_by the lnltlal pleadlngs ‘or by the pretrlal order"
23__ | was to 1nqu1re into the mlnds of State Leglslators.
24 : N THE COURT, Tne 1ssue of Indlan net flsnlng
25 ; ls clearly in thls case, I cannot Judge the '
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part of my examination.

-nature of the leglslatlon over on the,second«page -

admissibility of thisipantiéular article without

“readihg-it. I will read it wiﬁh'a view of deter- N

mining whether there be anythlng in it at all

that is rglevant to the case. I think if you w111go

forward with somethingrelse for now while T do 1t;

I will try to do it at intervdls,ana get at it as.

promptly as I can.

MR. PIERSON: Very well, Your Honor. I have|
to say, Your Honor, that was going to be the last

THE COURT: All right; staY"putfa minute . -
and I will scan it. | L
7 _ (Brief pause.) _
THE COURT: I think it.is’admissible.'
The objectioﬁ is ovérruled.
(By'Mr..Piersbn),Mf;rCrouse} lookiné at'the firét, 
page of thatléxhibit; Would it be agcurate to sayi

first as a general matter that you descrlbed the -
 PHE COURT: I ‘take’ 1t ‘I nedd not mention
again that1admitting it 1nﬂany manner in&ida;es that

I accept it,for'ény éurpoéé,whaﬁéﬁér._"Imey con-

clude to dlsregard.lt entlrely in the_ené.fButrét

. the moment I thlnk lL-lsHadm1351ble,f'”

MR. PIERSON Very well Your Honor.

b - N ‘
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a.

@

-of the act, and if I may, I will read that, “Aé I

(By Mr.'Pierson) Just as a general docﬁment itself,
Mr. Crouse, I believe over at the top of page 2

_yoﬁ:indicate'to the'legislaﬁure'your understanding

interpret this proposed act, it would allow perséns
of native American ancestry to taﬁg fiéh and wildlifa
throughout the State withouf restriction by the
state." 7 | |
‘ ' Is that Stlll your understandlng of what that.
leglslatlon would provide? . ' '
I haven't reviewed lt;51ncewthis-time, so this
would be correct, yes. ' -
lBaék to page l;'aown mavbe éix;_seveﬁ linés of the
second paragraph you say,/1 have often been asked |
and sometlmes demanded to abdlcate these respon-
,Slbllltles, and those are the reSp0n51bllltleS to
the leglslators and c1ulzens of the State of Wash—f
ington er preserv1ng, p:otectlng,-and pvrpeuuatlng
wild'animais; ﬁild birds,'gém%“fish in the Staté'
of Washinéton, to'éﬁéicate"ﬁespbpéibilitiésttor
special interest groups f0r theif éXCluSive commer- |
- ¢ialization of the State w1ldllfe resources._ |
Is that accurate .as’ you read It Mr. Crouée’ .

Yes. I would say you ‘have”™ done some paraphra51ng

or somne othel langque in there that was not in here
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THE COURT: He just took the words from

. the preceding sentence.

(By Mr. Pierson) It goes on to say, "Directors

before me have experienced similar requests and

:demands. Most of these have.come from Indian people|

or from groups representing them. For obvious
reasons, superior rights cannot be. granted to any

special groups of c¢itizens under existing legisla- -

tive stétutes.“

‘Mr. Crouse, with that in mind,and-that'being'c

your presentation to the legislature on February.

b

8, 1973, is lt accuraLe to’ say that you feel that o

T any net flshlng by Indlans out51de reservatlon

boundaries, if allowed by you as Dlrector of the

VGame,Depértment, would beﬁanfabdlcatlon of your -

o v

responsibilities? —~ - -

~ Yes, I feel that: any net fishing for sﬁeelhead"

outside of the*héundaries?oﬁ the'reServa%ion would

in effect be contrary to the 1ntent of the legls-

-lature ‘whean they ClaSSlfled steelhead as a game

fish back in the early Thlrtles and prohlblted
the net taking. -

Again I recéénizerl ha#efthe;?ﬁyallup case
in front of me, but this proposed bit of legisla-

tion went way beyond that and also included all
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wildlife of the State with no restrictions.
Let's talk about regulated Indlan net flshery for

steelhead directed at steelhead out31de of Indlan"

reservations. Do you feel as Dlrector of the

Department of Game that if you authorlze it under

-the current un&erstandlng of ‘the law, that you would
.be abdlcatlng your resgonSLbllltles°'

With the exception -- yes,‘I do, w1th the exceptlon

I have 901nted out of the Puyallup declSlon.

,=We11_now, aren '+ the two ln con 11ct°

No, they ‘are not, ae least Ln any oplnlon tney
are not from the”stand901nt thatfthe ~=~ ag I read

and the advice I have_onnthismfrom.our attorney-

indicates to me that we can regulate for conserva-

tion purposes,-and we have not{ in'my dpinion,*
reachea the stage of steelhead magnltude 1n<the

Puyallup River smnce that tlme,"and the records

-will show ‘this 1s;correct, total numher of tne run,

'that a steelhead season could be allowea in the

Puyallup Rlver.

. You have agreed you cannot accurately predlct the .

total number of any steelhead run?
This is right. I'm talklng.about our predictions
and what our experience was. Even thought we cannot

predict them}‘We have at'least'in the‘last-year_
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‘been correct ‘in what'we_guesSeﬁ the run would be.

=,c:utmsc:-:s:_p.lenr::eas. The other 15 We do have thlS deClSlon

to work under and we - have th,‘ln my oplnlon, reachec'

. '—The next to the" 1ast page,‘ﬁr. Crouse, of your

- presentation to the 1eg;§;gtqre, the pagagraph
'but'pbt complete records show that Indians sold -

' These fish were legally taken by Wisgually tribal
 took 1,600 steelhead from the river. The Department

‘has no jurlsdlctlon over any Indlan fishery Wlthln

the boundaries of‘any resewvation.”

Does that mean thaﬁ_@f you can't predict the run
éver, you will never authorize Indian. net fishinq
forfsﬁeelhead? .
No,_bécause certainly we will authorize anyfﬁyper

of fisheries that the Courts or the legisiature
tells us to dé regardleég oﬁ.what ghe_éonsequgncéé
may be. | _ _. S |

You only dé_ithif_fhe.?dﬁ:ﬁ'd?;ﬁheaie§i§;§tﬁté5#eils
-youﬁ . - ' - o R

This is one way we will do 1t regardless of the

ot _*,-—

a sufficient number of fish,to conszaer tnat to datei -

begins in the last two, lines, it reads, "Verified.
6,454 steelhead from the Nisgually River iam 1972.

members from within the boundaries of their reserva-—

tion. :Spéxts_fishermen during ‘the séne time period
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some questioning because cquOnLy in testlfylng

You don't xecall when. you adV1sed them that the run

I don't recall the guestion did c¢émeé up:, mno, I

' Well, yes, the run had been maintained and the run
significance that I see in thesé figures is that -
“the catchrdf S£eelhead on the NisQually River within

-the Indian reservation are substantlal, much greater'

. an expansion of this type of net fishery with the .

Mr. Crouse, dld you advise the legislature o
ét this tlme that the steelhead resource in the.
Hisqually River had been mqlnta;ned even in the
face 0of this fishery?

No, I did not advise them; and I m not aware of -
I was trying to think, very o;ten lf *there was sone
guestion there of my testlmony, I can t -recall. whe-

ther it come up’ ‘or not, it may have come up 1n"

before. a legislative committeeq'tﬁere'isﬁfrom
some to extensive questlonlng of the testlmony.

-

had been malntalnedz_r ) 'ti%jf

don't.

Accor&in§ to your knowledge at that time, were'ydu

aware that the run had been maintained?

has been commerciallyffished;:I-ﬁhinkfthat the .

than the sports catch. I would_say Wlthout nes;tat;cr

obvious linited number. of fish we have left, it

.Eﬂ
|
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- of the rﬁn, I don't thlnk there is any questlon.
'Upon what figures do you base that’f

I base that on a s:x.mplg mathematlcal judgment

- where it is now, you will take more fish or it would_'

‘these figures at 6500 against 1600, I would suspect

lature, Mr. Crouse, you say, "In conclusion: Millions

able portion? B T S

would probably resultﬂin furthér"déStruction

decision that 1f.you expand thls flsherles past

not -expand or there would ndﬁfbé a desire to expand
it. As you take moréﬁfish;‘ygu’arg_furthér‘cutting
into the total run.ifhis is_juét basic wildlife

management.

Must it necessatil?fbe'a.takéqu moﬁé'th&ﬁ'ﬁarvest—

Well, I can't tell you the harvéstable,prbportién in

the river, but I can certainly pé&int out here on

that the runs in the Nisqually R;ver are not of '
the. magnitude that wduld take much -- many more
fish but what you would damage'thé ﬁuﬁ.-Again this
is a blolog;cal questlon. I cannot tell you the
total run, but I'm sure that this run of-fish ié"
in a very narrow area. o

At the last page of your presentatlon to the legis-

of public dollars have been invested over the yeafﬁ

1]

in the management, conservation, preservation, and -
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single group be granted absolute lmmunlty from ';

I think by'and'1ar§e_£he!laféesé'meghitudeﬁof‘the .

dollars from the State because we have not received.

'any of this at any time,for{mapagement of the = .

perpetuatlon of these valuable natural resources.
This public 1nvestment could be rendered meanlngless

should persons of natlve Amerlcan ancestry or any

State,conservatlon requlathps,_.
My first gquestion; Mra'C;euee;;is:bylfpﬁbliC'
dollars®™ you include. federal dollars as well, do.

you not?

money has come froﬁ};endfiathink,thie'is*e misnomer-1t
THE CQURT} The_question ie, dd you inclﬂde

federal dollars? — .- | : o |
THE WI?NESS: Yes, thiseie ¢errec£;
VTHE'COURT: Noﬁ'you can comment about:it.'
'THE WITNESS: I think that by and large.

the public-money I'm referrlng to, and I say by

and large, is public money from the . sale of huntlng

and flshlng licenses and revenues derlved dlrectly

from this. . I'm not referrlngrto general tax fund

steelhead resource.

(Continued on next page.)
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{lS by and largehthat is an extremely small portion of
" the money that goes ‘into a wildlife program.
 ;My lastﬁqueétlonfiln“thls regard, Mr., Crouse, it is,_
'ﬁxue; ié¢it not,‘ﬁhét in view of the‘Department of

,;regulatlons?

 reservations? |

'come through ‘the reservatlon.

Public dollars, you are talking about -- that does
not include funding you have received under the
Anadromous . Fish Act?

Yes,-it doés. - The point I made, and thé'stateﬁénﬁ I made

'Gaée; Indians net fishing for steelhéad on the reservatio

have an absolute 1mmun1ty from state conservatlon-
Yes, and I believe" you sald nettlng for steelhead on

Right. As a fact, have those fisheries 6n reéervatidﬂ57 
renderéd meaningless the expénditufes'of pubiic aoilaxs
to the Department of Game for steelhead resource’r

I thlnk that the Indlan net flsherles on the reservatlon
is a v1ablerresource, and we have recognized it as a
resource that the Indians:havé that-has been given to
them, and I'think properly we do, we have n9 guarrel
with this. | |

It does reduce the number of steelhead that

Has it rendered meanlngless the expendltures of public

dollars?
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A last guestion, and your_HoﬁOr, I am sorry to have to -

bring this up, it's one I missed earlier, page 39

qof your deposthOn, Mr. Crouse, here We are talklng

about the 1nterests of tha’ Indlans ahd the . regulatlons

you con31dered or. the policy of cons;deratlon that vou

’ un&ertook on October 2, 1972, and my questlon to you

was, Mr, c:ouse.;}': _
‘”To put it a little more directly, do you
r‘kﬁ6W'whether the Game Départmenﬁ'notified ény of
: the plalntlff trlbes in’ thls case of the October
:2 1972 maetlng and “the fact that they were going
to consmder the motion which we talked about
yesterday"
Your answer was:
| "To myrknowledge,¥&e did not. To my
knovledge, ﬁé had no request at thaE time to notify |
~ them." |

My nexﬁ duestion was:

"Dld you feel at that time the Plalntlff
tribes 1n this case were 1nterested partles in respect
to that issue?™ | ' |
Your answer is:

“Tbrbe honeét with jou,:I nevef gave itra

thought one way or the other."
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- The question'is,'Mr Crouse, is that*still your

“consideration of the lnterests of the plalntlff trlbes
in this case? - -

"I never —- 1o. 'I never gave it a thought from the

,"standeLnt “at that partlcular tlme of the need or the

'Ade51rabllltyfto notlfy people because adequate and

'total, complete publlc notlce goes out on meetlngs
' we have from time | to time had Indlan peoplei

from varlous tribes come to our Comn;sSLOn meetlngs.

:'They had never asked for notlflcatlon, they had seen

the publlc notlces almost everyone else does who cones,
"and I do not., recognlze the de51rab111ty, nor. did we |
have any special request for notlce at that tlme.
| Follow1ng that they have recelved it in total.
MR, PIERSON. Your Honor that concludes |
Wy cross examination. Mr. Getches is next
THE COURT: We Wlll take the : morning recess
‘of fifteen minuteS; - |

(Brief recess taken.)
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MR, GETCHES:

. CROSS-EXAMINATION °,° .70 | l.. . .7

Mr. Crouse, you testlfled in” response to questlons :

by Mr. Pierson that 1t would ‘be possmhle to have-

a net flshery for steelhead on tneulequally River

if there was a ! sufflclently large chum run,,ls

that correct? ~°

Yes. My testlmony was based on tie: fact that we

would not object to a seascon that Went flrst two

weeks in December. However, I did not testlfy to

the magnitude of tha.chum run or to Flsherles

response as to whether a season like this would be
a desireable season in accordance;withithe biologi-
cal data of chums. |

pid you communicate with the Department of Flsherles
regarding that subject at a meetlng with the
lequallys°

No, I’did not, and I did not even get a response

~ from the Nisguallys as to Whether they were 1nterest¢d
or not, and we did at that tlme discuss the possx~

bility,. and ‘I said 1f you are 1nterested I Would

suggest that you dlscuss with the Department,ofr

Fisheries this, as'really Ifwas hot‘initiéting'thé

season but brought it up for their consideration.

You regularly conmunicate with the Dgpartment 
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. which may. overlap w1th steelhea& runs’r,f_'

'fThls is done through Mr. Mlllenbach and his counterﬂ

;do not dlrectly conzer wzth the Dlrector of Flsherles

on this. . - e l’?_ ;~fi

Was there later a request that there not be a chum

 fishery set by the_Departméntfof Fisheries?

' All-right, yesterday you testified that the.

of Fisheries concerning Whatﬁseasons they will set
part in Flsherles pertalnlng to thelr seasons. I” 

Are you aware as £6 whetﬁér'of'n5£'£hei£éparﬁmeht .
of Game requested that there not be a net fishery
for chum on the Nisgually Rlver in the year Whlch
you spoke to the lequallys?

I spokerto the'NisquallYS'in thiS'spring.'There had
been no regquest from the Game Department at that
time for the forthcoming season, which Would be

the coming'up season on that.

Since I discussed this with the Nisquallys?

Yes.- 

_Not to my knowledge.

Sd'to your knowledge'dﬁring that entire'year theie
was no request made by tne Game Department that
there not be a chunm flshery on the lequally°

This meeting was after,the last chum. run and before

there had been one again.
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as G-13, I belleve, and lt lS entltled,'“An Exam1n~:

-Generally.

. What did you do with those recommendations?

‘Chief of our Flsherles management lelSlon..u

~in there and will put them into full scale melementa—

Department of Game Commlsslon‘Was a: study by a

Lloyd Royal, whlch has been admltted 1nto ev1dence

ation of the Anaaromous*Trout Program —iThe State

of Washlngton Department of Game," is that correct°

Are you awarerof recommendatlons by Lloyd Royal

in connectlon Wlth that report concerning lmprOVLng
Game Department record keeplng, coordrnetlon andrr :
unification and blqloglcal data and adﬁiqistrationf
ef'the management of all salmehid'“ fish end also
ellmlnatlng the - present practice of the Department

whlch may be. destructlve of the resource°

These recommehdations have been received by the

Is that Mr, Mrllenbach°
Mr. Millenbach. I have dlscussed them in general

with them. We are proceedlng to test the programs

thna»ﬁ when we are conrldent they are correct..
So it is Mr. Mlllenbach that is. loohlng into those

recommendatlons, is that correct?

Thatris correct., .
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VHow long ago was that ‘raport suomltted?

The report was submitted thls past w1nter. I think

really the,report in total was submitted in Decenmber

- if my memory is correct.

In your written testimony; approx;mately page i5,
yvou indicated that ‘the Department of Game acts

and’ expends large sums. of monay to preserve steel—

head in many ways} and you go.on to indicate some

of these ways such as action under the hydraulic

.code, planning river changes, gravel, federal power

commission proceedings, pollution abatement, strean
improvement, removal of blocks oh streams, sStream

diversion, et cetera. What is your estlmate of the’

'percentage of the Department of Game 5 total-

_resources whlch args devoted to all of these facets7:

MR. CONIFF- Your Honor, I Wouldn £ e

I couldn't answer that off of the top of my head.

I would say that if you are interested in this type

of an answer that we spend fully -the amount of

ravenue generated by steelhéad.-

Is it not true that most of your bu&get is devote&
to progagatlon and admlnlstratlon ‘and enforcement'
of the game regulatlons?,a

Would vou repeat_these,thrae things again? _-—"”

THE COURT: Read the gquestion.

r
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{The last questlon was . read
by the Reporter. )

Yes, these are therareas that take the largest sums |

7rof money, pa:ticularly a hatchery operation is very

costly when you have a large one.

Can ydu estimate what percéntage Qf'yquwresou;ceSj
are devoted to these three areas?

T wonder if I.dduld complete what I,waS'sayiﬁg? -

VCertalnly.

1 was go;ng to say pasL that,certalnly we have'

strong, and I presume you 1nclude management func-

tions in this. We have'research programs that go

on Wiﬁh this, ‘and llkerse I Would make it clear

“that when you are talklng about game,.I am referriﬁg.

to game fish.

You have no idea-of-the percentage devoted of your
total budget, which is deﬁoted to these'threen
areas of activity? j ;

Not off the top of my head. I would have to break'
them down. If.I gave you an_gStimate it may not
be —-- . - 3 | 7
You say in your testimﬁny ;hat the-Gaﬁé Depértm@nf“
has exclusive jufisdiction;Qveﬁ-Steélhead. Arg you-

awaregdf the regulatory jdrisdiction‘of Indian."

tribes within the Indian reservation boundaries.
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in the record that we have never asked or nave never,

- ¢laimed or have never objected to the Indlan reser—

Department have exclusive .jurisdiction over the .

28 and 29, that the Departmernt of Game is*“the,

rofuany:federal hatcheries that produce Steelhead_ ;

in the State?

matter has been gone into in great detall yesterday '

'you have in mlnd that wasn t GOVered yesterday’

over steelhead. taking’

Yes, and I think I have made it abundantly clear

vations and;tﬁe jurisdiction they'have.rf
Well, yes, I realize that. The reason_i‘ask_it is -

that in answer. to- the questibn,,doee fhe:Game'

steelhead trout within the boundarles of the State
of Washlngton. You answered yes, at page 18 of your
deposition, or your testimony;'aﬁdrI-wanted to make,

that clear. You testified also at page 18, lines

only agency that has any hatcheries that are

producing steelhead inrthe-State.P- Are yoﬁ aware

MR. CONIFF: Objection, Your Honor, this

by Mr.-PlerSOn, regardlng the testlmony on the g1v1n<

of the eggs to the.Qulnault hatcnery}and the Lumm;s.
" THE COUR"::Yes. ' Is there some featuree'

on that that wasn'txcovereaﬁ§e§#eféay?l Try td;aveia

duplication; Mr, Getchesa' .Is there=some£hinggthat
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One_additional questionJ'Axe you aware of any
Indian run hatcheries?

Yes, the ones I alluded to yesterday.

In the admitted facts in'tﬁe pretrial order at

page_59uyou'indicate'in paragraphl3~430 that, #As'

a matter of'éolicy it'é f.." _thaé_is, the joint:

biologidal statement. - It is a long document --
THE COURT: It is iﬁ the prétrial order..

The best way to find anything is by the page number |

at the bottom of the page: -

THE BAILIFF:.What page? -

THE COURT; 5§;_,¥e§, go ahead, he has it.
All right, you inéicate that és,a matter of péiicy"
that it is the Game Department's,position that thé‘
first concern in regulating thé:harvest of steglfru}
head is £he_preservétionio£:the'reéource.;'Thg_'
Zsecon&‘concern isrpfevéntioﬁ of'COmmercializaﬁiqn:
of thé steelhead. Now, in your'depbsition W5i¢h:Was
taken in April,ryéﬁ-ﬁere asked the question, ﬁiour:?
primary interest -in thispd%partment is_téWard‘tﬁe

recreational user and recreational . harvestor?®

And answer,r"OurAp:imaryrinte:ests,;rénthg=Qegple

as it pertains - fo the fisheries, ‘not the resource,

or again what use we can make of it and the user -

groups." Page 145 of the deposition.

219 o
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Would you give me a minute to follow this?
I am sorry, it is 144 of your deposition beginning

at about line 9.

THE COURT: Are you reading”thesé thing;
preparatory to'putting the guestion? | o

MR. GETCHES: Yes. , o

THE'COURE} Did'you find it? N

THE WITNESS: Yes. |

TEE COURT : All rlght, go.ahead. |

The guestion and answer beglnnlng‘at,;ine 9; and

. N I . - - .-
turning over to page 145, "If we can go to harvesting

particularlyrsteélhead,ydu: primgry‘intérest'.;}" 7
Would you hold jﬁst a minuté, then. You are,talking.
about page 140 of my deposmtlon° | |
145.
145,

"Your prime interest when i£ comes to the landings-

that can be made was’ that they shall- be devoted
to recreational sportsmen s use’“r Answer, "This
is rlght,“yas‘l In the,agreed facts the prlme
1nterest'of the Depamtment ‘of Gaﬂe lS preservatlon__}
oflthe.rescurce.“' And,ln your depos1t10n in April,
a few months earller, the prlme 1nterest was 1nd1catc

as belng the recreat10na1 user aﬁﬂ the recreatlonal

e

harvest. bid the pollcy change’ rDld'%ne N
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-August, when the pretrial'ofder’was Signed?'

‘Would you give me the page ﬁumbers again?

- The deposition; 144 and 145L
- of context here, and there‘is'a questioh'and'answeké—[

be 1ncluded for the enllghtenment of the. WLtness.,'

,directly. I do not- thlnk any of the statements were

,1n conflict ‘and no, we have not changed our posxtlon.

Department's pblicy change'ﬁetween-APril and July.,

No., .~
Were you in error at one of the two times?

T don't Find the one on page 40 that you refer tos

MR. CONIFF: Your Honor, I would like to

advise the Court that the statements are taken out

'“HE COURT: If that is contended you may,’

right-at the tlmE} add anythlng that you thlnk should'

MR.-CONIFF. I would merely ask the w1tness
to refresh his recollectlon of his depOSltlon -
testimony, to read 1n thelr‘entlrety deposmtlon
pages 144 and 145. . QJQ-T,  e

THE WITNES§.'Yés, I looked at it. In 144

the questlon was dlrected toward our constltuency

(Contlnued.on next page )

281




16t2b34

10
11

12
13

14

15
16
17

18

19

20
21
22

23

24

25

Very. well, Ln your written testlmony you lndlcate that
e‘steelhead is at the next level of management before

 total closu:e.::ﬂren't there other alternatlves short -

oféclosufe‘open'tofthe Dapartment?

Tﬁe broad levels that I referred to, and I belieVe.I,ﬂ

_have cdvered this_before is,:number one}.the'broad'if”ﬁu

'“level of Io. restrlctlon, number two, the . broad level of

commer01allzat10n, and you have varlous degrees of

'commercmallzatlon until you reach a stage’ where your

resource cannot stand commercialization, and then you
get down to a persenal uee or a recreetionalruse of

the reSource;'and yod heve'tﬁie to various degrees, but
it is a- recreatlonal, not a commerc1al use.

Then the next step you go into is a complete
c1esure of the taklng of any of that-resource,'and we
have a number of exdmples of Wlldllfe that are in thls
category at this time, ‘ |

So within the State of Washington we are in the second

 step; is that cdorrect?

In the State of Washington, as far as theVState of .

Washington is concerned, and hét as far as Indian

reservations are concerned, we have been in the third

step for thirty odd years.

‘Is 1t within the Department s contemplatlon that you

-may be in the. Lourth .and final step in the future°

2892
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‘I feel”how thaﬁ.3éihave enough expertise that we can
:1.héld'féasonablé pefsonal ﬁse‘steelhead as a recreational

flsh er the. forseeable future. I. cannotnguess'as

to what p01nt that=e1ther the habitat law or some other,

reason ‘will reduce the steelhead in any one.system or

rfln total system, so it w1ll become necessary to go

_into the fourth step.

leerse, I cannot conceive where we will
back to a general commercialization of steelhead 1n
the state,

So for some reason there was a complete closure onm all

~ or some of the steelhead rivers in this state. Tould

yvou continue on a long term basis with tﬁe planning

and propagation efforts on those closed rivers?
- These f£ish, ves, these fish are important enough, they .
are unigue enough, they are the only fish that comes

~ into fresh water streams, anadromous fish that bites

or strikes a lure readily. These are desired by people

who like to recreational fish, and it is probably the

highest and most important recreatiqnalrfish'inrrivers L
in this country. |

I understand thaf but my questlon is whether or not
you would continue arbltrarlly propagating steelhead
in the closed rivers.

Ve would do everything we could to attempt to bring this

283
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-run back ' In some cases thls is correct In'somé cases

-

‘you cannot return somethlng, dependlng on what happens.r

V(Buffalo are a clasS;c examole of somethlng that . w1ll

not be returned. It w1ll be held as living museumn.

pleces, and I don't ant1c1pate the steelhead will go

jﬁthat way. ;I;hope ;t'wquld_not.

(Continued on ‘the next page.) .
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' ,streams' rearing capacity’ £or hatching eggs,from‘those 
Asports flshermen pr;marzly’
t'ers, thls 15 true, and the reason we do this is because'

of the low P?OduC&l?Ity capa01ty of thlS—SpECleS of

fish as‘a wild fiShi “If this was not done, thelr numbers

.partlcular stream 1f you can. ‘merely replant, if every

that thlsrgclnts out some of the problems.

- put in the stream and get a return; and this was part

" of ‘the reason we hired him, to find-qutlwhat this was

_report and the illustrations. As I spoke previously

Aren't your plants really in excess of the various

planted fish? Aren‘t they there for the harvest of

would be much more limited, eéven under natural COndltlons

So 1sn‘t lt 1rrelevant how many fish are taken in any

stream ‘the next year°

I thlnk vou alluded to Lloyd Roval's report, and I thlnk

Thereris~a,definité limit as to what YOu can

and where it wgs, and we wouldriike to knbwrwhét we can
do to optimize their rgtﬁrn;

Do you agree with Mr.'Rbyal!chonclusions éoncefning:]
density barriers in the streams? -

Xes;— At this time I wéuld say that I do, based on his

we will test this, and wesll start-immediately;on |

-“51ngle flsh is taken,'can’t ‘you replant fish from anothexr|

selected streams and try 0 prove it as a field. operation

285
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‘and if on a test basis as a field operdtion it is -

correct we Wlll proceed with- it.
In your testlmony at page 19. you 1nd1cate that management

of the steelhead resource for Indian commercxal

. purposes and game management, at the same’ tlme for
'recreatlon are 1ncompat1ble, ‘and you say the two

iphl@pspphles wouldrmake lt'v;rtually_lmp0351b1e for this-

ty?érofrﬁual maﬁééament to bé carried'dut

Are your management goals and your -

R

regulatlons c0ncern1ng steelhead including the

Srohibition of net.flshlng for steelhead vy Indians

 based. upon both conservation and philosophy or just one .

of those?

Basically oux manageménf of steelhead is based_in

i attempting to préserve the resource, and then what we

‘can allow to be taken.

Now, on your eaﬁliér statement,rlidannot but .
agree with what I said, that a net fishing férgsteelhead
in a river, and a sports fishing"forVSteelhéad in a
river, because this is #he,only_place they are*takeﬁ,

because they are jammed in together, is the basis for

~a conflict. You have a basis, a classic example of a

conflict between two user groups for entirely

different purpoées'at'thé“same point, and basically at

the same. time.

266
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Woﬁld you say then that your‘management_goalsrand,

regulations are based both in -conservation and

philosophy? - .
Q'ig’Dowyou understand that the law, that is, the decisions
. of the: Unlﬁed Statea J;Q hos  Supreme Court allow

Dhllosophlcal cons;deratlons to justlfy prohlbltlng

flshing by Indlans exerCLSlng fishing rlghts under

;*a federal treaty’

HR. CONTFF: Objection to the form of the .

question.

'THE COURT: I think it.is an interpretation
of law that he is not qualified to_ﬁake. |

MR. GEFCHES: I am asking him whether ~-

| Very well, I will leave it at that.

(By Mr. Getches }  Included 1n vour nhllosoohlcal

considerations in managlng anﬂ regulatlng ‘the steelhead

_resource,'ls there- any 1mportance attached to the

purposes behind several Indlan treatles7.-

I think -- yes, and I thlnk I have made my 0051tlon

clear in this matter, that regardless of any ,'
phllosophles, regardless of any feellngs, we w111
Vfollow whatever state law, congress;onal law, or 7
'court order, and I would carry those out exp11c1tly as

- close as I could to the best of my ability. .
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- So in'your ﬁay of thinking,:it is whatever the law
lrequires cf,you as opposed tc'philosbphical'inclination

towards meetlng the purposes of Indlan treatles,

o

1s that correct’
X certalnly could act no- dlfferently than that.
-You say in your testlmony that Indian net fishlng for
‘steelhead would necessarlly'be detrlmental to the
Vpresent recreatlonal fishery . on these rlvers. The
”_degree,that 1t would harm thé recreatlonal fishery

'would be in dlrect proportlon_to the amount of flsh that

ware, taken in nets.

Do you mean by vour referencas to detrlmental

‘and harm that sport flshermen-would losé flsh to. the

- Indian fishery?

What I mean ~- yes. What I mean in the statement is,

vou refer to Indians, any time any steelhead or any

animal is taken in apyrother way, there are less to be
taken by the ethex method., .: | | |
But the harm -- o

in thisfcase, the harm would.be-in the reduction iﬁ the. .
total_numbéreof steelhead inrthe fiVer,'Whichlwbuld
greatly affect the number that weuldrbe taken by:

hoek and line fisheries. This would be,‘in m§,opinion}
detrimental to tne hook and 11ne fisheries.

So when you are speaklng of harm and detrmmental effect
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BY MR, HOVIS:

Q

”ltself, ;s that,. cc:xrr&zc:t:'>
. This is correct, but only to the extent that llkerse o

fdependlng Qn.the number of fish that were taken by a -

:net flshery, thlS could be detrlmental to the resource.-

‘But inm your tesxlmony you were referrlng to harm as

- I think that is correct in thE'passage of tlme;

when vou said that steelhead was.ﬁhe_only thing that bit

‘You are correct, Mr. Hovis. I guess I have reached -

it is to‘the recteational_fishery'éndﬁnot-to'the :esou:cé"

between competlng user groups, is that. correct°

th;‘GETCHES* I have no further questlons.

THE COURT: Mr. Hovis.
CROSS EXAMINATION
Mr. Crouse, I think you mis-spoke yourself a moment ago

on a lure in fresh water,

T think you forgot, perhaps, sea run cutthroat

the stage where my thinking is generated so much on

steelhead, but yes, sea run cutthroat are,an ahédromous,

fish.
Where have you planted those, Carl? . . N
Oh, we planted them 1n a number of rivers. Wé‘haVe hoﬁ

been as successful w1th them as we ‘have w1th steelhead

——

and certainly Mr Mlllenbach,has a complete 115t of these.
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"hll’iiéﬁt: fNow,-over the course of the years, at least
-1n recent years, in my experlence, is it true that the

_cooperatlon between the . GAme Department and the Yaklmav

rwell, I guess my direct and 1nd1rect involvement w1th
- the YaklmafIndlan Natlon goes back some thirty years.

",Yes, I th_nk ‘it has been very good,

"1t'abundantly clear that within the exterior boundarles-

. That is true.

I would guess that the majority of the uplendzbirds;~

I would rather ybu get them from him,

Indlan Natlon has been, in the field of huntlng and -

flshlng} rather good?

~And in that fleld I think as you have’ sald, you made 1f“

of an Indian reServation, that you:would agree that the |

Indian nation 1tself has the exclu51ve rlght to both the
hunting and flshlng Wlthln those exterlor boundarles°'
This is cor:ect. _ _

Now; the Yakima Natibn'has madeswaileble to other ..
citizens of this state_the righteto bothrhunt and fish

within certain parts of its reservation, is that not true

And in regard to upland game blrds, for- example, and
ducks, is 1t not true that an apprecmable amount, a

substantlalrampunt of_the,upland game birds and ducks
that are hatvestedfere‘harveSted within the exterior’

voundaries of the Yakima Indian reservatien?;f'

)
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.,And_dg;those,areas,being opened to this huntinglénd

. September, we did not see a drop in ouwr dove'huhters,

' tne state laws in regards to hunting and flshlng thhln

~outside of the reservation.

certalnly in” Yakima County, both Waterfowl and upland
blrds,‘come frdm thhln the boundarles of the Yaklma

Indlan'reservatlon.

;fishing aséiét YOg_iﬁ‘the sale of huﬁting and fishing
licéﬁéeémﬁithin?tﬁe:Statg ofzwashington? o '

I don't know. I Would suspect-that if it=was'ciosed 7
1n its entlrety, we - Would poss;bly lose some hunters.
However, when the- Yaklma Indlans closed their lana to

dove huntiqg last year, but opened the f;rst of-

we saw a shift., 8o I think it would be difficult for
me to tie down dlrectly how blg an 1mpact this would ‘have|,
I see, Now . then, with regard to the huntlng and flshlng
within the Yakima Indian reservation, the Yakima

Nation requires citizens of the state to conform—With

' the exterior boundaries, is that not true?
Yes, on the species.that theyjallow pecple to take,

they require them to conform to the state regulations .

Now, if I might go to another:rarea of cooperation in.- -
regard to off-reservation Indian fisheries, where the
fishermen have been fishing both in violation of state .

law and tribal law, your enforcement division and our
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_enxorcement dleslons have worked very well together in
"arrestlng offenders’ | |

B} Yes, We recently had a case: of Joint patrol w1th1n the
: éastwmonth;between.your enforcement officers and the
iGame Department_offlcers. R S 15 ’

-,,have an adVantage Jn regardwto the apprehenslon of

not have’

know who are the potentiel violators.

Now, a tribe that is trylng ~= you have worked a large

Is it also ‘true that in regard to the Yakima Indlan"

members that 1n many ways our enforcement offlcers
v1olators that sometlnes your enforcement lelslon does |-

This is true. I don't really feel qealified to answer .
because I'm not sure what direct'a:ee you were in,eMr.
Hovis . 2 L
I'm talking about the recognition‘offthe membefs'and

knowing .a little bit more about where they fish and

Yes, You are telking now about Inéian violators off
reservatien? '

Yes, | ‘ 7
Yes,VI would think that'they very possibly ceuid'be
nrlvy to better 1nformat10n than our people because .

of their very nature, where thev are.'”

portlon of your Job,both as Asslstant Dlrector.and

as Director, it h@s been involved in community relations,

o292
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}11s that not true, Carl°

7 ;fHoﬁér .:"“_

 I’wbuld:object on relevancy. 'In this field we are
'outSLde the case area geogrgphlcally. '

whatever ;our point is and see where we go

{BY Mr. Hov1s) The reason I ask that prellmlnary questlo

- difficult time in. maklng a dlfferentlatlon between someome

‘regulations and state regulations, ig that not ﬁrué?

MR CONIEF- I w111 object to that, your

MR. HOVIS: Thls is prellmlnarv

_;MR.,CONIFF: I feel we are gozng afleld

‘THE COURT~' It approaches at least, but get

tau'--

lS my next one was gomng to be that the publlc has a

who is fishing legally-in conformity with tribal

regulations and someone who is’violéting both tribal

In other words, what I-am trying tO'get at,
Carl, isn't it true in your experience that a trlbe
itself, the whole trlbe ltself gets blamed for the
excess of any individual who is a'member of that.tribe
or who may be a membe;,of a néighboriﬁgg'tribé?ll

MR. CONIFF: I would object to the Quéétion,
your Honor, we don't know who the public is heré.

THE COURT: There ié\ceitainly no foundation. |

I think anyone cogld spealk to;that'that,has a general

acquaintance with the subject matter, he could give an .-
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,oplnlon as*tb whefher'that was the case or not, I dOn't
. know how much relevance it has to our case, but the

. generallty of it, can vou speak to 1t generally’

THE WITNESS-' Yes, I think maybe I would use

a. dlfferent example, if T could

I think probably the lequally Indlan trlbe

'~has 1n many cases din nress releases been referred to as

”flshlng off reservatlon when there were no members -

of the.lequally Indlan trlbe involved 1n the flshlng.

So it is possible that thlS can happen. _

_(continued on.thefﬁext'page.j b
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'-5So 1t woulﬂ be your‘oplnlon then in relatlon, based

. on your experlence, that a tribe would have‘a legltlmate

1tr1bal interest- fn regulatlng its members' flshlng,

both off and on reservatlon from Vlolatlng conservatlon N

,,.rules°‘ 7 1 _ _
'lI would thlnk that a trlberf ‘the size of the Yaklmas,'
‘w1th the amcunt of pollclng they do. haVe, would probably

“have ‘a greater irterest in this than some other.trlbes :

would _i

Now, 1f T mlght ‘go back to the Klickitat: Rlvér
Technical cOmmlttee, which was put together in 1957 and
also in 1951, and has one member from the BIA one"
member.from the Bureaurof'Spdrts Fisheries, one Yakima

Indian,member, and onelmenber from the Deparémeht of
|

rFlsherles, are you famlllar with that?

|

MR McGIAPSEY- I thlnk “this is o#tside the
case area and not relevant totthis,lawsuit. jI'ébjeéf. |
THE COURT: In what way do ydﬁ'$uége$t that -
iﬁ_is relevant? - | i |

MR. HO#IS?_ The reason I am sﬁggeéting it:is
relevant, your.Hono:,'I want 't6. show during #he ¢§urseri
of this trial, if I may, the other hlterﬁatiées toward

regulating of an off reservation treaty fishery in
: ' D |

cooperation with the varioué departments to serve the

. - ‘ , .
conservation interests of the public at 1arg%, as well
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o as the management agencmes and the Indians themselves.

-,but~lf;ln-ls a general questlon,of tnlsrw1tness'

view of that method of proceeding, if he is Familiar

that agreement T 7

I suggest tnat this pertalned to salmon-—-

n-— that you discuss 1t -

THE COURT- I don't want- to sPend any great

amount ‘of time belng dlverted avay w1th respect to lt,

Wi;hfih, he:eaﬁ staﬁe epﬂlflfdon’trwant to go into a |

lot of detail about in, from this witness orianybodyaelse |

- | '__MR;'HeVIs: I am not so sure thetfthis_~ |

witness is even;femiliarewitn it; _ L
THE-COURT-:eHe may not pe. - yn-?'
If he is, he may - have no opinion about 1t, too

T don't belleVe we were a party to those meetlngs 1n

|

The Department of Flsherles pretended they had your |

authorlty for the Department of Gane.

|

Salmon and steelhead |
|

THE COURT-_ You don't speculate about it.
If you don't have a memory about it, you obv1ously
would hesmeate to exoress any opinion dout 1t, wouldn 't
you? . 7

iHE'WITVESS- 'This*is-true.

ﬁll rlght, we will pass that

Now, in regard to the Compact hearlng that
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:i;régulates'thé,fisherg on the. Columbia. The peo?le who

are members of the hearlng board is one from tne

Department Of Fisheries in Washlngton, and also the.

Flsh Comm15310n from Oregon. . Those arevthe regulatory

ijolnt bodies, are they'not?rgir

Yes.

~ And there'is al$o an advisory committee'that advises

this Compact committee, which is composéd'of vourseif .
for the Department of Game and the Department of Game

of Idaho and the Department of Gamé in 0regon°'

"And the Department of Fisheries in Washington and the

De?artment of Fisheriles in Ofégon."

_ So the adviSory committee has a five ﬁember group?

Yes,. _

Isn't it true that throughou£ at least the last ten
years that this advisory commirtee has been giving to
the joint Compact &Qmmiﬁsiwnan'approximate size df'borh

the summer and winter steelhead runs for the consideration

-for that Commission?

No.

You have never in any of the hearlngs durlng that ten

Vears come forward and made . a statement in regard to

what the approximate run of the sockeye ~~_pardon me,
of the steelhead, both,wintergand summer, would be .in

the Columbia River?
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"The eStimateérﬁhat éré provided thére arg'the'state's.jh
Vinfofmafion3anduaieldeVelopealby the Oregon Fish i_
Cdmmissidﬁ;:and ﬁfimarily, the Oregon-<Washington
_ﬁépartméﬁt Qf;Fisheriés,

'TheSe esﬁimatés-are presented to this

’fpartiCular board that you referred to, and if my memory

ié correct,*EIE'also likewise'presented‘tq the Indian -
LpeoPle involved, to them, I believe, the déy,befofe the
hearing, to the board the same day és the hearing, and
are preéanted alsé to the public, _

- But these are not figures that are developed _
by in effect the Game Department. 'They-are deVelqpedfrr
by aﬁd'for the two agencieSﬂéhat'have the primary

responsibility on the Columbia River for establishing '

' Seasons.

_ - If I could clérify a-littleibit further, the
function of the advisory board, Mr. Hovis, thiswgdviSOry
board waé éppointed by thg threejg0vernors-of the three
- states involved about ten'yeafs]ago for the puf?oségbfl
being able to ad§i$e$the two ageﬁéies as to what the
advisory board as a whole's feelihg was onfcommerci;l
Seasons“ih the ColumbiaiRiﬁer; ' | B
 Bu£ thefé”is an estima;é made  of the summer and-wiqter-;
Steelhead runs .at those hearings,'and have been For £he

last ten years, but not by your department?
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_point, which was‘the«day befdre the meeting, there'were

_so many saimon of thls type, dependlng on tne season,

They give an estimate of-whaﬁ,they_aﬁtieipate is coming’

- and have done some Very minor, work on some of the

No, thé?estimateé<~e agaiﬁ; Iram'eﬁéaking from memorY{’:
but there are flrm Figures there. I thlnk I pOLnted

thlSjouttbefore,.and_the thing that I’have:at thlS

901ng over Bonnevxlle Dam. _
fhese are flrm flgures,.and there are . firm
figures:of steelhead likewise that have been counted
dﬁer the Dam-and sc on u§ the'river;”so these are the
f;gures they used. | | | |

From this and- from the commerc1a1 catch of

salmon they glve an estlmate, ‘and I presume, and I know

they have a lot of Ehlngs that they crank into thls.

in the river, but the proof is always there et
Boﬁneville,”and if they haﬁe'erred on the side of being
liberalwthey;cﬁt back the.seaspn,"If they haﬁerefred
on the other_side again?based entirely and Eetallyron
Bonneville counts, they may extendelt for a day, they
may cut a day off, - , e _

Now,ryou work WLth.the;International Treaties, do you not

No, I do not. I use that advisedly. I have been aware

migratory bird treaties. I have not worked-u— if you are -

referring to fisheries, no.




042 R LR
. 1 Q o, L‘am;;tali:ing‘ Labouﬁ basicaj.ly thé_migra—tory bird

| | , ﬁf‘eﬁties'. : In ot’he-z_." ;Words, 7 cei:‘t’a.inf'guidelines- are set

3 'to you, setfforlyou by the Federaerovernmenﬁ within
 4; | _whlch you work ' | -

s - ’ MR, CONIFF"‘ I oﬁj‘épt, yotlirﬁ,onor.”

6 - - - . THE COUR‘I‘- Yeé, rler.t's not get off into

7 - én;*thlng bu.t Eish, unless it is dlrectly applz.cable in

8 ' some way.

9 Q Is there ‘any prévision made 6f legislation for In-dia-mr,
10 ' treaties like there is in state legiélé.fion- for _ .
11 - international treaties? - | |

12 ' A B know of no prm’riéiﬁn as far as the Game Depértment is

. 13 : concerned for provisions for J.nternatlon_al treatz.es:_
| a4 in our .legislature. . o _ |

15 |- 0 Now, thﬁoughout your questioning ,7 you have té.iked a lot
16 _ about net harvested fish, but isn 't it true that yb_ur.
17 | department in both its pélicies’ and regulations is just
18 - as strong élbOU.tPthe commercialization of hdok caught
19 | steelhead as well? . |

20 A State law prbhibits the éale o.f.t-stee.lhead as it does

21 7 | other game émima.ls- and ;game' f:f._srh, and ves, we db enforce
2 -laws again‘st' cbmercialization.

73 | Q But in your planning, in your. plannlng, would lt not be 7
24 true that you were. just as adamant, just as strong in

25 your,plan_nlng against the comerc:.allzatlon of steelhead,
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whether hook caught. or. net caught? - -

Yes. | |
, rmR;VHOVIS:- That iS-ail;'- |

7 ; :THéJCOUﬁﬁs Is there anyone else1foffthéf;,
plaintiff? - & - - |

- CROSS .. EXAMINATION

BY MR, ZIONTZ:

Q

0 P o0 P

Mr. Crouse,'festerday youiwere testifying briefly about
the Quillayute situation. As I understand it, the
Quillayute River system is élsteelﬁead'bearinglrivér .
system and streaﬁ, isn 't that true? |

Yeéf | |

The Quileute rééérvation is at,the mouth of th&t:stream?
Yes. “ | .
And'within that reservationryou_héve stgeiﬁéad,
'COmmercial_steéihead netting going 6n=in_that_rive£
syStém? | | |
Yes.

And the'steélheéd resource in that fiver'éystem is

therefore shared between the Indian commercial fishermen

‘and the sportsmen upstream of that reservation?

" Right, ves.

Now, you had a Game Commission'meeting in October, -

October 2, 1972, and one of the items on your agenda was
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" for Indians, isn't thatrright’

: Thls matter.has been,gOne into qulte exten51vely by other

counsel

" ahead.

'Yes, the October meetlng of 1972 we &1d, and I dld thls

Yas,

thefconsiderationxﬁf the Game Department for the first

time authorizing the river net fishery off Yeservation

MR"}CONiFFE T would object, your Honor 7

THE COURT: If there is something that

hasn 't been covered, in your'judgment; Mr. Ziontz, go :

"MR. ZIONTZ: I would ﬁot‘pursue igif I ,
thought it had been covered..r_ 77
' ' THE COURT: I am sure you thlnk so, untll I '
fipd out otherwise, I will assume that it 1is not |
repetitive. ) -

Do you recall the guestion, Mr. Crmis&'>

in ouwr discussions Wlth our attorneys.

The questlon was, was it not an agenda item on that
meeting, that is, the sub;ect of,off‘:eservatlon Indian
f£ishing? : . . |
I believe it was, yés. 7

And your counsel, Mr Conlff, was present at that neetlng
and adv1sed the Commission of the legal 9051t10n of the

Game Department, that they wereiln at that time?
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the testimony.

ind'ﬁéfreaaﬁin the;ianguage from the Washington'State
Supiemedeurt decision,=advising'that-the Game .

Department could na"ionger contend that the state

Estatutes were controlllﬁg, énd that the statutes would

have tgﬁylg;d,to Indian rlghts, and that the Department -

would have to make a decision based upon suyportigg

- facts and data, that Indian ret fishery Would not be:

incbnsistentrwith the necessary conservation of the
steelhead flshery. | | | -
Do you remembar hls adv151ng the Commission
and yourself of that?
THE COURT: Of that general subject- matter°
THE WITNESS: Ye3. '
All right now, I will ask you, Mr. Crouse, whether one
word of information, data, or supportlng racts was glven

to the Comm1551on regardlng the. Quileéute f:.she-_ry?=

I can't answer that directly without referring back to

THE . COURT: Well; 6ffhand, you do not recall?

THE WITNESS- 1 do not recall.

_We would refer to PL—37, whlch is the mlnutes of the'

Washlngton State Game Comm1551on, of thelr meetlng of

October 2nd, and I would invite Mr. Crouse to peruse

that,rlf he wishes to. -
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Yes, Have you fouhd it, Mr. Crouse? - .

Yes, I believe I have it.,

© Do you want-to take a fewrmiﬁutes to scan those minutes
~and tell me if vou can f£ind any reference to the

Quileute Tribe and the Quillayute River systen fishery

there?- _
" MR. CONIFF: The exhibit speaksrforritself.
THE COURT: of course, ‘but it is scanned
guickly, and he can answer- the questlon.
In ny scannlng,'l have not seen 1t I have seen several
other rlvers referred to, the Queets, Qulnault
lequally, Puyvallup. If it is here, I have mlssed iﬁ.:
| THE COURT : ALl right, go ahead |
All right now, in order to allow an off reservatlon
Quileute” net'flshery, there Would be a necessary shift
in therpr0portionate shares, 'is that right, betweeh the
Indian commercial fishermen and thequpstream_sportsmen?f
Yes, this would be provided they carried on the séme_
type and efforts of fiehing on the reserVatioﬁ.‘,.
Do you heve any idea what the,prasenﬁ sharing
proportion is, that is, Whar proportion of that run is
taken by the Qulleute commerclal steelhead flshermen,,
and what proportlon lS taken bv the sportsmen upstream _
in the reservatlon° ' |

Again, I would have to check the sportsmen’'s recoras,
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butawe'ha?é atﬁemﬁted, and I think the only iniérmatioﬁ_'

we would‘have, for what it isgworth, is the reppft‘thatﬁ-

 was done in 1972 by Nlelson.' I beliéve'you have it

' entered.as an exhlblt 1f my memory is correct, and when

we attempted and recorded some real deflclengles, we
pointed out in the report the way it is written, it
gives us the best estimate we have on the take of fish.

by the Quileute Indians on the reservation. We have

not been able to obtain figures that are reliable

figures on this catch.. I wish that we could.
Excuse me, taking the Nielson report for what it is
worth, what sharing'percentage does that requiré?

We didn't attempt to make a sharlng percentage. I think

the Nlelson report indicated with all of its

def1c1enc1es,'1n'our best 3udgment, Indlan take;'
exclusxve of the Columbla River, Was in the nelghborhood
of 50,000 flsh a year.' 7 _

You are not talking about Qulleute alone, are you’

No, I can't break that down, &and agaln,_I say the re?ort -

has got some real deficienciet. My ‘memory is that the =

~overall estlmated for what it is worth, and the
 report speaks.for 1tself, certalnly, is that in the_

: Year of 1972 there were app:oximately'SO,Goorsteelhead

taken exclusive of the Columbia River-steelhead-taken

within the State of Washington on Indian reServations,

305




048

ET8

10

11
2|

13
14

15

16

17

18

19

20

21
22
23
24

25

- - e =

_for itéelf,xapd points out the deficiencies in reaching -

What was the sports take?

'rbiological people. ' - -

all been entered in the recoxrd.

and again I qualify that by saying the report speaks '
this figure. -

Again, I believe you have to get figures, oriIfcan

refer this to Mr. Millenbach when he talks to the
THE COURT: If you don ‘'t have the figures

you can 't respond to thaﬁ question, - '
THE WITNESS: This is correct. They have

THE COURT:. There must be a record someplace.

(Continued on the next pagé.)
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i 0 (By ﬁ;. Zientz)'Now;-referring to yburtmeeting'jﬁst
2 '~ tHhis month, did you ﬁot-aleo have-Indian’off reser=
3 o vatieh net fishing as an aéende item;fo; that'meet-
4] ing? - - -
5| A Yes, we did, and we - attempted to rather carefully
6 consmder the Indlans and thelr off reservat;on net
7 Vflsherles. We went to the extent we 1nformed all of 
8 Vthe t;ibes,,we went to_the extent of preparlng-ourg,
9 written meterial’ahea&'—— . o
-Id ) VYou are going beyond my_Questibn.
11 a Am I? | o |
12 0 Yes,'I just askedryou about‘the:agenda item.
13 | a I thought I counld clarlfy that.: Okay.
- 14 o Was it not the purpose of that meetlng to con51der
15 | whether or not to establlsh a.season for net flshlng
16 | steelhead by Indlans off reservatlon° |

17 a, The,purpose of- that portlon of-the meetih§ weefan-

18 attempt to meet the test set up in the Puyallup

19 cour decision and to -- ‘:'* )

20 0 Can you answer my’ qpestiqﬁfyéﬁieriﬁorﬁﬁgef the;-
21 next plane? Was{itipqtsthefguféqségef‘thaf‘agende
22 : iten to conside:Hwhefﬁeiﬂorﬁnot~fpgéeﬁ“ngwan:off
23 reservation Indian net fishe£§? T

e

24 | A Yes. :

25| o Did you or any member of yeur staff at that
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~meeting bring up to the Commission the'existing

On steeThead I would ‘not glve a blologlcal VleW on .

sharlng geing on in the Qulllayute Rlver system°
I don't remember -
Now, -do vou share Mr. Millenbach'e view that
approximately 50 percent of the run: of steelhead
is needed for conservatlon Qurposes° 7- o

MR. CONIFE: Could we have,a_refereece
to what'material?' _ o |

| MR, ZIONTZ: That is éL?37;

TEE COURT- Flrst of all, &6 yqﬁ know
whether thaerls hlS v1ew°

TEE WI;NESS' Vo, i‘don‘ti

(By Mr. Ziontz) What is your VLeW°fw,ﬂ,

it. - e

R 'L'

Do you belleve that . ehe escapement necessary for

conservatlon purposes ‘is essentlally lm00551bie

if a net flshery i%s allowed° ﬁj;ij;;{?ﬂnl
Yes, but agaln you have ko quallfy the net flsherles,

and you have all degrees whlch I th@nk has beenA

alluded to before. i ,fﬁxu
Does that mean yes in general 'terms®but sometines

110?7

Well, it means exactlf this, the quantity of the

net fisheries, a five-foot net for five minutes
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" by one persoﬁ, no, an unregulatEd.totel fisheriesf

would wipe it out.
So that going from-all“extremes from a minimalfnet

fishery to a maximun complete blockage of the river,

ycur views would shift'&epending'bn'what rbbkrplaee‘

within those two extremes°r

Yes, if you are talklng about a net flsherles and

~ what effect it has on the Flsh itself.

All rrght. Now, under BXlStlng Game Department
regulatlons, as I understand 1t, they permlt a dally-

bag 11m1t of two. steelhead per flsherman, 1s that

correct? LT T e T T

N .
oy -

That's correct. . s
And a maximum of thirty per séason?

Yes. - . o SRR ﬁ_j-, S

1
:
Coa

Per fisherman?

Yes.

" There is no present llmltatlon on the number of

steelhead flshermen who can enter the flshery each
year? o o

MR. CONIFF: I object, this is very
repetitive., Mr . Pierson has covered everj-dne of ..
these'queetions the last three qﬁestions._L |

. MR. ZIONTZ:This is preliminary, Your Honor

THE COURT: Well, let's .not go too much
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'iﬁ'detail'over,What has been covered under the

guise of preliminary. B

(By Mr.'ziontz)_Noﬁ, as Ituhdérétand iﬁ,ryou haﬁe
approximately 145,000"1icen$ed steeihead'fishérﬁeﬁ ‘
in the State of Washingtoﬁ as of this date,:ié'that

right?

-I thlnk that's rlght, ves.

And you are allow1ng them by 1aw to take up to

- thirty fish per man per season, and my calculatlons”

would 1ndlcate that would mean 4 350 000 steelhead ;_

are authorlzed by law by present regulatzon for ?5

-recreat;onal flshlng, is that correct?

That's correbt. Ndw; could I enlarge on that
statement a little bit? ;j;j]?Vf‘ o
No -- | R “ o
E THE COURT: Yes, y&ﬁ'ﬁay.'
MR. ZIONﬂz. I was 901ng to take 1t to the
verj'next step.  l'3FC ":Wf'-fJf‘”' _

' THE COURT: Every,witness has a_right tq,
explain his answer- if he‘éhooées, hut'dohiﬁ &o-it
at great length. I have heard, I'm sure, what yoﬁ
are going to say before, but I will allow you to
state it briefly again. -I _ _

| THE WITNESS: Weli;‘veryjbriefly, of the

total that vou mentioned as arppSSibility; we do
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have our recot&sFthat'indicate_What-the:oatch is, -
whioﬁ is in the neighborhoodrofnzsd,ooo steelhead.
a-year. |
(By Mx. Ziontz) Now, Mr. Crouse, can you tell'me
what was in dollar amount the total budget of your:.
department for this past fiscal year? 77-' -

MR. CONIFF: Your Honor, I believe this
matter has already been answered e

THE COURT It must be ln the record

lee us a round flgure. gy , o

THE WITNESS: I'm sure that all oF thls,

has been entered, T would guess the. past ‘year.

‘the total budget for . the Game Department for all of
- its operations and)managementjwas 1nfthe ne;ghborm'
'hood of $8,000,000.00.." ' '

- (By Mr. Ziontz) Did’ any part of that come from the

general revenues of the State of Washlngton?-

Not_ofav- no.

The sources were, as I understand it, primarily

license fees, mitigation funds, ‘federal fﬁhds,w_'

those three main sources?

Yes, and license fees will account for 75 to 80.

percent, the rest of itrcomes'frbmlother'soaices;
All_right; I take it you do not Suhmit your budget

to the Governor £6r approval? You are an
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1 indepeﬁdent'égéncy, is that right? .

i 2. VHO. | o |

3| @ Well, what is the.situation‘with regard-£o you£:‘
a2l budget? | | - R

5| & Our-budget goes through thg,same process as any

o

6 State bﬁdget.
s+ | @ Even though you don't use aﬁy mbﬁieé ffom‘thek -
8 State revenue?

9 | A This is correct.

101 2 General revenue? ‘
11| & That's correct. The épverhqf goes throughfhis process|,
12 ' it goes-through thé législativé-p;océss'£hgésame
13 - as any other State budget.‘ L , |

K

12 | & Is it a fair: statement to say the cllentele of the

15 Game Department are ‘the sportsmen of this State?
i6' . ; MR, CONIFF: OCbjection, Your Honor, calls
17 Vfor —-— the questlon is 1mproperly framed. |
18 THE COURT: Reframe it, please.

_w‘ 0 (By Mr.VZiontz) Mr.Crouse, can fdurtell me7What
20 - group you view,your'ﬁepartment;as ériﬁarilyrand-

91 essentially serving? o |

22 | B Yes, I feel we are serving all the people who use

23 the wildlife resources of the State that this
24 , department is responsible for. Now, our user'group
25 ~ is hunters and fishermen and also n§n4¢0nsumptive

312




p45

10

11
12

13

14
15

16

17

18

19

20

21

22

23

24

25

oo o

,In your malllng 113t of notlces for meetlngs; do

'users, and they are as v1tally lnterested in ohe

wildlife resource, lncludlng the flsherles resource,

as those that use lt-’,Thls group probably numbers.

as large as. those who hunt and LlSh now.

you presently 1nc1ude any of ghese non—consumptlve
user groups?

When we have a moeﬁiné that-theﬁfha?o éhfihterést

Cdin or'they have expréssed'an*interest.ih} i think -

the latest one Was a year ago 1ast MaYr we 1ncluded,
a substantial number because the COmm1351on Was'f
considering somethlng'that they had a v1ta1 1nterest
in and they asked to come and asked when lt was.
And'in‘terms of thé_specific'topio involving Indian
fishing of steelheod, is it not true that your.

department has carried on a public relations cam-

paign directed primarily to pursuade the public

that Indian fishing is incompatible with resource
protection? ' 7

No, I don't thlnk we have.

Have you not produced a mov1e to that effect°

‘We produced one I belleve.about ten years ago.

Are yoﬁ‘still using ﬁhat?

. Maybe it was fifteen.

(Brief pause.)’
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BY MR. TAYLOR:

~in the dlmlnutlon of-the share of steelhead avallable

Are you considering the questlon°:rﬁ_‘

I'm con31der1ng the questlon; I don t know if it's
still in our: llbrary or notu Normally these thlngs
are out before that. g '
Finally, Mr. Crouse, is-ifFﬁétga'fact that ‘the basic
pOSltlon of the Game Department has been that it 1s

unw;lllng, unless absolutely forced to, to part1c1pa1

for sports flshermen°: fflji,_ﬂi.';ﬁ ' .
Yes, our 9031t10n haslbeen that wevfeel .steelhead
by the very nature are a £ish that lend'themselves
to our recreationalruse, and this is a higher and
better use for them than commérciaiization.

MR. ZIONTZ:VThankijouQ

THE COURT: Anyone elserf6r'the §lgintiffé?

. Mr., Tavlor.
. CROSS-EXAMINATION

Mr. Crouse, you_discussea:bkiefly yestérday YOurr~5
experience with regard to-obserViné fisheries on
rivers in the State of Washlngton, and you brlefly-
alluded to the fact that yon had observed the o

Qulnault River and the Quinault net flsherles'on

that river. You said that you were aware of the .
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= steelhead sports flshery on .the npper Qulnault
River that is regulated by the State as a.State = 1i
jurlsdicthn that is off,the,reservation;,are_you-. 
aware of that’fiéhery? | | o '
Yes. 7 L
And'are ybu aware thét“there,is aﬁ Indian'regulated
steelhead net - flshery by Qulnault Indians near the - =l
mouth of the Quinault Rlver° 7 7 |

Yes.

{Continued on:ﬁextfpage.)
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‘them expand lt.r

Are you also aware that there is a hook and'line

sports fishery for steelheading by the Quinault

Tribe mainly for non-Indians on the Quinault River

wzthln the boundaries of the reservatzon’

Yes, ‘and if I could expand a blt on that, I Would,'

like to compliment the Quinaults on it because
I think they recognize this eventually will be the

higher use for this resource. I thlnk that thls is

' an area that the Quinaultiindlans, because of-thelr'

unigue reservation, certainly can make more money
from steelhead as a sports fishery comparable to
what some other Indians have done in recreational

uSe,-and I think that this is an—eﬁtremely compat=

ible use. I encouraged them and I would llke to see

— . s —

You also stated that you belleved that the net.
fisheries for steelhead and sports fisheries for.
steelhead on the same river, are not compatlble,

is that ‘correct? | S |

I have said, and I ﬁhfﬁkri;éan reiﬁéfaté itragain,
that a sponts flshery and a‘commerCLal flshery for
steelhead on the same rlver and the same areas are
not ¢erta1nly compatlble. Likewise, a net f;shery

for—steeihead; depending on' the magnitude, will

Certainly diminish the sport take or will diminish
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the total number of flsh | _
If I could refer to the Qulnault just a little

bit, and I'm not sure how many are- taken off the _

‘rlver, but from my memory and my Judgment, I can

give you a cqmpar;son, the area of the Qulnault

f

- River that is outside'of.the Indlan reservation, -

our'daﬁa in&icates; talkinngff the top of my .
head, normally'take_léss thaﬁ_a;théusand fish a
yeargby:sports:fishermen.*Ydu'drop'doﬁn,to thg
next ri&er oi.éompérable size;:the'Humpﬁﬁlips, and

again I would presume the average’is 14,000 a-year,

agaln I'm uszng flgures off the top of my head, but

a comparlson,_the Qulnault Rlver should.have the';

capabllltles of’the Humbthllps to produce sport
~fish. I'm maklng a presumptldn., My presumptlon
is that the-ma]orlty of:these;f;qh are. taken

-commerc1ally by the Indlans.

You have also sald that the Game—Department does

- not stock the Qulnault Rlver Wlth steelhead becausef

of objections by the sportsmen, 1s that correct”_
No, that's not correct. What I sald is that we have
some rivers in the State,-twq of them that-are on
Indian reservations, the oﬁiy't%é.I know of are the

Queets and the Quinault thaﬁ]we"ﬁaVe not stocked .

fish. Wé have others that do ndt go through
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pUrpose’ In doing this is, number one, we. have ln

_people have done an exceptiohally good job on it.

reservations that we treat the same Way, and our

the past not had sufficlent money to_ralse enough,
steelhead smolt, but, number two, you have a,usef'
group that desires to feel they-are catching what

in their-opihion is 'a wild fish. So they-h&ve'asked_
that some rivers be set:&sidenfor;that;

We have two that go thrOugh-Indiaﬁ reservatibns,'
these are the only two that I know of.” -
And both the Qulnault and the Queets Rlver go through
the Qulnault Indlan Reservatlon ‘and you do not stock
those rlvers°  ?_ ;Hﬁ{-b, : :"ﬁi -

Yes, that is correct. ‘wi;*{

You said that “we;f*refexriﬁg to tﬁe7Game'Department,
have preserved thelsteelhead, you made . that statement
about an,hour aga, ‘is thatlcorrect°; _

Well, it may be a 1oose ——‘yes. It may ‘be:a loose
use of the term.- Some State agenc1es,zlﬁrsteelhead.
are going to be preserved, w;ll be manaéing thém,l
With no managéﬁent they would not be presérved;‘This
is:the responsibiliﬁyrbf'the Game Deparément, and

I am extremely proud'and'think we have an outstandlng

'ly good steelhead prdgraﬁ,in‘thiSVState.'I th;nk our 7-

I might-say better .than any other state or any other
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is a sport fishery.bn the Qﬁiﬁault'River both

MW~ th

'start to not only develop their own egg supply but
'demand_is there for it. This would be a reai'bOnus

‘Would the sports fishery -- a feﬁ*momentS'ago

'eveﬁything is done for méney; The fish WOuld'ﬁot'

"be sold by the pound, they would be'soldAby_the

area that I know of.
You agree then that the State has not stocked the'

Quinault River, and you are aware that the -- there

regulated by the State- and regulated by the Indian
tribe? B '
Yes. Likewise I might say we haVe furnished to the
Qulnault Indians steelhead to raise in thelr .

hatchexy, and hope that they will be able from this
develop a good recreationai-fisheries because the
for the. Quinault Inhdians moneywise.

you. congradulated the Quinault tribe'on the fact
thai'tney are engaglng in. managlng a sport fishery
on . the reservatlon, and you sald,that that sport
flshery would be an-eConomic benefit-to the'Quinault
Woulsthat be a commer1c1allzatlon of the sports
fléhery Ef it were an ecoanomic. beneflt ‘to the
Quinaults? - o

It wogld be a commercialization in a Sense that

sportsmen, and I could envision very easily

319

Sy




ph2

25

10
11

12
13
14
15
16
17

18
19

20
21
22

23

24

something like Yarm &prings-whereitheEMw¢illasﬁmve
done a good job in making‘efrecreational,areaithere
that would include a ride on the-river. It in-

cludes sports flshlng, it would be ‘carried out-7

- with lodglng there at X dollars per customer that

would come from -- I thlnk thls would attract
people from all over the country. I don't thlnk
there s any guestion’ about lt - They would then be
in effect selling their steelhead at not-flfty

cents a pound but at a’ prlce of whatever the people

would pay. for this for recreatlon, which normally

is in the nelghborhood of $10 00 a pound, somethlng
like that, I believe. ' '
How different'would that be, the recreational

sportsﬁfishery'eg the Quinault Reservation that -

you just“desqribed and congratulared‘the_Quinaults,

on it, on managing or regulatingféo'that'ir-can'
exist? How drfferent would that be from what the
State does with the steelhead°

Bas1cally our program is one of recreatlonal flshlng

Thelr ‘Program is one oﬁ.recreatlonal flshlng and

they do not sell then by the pound, they would be
:'correspondlng very close torours.’

o S0, would you say that ‘what the State does in terms

-

of” what you call managlng the steelhead for

G
I,
-3
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- of .the State of Washington?:

in '68 indicated that 1t Was in excess of $300 mllll(

.clally, What do you mean. by commerc1ally’ Do you

recreational purposes is actually a commerC1allza~

tion of the steelhead for the beneth of the people

It‘srnot a commercializationﬁas far as you normaIly
term commercialization. Ce#tainly; the wildlife
feSource manéged by this department, which cannot

be sold into commercial channels, is a businesslor'
industry in the State. Agaln, I can't qﬁote you .

off the top of my head, and lt s p0551bly in the S

record somewhere, but I'm sure that your last: report

which is what peoglelln effect pay for services in
pursting the huﬁtiﬁg,fishing,'and_non-recreational
use of the wildlife resources:

You'say then that'steélheadﬂwithin the ﬁurisdictionr

of the State of Washlngton are not taken commer-

mean that commer01a11y taken is deflned as steelhead

are not taken in nets or steelhead are taken in-
nets for that economic value as £ish? Is,that what
you deflne commercially taklng as? . o

Yes. Thay are not taken in nets, they are not sold
-COmmercially under aﬁy circumstances regardless of,f

W§§t-tp¢y'are pgjing by therpounﬁ,iﬁﬁa,fish market |

or a meat market. or a grocery store or from door

=
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',to door for: only the wvalue of the fish as 1t per-—

tains to what people w1ll pay to eat it.

S0 steelhead then have no -~ they are taken w1th1n

the jurisdiction of the State of Washlngton have

‘no economic value to the State?

I think I covered that on :the other side, all-

wildlife has a véry_substaﬁtial.eqpnomic valué _
to the State, and I'm trying to differentiate }-
between SOmething'that is sold in the market;di
sold from door to door and somethlng that people
pay - For the privilege of going out and taklng
themselves or a personal use.

And who benefits - from the State flshery that you
term as recreatlonal who beneflts economlcally9_;
I presume the list is rather endless.-" |

Would it be the sports fishing indgstfy, suppliers

of gear and boats, guides,‘sportS”wfiterS?

It would'be_them, it would be ﬁhe.people that make

the,campefs, the people. that sell the gasqlihe,

the State from the sales taxrthat-it gets cﬁ»ther_

motels, the restaurants, I think the clothes

manufacturers. I think the llst 1tself would be

_v1rtually endless. If vou deszre to pursue'lt, gny-

thing that they_userin the pursuit of this wquld"

4

certainly - .the]people invqlvea would béibenefitedr-

+
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Does the Gamé‘ﬁepaxﬁment take this substantial .

economic’ value into.comsideration when they nake

‘their regulation with regard to the steelhead?

I think I said in the past and again_dﬁr first -
responsibility is to the greservatidnroﬁ,the
resource, be it anything, gnd;ihis is the first-
consideration we take. Thisg is why you have-a ﬁumbér

of Species of animals you have no hunting season

N on.

(Continued on next page.)
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A _I presume the example you just used of the Qulnaults

Q  In your cross examination, Mr. Crouse -

Do Indians benefit at all from this comﬁérdial —

"and,the sports ﬁlshing'—--certalnly the management ofi
"therGame Degartment of steelhead and'rivers, if the
_ numberrof fish are'increaéed in a rivéf} and if that
" river flows through a reservatlon, there are morev 
-flSh that can be taken on a reserVatlon by the Indlans.
I don't think there is any question about that.
THE COURT: Does anyone elsé have questions

for the plaintiff? Are you ready with redirect?

REDIRECT EXAMINATION °

BY MR. CONIFF:

MR. CONIFF‘ . There ‘have been a number of
references. to the August meetlng to seek tbe 1n;ormat10n,
and I haVen't dlscussed this, your Honor, Wlbh llalson'
counsel, Mr. Pierson, and‘I would iike to flrst reauest
perm1551on of the Court to reserve as an Exhibit Number

G-17, excuse me, 18, ~18. _ -
THE COURT: Permi#sion granted;" 
Q  Mr. Crouse, could you provide<for:the'cburtfs reéord _
at.the aariiest possible time thé certified copy'of'the

minutes of the State Game_Commissiqn.méeting of August

- 23rd to which you have referred in your cross examination|

Lo

[
D
[
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I Wili;

"*Ekcuseﬁme,ﬂAuﬁust'20;,it-is,'

4
4
r

August 20 is correct,

ﬁR. PIERSON: ~Can we get an estimate of ‘when
that,might be? Would it belbefbré the end of theftrial?

THE WITNESS:_ I wouidrﬁresumg'ééi Mr. PiérSQﬁ,
if i‘caﬁ getfoff the witness7s¢and, I would be.glad
to get down to Olympia. | | 7 | |

' THE COURT: You have heard offdupliéating

equipment, like Xerox, and such? _ N

THE WITNESS: = They have'EO'bé"typéa'but,; -
such és'this,-Judge. _ ‘ - |

MR, PIERSON: United States will undertake
to make all copies if wercan'get an originél;
With regard to the August 20 meeting, Mr..Crouse, dia’
I uﬁderstand your testimony correctly that there was
a pre-meeting priér £o that time?
Yes, on all of the Indlan partles that 1t had been |
reguested by Mr. Plerson they be notlfled Were notlfledr

of’a pre-meetlng on Tuesday before the Monday Commission

-meetlng.

And were all the parties and -- that Mr. Pierson
requested you to notify notified of the meeting on

August 20 when the State Game “Commission would consider

this on their agenda?

325
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_] a - Yes,_they Were.
2 Q Were you present at that meetlng°
3 A At the August 20 meeting?
4 Q Yes,
.5 A Yes. B 7
6 Q .Did any representatlve of any plalntlff Indlan trlbe
7 - appear before the,State;Game Comm1551on regardlng the ’
8| subject of off reservatlon Indlan net fishing?
9 A  No, none appeared, and to .my knowledqe nqne,—~ none
10 ' appearedftortestifyﬁinfofmy Knbﬁlédé&*neﬁeeénpeafed,i
11 _ and none’ appeaned on the regmstratlon_for the . meetlng.
12 Q In any matter has ﬁhe Washlngton State Game Comm1531on
13 -_ , recelved an oral or wrltten requests for cons;deratlon
14 by any of the tribes for the estebllshment.of off
5 | . reservation Indian net,fishefies for ‘steelhead?
6 a - No, not to my knowledge.=
17 Q Was any representative of the Federal Government preseﬁt
18 ' at either the pre-meeting or the August 20 Game' 
19 7 Commission meet1ng°
20 A Yes..
71 2 Who was present,rif,YOu knew?
22 A At the pre-meeting I am het sure. At the August 20th
23 meeting Mr . Heckman was present for about twenty
24 L mlnutes. There was a gentleman Wlth hlm,' I don‘t
25 1 - | recall, I don't know whether he was working for'him or
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_rIndlan net . flshlng for steelhead to the WashlngtOn State

~ Game Comm1531on at its publlc meetlng*

No, the Frazier River is probably comparable to the-

nét, and I believe the.registration”éhdwed_that'there_ii
were two ladieé tﬁere.that.l:believe.were'empigyed by
the federal. attorneys! offiCé;'ji Would make a B
presumption they may have been sunmer 1nterns

You are referrlng for nurposes of your answer to the
August 20 meetzng9 - -

August 20 meetlng, yes. ";;iéiggifif:  -2’?2~}7
At the August 20 meetlhg did any of Ehe federal e

representatlves who were praﬁent'make any representations|

of any nature concefﬁingJ%he=sgbjeét'of=6f?"reserva£ion _

No.
Durlng the course Gf‘your cross examinatlon, Hr. CIouse;
you were asked to examlne certaln steelhead catch ;1gures
relating or developed allegedly_from the Columbla River
and. the Frazier River.’ _ = . -
First in your:ﬁuagment; yéu bélieve that the
Frazier Riverris céﬁ?arable in terﬁs'oflsteeihead‘
production to any of the draihages, watersheds withiﬁ-

the case area?

Colunbia River, but not to thé rivgrs in Viestern
Washington and the Puget Sound Basin or on the coast.

Its drainage is fast. It draihs into your British

3ei
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Columbia a large;shere of it.  The ColﬁmbiarRiver

is the same thing. It dralns'porriens:ofrfiVe=statee,_
aﬁd:Britieh'Columbia. These are large rivers, Qlth '
large watersheds, and probably the.greatest anadromous
fish run in the world was in the Columbla Rlver,_
probably followed closely by the Frazler;- They do notr
compare to the.snort run streams, of Westexn.ﬂashlngton
in any way .-for flsh Droductlon. - ;f?” o '

Wbuld you as the Director ofﬁFiSheries,'as'the.Directer"

- of . Game, Would you con51der‘the data regarﬂlng steelhead;
1catches or harvests from these watersheds pertlnent

or helpful to yon ln formulatrqg_e,magegement'scheme

for the harvest of éﬁeelhead’Within %hefcasé*areav

o

17N I think you would.have to take streams Wlthln the -

case area and work on it. There is such a vast .'
dlfference that you could not compare the two.
Mr Crouse, if you would turn to Dage ‘9, line 6 of your

prepared testlmony, T would,llke to-ask“you 1f'onf

‘cross examination. when you were. asked several questions

by’Mr.\Piersoh regarding—the'basis ofﬁyouf;opiniohs

'on_the nets you have described there, if it was based'

entirely upon your personal cbservations?

I have lost the"reference.* Wbuld~You -

' Page 9, line 6.

Which one?
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z-14, which - is --

THE COURT: Exhibit G-14, which was your
direct testiﬁony prepared_in.advance;-

THE WITNESS: Page lé;'linelﬁ?
Page 9, line 6. My qﬁestidn is, Mr. Crouse} isrthe-
6nly basis for your opiﬁiqﬁ;ﬁééé;ﬁinﬁ_ﬁﬁé'ﬁeﬁs that f:
you deséribé{tbe:e}.yourigeréona} obsérvatiohs?
No. o | : | 7' IR .n L
What are fhe other bases-fqr;thé.ppinions that ybu.héﬁe ;-;

expressed there? . . =~ .7

. The opinions in this are not’ exclisivély pérsonal

observations. TheyVarg;gbser#éﬁiéns1ﬁh§t’ha§é;been
;epofted to me;byiQﬁn'pééple,g@é@ﬁlé:inftﬁefGaﬁé-
Department. 7 )  i _ - o }

And likeﬁise, i_béiiévé'é-ﬁumﬁépfofathase\
are covered in the Niélson réport thatfis énfered,in
evidence. .

Are these departmental repértsrthat ydu referred tb
something that wduld,ordiparily be-célléd;to your
attention‘for your review-as Director of‘the'Departmeﬁt
of Game? o

Not always. Very often they would;.

: But not necessarily. Now if'wé'dbula'turn quite.briefiy,

Mr. Crouse, to the subject matter of USA=-42, which was .

‘the‘speech-that vou made before the State Senaﬁe and -

Lo
B
L
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House committees on'natufal resources in the Washington 
State Legislature, USA-42. - .
You will not need to refer to the exhibit ,

Diréétor,- Do you recall'théfoccasioﬁ when you didimake,i
that presentation'? B |

A  Yes, I do, _ s b v

{Continued on the-next page.) . 7~ E
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-iDidzthe%Departmeﬂt'of Fisheries testify regarding

the merlts or demerlts of Senate Bill 2141 together
with its companlon House Blll 14072

Yes, they dld._'

What 9051t10n dld the Department of Flsherles take

s

Wlth regar& to the merlts of pa3811g this 1eglsla—

tion?

The Department of Fisheries was in opposition to

this legislation. )

And who testified on-behelf,ef the Departmenﬁtofr
?isheries expressing that view?

The‘ﬁirector; Mr. Tollefson.

Thor Tollefon, the Director?

Yes. | |

To your knoﬁledge, aﬁethe hearings that you‘attende&,
did any representative of the federal government
testify regarding ﬁhe'merits or demerits of thet,,
proposéd‘legislation’i

No, I can recall no one from the federal government

‘testlfylng.

Did any Indians or Indiaﬂfrepresentati?es testify

regarding=the:merits'er,demerits of that proposed .

‘legislation?

Yes.

And what position did the Indians qr:indian

o
L
b
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.ftestlfled.so.w.

representatlves take’ Wlth regard to passage of

" that blll°

f;They were. ln favor of the passage of the blll and

.:PIERSdN::Your Honor,:jpst'a point of

'cla:ifisaﬁiqn.-ILtake'the witnesS'is_testifyingh;i

from his personal knowledge;

MR. CONIFF: I have establlshed that

he was present and attended the meetlng.

MR. PIERSON: Very WelL.

Do yourknow, Mr. Crouse, what action,_if any;'the

State Legislature took with :egard to the passage
or-aonwpassags of Senaﬁe Si;l 2141 and its doméan-
ion bill, 1402 | o |

Thaf did not pass'the'Stats'Legislatura.

Did it pass either House of the State Legislature?

My memory is it d4id not.

Now, there has been some cross—examination, Director

,Cfouse, rega:diﬁg the planning oﬁ“cdnditioniag

of the steelhead run in*the’Nisquaily River,:parti-;
cularly regarding_the pr0posals,'or'the'considera—
tions, I should'say, that you gave to requestlng
that the Department of Figheries establish a chum

season. My question to,you”ls thls: Does the

‘Department of Game plant the Nisqually River with

Lo
ot
a2
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steélhead,smolt?

Yes, we -do.

_And do the plants . occur above the reservatlon area
-nT'fon the. lequally°-:"
-Yes, they do,_to the,best of my knowledge. I would
'dnly quallfy_that‘-ﬁjI am qonfldept they do;,

Final records may show otherwise, that on occasion--

Do the'runs'from:these plants, therefore, benefit
the on= reservatlon lequally Indlan flshery on that
r1ver7

Yes, they come’ entlrely through the ﬁlsqually

'freservatlcn.

And what is the source of funds for the cost of
producing and planting the steelhead smolt which

are planted into the Nisqgually River as you have

described?

I belleye all fish. for the Vlsqually Rlver are
from

planted - our south Tacoma hatchery. The source

of funds would be one hundred percent ‘Game Depart-
ment funds. | . ,:

In your opinioni;VMr. Crouse, does the Washington
Depértment of Game discrimiﬁate in any manner
against cltlzens of Indian. ancestry w1th regard

to thelr flshing act1v1tles in waters out51de'
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Indian reservation boundaries?

"No, we do not discriminate against anyone, regardless

of ancestry in fishing or hunting er carrfing out

anything manaéeﬁ by_this department'of,the,State,

My final questlon on re-dlrect, am I correct in
”assuming that vou - were not totally in agreement Wlth
the &ec1s10n of the Supreme Court of the State of |
,Washlngton 1n the.Puyallup case which you have_-

' referred on a- number ‘of occasions 1n your testzmony’

MR. PIERSON Obgectlon. I think counsel
is testlfylng. Wohn L mmellunst, “f slnEn, )
; THE COURT: Thls is redirect. Go ahead,
No, I was not;, and to thls ~—-and I asked the case .

',bé ap?eaied'to the_Unrted,States SupremelcOurt;.'

Presently thls is under appeal.

VVAnd to your knowledge the Court has granted a ert of

certiormri?
Yes, they have.
' MR. CONIFF: I have nothing further.

THE COURT: I think'we%should'aecomodate

the witness by letting him contlnue tc the conclu51on

of hls ~testimony.

MR, PIERSON:. T have some very short oﬁes,-“

. Your Honor.

THE COURT: Gb ahead. -

Y. Y
gk
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RECROSS~-EXAMINATION o

BY MR. PIERSON:

Q,

Mr. Crouse, I am going to confine myself to the

guastions that Mr. Coniff asked you.'?ou mentioned

_that there‘was a prellmlnary meetlng on August
.14th of this year.

. Yes. -

'tAnd that at least by one means or another Indlani

“trlbes were thlfled of that meetlng,‘ls that -
_correct9'

Yes.

Now;,Mr.'Coniff asked you who appearédren Augﬁst 
20. As. to the August 14 meetlng were there any
Indlan people there° _

.

I did not- attend that..lI;cah answer on hearsay

fevmdenge,.or;ﬂr;’Mlllenbach.did attend the,meeting;

'You may ask him When he is on.

bo you have in the records of the Game Department

-a signed-in. llst for that meetlng?

As I 'said, I did not attend theimeeting;

Okay, for purposes of clarification, Mr. Crouse,

what -is your understanding of whether Indian tribal

‘representetives‘appea;ed:on that day?

It is my understanding that the members of the

Skok{

395
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‘Skokomish and members of the_island just off of
squaxin? -

.8guaxin, and one'other tribe;'and I heSitateTtd‘
- give you the name of it, attended

received no requests from Indian tribes regardlng
{asked you your understandlng, 1mpressibn énd dis-
agreement with the Hay 4, 1972 Washlngton State-*
Fdeeisibn'that in order to follow its directives
'request From ‘and Indian tribe?

Jthat I have attempted to follow advice of counsel

Court's directions, in that manner.

By that do you mean the Skokpﬁish Tribe?

Olympia =~ o IR o - = B

Mr. Coniff has alluded to the fact that you have
off reservatlon Indian net fishing. He tas also
Supreme*qu:tedec151on_1plthe P;yallup case‘VMyi
questionfés: Is ftfyour Fnderstanding,of thet.f
to—theQGame_Depaftment vou must first'receive'a
It is, my understandlng of;that decision, Mr. Plerson,'

in trying to deal wmth this sxtuatlon, and I have

attempted to deal with it in accordance with the

THE COURT: Well, from that source are
you of the impression that before you can deal

with the matter yot'mustfhaveaa reguest from an

Indian tribe?
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THE WITNESS: No, I don't believe.so.

(By Mx. Pierson) Mr. Crouse, with respect'to the.

=hypothet1cal that you had recelved elther on August

14 or August 20th of thls vear representatlons from

any - of the plaintiff tribes in this case about What
volume of steelhead fhey would like to take‘by '
nets off reserﬁation,_hewrthey would fish, where

they would f£ish, how many fishermen they mightfha?e,

days they might fish, would it have made'any

difference ih the recommendation of the-Deperfment o

of Game s staff to the Game CommlsSLOn regardlng

”:.off reservatlon Indlan fishing for steelhead°'
7‘Is there any chance it Would have made any

'“dlfference° ff » ,“35;

Well,rlt,ls,rather_m - yes; I think there is a

- chance.

So that9thbse type of facts are the kind that you
ought £o con51der ln determlnlng Whether to author-

lze such.flshlnd°‘

'-Lf I could further quallfy what I was going to say,

yes, I thlnk there is a chance, because I don't
think we can preclude anythlng llke this. The ..
ultimaterdecision wogld.have,been the Game = - S

Commission's decision as a final determination.

We have made recommendations to the Commission

347
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virtually at every ﬁeetingrthat they ﬁaﬁe not
follﬁwed;-so i'doﬁ't-pu;port:to speak fﬁrﬁthém{
Ilwould séy in all fairﬁess to your'queétion, I T
think the chance would not hayé been good. -

(Continued on next page.)
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1| o ' My next guestion was would the type of facts .-

2t I outlined be the ones that your department should
3. -consider before,m;king your recommendation on
4. off reservation Indian flshlng°

5 A It 8 my feeling that we dld conszder them.
6 0 And that is not 1pcon515tent Wlth,your.testimOny'
7| yeéterday?

8 A 'Nol_I:adn't think so. rWhat'we'considerea WaS'?héf'

91 steelhead resource and what in our opinion if ép

10 off reservation Indian fisheries would be égtti—

11 -mental fb the resource, and I think I'havé said

12  here repeatedly that we think that'it wouid 7'

13 And we have not reached the . stage that we feel now -
14 _ in attemptlng on the Puyallup River. to follow
15 exactly the case and following the 1970 run and

16 © ruling of the Judge. We do not see it ‘at this

17 : time that we éou;d_have an off reservation fisheries}
181  ana 1 think'i havéVStated this before. -

19 0 VLet me just pass one more question in that-line,

20 | ' the type of facts I'm-talklng about are the. volume
2L of. fish the Indians mlght take, therglaces that
22 _,-,they,takg,'the;days they take, the methods for ;.

23

1_taking_and.nuﬁber;bfgfishefmen; my gquestion is:

24 " are those facts ﬁhat-the Game_Department should -

25 | '_,consider:infdetérmining whether to allow an,Indian

AP

NG
=
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i ' net fishery pursuaht to théfStaté Supreﬁe_Cou:t

2 decision? |

3 A Wéll,-agéin, how_ydu interpret thé decisién_éhd'

4 o how I as a non-lawyer éttémpi-to,déte;mine,iﬁ

5 - may be different;'ﬁutjﬁealiy, What'we_attempfed t6,_'

rdo,'ﬁuﬁbér one, is to take ‘care of the fesogrce»r

7 first. |

8 . Number two, we have felt that we had éomerr

? criteria as established by the Court on a 1970

10 , run in the Puyallup River,'and we have not felt .

11 that the run of gteelhead in that river is beyond
12 that point. ' o ‘ |

13 ‘Now, this is our best judgment at this time’

14 " for the 1973-74 season. |

15 0. My guestion really talkedraboutrinformation you
16 gshould-consider. I want to make sure I understand
1? your teéfimony'befére becaﬁse yoﬁ'testifiea about
.18 ik, | : ' '

19 My guestion really calls for a yes or no

20 | - answer, and it is;-in,o?der_tp make a'recommen&atidn' 
21 j _: conéerning Indiaﬁ net fishing bffztesekvatidn'r

22 - bouﬁdaries; isn't it true that a propét compilation
23 . qﬁ‘sgqh‘a_:gqommendationibylﬁhe Game Departﬁéﬁt
24 ; ' and tﬁé'Géme;CQEﬁfbsion shoﬁld coﬁsiaér the'antiqi—
25? N ":pétgﬁ fqlﬁme:of_fiéh iakenrby_the Indians,'%hei-
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"nﬁﬁber*of fishermeﬁ,Athe places of flshlng, days-

' of fishing and the method of flshlng°

Yes. I. might also ‘adad that you can reach a. stage- 

ery eas;ly in gatherlng thls type of 1nformatlon

) to where the total volume of 1nformatlon and the

tqtal effort expended could be worth really_more-
and the value of the resource you-are falking;ebout_

I don't think any resource manager :has ever felt

they had_all'the,inforﬁetion they neceded. Certeihly}

I agree with you; I would like to have all poseible

information, and there is always a,need'forfmoge;'
NéW,'Mf. Coniff asked yeu'aﬁout'whefher informatieﬁ'
on steelhead runs in the Ffaze: River and the
Columbia River Wee'pertiﬁent to.yourrdetermination

about off reservatlon Indian net flsherles here

in the State of Washlngton,lln,the Puget,Sound-area,
_'and on the Olymplc Coast. Didrydu‘say'why it would

- not be peftinent, andfif‘ydnfdid could you tell us?

I thought I did, but very brlefly -
THE COURT Well, as I unaerstood hls

testlmony, it was because of the total dlSSlmllarlty.

=7between the Frazer and ehe Columbla and the streams

in - the case drea. That is the substance of your

testimony?

THE WITNESS: Yes, that's right, Your
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(By Mr. Pierson) Do you know whether the volame

'I-woﬁldn't venture a guess without looking at the
rivers in the Puget Sound and Olympic watershed and
Vthe'entire river of Frazer agd'Columbia?

the total size of these two rivers.

- Now, Mr.Coniff and youlreferréa to your Nielson

' regarding off reservation Indian net fishing on

Honor.
of steelhead in the'Erazer River'systéﬁ or'the
Columbia. River system is any larger than thefﬁblume

of steelhead in the entire Pugét Sound watershed?

records, and I don't know if .I could answer it then.

Sc the dissimilarity you_arejspeaking‘of is individua
The'dissimilarity,of'the'individual rivexs égainst

Report, which I think isVUSA—13,-isn‘t it true that
report includes an estimate of off reservation

and on reservation Indian net fisheries?

Yes, I believe the repéft agaiﬁ;speaks for-itSelf,
and I stated thgre was some serious,dE£icigncies
pginted)out by the person who wrote fhé :epdrt;‘ 
But I believe it does, if my membry,ishcorrect; aléor
cover that. I may be in error on that. |
Let mé'ask you whether you khow*whethgr'thé stéff

of the Game Department considerrthat'infcrmation in

making their recommendations to the Game Commission

1

u
L
b
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a,

s presume 1f 1t was staff recommendatlons, Mr.

J:Mlllenbach would know.

‘plaintiffs, Your Honor.

Octéber 2, 1972, or Augusk 20, 19732
T do not know. ' '

Do’ zou know who would know°

'MR. PIERSON: That's all for the

 THE CQURE::Any'dfﬁer inqdiry nowroﬁ'thiS"

witness by anyvone? - ' | |

| o V{No Response.f

THE COURT: .Mr. Crouse, you are.excused:
and may lea&e whenever yvou wish subjegﬁronlyrtdr
providing us with that ceftified:cbpy of the infor-.
ma;ion that you have agreed to providé at yoﬁr  - |
earliest opportunity. Thank you. _ 7

TEE WITNESS: Thank you,_YourmHonpr;f

THE COURT: We will recess now until
12:45. | |

(At - 12:15 p.m. a noon recess was
taken.) . L _
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 AFTERNOON SESSION
August 27, 1973

12:45 p.m.

CLIFFORD MILLEVBACH
called as a,w1tness on behalf of the defendaﬁt, belng flrst
duly sworn, was examlned and testlfled as follows-
THE CLERK: 'Please state your full'ﬁamé“ana
‘spell YOur‘last name. _¥(- . | '
THE WITNESS: _Myﬁgmé?is?é;iffarﬁ:Milleﬁbach,
M—iwl—l—e-n-bfawcéhf __‘_'1{-%5' X A -

!
[
L

DIRECT.EXAMINATION: . °

- T IV S

BY MR. CONIFF: _: | ‘;:,‘ ST JQH%;*f; -;;A‘
o3 Are vyou the same Cllf;ord Millenbach who prepared the
direct testimony 1n,connectlon with this. cause and
' whlch has been denomlnated as Exhibit G-15°A'
A Yes. | | |
Q And if vou were asked the Same qﬁésﬁions today; ﬁould'
your answers be the same as those shown on Exhlblt 152,
A : Yes, with one exception. I nbtice a'numerlcal error
on page 7, line 6. I used a fiQufe of 264,559, whiqh:}
'I toock from the joint biological statement as being the

winter sports catch for the '70-'71 catch season.

344
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That figure. should be 215,955.
Are there any other figufes or corrections that you

care to make to your original'testimony?-

No.

MR. CONIFF: - Your Honor, T would propose

before I move for the admlSSLOH, I know there are

7  objectlons regarding gertamn pdrtlons e ©

- MR PIERSON- ﬁs w1th Mr.. Crouse, they arel

noted onthe face oﬁ the document, and I don't know L
whether the Court has had an,oppprtunlty to examine

them in advance. ... ;L'! o lgﬂ S

THE COdRi‘ I already read the dlrect

~test1mony of Mr.: Mlllenbach, anﬁ I have noted ‘the

_objections., - ,,foﬁ"i, :_;';s :%,;gn;:]rj

MR. CONIFF:: Ddes. the Court féel it
necessary -—- 7
Mr., PIERSON: I should state first our

objection on page 3 iS'withdrawn;"I_thiﬁk-it ?rdbably

- is'a very picky one and not well takeg;at:this'time.'

As to the other 6bjedtions; I_think they
are very similar to the ones i'made to Mr. Crouse's
testimoﬁy, and ﬁnless_the'CourtQWOuld-like to ‘hear.
from me on each cne, I will await the Court's ruliﬁégrl“;

7 THE COURT: The ruiingrwill bé the same.

as previously made; nameiy, that the objections are

325
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BY MR. PIERSON:

Q

(SR o I

by v1rtue of the Pretrlal Order.,e

direct testimony as shown ln.EXhlblt 15 is now a part

" of the record.

understanding and recollection of that testimony that Mr.

overruled, I will wait and decide-wheﬁher or not to give
attentlon to those exhibits 1n the llght of the proof |
MR. COSIFF: I therefore move the adm1531on
of the éirect testimony of’ Mr. Millenbach in total as
shown on Exhibit G-~15. It is my'understandingrtﬁatr
plaintiffs have not objected to ahy of the éxhibits

sponsored by this eXhlblt, and ‘they are already admitted

THE COURT- The appllcatlon is granted - The

MR, CONIFF: The witness is available for
cross examination., = = .

7 THEJCOURT;U-Cross,examineiﬁiiease,',,
CROSS EXAMINATION = -

You were present yesterday when'Direetorrcrouse Eestified
were you not?
Yes. |
And this morning?
Yes. ’

And withouﬁ going th;ough_the transeiipt, unless yoo

feel we have to, ﬁould it be accurate to sﬁate_in your
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.meeting on that:date with the Game CommisSion that

gtill maintain and preserve thelregource, as I qnderStan&

be authorlzed and it would be proper for the Game

~left to nmv judgment to devalop the materlal Wthh T

_ recognized as you have stated, that it shoul& héve been

Crouse téstified that if ydﬁf information that you had'

available to you prior to October 2, 1972, in the

indicated that an, Indlan net flshery by treaty Indlans 

outside reservatlon boundarles could be allowed and
it, Mr.-Crouse said that then the Game De?artment would

Department then to recommend such a flshlng*season to
the Game.Cqmmlss;on, is- that your undérstand;ng,of-'
his testimony?-_ S

Yes, I would like: to ﬁusﬁtQXPrGSSféifurﬁhéf clarificatio
if-I may. I would llke o rev1ew the p051t10n at the
time of hﬁe October an meetlng because I thlnk it

elaborates a llttle?b;t ori Mré*gxouse,s recpllectlon."'

et EN——

of the meeting. . =~ |0 T T

I responded basicaily_to direction from’
counsel and also some personal reading at least of the. .
Supreme Court decision, and I had some peréonal problemé-

of understandlng the de0181on, and it was ba51cally
presented at that meeting,‘and’I'think in so doing, we

data and lnformatlon avallable whlch would- 1ndlcate that

the net flshery on the Puvallnp River would not

347
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1 interfere Withrthé consefvation'df thejtgéotxcé,

21 and ﬁhe'take-by other iﬁterestS'as 0f 197¢, fhat we . .

3. R ) would have éonsidéred"this-a mandate of the court and -

4 expressed durrrecomhenaaﬁidns at:that'fime.

5 Q Was it your undgréﬁanding tﬁét thé-recommeﬁdatiéﬁ you

6 madé'then to ﬁhe Game Départment was.spécific, not

“ only-td the PuYallu? River, but to all otheririvers‘in.-

8 _ thé-state" - ‘. I_‘_‘ ?.,:-;- '

9 A Mr Plerson, 1n my personal understandlng, 10 felt thatf

10 | we were tied spe01f1cally to the Puyailup Rlver, and I

11 know ‘that my prenaratlon for_the OCtober 2nd meetlng

12 | | was heav1ly predlcated on th%t bellef -

13 Ko Transporting yoursalf, if you w111 back to the

14 | understandlng tpat you’ gad~whe§ you_made yougrﬂ _

15 o ,recommendationsion*thaﬁfdaﬁe;'w&s;ybufiuﬁdeféténdiﬁg the

16 ' _  same as the testlmony glven by Mr Crouse yesterday° -

17 A I would say essentlally, yes.:"'" —

18 0 And my question is really dlrected to vhether vou . thought
19 : : that no matter what data you had the state law |
 720 _.prohlblted any net flsh;ng for steelhead Qrohlblted you

21 ' from recomnendlng au%horlzlng such a flshery°

22 1 A My answer to that would be that because of the fact that

-'23 77 ' a decision had been appealed, and because of ny own

24 problem in reaching the conélusion of the court, that

25 _ VI'wouid have to say as far aé my bﬁn preparation'wés

Qe
e
cﬁfb\!
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concerned, I could ~~ I uncovered no eﬁidencé that would
suggest the feasibility of allowing net fishery by'Iﬁdians
and. I would admit to a problem in that area as to a clear

course of action on my part.

The question réally is, Mr. Millenbach that you, who

made the recommendation to the Game Commission feel that .

state law prohibited you from recommending, authorizing

an Indian net fishery off—resexvaﬁlon,boundar1es°

- I would say this. was a background understandlng, and o

that thlS“Elghe& heav;ly in my’ de01510n, yes
Isn't it a matter of,fact,*Mr.,M;llenbach, you have

stated at previous times in “the course of this case thatgj

you felt that. the state 1éw7Wés*é@ﬁabéoluﬁéyp:ohibition?

I don't believe I;havéAstaﬁed{itfln thgseﬂﬁbrds, Mr.,. .

- Coe e

C ke
& e ET

Plerson. . T 5;;“? S i“frfi:f

It is accurate to say,'lsn‘t 1t that at the October 2,
1972_meetlng, ‘that yougéld'not-have-avallable.fromithe'
Indian tribes an estimate of”ﬁhé'volume of‘steelhea&-r
that they might take in an off—reservatlon net flshery°

Yes, sir, this is accurate,‘we haa,no lnformatlon'

~available from any ‘of the Indian flsherles on ‘any of the

rlvers, and thls is ‘one of the problems of a management
biologist. He doesn!t have,lnformatlon on the_total take

within any resource,  This is an area that has been

7 particularly difficult to us, and I think is=oneiqf:the'
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’reasoﬁé;thét'we{find ourselves in the pOsition of not
fbelng able to really accurately or, I say,
Fapproprlately Qredlct what the<futura runs and takes

,WOuld be.""

Wow, you dla have avallable to you the Nlelson report
at that tlme dldn't you° -
Yes, _

Anﬂﬁ&beéﬁ‘éithétgestiméﬁé; off:aﬁd on reser%étioh”

Indian net Tishing?

There is some estimate, but certainly it is not a

complete record, as the record points ‘out. |
You did utilize that in making the recdmmendation{to-ﬁhe
Game’ Commission? B | -

I was totally unaware of the report.

Ali-fight. So.yoﬁ did'have-spmerinformation-oﬁ thé

off~reservation Indian net fishing effort, and you did

_have sohe 1nformat10n about on—reservatlon Indlan net.

flshlng effort°'
= had some_lnformatibn,_yés.= 7
All right, and that included pou’ndé of fish and numbers .
of fish? - S : - o
I believe that's correct.

All right. Now, did you have any estimate from éﬁy

. sourxce prior to that meeting 6f the number of tribal

fiéhermen who might fish if yéu authbtized an qffr
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Qo

reservation net fishery?

"of Indian fishermen based on the very limitéd survey

flshermen,,but I Wouldn't say I had any really flnlte'

Did you have any 1dea from any source_ofmthe type of net
| authorlzed such a s;eason'i -;';i
I Wcul& say that I persoﬁally observed some of%the Indlan

;net flsherles, and am - auare‘that they use nylon net in

in an attempt to determlne the total scope. of the’ types

The Nielson report has some information as to the number.

that was‘made,

Was that yourfonly‘source.of:number of fishermen'whd
might fish -~ was it at'thét time?

I would say that piobably from time tb_ﬁimerI have
ﬁeceived informdtion in just'géneral;commtnications

with other 1nd1v1duals as to the number of Indian

and pos;tlve.data—as.tOvthe nunbers of—fzshermen relating

particularly to any given stvedms .

gear the Indian trlbes mlqht have used,lf you'

=

IS '7 ;_< . .
' s

the flshery. I have not really 1ooked at it in detall

of nets used, or anythlng of thls nature. _

YOu didn't have any idea What the length mlght be°
No, I have not measured any.of the.nets. : 7

Do you have any idea Whatithg,mesh size‘might:be? |

No. .

Do you have any idea what the}dePth'Of £he nets mighﬁ-be? _
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C No.

" number of fishermen thaf‘ﬂightffiah 6r;667fiSh
" Is it accurate to say that,of the types of xnformatlon
- we have been dlscu351ng, you and your staff made no

attempt whatever.to gather suchu;nformatlon_put51de the -

to management.

I made no meast:ements;-only,general_observatioﬁs on that
Did you know for sure if you ‘authorized such a net

fishing seaaon, that monafilament néts'would_bekﬁSed?

bid you have any idea from any of the tribesthW_many
fishermen there might be if you authorized such a
season?

I had no finite information, as I stated, dnrthe

Nielson report’ ﬂfk; IR e S

No, that is not correct, There was an effort,on the
part of Jack Ayrest and two~ctha¥ 1ndxv1duals who met
with a number of. trlbes tﬁ look lnto the problem of
trading or gettlng“lgformatlon that WOuld be of beneflt
| Ly have persoﬁally had some cdmmunicaﬁiOA'
with the Lummi Tribe which relates to steelhead populatlo
and management potentlal. XL haVe,dlscussed at least
on one occasion Wlth some members of the Nooksack Trlbe
the dESlrablllty of worklng cooperatlvely.

S0 we. do have other areas that we ‘have

attempted to obtaln,,gettlng to vour question, informatio

1




D65

ET12

10 -

11

12
13
14

15

16

17
18

19

20
21
22
23

- 24

25

from the Indian tribes. I think that is basicallyr

. anadromous fish ponds, and. our interest in evaluating

,'Feldshaw 901nt1ng thlS“Dut saylng“thatnlnformatlon on L
in our management declSlonS, and the response was to the

'gettlng this 1nformat10n, and that we - should attempt to

on the Indian catch, which had not been forthcoming

because of'the real problem.
Tbls is my oplnlon, that there is neo one
really keeplng a complete and total and accurate record
- I also recallrthat fn,v;ew of the - -

construction of the Bogachiel rearing pond and

the program of that rearlng pond, whlch 1s on the

Qulleute Rlver system, I personally wrote to Gaorqe
the take of steelhead by the Qulleutes would be helpful

effect that his offlce dld not have the canablllty of
get it from' the trlbes. AR ';g&'gc%;f»

As Mr. Nlelson 901nted out "in- hlS report,
he did have a contact Wlth a‘flsh buyer on' the Qulllayute

River system, and was unable to get any substant;al

information.

(Continued on the next page.)
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~All right, 1et's go_back to some of the polnts, Mr.

Yes.,

- I don't- belleve I reached-thls point in my con51dera£ion;

I would Say basically, yes.

Millenbach, to be covered : =
,Do:I.understand_you to say that you thooght

that your presentation on October 2, 1972, was conflned

to the Puyallug River? - B

I feel that this was- the basls of my comments, and that

I really wasn 't looklng at the total framework of all

the rlvers in Western Washlngton.

But you were looklng specxflcally at the Puyallup Rlver9

D1d you contact any members of ‘the Puyallup Trlbe ox -
the Puyallup Trlbal Counc11 to detexmlne what flshlng'
efforts tney,mlght'have, nomoer of flshermep, type of . .
nets? - - i jfrff%’ﬂ ;*;; 'fl’zr-

No. | - | _ s |
All rlght dld you have any way to know whether the
information you had Ebout other net flshery mlght

somehow be extrapolated and usedﬂon the Puyallup’
So that your recommendatlon was entlrely WLthout any
1nformat10n about what the pro:ected or possible or

proposed Indian net fishery m;ght lnvolve?'

Referriﬁg to what-is'PLw37,*and it is at the tail;ond

of your presentation in that case in that meeting, we

934
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-a copy -cof it,rif-you-will wait a minute.

And you say, looking at your flrst full paragraph

have, I think it is about the sixth page from the back.

' These pages aren't numbered, I ﬁhink.l,have

. MR. ?IERSON: Hay I'apprqach the.witnesé ﬁaw?

THE COURT: Yes, you may. | E

TEE WITNESS: - I have a copyjdf it, Mr. -
Pierson; _ |
I,think I might:berable to help you:find if, The'
D01nt of this statement that I have, or mlnutes, PL~37.
that I have pOLnted to, Mr. Mlllenbach that is the
tail end Qﬁ,yourtpreseqtatlon”on'thatfday,jlsnit It?';%h

Yes.

"y ‘should like ‘to. emphaglze the” fact that I
have referred to only ‘a few:rlvers that are .
1nvolved Ln the consmderatlon of off reservatlonr
indian flsﬁenles, and the“teason‘fdr thlS is that g
we do not have 1nfonmatlon o all rlvers, but only
a small portlon of the number of r;vers involved.
We have éttempted_to obtain information on the
Indian fishéries, saying thét Qe need it for mana§e+
h:ment purposes, and thlS could be the key to
allow;ng the Department to malntaln the hlghest

run of steelhead pOSSlble, but we have recelved

. Very llttle_cooperatlon from the'Indlans fishing,

1

3’

e
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Ih the figures'thaf I have jist read, theré-
is very'clear e?idence that the nets can without . .
gquestion take a majority‘of,the.rﬁns of the'stéelA

heads in the streams where they'bdcur."

- I want to concentrate on that last sentence., You say
there is very'élear evidence that the nets can take the

-,majorlty of the runs..

pid you at the. tlme of thls presentatlon have

any information upon which you could rellably depgnd '

which indicated that they would take.thé majority of the

runs?
Yes, T did ha%é éuch inforﬁﬁtion;“ _
This information }élateé to,ﬁhe-Nisquélly_River, whiéh
T.think director Crouse reférééd to this ﬁbﬁning,,in
WhiEhrwe,obtained iﬁforméffoﬁToﬁ £he‘éteélhéad catchrr
for the past twb wiﬁferrséﬁﬁoﬁsagénd my»reéollection ié
that in 1971—72 season, thESe‘recoras ;ndlcated total
take by the Indlan flsherles of 5800 flsh apd that our -
estlmate of sports catch was,'as Mr Crouse sald 1600
e also,,as I.rayleWed in making that 7

presentation, the past records of ‘the two coastal iiveré'

'in which substantial information'is available, and I

referred to the Department of Fisheries records on the
Indian catch of steelhead for the period between 1950

and 1960 was;fairly complete, ‘and I believe that it is
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worthwhile to note that the reason for this was that
it was a commercial fishefyt the'ﬁaking of"éﬁeelhead
aﬁd that the Department of=Fishefiesrwas receiving
infbrmation'én the catch as a result of this
é@mmercialization aspect..

In the early siXtiés, with the initiation of
the Puyallup'litigation,:theré was a break in the receipt
of this-informatibnras a result of that court trial,
and it no longer was available, and had not been _
avallable since that tlmé to the Department of Flsherles
so in attemptlng to flﬂd some reference as to the

rellablllty of a net flshery and a sports catch I

—turned to the records on the Qulnault and the Queets

" Neither of these'rlvexs haveﬂbeen,planted
7ﬁith stéelhead Théfiessehﬁiélly prévide é”fishery on.
the natural stock, and taklng the average: catch by
the Indian flshery on the Qulnault as.contalned in thlS
report and for .the perlod of 1951 to*1959, we find

that the average was%4180 f;sh.aayearyln;phe,Indlan,net ;

fishery.

The average take by.the hook an& line
fishery and by sportsmen durlng that same perlod
whlcn of course is almost entlrely, not completely so,

outside
Dut in the area of the reservatlon, an average sports T

,catch was 1383 fish.. I also looked at the record of the
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- take in the Indian flsherles. Q*A ' A;gj_

"~ And you compared what vou est;mated to. be ‘the Indlan

Queets River, because here agaln for the period of 1961 .

to 1969 ‘there appears 0 be. a_substantlal record of the'

The average annual take for. that perlod, as
I reported was 4936 in the. Indlan flsherles.- Our' 7
puncheard data shows that the averadge sports catchiWas_
958 f£ish. 1I.did relate these as part of the data ﬁhich
I assembied to:atﬁempt to'maké a recommendaﬁion to the
GameVCommission. : ,
Ali right, so they were the rivers, therNisqualiy and
the Quinault and the Quéeféf&nd’Sbme“dther rivérs that
you mentioned 1n your presentatlon, 15 that corr&ct’

A

I UOSSlbly could have mentloned others*ryes.

take on those rivers, an&‘ﬁhe data you havejgs to the
sports take? L jff;3i;“n | | o
Right, yes. aﬁi ’.lﬂ;?lb;iﬁ’
'Did,you'tell tﬁé'Gamé-Céﬁﬁissién?fhatEthé_résou%ce has
been preserved in all thése r1vers°‘;;- f?:j

I don 't think I spec1f1cally alluded to lt Ain that
context

Wasn 't the fact of guoting’ those relative figures between

commercmal Indian take on the resarvatlon and sports

take intended by you'to indicdate  that the distribution wal

already as equitable as it ought to be?
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‘No, Irdid not-reach thét*conclusion} Mr ., Pierson.

‘Referring to that same page which we have been reading

say:

‘No, I did not reach that conclusion.

off of, Mr. Milléﬁbach, I believe you are ﬁélking-abouﬁ
the regulations, éndryougbegin'fhe-next paxagraph by
saying, - | o |
| T would like to cover briefly the utilization
of the resource." |

. And down, I believe in the fourth sentenée, you:'

"I think itéisfalSO-imﬁorfﬁht to point‘outf{
. that less than 1 percent of the’ sutcessful licensed
fiéhérmeﬁ ever fiIl?ifcafd dr'qafCh_a Seasonﬁff

1imit of steelhead."

In view,of thejfaéfj:ﬁf;'ﬁiileﬁﬁaéh; that
you did not compa#e.ﬁhefgcgua1 §nd'sﬁated-%aké of nets -
but only their éapéhiiify-wiﬁhiwﬁgt YQﬁ;anticiPated; -
might be the sportsatakéé;§3n3£:iﬁ_aﬁguraéélﬁo say.thaﬁ
you were telling the Gaﬁé’é6mﬁi§§i0n-£hat gﬁ“equitéble'
distribution élrgady.ekistedlas betwéénerServation net

fisheries and sports fisheries?-

Now, the fisheries of the rivers that you followed,

none of them included the Puyallup, did they -- that. you

gave to the Game Commission?

| 358




072

10

11
12
13

14
15

16

17
18
19
20
21

22

23

24
25

I gid not reV1ew what 1nformatlon we had on the Indlan

‘catch and the sports catch on the Puyallup, lf I remember

correctly, for the,reason that the‘record wasn’t as
complete as on the tWo,riVersjthatzl did use. Thereo_'w
was -not a significant, or let's say a large scale

Indian netting operaﬁion on the Puyallup River in the

early fifties.

This aid not develop until late flftles, 50 -

 there was not a comparable record Certalnly we could-

turn to. the.record and draw some conclusions as to the

- impact of the Puyallup Rlver Indlan net flsherles on the

sports take lf we weng tp reVLew the years ln whlch 1t%

- was most actlve whlch my recollectlonmas in the late

'flftles, in the.early 91xt1es, prlor to the lnjunctlon,

I thlnk in 1964, and thls has been.a mattelr of record
in the Puyallup lrl&l in whlchiﬁhgfsports;cauph and the .
Indian catch was dellneated '; 'S;.a - if_-

i see, you have flgures for sports‘take for'the,Puyallup

_Rlver for the prev1ous year, dldn t gqn, at that October

meeting? 7 .

Yes,.

' And the Ffigures you were using to tell the Game

Commission about Indian-net_fisheries were from the

- fifties and sixties? =

Yes, and let me explain again,;and_réiterate what thé
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reason for this was; these were the most complete records
available to us, and I believe had mo:ervalﬁeifrom,that
standpoint.

Wéll,_let'srgo.back.r You mentioned earlier that the -

Department of Fisheries had some information about :

commercial take of steelhead on reservations?

Yes,

Do you remember how late, the most recent year that

© you had that for the Puyallup River?

Again} to'reiterate, this ihformétion eséentiallyrlet

me say, dried up, if I nay, at tha 1nst1tutlon of the

'Puyallup Sult 1n"64

You are saylng therg wasn't a. Puyallup flshery that took

'steelhead on the Puyallup Rlver after 19632

I forget the exact date; it was ’63for 64 that the
injunction was obtainad' ':ﬂﬁ"”ff-f” S
MR, PIERSON.‘ Lcoklng, your . Honor, at USA-lS,

tne Court can p&ss that to the Wltness

'And the documents we' are 1ook1ng at is: an ekhlblt to your

deposition, was it no€? ‘,"gir%;ﬁaf'c

Yes.
All right, and it purports to list White River steelhead

- under columns, White River,Ihdiaﬂfcétch?

Yes.

Puyallup Indian catch, sports catch;tand_Buckléy'D&m?

361
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U dsUit mot?

- Yeg - F

ALl right, row, the Bugkley Dem is on the White River,

M

'Yes.,

All rlght, s0 the Puyallup Indian catch would take
place below the dam? o
Yes, lt Would take place in the Puyallup River. '

And the Whlte.Rlver Indian catch would take Pplace above

© -+ the ~dam?
No.

Below the dam?

Right.
And the sport catch would take place the éntirerleﬁgth

of +he river?

. Yes,

All rlght and the last figure you have there is: for
the year 1963 as. to the Indlan catch right?

Yes. |

Do you see anything in the figures fdr‘ﬁhe iﬂéiap catch
from the years '53 through '63 that indicatesfto‘you
that the stéelhead resource in the Pﬁyallup and White '

Rivers would be destro?ed'if you allowed them off

 reservation Indian net fishery on the"Puyallup'River°‘

I made the statement in the Puyallup trlal that in my

v1ew, 1n,mv opinion, the records we are looklng at here_,
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Muckleshoot reservation on the White River appears to

indicated that the net fishery on the lower: Puyallup plus

the sports flshery, plus the net flshery on the

be overhaststing the-resoufce; and I drew this.couclusio1
from the no'escapement~at,Mud Mountain Dam. o

That is the Buékley ﬁam count, is it not?

Yes, | 7

And at Buékley_Dam.you catch}the fish and transport
them around the dam and release them?

Yes, | _

Have you ever planted the Puyallup Rlver system with
hatchery smolts? - :;,,‘;j:s{ ;T

Yes, s;nce about‘lQSO or’ ?514}l,ﬂlir;, T:LA,} “},'
All rlght, and durlng tbe .Years 1954 through 1263 HaVe'
vou just,a ballpark figure as-to-the number of smolts
that you. planted in the Puyallup Rlyer°‘ :

54 to 63, I thlnk we have the record hsse | Ey
recollection is. that we started out at about 40 000 or .
50,000 and 1ncrsased it to,60 000 to 80 000., I don't
recall speulflcally.  Yes, the plants ‘are. on, X don't
Seea the page number, buttmo pages further on.

All right. 7 7

And they start in 1951,-'52, . Actually thiS'relates_tu

the planting, I think two years previously, because I

attempted to relate the plants to the catch, and there
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is artwo vear iag,'andVWe show starting out”a'plant of
33,000 and a magnitu&eréf 70<000 and between 50,000.
and 70,000 until 1969, where we approached 100,0007',-=
MR, PIERSON: And,this,is'USA~16,'ydur
Honor; I belieVe; | a
THE COURT: Yes, I am looking at it.

Mr. Millenbach, is it 162

"I have 16 here.

Is 16 the one you are referring to?

. Yes, I am sorxy.

And, loocking at that, it is accurate to say, is it hbt,
that not until after lsﬁs;qidryour plants -get above
60,0002 S

B

Yes., I T

Were the plants,iﬁ'ﬁhe éﬁyallupugivef -

Excuse me, lMr. Pierson, we ﬁé’éhbﬁ;in 1961;ﬁ1962) Which

still was a 1960 piéﬁf,'a piéﬁﬁ*bf379}000?‘)l’am sorr?.

" (Continued on ‘the neéxt page:) .

=
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Okay. You started w1th 33,151 the first time you,; o

'planted that r1ver°_

Yes, 1t was actually planted*in 1950. I'tried:to-ﬁate."
that clear the two year lag here and the way the record
is arranged S R o
The plants are retﬁrning adults, is that correct?

In the year referenced, yes;"f |

Those aren't the dates you planted them, hut the dates
they returned? L

Yes,

rAll right. Now, has your plantlng of the. Puyallup Rlver

taken lnto con51derat10n at all the heavy pressure which

you noticed from the two Indlan fisherles and sport

flsherles on the Puvallup Rlver° ’;;ff-'§=;;¢fir

I would say generally oureplantlng schedules are t;; r\t'
determlned as much by our capac1ty N ofa U rearlng fléh
as anything, and commEnsurate as.-a secondary

con51deratlon is the 512e of tne Fivez, and the extent

.of recreational flsherles that 1t can sunport

I would say that there.was no dlrect or final
de01510n made in regard towthe plants Let me say the-
primary decision was made, whether there was a net
fishery on it or_net; _ _ |
Mr ., Millentach, what I am-really after is, 3eu-noted '

to the Game CommESSiOn you thought that somehow these_.
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As a result of that judgment?
_rea;_fish,'and budgets to rear‘fish

'theré., You f.n.ll_note.r 1f you were to review the detailed

Zto reestabllsh or to augment, rather the steelhead

'ﬂéHow many hatcherles could you take flsh from to plant
‘the Puyallup River?
';qu=the mq$t;part they come from the Puvallup hatchery.

‘The fish are started .at the South Tacoma hatchery,

- reared untlil they are smolt size, and then released
" into. the Puyallup River. .

Are there any other hatchéries that you could draw

two ﬁet=fisheries'by Indians and sports fishéryfaltpgethe
were threatening the resource or overfishing. | ‘ 

My question is Whéther as a result of that e
judgment your planting of the ?uyéilub_givér'has
increased or decreased_at all.

It increased.
No, I would éayimore so because of increéased ability to

But certalnly there is some con31derat10n

;.plantlng*records, that we have planted.the Whlte Rlver,f i

runs lﬁ that area.

transferred as fingerlings to the Puyallup hatchery,

smolt sizedKSteelhéad,fromifor the Pujéllup River if

you wanted to?

r
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T am sorry, this is true, and the White River plaﬁt:may‘

have come from the South TaComa'hatdﬁéry, I wouldn't
know, right offhand

Could you give us. ar judgment of what a smolt hatchery

-rcapac1ty 15 of the Puyallup Rlver hatchery?.

' We have been rearing about 100,000 smolts a yéar at the

Puyaliup River hatchery.
And for the other hatcheries that you could draw upon

for the Puyallup River if you wanted”to,_whét is the

' combined dapaéity10f=thoseftwo hatcheries?

5¢0mbinéd anﬁqalrpiapts,at the present time in the Winter

steelbead :is abéut: 3,000,000 smolts.

_ So you could df#%lfrom all the rest of your hatcheries
Ver\thg"Pﬁyallup RiVer,jif'you wanted to?

, I sﬁppbse that-decision éould be made. I don't think it

" is a; totally practhal thlng to do, and one that the

user wouldn t allow

But you'asked if it is possible, it is
poésible. |
By users, 4o you include Indians who fish byjﬁets?_

I include anyone who has a riéhtrtqgfish.'

~ The question is, by users, doﬁyoﬁ’inclﬁde Indians who

flsh by nets°

I woul& say it 1ncludes them.

And those who fish on reservations?’
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1 -A- Yes. 7 7

2 : Q - All right. Now, do you kndw_whether-there is.a‘dengitym
3| barrier, as that term has'been ﬁsed by Lloyd Royal,rfor
4 - volume of smolts thatryqu can plant in the Puyallup

5 ,i  River system? t i

6 ; A I really'thought pr;'leyd Rofal, who in my view-r

T - described an unknown area of fishery management ‘rather -
8 : V'adebtly,certalnly he has, I think, the most extens;ve

9 ,l f= :iégéerlence in theumanagement ofhsalmonld fish = --

10.  ~'Q* fﬁMaybe ‘we can. get tO'the 901nt easier 1f vou just told

lit ;“'{‘me whether you as a; blologlst understand tbat there is

12 1T ‘Vany kind of den51ty barrlers in the Puyalluo Rlver"

13 ) -as that term has “been used.by Mr.ALloyd Royal?

14 | . A I belyeveﬂthat the potential for a density barrle: ié a.

ﬁﬁl&}_fo :TDnybu:haﬁé %;yriﬁéékiowfﬁigh‘that density barrier Would.

17 S ;pe3~:. | | | |

18 | A :I do not. 7

19 ] 0 Wbuld it be over 300 0002

20 A I do not know.

21 0 Is it over 100 0007

22| A& I do not know.

23 | @ - Do you know whether it is under 100,0002

2‘47 - . MR. CONIFF: Your Hoﬁor, I believe the witness
25  7 anéwered the quéstidn.r | | | - |
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years,

MR. PIERSON. ' What’ I amzfter, your"ﬁonor,i’;
is they have been plantlng about 100 000 fish, and 7
I want to know whetherihe has any judgment of thequiume,
he is pl&nting, if it is over the density'barﬁier{-;
lét me ask it that way. 7 7

THE WITNESS: Well, Mr. Piérson; to:elaboratef'

on your question a little bit, we have in the last two

' or three years, I think exceeded the 100,000 plant'in ...

’thétPu§ailup River, and certainly the catches of the

past two SeaSQnsihévg;nct“yeﬁ equalled thosé:of'previoué
Now whether this is an lndlcatlon of the

so—called den51ty barrler, T don't belleve that we have.

complete enough records, or- records of suff&cxent lengthf

-to cleaxly determlne thls. f

3

‘T tnlnk that the potentlal.that ex;sts is

deflnltely there, and I would.accede and agree to it.

You mentioned earlier that the Department of Fisheries

' gathered commercial data on the take of steelhead on

. reservations up to a period; do you know by What method

they did that?

Tq-fhe best of my recollection, the informaﬁidn'bn the .
steelhead ca;chﬂcame in as a regﬁlar.fiéh-tickét source
of field data:to;the Depaftment of Eisheries in 7 |

conjunction with the sale of salmon.’
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. And did those fish tickets come from fish buyers who

were located on the reservations?
As far as I know, they did. .'I don't personally --

I never handled that personally.

Has the Department of Game ever con51dered lnstltutlng

such a reporting procedure on the reservatlon for_—

fﬂoogmerCLal;catgh;of steelhead? _ _

T ﬁbﬁld‘saj?thathwé have never had any authofity to -
,feduest thigfinfdfﬁation, and, consequently, have oot
; done so; o = |

1Dld you ever ask the Department of Flsherles how they

happened;to come abopt ig?

I have had discussions with their'seotion - With'their'

' statlstlcal seotlon,'and thls is my understandlng, that

thls lnformatlon came along with the lnformatlon on’

F‘salmon catches, as I have 1ndlcated.

Have you ever asked the Department of FiSheriéé'how’

they were able to get -this iﬁformation from fish buyers

on the reservation?
I think I have just stated they got'it directly from

them in their fish tickets.

All right. I would like to look, if you would, at

JX-2A, it's the red book, the joint biological statement.
THE COURT: 2A or 2B?

. MR. PIERSON: 2A.
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it says:

(By Mr. Pierson) 2A, page 58. Do yvou have the,page?

- I have the page, 58, yes.

At the bottom of the page, the last sentence says, under

the sectlon, "Regulatlons.to decrease gear_eff;clency,

.ﬁAlthoﬁgh the'neéd fOr;manégémeﬁé,and the
' methods used depeﬁd on hiolOgicél ahélyses,fthe.,
n?actual techniques, like the ultimate objectiveS}
"1nvdlve polltlcal and economlcal conSLderatlons
wbuld that,statement apply to the . management .‘

pollcles as. you understand them, of the Game Department°

‘fI,thlnk we,have perhaps a chh different situation with

our game fish resources, and we don't have as brocad a

,poliiical structure generally involved in the harvest

..Qf:the'gamgffish résqg;ce,‘énd I'think_there are other

aspectsrqf ﬁhe bioldgy Qf'the fish which are different -
.in our approach to management. 7 ' _ '

You signed the joint blologlcai statement, dldn t you,
Mr. Millenbach? B

Yes; I signed it as agfeaiﬁg to the‘inﬁormation:that we
participated in developing;;'; did not péersonally
develop this section and'I have no preconceived
attitude on it. _

You dldn’t read the section bhefore. you- 51gned 1t°

I 51gned it only as to the 1nformatlon we prov1ded on
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stealhead. I-dia'ndt peruseﬁthe,statement for all pﬁf_.
the factS‘and data and comnents on salmon.

Did you notice that qualification in your signature on
the statement? |

I couldn't say that I did. . I don't remember.i

rwell let's just look at the fxont, your statement,

and T belleve it is Jjust - past the tltle page, it says:

- o '"Thls jOlnt statement has been prepared by
'and under tne:ﬁlrect.sugerV151on of, and has been

-:revieweé;by,ieeeh of the undersigned. Except as may
be otherwise etated in said statement, the facts,
;oplnlqns and conclusmons set forth herein are those
rto mhlch each of us would testlfy as . an expert

- witness . 1n the case for .which the ]OInt statement
has.-been prepared,“l“t: | .

~Your 51gnature.ls-there as.Chief, Fisheries

Management Washlngton Department of Game .

: Yow as I read that there "is no quallflcatlon

whatever in that statement as to your signature, is that -

correct?

I would agree.

(Continued on the next page.) =
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- ALl right. wa,tbaek'to the statement on 9age 58,

do. you now Wlsh to amend your 51gnature to the

statement and somehow substltute a statement Whlch

_‘would better reflect.the Game Department pollcles

as ‘you understand them for . that one Whlch appears

fonthe bottom of page 589 If you would please read

that. 7

I think I wouid sﬁppéft thersame'as my.previous‘
answer, that-I did not giveuthe saimoa statements
the perusal and- conszaeratlon as I did the steel-
head. work, and I thlnk there are. dlfferences in the

management of the two flsherles and I thlnk the

‘answer to your questlon whether or_ not this partlcu-

lar statement applles to the management of steel*
head,'the weight_of the'variations there, I would’

feel that, for example, that in the way of =-- in

”the.point of bielogical analysis; that we do hot'

have as much information as is atailab;eito some
of the salmon resources, and that our takes of _
harvest are certalnly generally much more restrLcted'
than for a comnerc1al flshery. .

so T thlnk the Welght of these problems Would'
be guite dlfferent for a recreatlonal flshery.

Would it be accurate to say, Mr. Millenbach, that.

beyond the biological questions that the Game
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Q‘.

"of the Lechnlques tc be allowed and plaﬂes for

there 15 a paragraph there ‘that speaks both’in

Departmént hndeftakes, there are determinations:

flSthg economlcal and polltlcal consideratlons°
Iithlnk there are, yes.
Zodkiﬁg;et the-joint bioldgical;stetements, pége 1,
terms of salmon and steelhead. Now, as a preparatory '
question, gou have in your testlmony wrlttenr -
fer'this case, Mr. Mlllenbach,_have you not, com-
pared salmon an@ steelhead:in some qegrees?"
Yes. |
Mr., Crouse has done so, has he not?
Yes.
And isn't one of your reasons for managing the-
steelhead resource different from salmen dependent
on some of these differences you cited?' |
ves. |
All right. Tf you will review with me from the
bottom of page 1 through page 2 the stated smmllarw:
1t1es between salmon- and steelhead -
THE COURT: I'm sorry. What pade is that°
MR, PIERSON: Page 1 of the. 301nt blologlcal
statement, bottom. 7

(By Mr. Pierson) "These five salmon species;
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and steelhead are native to Washington State ﬁatérs.

bﬁfyduféQreé'w%thrthata

' Yes.

"'okéy: :And,;ﬁéfSaiﬁon;and—steelhead are both an

-anadromous: f£ish?

. Yes.
';And50verf0n page 2, the first complete seﬁte@de,

iﬁfsays,_“bn reaching  the fresh water spawning area,

the:female‘ékcavates'ajneét“Or'red&.‘ She'then

'lays a- portlon ‘of her eggs whlch are fertlllzed

by the accompanylng male. The:female then moves .
slightly upstream and begins,exca?aﬁiné another
depréssion; Thls gravel movement causes the flrst
egys depos;ted to be covereﬁ The process. is

continued until allieggs,aré’degosited and covered.

It isiiﬁporténtlto note that the.redd-is dug in

thé‘strean (riffle”area)'whére-there is good interm

'gravel movemnent of Water to supply ‘the eggs with

oxygen and to carry away waste materlal durlng_the
lncubation period. N

_ Is that accurate as to both salmon and steel-
head?. 'VA | o
I would say lt is a general descrlptlon, yeé._'
All rlght. And then there was also a noterthat

¢teelhead, some of them survive to spawn again.

]
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or survive the rigors of spawning?

Yeg. 1 thlnﬁ if I may, I Would'poinﬁrout one
dlfference too, we have made a. general reﬁerence

to the sgawnlng procedures of anadromous fish, and

fﬁI Would llke to pomnt out summer steelhead don t

ﬂ' beg1n 1mmedlately'to spawn and neither do winter

run of steelhead as soon as, they enter the rlver._

I thlnk that 1s 11kew1se true of summer and sprlng'"

Chlnook, there is a perlod of time berore actual

_spawnlng bnglns.
,,All rlght Then beqlnnlng down the next. paragraph

it says, "Salmon and steelhead eggs develop and

hatchVWhile,Within the redd, Wﬁen—firét hatched
they are known as yolk fry and remdin inthe gravel
until the yolk material is totally absorbed;, Egg

incubation, hatching and larval dgvelopmentrreguire“

. from 90 to 150 days, depending_on_waﬁer téﬁperaturés,

Would you agree that is an accurate statement?

And depending on the species,'thére is a difference |

in species.

As comparing salmon and steelhead, they are the_

same in that respect as a general matter?

7-Nd, the salmon require a great deal longer-induba—

tion than steelhead do.

Are.there any species =--
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They generaily fall close within-thatrtime frame-
Work;howevér,it;is a long period of tiﬁé given:here.
Are_thete'any speciesrof'salmon that have thé
séme_ihcubation period'gégéfally és'steelhegd?

No. " o

Thén~it}§£ys; "Eiﬁé swimming fry emerge f;bm the

: g:avel'in eﬁ;lyieripg.nJuvenilefsalmon-and'

l?lsteélﬁeadtspggd;?é;idus iengths bf timé'in fresh

water (see following sections on general life
hiStdries), thénimigrate down stream to salt water."

Is that an accurate statement as *to salmon_

and steelhead’ ﬁ(, "

ﬁé;rthlsqzs'aggeﬁé:aiiwfiﬁell, varying lengths of

'ttime,:I:didn‘ttnOte_the'varﬁing.1engths ofitime.

Yéslr stéelh;aé genérally'spéhd‘two vears in fresh
water then mlgrate to salt water. .

“In the marlne envlronment they feed heav1ly,
exhibiting rapid growth untll they return to fresh -
water on their spawnlng mlgratlon.,

That lS accurate as to’ both salmon and steel-

~head according to.your_lnfoqmatlon, is it not?_

Yes.
Let‘s talk about the relative:weights'of.salmon
and steelhead, are there any species of salmon, -

to your knowledge, at the a&ulttstage that weigh..
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the'same as steelhead?

very SLmllar to the size range of steelhead.

Dog salmon are somewhat 31m11ax, sockeye generally
are on the.ave:age'Smaller,'pink salmon generaly
on the average smaller.

Chinook salmon° 

fChlnook generally are larger.

VﬁA;;?rlght. Then are there any spec1esz of salmon
rﬁhiéﬁrhéée.appxpxlma;ely the same llfe dyc1é,7ahd
,byjthat*l;me&njéime éf léaving aﬁd returning?

1Coho;$almOﬁ ﬁbrmally7spehd_a year in fresh water .

and'reﬁurnkin two years from the ocean. There are
some steelhead that follow this same pattern, and:

of course,_as we have p01nted out here, the hatchery 

vprogram ‘is almed at proauctlon of smolt, 80 the'llfe

cycle pattern is very_51mllar.
Did_ydu ever state as a general matter that the life
cycle -pattern includes a two .year rearing péri¢d for

steelhead before going to sgea?

"In the nature of this, this is the most common in

fresh water, two years.

andfas to your hatching plants, aren't they designed

to migrate to salt water as close as possible to:one

year after being hatched?
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Noﬁ; are there any-species of salmoﬁ-which spawn

,1n the same general area of. the rlver as steelhead°
"~ and steelhead partlcularly. T think in som e areas
‘areas and the other two species.

-and quallty of stream dlscharge durlng growth
:perlods° . ;Cfﬁl;;j““ '

.}Well, the stream reared speCLes of the CQho is

i very respon31ve to flows in the rivers the same as

xand startlng there at llne 9 - well, line 6,

’fthezqgestlon is asked of you, "From a biological .

-fish is a game fish or a,,cdmmerically marketed £ish?

Yes.

Yes,; tbere is an overlap in. areas used by coho .
yvou might have some 6ver1ap'of Chinook spawning -

Are there any species of'salmonrwhose production

ars controlled SLmllar to steelhead by the quantlty

steelhead.’f e
?age 6 ‘in*your testimony, I‘believe YOu go through

some of the dlfferences between salmon and steelhead,,

standpoint, what would thetqharacteiistics of -
steelhead be in comparison toisalmoﬁ'whiCh'woﬁld make
steelhead desireable as a game fish?"

My first qﬁestion ﬁo you is: Do‘you as a

biologist determine the desireability of whether a

As a biologist, I don't, DO. The State_Legislature
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does.

Now, as a member of the'Gamé Departméntfdd you;enter
intoror take ahy part in that determinatibn of
deSlreabllltY as a game £igh?

As a biologist? '

As a membexy of the Game Depértmené.

Well, I would say that-this:has'been established-
before I had any 1nput 1nto the determination. I 
don't know how to answer your questions.

(Continued on next page.}
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Well, my questions comes about because of the:

question that_wae asked you. It says, "From a

| biological étandpoint what would the characteris-

tics of steelhead be in comparison to salmon Which :

would meke the steelhead desirable. as a game flsh°"
You sald as a biologist you don t enter 1nto

desmrablllty,a I wonder whether 1n any off1c1al

'capacity of,the.Game Department you entered 1nto

such a determination.

I think the point of the testlmony is that steel~
head are trout They are. harvested bas;cally in

the stream and environment so that they are avall—
able to the general flshermen. They do blte freely

ln fresh Water, and thls makes them therefore —

*.and ln addltlon ta freely biting they are very

lnterestlng to catch on hook and llne by reason .

g of thelr strength and aglllty, ‘and I thlnk it 15

ﬁor,those reasons that they are deSLrable game<

fgish. -

‘Would the=answer then be.that as a member of- the.

Game Department but not ‘as a blologlst you do enter
1nto*these,3udgments ‘about degirability?

I suppose so, yes.

"Okay, let's go down the list. It says ﬁirst,,“Stee14

head are a trout and do not‘necessarily aie_
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'fish that survive to spawn.a second time is usually
'rlow, making up only five'tciten_percent of the -

S run.” The guestion is,er. Millenbach, what

'which is a trout, you'do have the'oppdrtunity

imakes a. des;rable characterlstlc as far as the
'recreatlonal flshery isg concerneﬁ.

iv Tow about the Indlan net flshery, if=you have more

,amount ‘of spawners For salmon, that means more fish.

_Doesn t that mllltate ‘in favor of addltlonal flsheryﬂ"

after spawning as all salmon do. The number of

relevance is. that to &eterminiﬁg.whether to authp:izP-
an off reservatibn Indian neiufishéry for steelhead;|

if any? | o
I don't belleve I considered thaﬁnln that: dlragt
context, but I certainly see the fact that all
salmon do dié.-Theréfoxe,:if there are some to be
harvested, why, they should_be harvested, and.if-
you can't protect yourrspawhing,escapement _—

whereas in the manageﬁent of'the'Steelhead’fighery,,

of some. survlval, and therefore, larger fish in

your'flsh runsf’as a result of 1t but thls agalnr

steelhead in there than you do, than aicomparablé

I missed the 901nt of . your 1nqu1ry.
As I understand. your answer, you. say that because

not all steelhead die at spawning you have more
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1 steelhead in a comparable run of spawners than
2 yvou do salmon. -

3 A Vo, I didn't make that statement.

4 9  After uhe spawning you have nore . steelhead left
5| . over than you do the salmon’

6 _-Ar _There are some steelhead left over that reproduce
7 . a second time. In,salmon_thls-ls not true,‘,

g & Do you plan and plént and ﬁanagefybﬁrrresoufce to
9 . augment this respawning percentage?. |

10 A That is part of our steelhead program. It is part

11| . of our steelhead proéfam; As part of our steel-
12 head pfogram &e'have a définite program invoiving
13 . the selection of repeat spawnlng £ish and larger
14 .7 Eish, w1th the hope that we can lncorporabe thls
15 - - desirable feature of a 1arger_percentage of run
16 being repeat=spawnersjaﬁd.1afger fish availablerr
17 |- : :to the flsherles.w | |

18 0 ;To thehrecreatlonal flshery’
19 | A lfTo the ﬁlsherles. ';rk_

20 g"'Plght Have you thought of u51ng these excessr

21 S steelhead Who survxve the rigors of spaw1ng, 1n'
2 hav1ng suf£1c1ent fish to allow an In&lan net
23 ' flshery° - | |

24 | A Well, I think at the flve or ten percent level

% | it would be 1n51gn1f1cant
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 Have you ever inquired of any Indian tribe whether

_Not directly; no.

~.enter river on spawning migrations." My 'question

It is important from the standpoint, we. have no

.the- setting of seasons and to the harvest of the
'frggouﬁéeﬁ _ -
 What“you,arezséyiﬁg;then is,becauéefyou don't have

‘any information from marine fisheries of steelhead

basis.alone you will not take the step of. considerind

théy.would be interestedwinhcropping five or ten

percent of your steelhead run?

Let me go to the next item, "While in the marine
area steelhead inhabit areas of the outer ocean
rather than the ccastal zones énd_generally are

not available for harvest in numbers until theyf

is how is thatrimportant to determine whether to

allow an Indian net fiShery‘fér steelhead harvest?

information on the magnitude of a year's run of.

steelhead as a result of inshore fisheries. There-

fore, we have an unknown for management, and whereas

in the salmon resource with a coastal marine fisheric
there is frequent checks as to the magnitude of

any given run of £ish, and they can.apély this to

with which you géd;a'predicﬁ‘rﬁnVsize,”bn fhat

§

an off reservation ;ndian net fishefy.
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I think, Mr, Pierson, that point is-that_we cannot
‘accurately ptedict'what the\rtns Will'be,ﬂanﬂﬁthiat
- would be one of the realrprqblems,to surmouatFiﬁt
we were to appropxiately receﬁmend a,het’fishery

'aheadAof the time thatathe‘fiSh'hit the river,

Can you glve the Court any ldea how long and by
What methods you would attempt to get the 1nforma—
tion necessary to know enocugh .about the steelhead

runs to allow an Indian net fisherY?'

. T would find it difficult to predict an accurate

time frame, but I would say that we do need records

‘involving several generations of steelhead in order:

toVreliablyjanticipate-What_the'resdurce wiii'de
uhder_a number of:differeat'environmental'coaditions
and a number of di?ferent fiShing'rates that-might
be imposed on it. I am confldent that as we deveiop-
additional 1nformatlon on spawning escapement, as

we develop addltlonal 1nformat10n on the. other
factors which - 1nfluence steelhead populatlons,rthat,

there might be at ‘some future date the capablllty

) and management to more reliably oxr to re11ably
VHD dmct what the runs will be, and in that manner'
;fallow a more. comnlete take of the resource, but we

are deallng here,baSLcally With a natural resource

in terms of numbers; and a resource that is very.
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restricted, very much restricted by a two year

res;dency 1n Eresh water.

. Mr. Millenbach, I think maybe you are gettlng past

ny guestion.

I am sorry.'

‘L,et me ask you dlrectly. Have you ever had a program

in the past designed to glve vou sufflclent 1nforma—

'tlon on conlng ran size from whlch you could, 1n,if

your- posmtlon as a blologlst ana as a staff menber

of the Game Department, recommend authorlzatlon

of an off reservation Indlan net flshery for steel-

head°
We do ‘not at thls tlme noxr have we in the past had.

sufficient ev1dence tO'rellably;predlct what a run

of steelhead will be with the succeeding winter.

- Do you have any plans for setting up a program to

compile such information°
We are working in that dlrectlon at the present
tlme -by increasing our efforts at spawnlng ground

escapement, by lncreaslng our effort of understana-

-ing the factors that determine the size of our

steelhead populations,;and“fdr'exémple, we ére

workingfdiligently.to determiﬁe the effect of. some
of +he__ flsh dlseases that We know ex1st in the frésh

,Water and’ there are a- graat many areas of research
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;thét'wé are working at attémptinégto develop
~adeguate measurements to allow more predise and
;total utmllzatlon of the. resource.

-And as I understand it, there is no way that you

‘could estimate at which time from now, two years,

ten years, it would be that%you”would have gsuffi-

cient'iﬁformation'to reach a judgment as to off

- reservation Indian net fishery?

I would say it would be extremely risky to attempt

to do so on our capablllty that we have today. ,

Do you- understaﬁd then, Mr. Millenbach, that it is

absolutely impossible within your ﬁndgrstaﬁding to

estimate when vou would ever authorize an Indian
net'fiShery for steelhead? |

I wouldn't sayrit,is absolutely impossib;e. My
response is.that.it_wonlditequire a very qénsiderabl
amount of tiﬁe, and I think éésociatéd‘witﬁtitfié-
the amount of risk that yot-want,to.take in'ﬁtiliZw
ing what T would term 1nsuff1c1ent evidence to
reliably predlct what the runs w111 be.,

The next statement is, “Steelhead generally bite

more freely in fresh water than salmon and are more

exciting to catch on rod and reel. Now, areg

you comparlng them to salmon in that last statement

=

there; more exc;tlng to. catch on rod and ree1°r:
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‘Do you have any surveys indicating.thé*relative
have when they catch the various fish by rod and

I have wide experience and association with 6thgrs.
‘who fish that share this feeling.

Do yvou know of any salmon fishermen who catch the

out of‘;tﬂthan,steelhead?'
T.wouldn't know.
”f?ﬁow‘éxtehsive-iéfﬁéur knowledge of sport fishing_;

- for salmon?

is?
'Iﬁ,involved'my life as a.hobby of fishing for salmoni
‘Is that personal?

- Yes.
and steelhead?

closer to shore in the marine areas and are available

Yes, in fresh water.
excitement that salmon and steelhead fishermen

reeal?

saimon with rod a2nd reel that get a bigger kick

Fairly extensive: -

Would yqu;give ﬁs.justia bri¢f resume of what that

You haven't consulted the:Deﬁarﬁment of Eishéries

about the relative excitement in catching salmon -

I have never engaged in any discussion of it, no.

The next one, "Salmon, on the other hand, remain
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both as a commercial and sports fish aé they grbw'
to maturity. Their numbers  are suffiq;ent to supe

port both a cdmmercial,and-arrecreationallﬁishery;"

Now, Mr. Millenbach, according to your:knbwlédge of

comparisan~of'salmon'and-steelﬁead, areathere'any
‘rivers where in the rivers Ehemseivés the indication
 of run size igdicate that the stéelhead ruﬁ-is
larger than the salmon run?' | .
I don't think I‘have'Sufficiént information on thé,
salmon runs to say that for every stream in the
. State of'Washinton, ﬁhat they are greater thaﬁ
'steelhead but certalnly as a general comparlson
'of the. tWQ rescnrces,'when you take the overall
LlnfOrmatlon that ‘is available, that there are |
ia g;eat many more;salmon in this area.. |
Léﬁ?s*cbmpare_spebiesrsf salm@n,with Wintér_$téel~
head. Do you kﬁow of any information indicating
that the volume of salmon in the rivef"is_less than

the rﬁn‘pf'stee;hea&%of;any rivers where that is

. true?

Again, I don't know, Mr. Pierson, the specific

data on all the rivers in Western Washington as

‘regards to salmon populations.

The next statement, I believe, is, "Nearly mature

~salmon do notrﬁake a lure or bite'a—b&iﬁed'h00ki

(1)
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. neaxly'as freély'as'do steelhead in rivers." Is -

' that based on your personal knowledge or SQmé stﬁdy?

There is no Specific study on that.

{Continued on next page.)
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The majorlty of the naturally produced steelhead

So only half of that statement is correct. In other

 Well, T thlnk we are talklnq in two dlfferent contexts

Next you saf, T j'-;?: ;%w}};;”ﬂ;f
| "Also, 1t should be noted that steelnead
depends on the stream enylronment for two years
before mlgratlng to the ocean whereas. salmon
generally spend 1ess than one year 1n fresh water "
Ay flrst questlon is, do all the steelhead -
that you are famlllar w1th 5pend two years 1n,fresh

water before m;grat1ng°

spend two years in fresh Water.

How about the hatchery bred steelhead? |

As we previously stated, we'aim to_pfoduce a smolt in
one yeaf, and generally do so. / |
Okaf,:and haven 't you-eStiﬁated that approximately 50
percent of the renreationai catch of eteelhead‘iﬁ-the‘
state-is hatchery-bred? |

Yes.

words, only approximately half oflthe_eteelhead in the |

waters of this'state'spend two years in fresh water’

here, One is adult fish population, you are referrlng
to, and the other is a juvenlle population, and I am not
so sure that you Would have the same relatlonshlp between

juveriiles in a stream as you would have between adults.




0lCQ

1 . You ﬁay have a difference inrsurvivale
A T don't thlnk that you can make that complete &
3 “comparlson of the two. ' -
4 Q At any rate,rthat statement‘is indccurate as to hatcheiy '
5 ‘j_ ~ bred steelhead;r _ | : |
61 A Well,_admittedly, wé raise mest—of'the-sﬁeelhead‘in ouxr
71 - hatchery to smolt 51ze in one- year, and I am referrlng _
8 ' here to the naturally produced steelhead that normally
9 " spend two years in fresh.water. '
19 . Qﬁ:' You didn't say, vou didn't confine youi statement to.
11 : naturally bred:steelheea° |
12 A Well, not, it is not conflned but it was 1ntended
13 " and implied. -
141 o  oOkay, and the rést,oﬁ the statement indicates, "Whereas
15 : salmon generally spendrless then one:yger in fresh
16 vater." o |
17 _ _ Are you thinking of one . spe01es of salmon
18 : when vou say that°
19 A Yo, all species. Cohos and spring'Chinoek Qeneraliy
20 o séend a year in fresh:water,iand'l say-lessrthan'One
21 yeer. Why, I _am well aware that these two species
22 _ can spend a FTull year An fresh '\a\rai::a‘r.‘,,,_.‘= fff;'«f-fef
23 Q Isn't it true that sockeye salmon spend anywhere from,
- 24 - one to three vears? ; - o
25 1 2 This is true, in lakes. I meant, ‘I.am thiﬁﬁing of Riers!
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Sockeye ihhabitggtxeémgjas;wéliﬁasﬁ;@kgé?”’ S

Yes. 7 S '7 a* V . - A L

Do I understand that;there are qther spec;es of salmon

'that spend more than one year in fresh water, to your

knowledqe? g

No,

How about spring chinbok?

I would say Chinook. I said spring Chinooﬁ.

And Coho? g : ;m; ) - -

Yes, spring Chinocok, Coho and sqckeye.-

That is three of the five‘5§eCies:of salmon?

Yes. . o _
Moving on to page 7, we will go a little faster. At
the top of Ehé'page you are-asked, - ‘ -

"lhat is the total catch of steelhead for

the 1970~'71 season’"

And as I.understand it, ybu have rewritten
yéur answerlté-say, "The winter sport catch is iistedf
at 215,955 fish." e
Yes.. _ |
That is not the total steelhead catch in the ss“t:a’t;:e'J
That is the total catch by the sports fisheries of |

winter steelhead in the state.

Do you have,anyridea of what the take'by'lndian nétf

fisheries on reservations might be?
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Well, we have hadfan estlmate, and as: T. understand 1n
the Nielson report, of.some 50 000 flsh.ﬁ -?” _

So we are talklng about the orlglnal flgure’that was
listed there. We are gettlng‘close to 260 000“

Yes.

Okay, and by those figures, jﬁéﬁ on the,Wintef Steelhead
run, you have a total Indian take as about 25 percent,
or éround 25 percent of the totaljstate_také?

Yes. | A | | _

Line 21. I think we havé‘éone into this a-littlé bit,

but just so I understand your'statement.

"Last year the Department expenditures on .| *

thé_hatchery prégram totalled.appgoximately: 7
$1;606,odo, Abproximatély'oneéhalf or $650,000. .
 was involved in the rearihgrof‘steelhead. Related.
activity iﬂvolvéd approximatelyr$350,000.“ o
Ndw, that first figure as to the foﬁai-
hatchery program of $1,600,000, do you haveany estlmate"
of how much of that would be. federal ‘money? ' :
I am sure.lt is in the record, but I would be reésonabiy

close at about $300,000.

" B11 right, and is the second figure, your $650,000 for

- rearing stéelhead,'what[percentage of that would you

estimate is federal money?

I just told you, $300,000.
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Of that. Okay, how about tbe $l 660 0007 Is 1t the same?

'Yes, because the $650 000 lg 1ncluded 1n the $L,600 000. °

So that no federal’ money 1n.that*$§50 000 lnvolved
the related ::w.ct:r_vzi.1::.&55”’> ;w;;;ﬁg;ga;;j;._hfhl

No. .

Now,,looking down the page athline,ZG, you are askedr

the quéStiOn, "Have any studies heen made as to the
contrlbutlon to the economy of this state to the steelhead
program.“ | : '
' And your answer is: -
" The 1968 study bY'éonsulting Services ;_ ;5f7-
Corporationrof Seattle (Exhibit G-12) relating to- .
~ the expenditures byrsports fishermenrin-harvesting
steelhead,ipdicated that for every_éteelhead caught
the spdrtsmen épent $60 fo;-fishiné gear, tﬁavel,
licenses and miscellapeous'éxpenses}"
I take it all of-the $6B-inc1udes;moneyiqu

notels?

Yes.,

And money for ligquor?
Yes.

And money for clothes?

. Yes.

Do you know how much of fhét $§0 would have been

contributed to the state's economy if they hadn 't been

395




bli4

B W

10

11
12

13

14

15

16 -
17

18
19

e
21

22

23

24

25

pursuing steelhead? . . ';j;;_i. e

No, I do not. all, 7féi%¥ ;9:;  "}&Qfﬁh.ﬁ@:

_Suppose, M. Mlllenbaci, you effectlvely could 11m1t the

number of steelhead tagen by'a_steelheader or sportsman
to one-half as many as they now take.,r 7 _ -
Wouldn't that flgure jump from $60 to $120°'

It would‘if you have thersame,degree of part;c19atlon,-

yes.

Wouldn‘t it be,accurate'to sayy'aSSﬁmihg'you have the
same degree of’ part1c1patlon, you could get more: woney

for steelhead fishermen the less. flsh they take°

- Well, I am sure there is a relatlonshlp, yes.

All rlght,_at page 8, lines 1l‘thrqugh.15, I_thihk,?gﬁ;
are speaking about ' the Lyre'River, ahd,yog say: :-
‘wrhis is a relétively short_stream_which hés'
limited natural fearing;"Thg,average;apnual o _
catch prior to planting WaS'zsz fish. Aﬁnual plants
ranging from 10,000 to 25,000 have incieéséd the .
averadge annual éétch to 1725, or nearly.six tiﬁes;h
-Now{ a#e vou certain, Mr. Millenbach, as a
biologist and as an expert in that field, that it was 7-1,
beéause of your plants élone that the annual catch was'.r
inéreased by that nuﬁber? | | |
You ask if I am an expert. The gvidence certainly-

supports it. We have had some creel census on the river
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whlch have definitely 1dentlfled hatchegy flsh in the

'catch and for the purpose of daveloplgg the average

catch, I used the catch<as—recorded fbruseveral years

prlor to the 1n1t1at10n of the plantlng program, and
as far as the Lyre RiVer and 1ts.phy51cal chgracterlstics,
I think it has remained essentially'the_same'thrqugh

the period from which I drew the record, and I would

feel very firmly that the increased,catch.isxfrom_thé_

- hatchery plants. |

Do you know whether the number of fishermen who fish
the Lyre River incréased over the period you are talking

about? -

I am certain that as‘fhe'fishing, the success of fishing

increased, that there was an increase in5fishingréffort;

_ And if the Game Depé:tmeﬁt indicates as a‘pubiic mattérlr

to sportsmen or steelheaders that fishing might be

- better after it has increased its,plants_e—-

Sportsmen and all interested parties are regﬁlarly'
furnished with our infogmaﬁicﬁ_on plants, and a greaﬁ
mény'of them do put a reliéﬁCQ-on thisfinfqrmAticﬁ, and
respoﬁd to it. | - )
Are there any other featuies*qf_factors-besides,;lgtls
say,-the number of . fish which-ﬁight‘cpnéribute to-a' .
change in -your catch figures{isuch as, fpr,insﬁénce,_

the water conditions at the time of catching?
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Well, I think'in takingran avérageiéhét yoﬁ'%ﬁboth:such
factors out, and so' I. thlnk that the cnmpar son remains
essentlally accurate. L€‘ ;é? ;;r;fﬁéé;“f |
You have had a rackron;thé;EldChoman Riyefignd~éoha

other:rivers‘previouggy, haven-'t- you?*

At times.

(Continued onrthe next page.)
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Have you, putsuant kept catch statlstlcs on - actual runs’ :
We did in the case of the Elochoman RlVer, attempt on  ,;
two dlfferent years, and I w1ll try to. get to the POlnt;:.-
of your question .- 1@257‘ t e |
We did operate,a_traéfand wefé sﬁcceSSfﬁi
lne-one, so that we were able to essentlally enumerate

the total run in the river, - and then be able to-compare

- our punchcard catch-to.that total run.

Do you have an indication of what you got as a
correlation?

Not as a correlation, but my recollectidn is that we .-

- showed a very. hlgh percentage ln the catch as compared

to the total yrun in the nelghborhood of 70 percent

What I am really talklng about is whether as a matter

of fact of this study on the Elochoman,Rlver, you are sure
'or you have any studies that indicate to you that eithexr

- in the Elochoman River or statewide, the catch Statlstlcs

are accurate statistics of the run s1ze7

Well, I think it has implied or suppotrted the ldea that
the catch data as. derlved from the puncncards is useful
in comparlng the trends of steelhead populatlons, ves.
But you don‘t haVe any spec1flc conclu51ons as to the
amount of correlation in the studles°

I have trouble reathngryOur correlat;oﬁ point,

How are you sure that your catch statistics in the:rivers,‘
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accurately reflected. the size of the run in the year

of the catch?

‘Well, we are notﬁsure'they_do, but we feel that the .

catch information is collectdd'inthe'séme manner-ftom.
year to year, aﬁd that theré.is probably Sngrbiés

in the total sﬁatistiés, but‘tﬁat'that bias should

be'compérableryear £o yeaf,,anq that as an indidation

of the trends of run of steelheads, that is useful for

management purposes,

All right. Are you familiartwith_ﬁhe repokt d&ne,fot_
your department, I think i£ Wa511970j by Duane 0;:
Braaten? |

I recall that Duane.Braaten.‘

Do you recall his conclusion' that the. single most

influential factor in determining success of catch on a

given day was water conditions?

That could be, I don't specifically recall it.
'Page 9, line 19, Mr. Millenbach, you sayv,

"I think the nets have.the potential tdAtake;

essentially all of -a run, as it has beenireported

by the International Salmon Commission relating to |

sockeye salmon where there was a conclusion from'

their studies. that the nets had the capability of‘_

taking 98 Percent*ﬁfjpgrugjﬂ-!

. Mr. Milleabach, isn'tfit'tru@,yQu,a;e,nge;rin

cl

e g - I S— TF oy e r

- W -
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£o the 1956 annual report of the International Pacific .

" Salmon Fisheries?

Yas, .

And in particular, the part of the repdrt that you are

talking -about, that the Commiséion was talking‘about;
the fisheries on the Frazier River in Canada? '
Yes.

' And@ you feel that their conclusions about the

capabilities_qf those nets are“reliablé? :

es. |

Do y&u feel that their cﬁnclusions about how those nets
might be régulatéd are reliable?

I am certain in regard to the regulation of that
fishery, yes. | | |

Mr. Millenbach, I am looking atiUSAFlQ; which is a '

- 1956 report, and I refer -you to péges‘anané'zo at the_'

bottom of the page. As a preface, Mr. Millenbach, is
it your understanding that the'Inte;gationai Pacific
Salmon Fisheries Commission attempts to.regulaﬁé'the .

harvest and management of pink and sockeye salmon runs

to the Frazier River?

Yes, |
And isn't it accurate that this report was principally
devoted to the take of sockeye?

Yes. | SRR

401




b88

10

11
12
13
14
15
16
17

18
19

20

21

.22
'25'
E

25

s R = = - el ez - L

o W

-~

e v P - N o

‘And do you at the bottom of page 19, there is a title,

it has a title saying, "The Cénaﬁian;fishe;g.“ It reads;r
“Tﬁerbasic.prob&em'in gear ;eéu;étipn_in 7
Canadiaﬁ_ccnventidn waters has beenrcreétéd_by the,_
'raéditiqﬁJOf Juah de Fuca Strait as an effeétive  ,;*
gillnef an& purse seine fishihg area.“" o
Now, Mr.VMillenbaéh, do you have any
understandlng of what the volume . of glllnet and’ purse
selnes we*e in terms of flshlng unlts in the Stralts
of_Juan de Fuca at'the t;me this repo;t.was presented?l
I don'ﬁ know in detail. 'i k#ow it is a-large comnercial .
fleet; | | ' | |
Wasn't it approxxnately 30072"
It could be, I don't know,VMr Plerson.
The next sentence says-‘
“The hlstorlc Fra21er River. glllnet flshery
for many years has been capable, when operatlng,
‘of tak;ng an estlmated,98 percent,of the flsh
available.™ - 7 - 7 - _ B
~ Now, that is,-ié*it not, the sqﬁrcé of your
quotation in your téstimony?: L
Yes, | | -
Do you,haveraﬁy idea how ﬁényfgillﬁet fish;hgjuﬁits;
there are in the Frazier'kivet? B - |

Ko, I do not, ""”;5ﬂ?.§f.ﬁ{f-“% B tEe
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- The next sentence says, "In addition to thlS high

-efflclency, there has been a super-saturatlon of gear

title, "Escapement," the Statement is made:

Would you be sufprised toiheaf that it is about l000?,

No, I would not.

which allows a substantlal reduction in the number of
units of gear normally operatlng without any. measurable[
reduction in the flshlng efflc;ency.?- 7
,Ié continues on page 20:
iA large'fléét oflgillnét boats dan leave
‘the Frazier River area for Juande FuéaVStrait'without
reducing the 98 percent . flshlng eff1c1ency of the -
residual Fra21er Rlver flsh1ng fleet, The catch of
the gillnet fleet in Juan de Fuca Stralt is now
-reachlng substantlal proportlons, and when
conbined w1th ‘the lncreaslng catch,of.purse séines
in‘the same area, it'isiobﬁious]that a°Substantial :
: reductzon must be made 1n tne fishing: tlme of both
 areas 1f adequate escapement is to be secured n

Down below, on thesame page, under the

"The total 1956 iun of sockeye to ‘the FraZLer
'RLVer system lncludlng the commerc1a1 catch, Indlan
catch and the escapement was 2 743 000 flSh

representlng a decllne of 14, percent over the run

of the previousrcycle;in.}QSZ._1In|591te of
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substantial incfeééééiih‘fiéhiﬁg“effi;ienéy, ﬁhef
fishing:régulatiOns-we:e so”&esigned that the
-;total-eSCapement of 879, UOOltorail spawﬁing'aréési~
actually increéased by 3 -2 percent over the '
escapement in 1952 7 7
The cuestlon ls, Mr Millenbach,-Whether'
with that kind of 98 percent efflClency in the river
gillnet -fishery in ‘addition to a marine gillnet and
purse seine fishery, if the-Fraéier-River dan be
regulated to provide'én increase in the escapement,
why éould,not the Indian net fiSheiies off reservation
in tﬁis étate be-regulated‘to préserve théﬂresource? |
I think basically, Mr. Piexson, gqq'havefaAproblém of-
two different resqurcés, you have in the case of
Frazier River a salmon resource, whiéh-is measured in
miliions, and Which‘gives'you more latitude than;in
the number of fish that you can prov1de an escapemEHt.
| _ You have developed in the management of that

sockeve flshery and fishery generallyla s9phisticatedr

procedure of determining optimum spawning escapements ,

and it is -- d.gﬁeat deal of'mbhey has been spent to get
this lnformatlon, and you compare to management of |
steelhead, Whlch is a relat;vely small resource dn terms
of nqmbers of fish, and you have different spawnlng

ground ﬁequirementSf:I-thipk;,inxterms_of steelhead, "and
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we have not because—of flnanplal,structure, and I would -
say also related arilttle,bltwto need,_perhaps evel
attempted.to. establish a pfogramrto make the finitef'

detefmination of,spawning;escapementrthat'they_have 

 developed for the Frazier River,

Mr.jMillenbaCh, are you saying that the-finanéiai"
llmltatlons of the Game Department prevented you from
managing a glllnet flshervibr steelhead as well as ther
Frazier Rlver system manages a glllnet flshery for |
sockeye? | ' 7 ‘ : ‘

My reféfeﬁce is that ﬁe,haﬁe-ﬁot had sufficient funds

to attain that degree Of_SOphlStlcatlon ln our f

. management knowledge, and our efforts at gettlng

1nformatlon on the resource to. attempt that type of
flne management regulatlon.

Now, to your knowledgg, is there a‘éteelhead'run,inrthe
Frazier River? . ' |

I am sure there are.steelhead in the Frazier River. -

VAnd,havé you examined any information about héw that
98 percent gillnet efflclency in the river affects the

run of steelhead on the FraZLer7 S

NO, I have not.

Do .I understand you to say then that the information

about sockeye and the run of séCkeye to the Frazier

River system is more. important to your determinations

e

e
Ty '
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. and judgments than- the_run*of steelhaad in that r1ver°),j

No, I didn 't make that statement, Mr Plerson.- I sald
I did not know the scope.of'the steelhead,run inthe
Era%ier'Rivef; nqr'the-impact §f-the fisherf-on it.,

' The reference to the éapability of taking

gillnets was not inferred to relate to. steelhead. It

hm&nﬁtoﬂe&ﬁaswu@wmmdﬁ,mdﬁ&m@.

to the sockeye flshery.

Y o the time when you quoted that 98 percent.glllnet

effzcmency, have you ever lndlcated that you were talklng
about efficiency of. taklng sockeye°

There was no reference made to specmes.'

 And your presentatlon had to do w1th Indlan glllnet

fisheries for steelhead, did it not°
This probably sSOome tlme, yes.
Do you have any way of know1ng whether the resource of -

salmon andg —- steelhead and sockeye in the,Era21er

River has been preéérvéd in the face of that 98

percent gillnet_efficiency?
Yes, I am aware that the —- there was a very successful -
sbékéye fishery of this year, and I am al$o aware'thatfr

by personal contact with off1c1als in Brltlsh Columbla

and from 1nterested laymen concernlng the steelhead R

'resource,tnat there'ls a great deal of complaznt

concerﬁing the availability of steelhead for the

TS T
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recreatlonal flshery.,, e |
Wow, as to spec1flcs, as to the enumeratlon

of those runs, I haveno 1nformatlon.r N

You don't have any deflnlte 1nformatlon7

No.

This is juét informa;idnlygu‘receiveﬁ £hrough vafious

conversations? 7 | |

Yes. o _ _ _ |

Page 14, Mr. Millénbach,:bottom 6f the page, I believe;,

you indicatejthat'%he Deygrtment regﬁlarly_reviewé5ﬁhe

information pn_stéeiﬁead runs and the steelhead resource,

to commentron_aﬁticipated funs, but because'ﬁe“haﬁer

no opportunity to measure the ocean survival, We_haVQ

not made any predictions on run size."

Are you aware, Mr. Millenbach, whether the
Department of Fishefiés‘hqs_anyrbetterrinformation on -
ocean survival of salmon?
/ they '
Yes, I think 2 have con31derably more 1nformatlon on.

the ocean survival. of some specxes of salmon, perhaps_

~all of +them, as far as that is concerned, I don't know.

- You don't Xnow?

On all species, but I do know they have on some species.
Iflthey have a lack of infofmation as to any species,
according to your information, “that has not kept them

from estimating run size, has it?

a07. .
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Page 17, Mr. Millenbach, I bélievé.th?renat‘the top '

‘nets, and T take it-as a blOnglSt and a flsherles

ever used gillnets to take fish for-ﬁagging studies?

Yes, I'm aware of a Study'on the Columbia River, I think |

 research effort was to attempt to get some measure of

25 Q,

e F TEae - "'—_,vs_-_ R

I thlnk generally they maLe predlctlons on all speCLes,;-

fOu're in&icéting.whaﬁ youAcall'prespawhing mortality

related %o glllnet flshlng, dlp net, dragnets, drlzt

management expert, vou arepfam;llar wlth what klnd:erf‘

marks. these nets make on the Ffish?:

Yes.

And have vou ever conducted a tagging study except for
Elochomén

the  "Zoiiumn and Flsh tran arrangements vou had before’

Studles relatlng to what, survival of adult flSh or’ What°

Let me ask vou a little bit more directly; have you

We have not.

Do you know anybody that has?

in the -- it was in the fifties some time, in which

the Department of Fisheries-énd'the-Departméntgof
Oregon Fish Cdmmission conducted a gillnet'fisherf on,r'
the.loweerolumbia_River, in which the steelhead were . .

caught, tagged and releésed, and the result_cf that

the total runs of winter steelhead in that area.

They used a gillnet to take the Fish?

408 o0 0o
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I ?oula"say'héihavg;ﬁdt;

Yes, sir, they were manned at ali timés;'and'eveﬁ in
splte of that, there wasg some mortallty from the nets.
Do vou know whethexr there is mortallty ln hook'and line
f;shery’f' Sl = -

I_wculd assune that'6n_occasidn'thete'could'be a

 ﬁorta1iﬁy. Bﬁf,genefallyfspeaking, there is not.

'Have you ever gathered lnformatlon s0 that you mlght

compare that thh the relative Drespawnlng mortallty°

I would say that —-=

Asjopposed to gillnets? - S

;:'

.Page_18, ymeare asked to comment in one of the requests

£6t admissions, I think this was directed towards

fisheries on the Nooksack Rivar}_your answer is that:

"The Department has had an interest in the
steelhead fishery on the Nooksack River,"

and by ‘this, I take it you mean the gillnet fishing?

- Yes ..

By Indians?

Yes,

- On the reservation?
Yes,

 (Reading:)

"-— and we would like to determine if the

run is being maintained at its. maximum level.
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Pundamental to such an 1nterest ls an accurate_
record of,the total aﬁnual take of steelhead "
Now , 1sn't that true as to every run of
steeihead=ln the state?
I am certaih it is.

At the bottom'bf page ZO_YOu'afe again askealtb commaent

on the request for admissions, and you are referring

to a hypotheticai'assertion'that it is pcssiblejﬁo .
regulate an Indian net'fisheryrﬁy'dailf regulafion of .
the humber and the type of nets uSe&,-tﬁe-manner Qf
fishing'aﬁd the location of nets. Theﬁ you say:

- eBphis ie'not feasible .

Can you -give the Cqu:t yoﬁrrreasons for

'saying_that?'

Well, part of the-reasoning behina-this statement°is
that the Departmentlxeally has no finite and |
substantial information as tb-the,effeCEiveneés of

gillnets, as Eo their'daily'take, fhe take reiated:-

_Vto the number of specles, of gear in use,jlf .you w111.‘

' So this makes it dlfflcult to attemnt to. predict the

take of such gear'ln any rlver, and it Would be
extremely difficult to daily regulate the use of, a ‘het e"
flshery over any area, By that I medn lt would requlre'

supstantlal enforcement’ effort to be sure that the

regulations. were complied with, and 1nherent in it*I:
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' thls llmltatlon is kind of built in, 1rrespect1ve:of

.:happened to be m0v1ng through the partlcular area of

7 the net.

- I think that was the referehce here.

information on any gillnet_fisheries, because you don't:

think too lS the - I am sure:ls the compaxlson tbat
w1th a hook and llné flshery, the hook, when ig? s 1n

the water,.can only take one flsh at a tlme,'and lf

the number of gear that is used, you can oniyatake 0ﬁe-
fish per gear, whereas with the gillnets, yoﬁ could

in effect, 1ntercept a whole school -of - flSh if it

So tnls is basmcally the reason that we say
that 1t.would be a real.u— lt's not feas;wle to regulate'

an Indian flshery on a very tight day to day basis, and
So summarizing, you éré'saying because you.don't have

have enough.enfoicemént per;phhel —
Additionally, you cénnot adequately{,in,my mind, control
the “take by each unit of gear, so. that gets probably
at your flrst conclu51on there.
Have you ever had experlence with :égulating-gilinétﬁ_
fisheries for steelhead?
No . , - S
MR. PIERSON: Your ﬁondr, I wonder if I might

-— this is a new exhibit,_I think'Mr;'Hillenbach has seen

it, certainly he_isrfamiliar.with'it, here is a copy'of"

- 411
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the original, and cdples for the Court and I have marked

it PL—TQ, and 1t s a+portlon of Mr Mlllenbadh S.

testlmony ln the remand trlaI ln_the Puyallup caser and:
1t's from pages 62 and 63 of the 301nt appendlx ln the
Supreme Court, ' 7 _

MR. comIF?:‘ Iﬁﬁiil:sﬁipulate>to its

authenticiﬁy.

{Continued:on tﬁe‘hext page.)
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.H’

And up toward the,top, Mr. Millenbach, you,werei
talking about conséfvation,-ana'thén COmés”thé'

quéstibn. *If we are trying to get the highést

catch p0551b1e, Why not cut- back the nunber of

flsh in each catch,” I thlnk that is of sport
fishermen, "and the number, of aays he 15 allowed
to be out'there.“'I“How_would that 1ncrease~theu

catch?" Your answer. That was your answer.

Quéstion, "There .would be -+" seems like you are

changing,around guestion and answer. The guestion

is, "There will be a much higher escapement and

more f£ish would come back?® Yoﬁr,answer is, "There.

" is no direct relationship to increasing the escape-

ment automaticaliy increasing runs of fish.-mo,

there is no limit to the reproduction and rearing

capaCLty of these. streams -t

E@cuSe_me, Mr. P;e;son, I thlnk there is no limit;

'iﬁ reaés, “There is a limit.®

There 1s a 11m1;,'I am sorry. In other words, if
you had no fmshery at akl you would have a popula-
ulon of flsh that leveled off at about :6,000 fish

in the,Eﬁyallup, 1f yvou had no’artificial propoga~

_tlon There would be no more, no 1ess.} Qﬁéstion,

You are saylng your regulatlons are perfect the

way thgyrare..,‘Now, answer, "That is a pretty hard

e
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R not”be:takep'with a net." Question, "If ybu-could,a

conclusion to reach, not beiﬁg”capabie of some:
.imp;ovement.' To the best of our capabilities.now
and Rnowlédge ﬁe have_now they are the.béstfthat-
can be ﬁf@mﬁiggtéﬁ; yes." Question, "Lét me ésk'
you this. =You said a ﬁet'fishery would bé absd;ﬁtelg
impossible in terms of'your—definitioﬁ oﬁiéonsef—' -
Vﬁation{ What if we cut dQWn the number éf_fiéh a
sportsman is allowed to catch, or the number of
days, whatever, and we allowed a highly‘reédlated
selffregulating TIndian nét”fishery@ Would that be
possible to still reach'the same-number ofrfish
being caught now?" Your énswei ié,r"it wdulﬁ be
possible, yes." Question, "Why don't you,dorthdﬁ?“
An&>answer, "We do not have authority to <-i¢:>“'.~l:‘¢:1is-.'rI
Question, "What do you méan you don't haverauthority;
td'do'it? Yoﬁ make the regulations." Answer, "By

the laws of. the State of Washington steelhead may

wouldffbﬁ do[it?ﬁ:}Apd there an objection is ruled
1on by the Coﬁré;aﬁﬁ;sfion, “Again@‘Mr._Millenbach,
does it méké én%,differende:to éOnservatioﬁ whether
twozthousaﬁarox;ﬁhfee thousand, whatever, fish are
caﬁghtﬁby tﬁe_syoﬁﬁsmen'or whéthér'they are éaught

by Indians?® Your answer is, "Conservation alone,

no; it makes: no difference.” That was your answer.

>
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- of fish or harvestable part that can be cropped

- in a system of conservation."  Are your opinions

Q- . Is that still your 9051t10n°

-I am mlndful that we now have confrontlng us the

Questlon, "It makes'nc differénce’“ " Aunswer, "It
would be p053191a to rebalance the numbers caught

and still maintain conservatxon. There.ls a surplus

any different today then thanfthef were;when you
gave that testlmony, Mr. Mlllenbach° |

No, they are not.  Let me quallfy, or not quallfy
but emphasize the point that I make he*e, that we
were talking hypothéticélly, and the. response was
on the basis that any natural resource, a flsh
run‘normally has in it harVestable surplus, aﬁd .A
whether that harvest purely is from a conservation
or a resource standp01nt was Wlth -2 net.or Wlth

a hook and line, ;eally,_you could_have the same
results as-far’as ﬁaintenance of thé.run.'

And your answer, thaﬁ the reason thatryou doﬁ't
allow such nekt, flshery is because QF . the prohlbltlon
of the laws of the State of Washlngton7_

Yes.,f*:

Puyalle dec1510n and that that dec1sxon reaches

as- tG our'requlrements in developlng ouxr regulatloné

concernlng.the steelhead\uake, and—that there is

L1
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A My;ié§§lledﬁionris that I paraphraséd—in one area.

a new consideration. that has been dlrected to us.
mhlch means’ that if 1n the 1nterests of conserva—

tion you could rebalance'uhose numbers and still

" conserve . the resoqrée;rthat_the State law is no

prohlb1t10n°
If we talk hynathetlcally, thls 15 true.='
Okay, now, I.aelleve;you made-a presentation to ghe
Game Commissibn-On-August 20th 6fdthis year?
Yes. |
Ana part of that presentationiwas arwritten-p;eéenw
tation of, I believé,_séveﬁ pages? |
Yes,.
MR PIERSON We. marked that as PL 78
T Would llke to offer that at ‘this tlme, Your Honor.|
MR. CONIFF: I Join 1nrthe offer.‘
THE COURT: It Wlll be aémltted, assuming
no other counsel has any objection.

{Exhlblt Number PL-78 was
~admitted into evidence.)

Now, M¥. Millenbach, in addition to this written

statement you gave .some oral comments, did you not?.

ELalﬁdst read verbétim, but I believe’ that I added

: the comment that there frequently is a relatlonshlp

between the runs oﬁ coho and steelhead that +this
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' 1'15 not- always true, but frequently there is a

:relatlonshlp between the two, and that to my ob-

:pattern thls vear When the run appreoaches.
All xlghtnrnqwl you also.answered some gquestions
,ftom*éémé of the members of the Game Commission,

"did you not?

- would be in the area of -silver salmon.

: of,thertwo'year rearing life of steelhead?

servatlon of the coho flshery durlﬁg this current
season, partlcularly off the coast, theée’ troll flsherb

and the sports flsnery is that 1t is not an unusua111,

b .

largerrun, and that steelhead may follow the same

T respgndéd to a questidn ftom'Mr. Galbreath
(phonetic), and ny recollection is thét he inéuired'
into the. feasibility, if youw will, of doing'some—'
thlng with hatchery operatlons to 1ncrease the
steelhead runs 1n areas of Indlan fisheries and my
response baélcally said that 1t is a Well-established
fact that hatcheries can be used to enhance runs
of anadromous flsh that from my experience w1th_
steelhead and .knowledge of othe;“spe01es in flsh
culture that inrmY'vieW the;easigst'and ptobably

the'a;ea that would lend itéeif_to'the'best return

Did you indicate at all that one of the reasons

that you thought it would be feasible was beééusq
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Excuse me, this is a real problem of fish culture
ih réaring steelhead. To make the point very clear,

as we stated many”ﬁimes,-nofmally steelhead do not

-reach.émolthgize in_less than,twq—yearé ..in the

natural enﬁironment.' The production of smolt in -
dhézyéar“is;ve:y;difficult. For fish culture,

it reguires an experience, the development and

 the ﬁtilization of-the_besf;fa@iiities;*and I

Q'qay{‘“bégt“flﬂrefef tofEh§.capability o£ fish fdr 7

water temperatures, and thefutilizafion of all of

the factors that relate to the production.éf fish

'in a hatchery. My'poipt is,that“it_required1the{[

 Department of Game many yearsrof trial and error,,;

and development of the.stee}head hatchéry:program;
to be able to rather,cpﬁsiséantly.and;teiiably-k,

produce é oﬁe yeér,émolt, or as comparédrto silve:
salmon, they normally have a one=year_ffegh-wéter

cycie. The problem is not nearlyras-great.'-_ |

My énestion,?M:; Millenbachﬂ is whether joﬁrﬁéﬁswer}
to Mr. Gaib;eath wasn't based ﬁpon a statement that

steelhead as a general matter have a.two year

. rearing life before going to sea?

And I think my answer said’yes.

Did you $tate during that time that you had madej'

conf&ct with the Bureau of Sport Fisheries &
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Wildlife to inguire about Indian Eisheries? .
To ingunire concerning knowledge of the coming
run next winter.

Coming -run?

Yes. . Of .steelhead. .

. In any rivers?

Just generally what the steelhead-ruQS'Will @e next
winter. - i— '
Were you asking the Bureau of Sport Fishéry_apﬂ

Wildlife fof an auihoritaﬁive opinion in that

regard? .. . . .. L

Yes.

Do yoﬁ normaiif rely upon ﬁheir judgments about
that?

Nd}‘I would séy ﬁhis was one of the first contgcts

of that nature, but in the interest of developing

' this statement and the reference that we are looking

for, all searching for all data that could be used,

T did have 4 telephone cénvgrsatibn with'the

 Bureau ofiSport-Fisheries and asked if they did.

have any predictions on the coming run.. .

And have you relieﬁron'such regquests and the infor-

mation that came from them in the past?

Well, frankly, we haven't had any.

This was the first time you:contécted,them?
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We have general contacts over the years. I wouldn't

-1 woulﬂ'say'it-was_the‘first:time_andzthat'

it was rather specific to this particular review .

and repqrt.
Do you remember when that was?
Yes, iEiWas a wéek or so prior to the completion

of this rego;ti,lfpouldﬁft specifically relate'té

S ik, I called%iim'ﬂéckman on another matter, one

which related té_afcooperative effort on taking
waliJéYe'infthefsyokéne‘River, andrduripg that
conversation I asked him if he had any information

on What-the%cbming,hinter'&“run,of steelhead would

be, and he said.no.

And your inquiry was about all the rivéers in the

State of Washington?:

It wasn't discussed in detail. It was discussed

pretty much as I have related iﬁ'here.

I see. Did you in&icaté that as part of your element

in prediction of coming steelhead runs, in your

presentation to the Game Commission,.thét the
ﬁisheries iﬁ”Bristdi Bay, Alaska, on sockeyé were
indicative?-. | |

Yés;,thexe is feferénce to the-Bristol'an fishery
in:this report; 7 o |

And that-is the fishery on 50ckeye"ybﬁ afe,talking-'
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Yes.

pid you ‘ever conSLder what the fisheries 1n Lake

WashlngtOn on sockeye would 1ndlcate°

Iehavenﬁt related the Lake'Weshlngton sockeye ruh

to the steelhead pﬁns, and ny felation, mf‘reference
to Bristol_Bay'Wes specificallyeelaborated'on, and
I stetedjthat beeauee76f the known coﬁihgling of

sieelﬁeaa-aﬁd sockeye in the Outer“Pacific, and

the fact:that lt lS known that there are large

uwscaxé'fpxeigﬁ'fleets operatlng on those species

in:that;é:ea, that there ceuld be,aﬂrelatlonshlp
tO'nexé'Winterrs sﬁeelhead-run..-'"
ThereVCQuld'be..Do you have any data that-in&icates

that there is a correlatlon between Brlstol Bay s

P

_catch of sockeye and the future runs of steelhead

in Washlngtgn Waters?

‘No, and I have not stated so.
" But you did represent toitheiGame,CommiSSion:that

-this,was some element- that indicated whatithe

future run ef_steelhead might be this coming yvear?
I related to the Game Commission exactly as I
related it to you here, that we had a ver] deflclent

run of soekeye, that sockeye and steelhead ‘were

' comingling in the oater Pa01flc ocean. There are

known foreign fleets that operate on the spec1es

ET17t1
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Have.you eVer uﬁdértaken bo_lnqulre what the’ oéean-
steelhead catch was ln those Lorelgn fleets°

None is avallable. have talked to the members of the.
National Marlne Flsherles Servxce. Tbey adV15e—me that
they have not operaued thelr high' seas. ef orts-foruthe

past two years in the gulf of Alaska, aﬂd that 3}

41nformatlon on’ the forelgn fleet staelheadhtake is not[’w”

available.

Are there any,othér-data of’catch df'égy other_species
’qf any kind of fish which you Eaverused to esﬁimate
Vsteelhead'runs in Washington waﬁers?'

Again, we do look at the silvei salmon} the Coho'fishery, 
and know that at times a definite relationship doeé_
exist. I don't think we can go beyond that'to=anygoéher

species.

jave vou had a chance, Mr. Millenbach, ﬁo.lpok at‘the,f'

written direct testimony of Jim Heckman?

" I frankly just‘glanced'through it. I did not have,tiﬁe“'-

"to really read it in détail.-'I had about five minutes.

vesterday to look at it.

Well,fl would like_to ask you spmé guestions, énd I

will.try not to take.tbb much éf yburitime. Have you é:

copy of it 1:1‘1.e3:‘e'> 7_ ‘_ _ | |
- MR. CONIFF: Your,anor;,while'thé_witness

is reading the document, may I .simply have a cqntinuing‘_

422




blle

10

11

12

13

14

15

16

17
18
19

20

.21

22

23

24

25

 which is that equrpt from the Puyallup remand .case

.Page 7, where whoever was. guestioning him here is talking

~during April, Marchvand Aprll

And then he says, "approx1mately 20 to 30 Indian fishermen

. were. engaged in fishing with gillnets," and I think his

ODjectlon to the,use of Mr. Heckman s testlmony on tne
grounds as already stated tQ you thls mornlng. :
THE-COURT: Yes, of”course.‘
MR, PIERSON~1 In the meantlme, you; Honox, T

would llke to: move the adm13510n of Plalntlff s 79 :

that I was reaﬂlng WLth Mr. Mlllenbach 1}1L;€“h:-
THE COURms”mIt has already been admltted
Do you have the,testlmonjroz Mr.-Heckman, Mr. Mlllenhach?'

Yes,

abdut,the,run_inrthe Quillayute River systgm_gf:steelhead,
and he is talkihg about the '71-'72 run. Go if you
will to llne 14: | '

"During the 1971—72 winter steelhead run,
which commences;in strength in the Quillayute River ~
system oﬁ'about Decemberfl and extends in-majo: _
strength in the iowerportion of the system through
March." . |

Now, as torthatiportion_of vhis statement,

do you agree with that? . o - : D

‘I would add that there is consxderable take of steelhead
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reference 15,both on . the reservatlou Ln the paﬁk and
cutside. Do you know whether that 1s true or- false’er
To the best of my knowledge, thereels no. flshery outszde
of the_park:théﬁ is ugatream<from the.park.lger
It'é‘juet confined With injthe4b5ﬁﬁdaries efjﬁhe'park.
Do you havelanj geasoﬁitO”douﬁtﬁﬁhet figure;as;anr
estimate of glllnet fishlng° '5iz:”f?-'_rf_u’“ |
I have no knowledge - of the . number flshlng; b
“Wlthln the area then flshed tne Inﬂleﬁe havewestab;ished g
individual gillmet fishing sites." .

-Do you have any reeson to doubt the ﬁrﬁth °f 
that? | | |
I have no knowledge.

", ..where in the interests of conservation they prohibit

set gillnets which extend more than one—thlrd of the .

dlstance ‘across the llve stream channel : T +=--'

Do you have any 1nformat10n contrary to that
_stateﬁent?' | |
No, I haverno personal kﬁowledge;
It safs; "During the monfhs Qf Decembei, 71, Januarfi
and Februa?y, '72 ‘the catch was predomlnantly, if. not -
entlrely, steelhead " Would you agree° |
I would agree with 1t;_butredd'that,-7 butgthere_isra -
March and April cateh; L

"The nets are relatively smalf_gillnetsr'not more thanr
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30 fathoms in. length : DQ yoy agree. w;th that.statement°

I have. no knowledge of 1t i'~¥trx:7f5;' rpg“;,:¥i”

Did you ever attempt to 1nqulre about the length of
of glllnets used on the reservatlon,'on the Qulllayute .
River? f'“fj' 'Téefvi-";ﬂ

No, I have not - _ﬁ:, ff{}ff;f o= -,

‘It'says "An average nlght of flshlng took aoout flve'

~steelhead per net. '.}ﬂg tfi‘ ii?

=

‘Do you have any reason to doubt that statement’,
I have no. knowledge.

Does anybody on'your staff have a reason to_doubt'that-fi

statement?

‘MR, CONIFF: I object, your Honor.
If you Know. - |

I said I have .no knowledge.'*

 And it says,V”Du;ing this time of Indian net fishing,

eportsmen fished the.river-system, both as bank fishermen
and boat fishermen outside the park;" Is that‘eecﬁrate?
Yes. |

Do you;kﬁow Whethef-thererarexany such fishermen inside.
I have only observed it on one &ﬂcation,'ﬁhere'there_is
an occasional hook andfiine fisherman in the area of the

ga;k.

_They are in the;park?r

There is an occasional fishing'effeft there, but I don't
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know the extemt of it;

13914 and 9010. e

I think these would be reasonable:

' harvested by Qulleute Indlans. Taklng these estimates

and figures which are the most accurate avallable for

According to-what knowledge yogrdo have}'are there nets:
and anglers’there in the same ﬁater afea? -

I would assume that if they are in the park it could

be ,yes. I haven't personallyﬁwitnessed it.

On page 8, starting on line 20, this written dOCument '
purports to estimate the take of sport and Indian net

fishermen on the Quillayute River System.' I believe it ’

says, "Based upon sports landing records in the Washington| -

Department of Game, the average annual angler_hafveet in
the Quillayute River system for the‘period from 1960

through 1969 was 6733 steelhead, with a range between

o

L

. Ulthout gettlng too pxe01se.f1gures, Mr.v:;;;

Mlllenbach, is that a ballpark estlmate¢

And 1t says, "Records.of annual Indlan net haIVestlng
are incomplete durlng'the same perlod " It says - "He
have estlmated that the—Qulleute Indlan,flshery 1an&ed

5300 steelhead 1n each of the years 1970 and ‘71 Thls

was based upon 1nformatlon fﬂrnls;ﬁd_hy a flsh buyer‘“'

who purchased apDrOX1mately 75 perCent of the steelhead :

those years, there appears to have been annual total
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Steelhead4harvest injtherQuillaYute.RiVer.system of

_ approx1mately 12,000 flsh u I think that is. steelhead

My questlon 15, for that last portlon whlch

includes a number of thoughts and statements, do you have

- any cr1t1c1sm based. upon your knowledge of the Tndian

net fishery on the Qulllayute system?"

I ‘would only comment thls way , that there is nof

aVallable_detalledrlnformatlon on the Indian'catch.

I do recall that in the‘fall‘of '71—'72,-that the
Department feels there was a larger flshery than the
5300 steelhead would lndlcate, and thlS was baSed on
again a personal observatlon of some- of the operatlons,
at La Push and some framentary 1nformat10n that we

obtained on’ the purchase of flSh _ L )
‘ : ' : TR,

HoWever, I c0uldgnot deny that or- clearly'state'

that 5300 is not reasonably close, w1th1n ny v1ew,

based on what evldence I haéfavallable, I th;nk it isr

a little bit short,fsdEWQ é:eﬁtélk%pgiiz;ﬁddjfish or
somewhat more. T ﬂ: }:{;* ‘%.;:; L?__<l

How much mo:é wogid ypg‘think:i£?WQﬁla;£g}fin;géﬁr’
bpinion’ .: ',7;:~ s ,‘5;2_ éi'i 3 1;;-

T thlnk it was closer. to '7000 flsh that wmnter Again,

I really don't -

- And you have planted the Qulllayute River. system, had

vou not?
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Yes,

And the steelhead rﬁns“have beeﬁfmaintained7_,_

Yes. . I would say further, if .I’ may, I thlnk theﬁzhave:
been enhanced. Vie can make it a little morerpxoduetiae:-

by the hatchery program. . e .

N And is it accurate to state that if the Indlan net ...
-rlshery on that reservatlon dldn't let sofie - flsh get .

leuprlver to the sports flshery, you wouldn't haVe enhanced

the sport Llshery Wlth your plantlng°
It's certalnly true. f

Go. over 'on page 4., It 1nd1cates at -the. top, the

_Washlngton Game Department predicted -- that ‘is 1971 72

run of steelhead on the Qulllayute RlVer would be a51

large or 1arger than prev1ously recor&ed runs, and this

prediction held through accordlng to ;he catgh data

complled by the Game Department. Is that an accurate
statement, to your knowledge° ”k*:je_ )
I have never Dersonally predlcted any‘runs df‘steelhead
I have certainly commented on what.we EXpect but -

certalnly it has hot been a pred1c;10n, and I would assume

-that we had commenteﬁ that prlor to the4'7l—'72 Season

that we would expect. amreasonably-good run of .fish, and
I think the records are not guite flnallzed yet, so
I haven't been able to look atitﬁem as far as the

punchcard data is concerned, but from our creel census -
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on the river, I would say that the '71-'72 run was

comparable.. to the previous season.

You might just tell.theréourt.what you mean by "creel

census."”

A creel census is where we have an individual, a

;biologiSt usually, or even a. wildlife agent, who makes
_dlrect contact w1th,the flsqermen while they are

'flshlng on the river, - and makes a real effort to- contact

them at the end'of the day s flshlng, and then we develop

- data as to_number of flshermen, and how many,flsh they

caught.
Now, Mr.,Millenbach'-—.there‘is fpllowingron'payefQ}'lo,

11 and 12 some material regarding the Coiumbia‘River

‘and Frazier River fiéhérieS:A:I gﬁé§sfit,goes beyond, to
about: page 17, and wmth the lndulgence of Mr. anlff,

I would like to glve you tonlght to lodk at that, and

let some of my other brethren do-~ thelr Cross. examlnatlon -
before the break. - .. e 7 o :
| -MR. PILRSON‘} Witn theylﬂdulgence “of the Court,_

I would llke to ask hlm abcut hls oplnlon.e;
THE COURL; That woul& conclude,your cross

R

examination? =~ - T ¢ =

MR. PIERSON: It would.” =

. PHE COURT: Mr. Getches. .
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CROSS  EXAMINATION ..

[ R T
W .

~ BY MR. GETCHES: A R
.Page 11 of your wrltten testlmony, Mr.,M111enbach, you

state in answer tO‘a,questlon, have.yog sought that

lnformatlon from the%Indlan trlbes,'and thaf.;nformatlon

refers to onureservation catch. of steelnead by Indians,

"We have unsuccessfully attempted to acqulre thls
lnformatlon from the.- Indlan tribes.

Mow, have you attempted to‘acquire'that
lnformatlon by 1nqu1r1es made to ‘the leader of the
Huckleshoot Trlbe°"

I think lf we could return to USAmlé, which is the
Ayrest report, I could probably spec1f1cally respond to lt

I have not personally dlrectly dlscussed steelhead

. management wath nembers of the trlbe.

To your.knowledge,,have members of ypur Depattmeht?t
M:.rctouse mentiened'here'that he-had-diSCueeiOns'with
members ef'the”ttibe; | ) |
Well, what I am trying to getlat is.whetherathis Was one
of the trlbes you unsuccessfully attempted to acqulre L
information from concernlng steelhead (::r:-a.’l:.c:l'z'J

It would be. spec1flc if it was -~ yes, 1f 1t = 1ncluaed

in the - Ayrest report, ‘and I ‘am talklng rather generally

7 in maklng that comment. Over»the years it has been a

problem of who t0'contact and where the response would
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1] come ‘from and where. | _
2 o Agaln I Would.llké to rel“erate, and: really because
3 I thlnk this is the heart of the.mattery there 15 no -
4 really finite or:substantlal report of those catches.
5| VI‘m certain that there are.cartaln fléh tlckets that
6 relate to the Indlan catches generally on reservatLOns,
7 but no one, no agency partlcularly malntalned a detalled_
8 record and thls is one of the reasons that it has been
9 a problem, - . _ - ! -

10 | Q@ Do you know which tribes Mr 'Ayres£ or your Debarﬁmént-
11 ha& contacted in preparatlon of ‘the Puget SOund Indlan
12 | Trlbes Cooperatlve meetlngs report’ 7

.7 13 | A . I don't recall offhand, that's what I'm looicinﬁ for.

14 I'believerit's on,paée 9 'of that exhibit that. they state
15 < ' 7 “Meetlngs were. held with the Lumml,rﬁooksack

7 16 | and SWanmlSh Trlbes, while meetlngs orlglnally
17 &  -scheduled with the Muckleahoot and PuyalluPVWere |

:18' ' ! cancelled at their option." o |
19 o '7, Then he .goes on £o state:
20 8 co ,.“Tﬁe general rééction ofrthejTﬁléiip Tribe
21 | 0 was negative; and no contact was eveffestablished-f
22 o . 'Wluh the lequally Trlbe, although numerous"

23 | | . _aﬁempts were made." - 7 |

, 247 Q Perhaps to smmpllfy this, within the last year or two year
25 : . have you made contact elther in wrltlng or personal contac
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with members, thatris,-repteseﬁtetiVes,of'the Muckleehoot,"
Indian Tribe,eanerniﬂézanfettemgtjtozacquite;dete
tegarding on resetvﬁtipn s;&élheeg'take? |
No, i havenot. .f-.=:l_:‘~‘¥“;jm;f'h 3;;
Or has your Departm&nt tq_your knowledge°:"
To my knowledge, they haven't, pther than they mentloned
in here that we attempted ‘to schedule a meeting. ‘

What about the Squaxln Island Trzbe’

I am sure that we made no attempt there by reason of the
fact that they do notrhave a steelhead river on their
reservation, and so‘essentially do not haﬁe-aﬁteelhead D
fishery. _ | o
How about the Skdkdmish Tribe?

I don't see any reference to the Skokcmlsh Trlbe in thls

'report

I am also asklng about -- since that report have there

Vbeen any contacts with any . trlbes ‘since that report°

No, no special. effort at it.

How about the Suak-Suiattle T;ibe?'
No. | | o
Therstillaguamish fribe?,

No. |

The Quinault? ;;'

No. = -

The Makah?




b1l0 : I | -;4n?;;g"ﬁ,3i;A S

1 A Iet me,elaboraté oﬁ thé-Quinaultiggibé, we Cerﬁéinly have
2 o had'contéct;wiﬁh thé;QniﬁauiE:Tribé,fparticuiarlyf |
-3, with their. bioiogis%s, ﬁhOLweré'ﬁbrﬁing7oﬁl£ﬁé7salmbh
4 7~ and steelhead resourcé};as Mr. Crouse‘mentloned
5 S We provmded steelhead to them, and T have
-6 ' personally dlscussed Wlth Mr. Mcﬂlnds the de51rab111tv
71 - and 'the benefltSt hat could result frOm having this
g | information to evaluéte our'effdrté-in'management;ané
9 | :our efforts in enhanéing'the steelhead Tasource.
10; But. T have had no res_wonse.= | E
1] - Jave you directly feqﬁestea Fhat informétion? 7
121 A& I have discussed it With'him personally: N
. | 13 | @ An@ has he complied with that ‘reciuéSt?

' 14 | A He never complied Wiﬁh it, he never complied,with any.
5] @ How about the Makah Tribe? - |
16 | A I 'have pefsdnally not had any contéct, and I don't
| believe the DépartmEnt hés,=ei£ﬁef;

18 Q " The Lummi?

19 | A We have had contact with the Lummi Tribe as the re?o?tr,
20 - points out. | , -

21 é» ~ Have you requested anyfinfofmétion since'fhat October,
2 | 1971 report?

73 A | I doﬁ't belieVe”théré'hasrbeen:any recent conﬁact.

24 Q When,dld you contact them?

25 A The report, as I recall, stated that they felt ‘their

433



blil .

o th

10

11
12
13

14

15
16

17

18 |

19
20

21
2

23

24
25

A

e

0o

) efforts on steelhead was hot exten31ve, but essentlally
'they weren't good records, an& they didn't have them
' The Hoh Tribe? - ;;.1{:i3‘ !;ﬁft;;';éjﬂr

How about the'YakimaeNationﬁf,ﬂf*‘;554t%' SR

,between the Department and the Vatlon.

: spec1t1c effort concernlng flsh data and catch  runs.

‘catch information in the case area, rather than the

statement? .

,(By‘MrQ Getches) Since the questlon has already been
- Ve haVe not had a recent contact on that polnt

records to fulflll whatever reguest’ was made. Now, as

How about the Uppen Skaglt“Trlbe° - fe  f,;';

L

No, we made ne recent;contact;thdt I'kacw Qf.?if—:i

NO.

No, we haven't been as closely assocmated on,our

management with’ the Yakima Nation. We. have Worked with =—|

as Mr. Crouse has 901nted,out, there has been contact
Wle have not been ~~= thera - has not - been a
MR. CONIFF-T I object to the form of the

question. Perhaps I. should ask counsel to maLe a'[f'.

clarification, T assunme he ls‘referrlng t0 the Yakima

Colﬁmbia River catch infcrmation?-'Am’Ifcorrect in that.

answered does it apply to the case area’
You . mentloned that the Lummi Trlbe dldn't have adequate

vet, have you asked them to. begin: keeplng records°
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I am sﬁre’that'poiht7wae’dieeussed, and I can't elaborate,
I don't know the details.
You haven 't checked back to .see .if; they aregéqW keeping -

records? = R

No. - ' oL T

So would it be falr.to say that w1th nearly all these
trlbes, you have not sought the 1nformatlon that you say
that you unsuccessfully attempted to- acqulre in your =

dlrect testlmony°

zﬁell I have not personally, but ‘the Department deflnltely

‘has made an effort to ontaln thls 1nformatlon.

With most of these tribes?
Yes, with the tribes that I mentioned in the Ayrest report}

I went down the list of the fourteen-plaintiff_tribes

in this case, and I believe that wifh'the%eXCeptiqn of
 one or tWO'Of them, you said there has been no attempt

_ made to obtaln the information?

Well, thls report refers spe01flcally to ‘at least six
trlbes

Well, I asked you one by one the trlbes, and T think w1th
the exceptlop of a very few of them, maybe two or three,
yvou sald_you hadn 't attempted to get that lnformatlon;
Does:thatrreporﬁ coﬁtfadict,that-testimony? ,

I dOn’t,knowy.yeu lost me somewhere. But I thought ‘—-

THE COURT: I think that vou said that you
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personally had only made contact in one or-two-insténces,

as I recall.

Organlzatlon had cohtacted'others;"ls that the -

Go ahead.

to thisrcase; and.itrindicateS'that“contact was-had wiﬁh

Nooksack and Swinomish Tribes, while meetings orlglnally

' THE'QITNEQSt‘ That's conrect your Honor..."”
TBE COURI-. But,that-you alsp sa;d that 1t
ﬁas your understandmng that‘somedhe else ln your '
substance of it? _'*x*“ ¥%;}}¥f*é%4;%,'d'
| THE WITNESS: Yes. - |
THE COURﬁ- ‘And I thlnﬁ you further sald that
the extent of that would be 1ndlcated in thlS report
by this other Derson° BERE I .
THE WITNESS: Yes.

THE COURT: There we are, down-tozthat'périoa.

(By Mr. Getches) Looking at that report, it only

mentioned by name, I believe, four tribes that’aré parties

and'information gathered from two of those four. Now,
those I am referrlnq to are the Lunml and the lequally,
is that correct°r

Well, it starts out, "Meetings were held with the Lumml,rr

scheduled with the Muckleshoot and Puyallup Were-cancelled
at their option. The general reaction of the Tulalip

Tribe was negative, and no contact was ever established

436




bll4

18-l

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

0

A

2

with the Nisqually Tribe, although numerous attempts were
made . "

So we actually had six of them.
It appears that with three tribes that are parties to
this case, you have attempted to make contact,and two
of them for some reason the meeting was cancelled, is
that correct?
Yes,
All right. WNow, to your knowledge, have contacts been
made or information sought by you or anyone in your
Department from any of the other tribes that are party
to this case?
At the time of this report or since that time?
Well —-
Yes, the Nielson report specifically relates to the
Quileute Tribe, and I have personally referenced the
Quinault Tribe, and from memory I don't know if there
are others or nct.
All right. Well, you did mention the Quileute. Now,
what was the source of that information, was it the
tribe? That's what I'm asking here, what contact was
made with tribal representatives?
I think it was an Indian fish buyer, whether he

represented the tribe, I don't know.
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1 will just quote here from the first pagé of

of Tacoma, no- 1nformatlon was, obtalned from Indlans M

.anadromous fish biology?

& Fisheries of this State’r

- Yes.

Yes.

USA;lé,rthe'Neilson'Repcrt,l“W1th the . exceptlon
of two Indlan fish buyers, Mr. N.V. James of
Marletta,rWashlngton,'a Mr. Farry Dlllop, Senlor,'

-

_Is that correct’*'! ‘
I aSsume sg.'I éon t recall the detall of that-
reéortQ
Several*ieference57§a§e ﬂegﬁ_m;dé %6 a ré§or£;
which has been‘laﬁeléd~@*l3, a: reporb by Mr..
Lloyd Royal on‘the anadromous flsherles program
of the Departnent of Game. Now, ﬁp;rpq:pqges of  '?'

identifying Hr. Rofal is it accﬁfaée to say he

is a rather imminent persoh-within the field of

Yes.

And he has held posts Wlth the Department of Game

And for some 21 years he wasithe &iﬁa@tdrt,;f;; 3

for the International Pacific,Fishéries Coﬁmission?'
Yes, | o
Would it be falr to say that you have respect for

his wviews ‘and op1n10ns°.
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‘Approﬁimetelyra_t@phyéé§793£%9dﬂe,; :

‘labeled ¢-132  __ ';;ﬁ,;r oS

For how long was he retained most recently by

the Department of Game?--_‘ A

What was his3£i£le'in*fhat-positionﬁ

_Research coordlnator, if I remember correctly.

And as a research coordlnator,‘among hlS dutles

b

he prepared this rather lengthy report that is

Yes.

TR

,Thls report is based, lS it not, on'a'rather inti~

mate knowledge of . the ﬁepartment of’Game and 1ts

practices, pOllCleS ‘and’ operatlons?;
Yes.:

And you are aware this report makes several crltlw‘

cisms and recommendatlons concernlng those matters?

Yes,

;Now,rone ﬁatterrthai-is'takeo dp iﬁ_rhe reporfﬁaﬁ,g,
- page 29 ooncerns carch stetietice'of wild and.
-eﬁatchery stocks,-end guoting froﬁ pegeQZB, @r,:‘
Roﬁal,says, “An adeguate method. forumeasuriﬁg wild_.
_Vand hatchery productlon of adult steelhead in key

'rlver systéems. must be lnaugurated on a contlnuOus

basis if - future management of the total resource is

to be maintained on a sound blologlcal basrs.

It goes on to explain somethlng about scale
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hazard manner."

by the Departmeﬁt?if'”

: *{;'- N |
sampllng, and then on Dage 30 concludes, fThe:J

collecﬁlon of the above data will nrovxde a better

means of*measur;ng the effects of plantlng pollcles

and.survival ratés lnvolved 1n a. fish quallty

studj which is nowfcarrleﬁ out in afsomewhat hap-

. Has any_acﬁién;pgenftakén-tépthé§ rec§ﬁmen&ati6n_
Yes. o l;Ff e

What is that actzon”

Our field peoPle have engaged in w1desgread collec—
tion of scale samples, and these arerln stqrage'ncw,
some have been ;ooked.at to a£tempt to deterﬁinear_
the life hiétory éhéracteriétics aéidepicted by'

the scaleé. - _

We are in communication with and contact with .

" the University_of'Waéhington for this work. We

started out utilizing ahrindivual_eﬁﬁlOYed by tﬁej
Department of Fiéﬁeriés to iégd these scales;aﬁd
unfoﬁtunatély, that was a réther short term employ¥
ment, sO thét-the continuing benefit'from-thésé; o

efforts'are:now‘basically'at‘the Univérsity of

Washington School of,Fisheries_for inforﬁation from

" the scale collections, and we are looking for an

individual that could be employed to carry on this
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'Unlver51ty of Washlngton Whlch the Department of

- Game flnanclally supports ln the research pro;ect

. shows it ls ‘a practlcal means of- ldentlfylng
. certain that we will incorporate that into our

. AllL right. Mr. Royal,makes‘many,'many,recommendation$

work. o o . -
In addition to tﬁatf we aféfsupporting.a-graduate

study through the cooperatlve f%shery unit at the

1nvolv1ng proLemn blood analysms as stock 1dent1f1—
cation methods. Thls is produCan now and w1ll be

.....

pursued for the next year or two, and 1f lt becomes
stock of flSh and_@lfferent races of fish, I am
normal managenent ptogram,j_[lr_

in this report, and iniﬁhe:interéstsrof time I
don't cares and.i'm'sure-you dqp‘t‘da:e, ﬁo gqfthrouyh-
ail of them, buﬁ I_wquld'like'to ask ybﬁ abo#F just
a few of them. - i | | B
I should say at thls 901nt that through sone

inadvertance, the recommendatlonS*to the report
were left off of Exhibiﬁ 6713!.336 we have duplicitei
those recommeﬁdations.kl spoke With,Mf. Coﬁifﬁ
earlier_today about .it, and he has indicated there
won't be any probleﬁs-inse:ting them as a part
of G-13. 7 |

MR. CONIFF: They were not left off by
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inadvertance, Mr.’GeECﬁes,'this'céme in'as a.
separate document however; I have np objectlon

£o it, and X waula suggest to the Cqurt that 1t

be narked as a part of G- 13, perhaps G 13&.

~ THE COURT- Sometnlng llke that.==

(By”Mr. Getches) What I would like to do is- just
rundown a few of the recommendatloﬁs contalned in .
this.addeﬁdum'to G-13 and ask_you first Qf,all B
whether acﬁion has been taken, yes or no, and if
'tﬁe answer is yes, then I w;ll ask. you what |
actlon has been uaken.r B _

| These pages are not nﬁmberéa;'buﬁvthe fourth
- page, Mr. Royal sayé, "Major improvements shoﬁid be
made in”record keeping byiﬁhe Division, which is
nowrinadequate for practical use,;énd'thé respﬁnF
sibility for kéeping the-rgquiréé,redor&s“@hould |
:be élearlfrdelineated. Iniassociatidn Withriméroved,
record keeplng lS a. need for a complete reorganlza-'

tlon of the flllng system.‘ Currently . a general

—b&llef exists- that the best way to lose somethlng ,

is to sernd it to the Division office."
Has action been.taken'on,that?
T think quite obyidUgly,yeé. | B
THE COURT: That is.not uﬁique;in _"

governmental agencies.
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As a word of ex?lanatiOn,,cur system of record
and flsh.plants-evolned frcmian;anterest ;n the_

county, also there is a need to separate'out-lakes.

' of course, our river systems don t respect coanty

‘.Unless;he were aware of that, hLe would 1ot be able

5 is that;.“The Department should consider the -

rdes1rab111ty of estabTLShlng permanent fac111t1es

- = sy

keeping of hatchery - flsh hatcheny productlon_'
knowledge cf'the'number'of'fish planted{in eacht

You have a lot of clear lakes in the State, for -
example, and you need to have sone’ further way
of separatlng them.

The records have always been by - county, and

boundaries, and thls was onhe OF the most vexang. o
rroblems that Dr. Lloyd Royal ran 1nto in attemptlng
to-review.the steelhead plantrng record because
sometimes a planting of-smclts in'a single'strean-

would encompass two or even three dlfferent countles.

to find a complete record. We have changed this-
reporting proce&ure on our'steelhead and now recorﬂ
them by rlver systems so that we can go. lmmedlately
to the records and have a complete record of the
plants for any glven tine.

All rlght. Another recommendation appearing on page

on a control stream suitable as a base for
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1 ';“_llsurv1valrstu&1es relaued to' hatchery practlces,':
f 1- | 1nter—spec1flc competltlon between stream rearlng
3 salmonldes, and the effect of flsh ‘cultural opera?;oms 
4:;-_ on the malntenance of natural reproductlon.
”5,. Has actlon been taken on that recommendatlon°
6 | A '_We ‘have made some prellmlnary efforts at gattlng
7 | ‘at this recommendatlon. Bas;cally it lnvolves_the
8 V_twé_départments, fiéhefies and game. Dr. LloyﬁfJ' 
9 ;Royéi talks of~the‘steelhead-salmon;fccmpétitidnﬁr
10 :"in given river systems, and we must consider this’
11 - in-thatrlighﬁ; And to date we have not picked a
12 7 : specmhlc study aréa. We do have availéble, hﬁWéverg
13 -. in our budgetary system a proaect set up and we
14 . hope to be active_in'that project in the very -
15 ‘near future. |
16 | O 2ll right. The same page makés a recomnen&atlon
17 that, "In view of the nggative results accxulng From
18 77 the recently'increaéed.plantin§ prograﬁﬁof:anadrdmoué'
19 -.#rout,'furthex expansibn.of.this program'shoﬁld be
'20-'_ ‘discontinued unteil facts-obtained f:oﬁ prototype
21 experiments carried out by the research uanit justifigs
oY) " such expansion.® - 7 _ o
23 _ Has there been a cﬁrtailing of the plaﬁting
24 program or itsrexpanéion? . . z

25 | A There has been, I would say, a rather slight
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 ,$djﬁEtméﬁt iﬁ;thépém?hasis}in our'Steelhead’program*

'curtailiﬁg'thétﬁotal numbers to a very shallow

degree: in the interests of improved size and
quaiity.fwe have definitely made some change§* 

in the total annuéL{allotmepts on. some studied

‘tstkeamsfbptting back. the planting schedule in half,

and_we plqpfto—méasufe the results on this-chan§e 4‘
in planting.
You mgntioﬁed facilities; I should mention

that we are in the process of constructing one new

- rearing pond at this time;]it has been planned -

for many years;rand involved a major xiver;system; '
the Skykomish Riﬁer system. We will go ahead and
are p?éceeding'with this new:ﬁacility.llt]will

not materially increasefou:ﬂtotalﬂannual plant of

smolt, but it will barssﬁﬁﬁﬁdiQ some of it perhaps.,

so-that we get to the ﬁeedrﬁf'quaiity,gnd pest
production possible.
(Cqﬁtinued on next page;);

!
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i Q So you are-bégihning to do it on an experimentél-basisf

2| & He recommends on page six: . |

3 : , - *There is a seriéus need.for;éstablishiﬂg

4 | ' - close and continuing administrative liaisonrwitﬁ='

50 . : all other agencies involved in raising'stream-j

6 . rearing saiﬁoniﬂs, Qartiaularly;the Washingtpn

7 - - Department of Fishe:ies; toreliﬁinate those

g | practices Which ﬁend tqlcreate either undesirable;

9 _ intéispecifid cémpetitioﬁ,or which .tend to

10 reduce or eliminate nagural'fépro&uction;“EHas

11 Vfthatrrecommendation beenrcaxried out?
'12', A ?esf ﬁe have had discussions with the staff-of the S

. ' 13 - Department of Fisheries. We do heﬁre some ai:eaié of

14 : agreement that this needs to beudone -and we plan to in

15“ -_the near future, 31t down and devalop a QQSLtlve actlon '
-16- | program. o T 4 ‘ '
171 @ But it haén't been'imélem;néed yet?r

13' y:y Mo, diséusseéf . | -ff}ﬂ-1:7f"
TR page 9, ' ; . ;i; 7 ‘;;_T;,,<j; | |

20 ' "The number of steelhead smolts planted should be
'21' - ,1ncreased ;n those streamS'whlch nave not revealed
22 ' ,- a ‘density barrler torthe number of adults

23 | ' produced. The’ number 0fﬂf15h=p1anted should be

2 | ] reduced, in those S£reaﬁs indicating a 'density

. 25 | barrier.'..."
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You 1nd1cated before that den51ty barrlers haven 't

been,ascertalneq, so 1 take it thlS is a prerequLSLte°

We have implemented, along the 11nes Dr. Royal haS'

recommended we have reduced the Dlants 1n such areas

and increased the plants lnro;her rivers, to eva;uatei_,e
. this point of density barrier. -

Finally, “special effort should be expended in obtaiping,

steelhead escapement figures, by sex, on -a daily besié, 
repofted weakly, at selectedrlecations}“ ~Is that neW-_

being done?

Could you refer me to that?

This is on page 2.
Number 7? |
YeS.: _ ) _
L T Ee
I still don’t flnd it, " I am sorry. -oE T
It is the n;nth page, thlrd from ﬁhe last page.etge}u
‘"Spe01al effort should be expen&ed in obtalnlng
steelhead escapement flgures. -
THE COURT-; It is- ﬁhe fouxth from the last
page, at the bottom of: the page" B ii
THE WITNESS- Thank you,.your Foﬁor-
THE COURT Flrst sentence. - ﬁ;;;iﬁ -
Yes, I read lt The_thlng fhat caﬁght.ﬁy response was

"by sex." I don't qulte get the import of that

reference, but we have not parﬁicularly,implemented this
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‘He made a comment,rl'think relative to the Indian fishihg
' That was on approximately May of --= .~

- That was therrepdrt_that was made a part of this case
All right, are you awarerthat~Dr. Royal expressed.the _

' will usually harvest flsh that are wholly deductlble from

. escapement? [

' Very well, we Wlll be;aﬂ Tecess at thls tlme, and reconvene

All right now, did. Dr. Royal do other reports for the

Department, is that cerreet? -
problem, as I recall.
I gon't recall the dete;

on a motion for teﬁporary'reefraining or&er;“ie it not?j“'
MR. CONIFF: That is correct; Mr. Getches,

and it is a part of the records and.flles ln thlS actlon. 1
opiﬁion-in‘the report that the'Indian'reservation:fisheriee

the potentlal hook and llne catch, rather than from

et . e e

Ves, I am famlllar Wlth the fact thatlhe has made such_ﬁi:
a statement - N T e
Do you agree w1th that statement°: ,
I think generally that is correct I
MR. GETCHES: Thank vou.” 7l | N _
| THE CQURT- l belleve {hat concludes for today.
é? '*éfﬁ

as usual at 9:00 a,m. sharp,rf f‘fi;'

(Court,was adjourned at 3 15 o cloc? )
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fIn Chambers.)_ 7
. THE COURT: For the record, Mr. William
Stiles, who has represented ﬁhe Upber Skagit Rivér1-
Tribe-througﬁéut the'deﬁéloﬁment:of thg:pretrial
period and at the trial to this time, has had
some problem in- that he is not able to be contin-

uously in attendance at the trial for varlous'

reasons. He was engaged ln the case not as a

trial counsel, on the understandlng with the trlbe

'that they would prov1de some addltlonal lawyer

for that purpose.. However,’ they have elther_changed'

théir minds or for one reason or another have not

~ done that, and Mr. Stiles has appeared and is
 represent1ng ihe tribe during the. trlal. In order
Qtoidpgthat, herwill‘hgve to have assistance, and

'he:has}féportéd this to_thé‘tfibe repreSeﬁﬁative,

M:: Lawrénde“ﬁoome,“and Mr.:Bmee-has'authorizéd'

: Mr._Stlles to engage A1v1n Zlontz to be co—counsel

with Mr. Stlles for the Upper . Skaglt Trlbe, and
Wlll,at any tlme When Mr. Stlles is not present act
in that capaclty, keeplng ih mind and attendlng to
whatever lnterests the 5kag1t Tribe mlght have,
Dartlcularlf those that mlght be dlfferent than or

in. addition to the interests of all the other trlbes

in common. Have. I Statéd it correctly, gentlemen?
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MR. ZIONTZ:: One further-addiﬁion,_ana
that is there may be some days when I will be.

absent and my ﬁlace will be taken_by myTpartner,

_Mr.'MoriSSet, who will assume thoseiduties when I

am nbtrhere. _
THE COURT: That is part of.the understand- :
ing. ' |
| (Mr. Stiles nods approval.)
THE COURT: Let the record show this under-

standing.
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-ﬁe, the un&eréigned officmal cburt reporters lﬁ éna
for the United States Iﬂstrict Court for the Western Dlstrict
of Washington, do hereby certify and affirm that the foregoing
transcript of proceedlngs is a true and accurate transcript

cf cur shorthand,notes‘of'the;matters_herein reported.

Gerald (J/ Pdpelka '
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