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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACO1IIA.

10

12

UMlTED STATES OF AMERICA, )
)Plaintiff, )
)

QUINAULT TRIBE OF INDIANS, )et al, )
)Intervenor-Plaintiffs, )
)

v )
)
)STATE OF WASHINGTON, )
)

Defendant, '

)
)

THOR C. TOLLEFSON, et al, )
)Intervenor-Defendants. )

)tj ' 21974
i

IIIII 1Ii/rIII, IIIII

CXVXL NO. 9213
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IPI'T'g IITII7g Mtfa I')

IWRSTRRII DISTRICT OS WASIIINGTOM
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18 TRANSCRIPT QF PROCEEDINGS

20
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September 3, 1973
Tacoma; Washington

22

23

24

25

THE HONORABLE. GEORGE H. BOLDT
UNXTED STATES DISTRICT JUDGE, Presi. ding

1169



P R 0--C E E.D I N G S

September 3,1973
9:00 o' clock a.m

(Appearances as heretofore
noted in Volume I.)

(All parties present. )

10

12

13

15

16

18

19

20

21

22

THE COURT: Good morning everyone.

MR. PIERSON: Good morning, Your Honor.

First a small housekeeping matter, on our

exhibit list for PL-36, we have a date that is
two years in error, and my anthropologist called
it to my attention over the weekend . I would like
to correct. it. As I understand it, it is a fairly
important change. It says 1856 and it should read
1854.

THE COURT: Is it agreeable to everyone

that. correction be made?

(No response. )

THE COURT: Very well, it will be made.

MR. PIERSON: Mr. Heckman, come forward

and be sworn, please.

23

24

25

JAMES L HECKMAN, called as a witness on
behalf of the plaintiffs,
being first duly sworn,testified as follows:

1170



THE CLERK: State your name, please,
and spell your last name.

THE WITNESS: James L. Heckman, H-e-c-k-
m-a-n.

DIRECT EXAMINATION

BY MR. PIERSOM

10

12

13

15

16

17

18

19

20

22

23

9, Mr. Heckman, are you the same James Heckman who

has submitted part of his written testimony as
Exhibit USA-36?

A. Yes .
g. Before we proceed to look at that in any detail,

wonder if we could turn first to an overlay map,

which is designated PL-70, and purports to be a

blowup of figure 25 of the Joint Biological State-
ment, which is Exhibit JX-2A. It. is behind you
on the board.

I would like you to step up to the map and

start up in the northern part. of Puget Sound and

tell us what each of those symbols represents.
A. Starting with the Iummi Indians, the circles show

on-reservation fisheries, and so at the Mooksack '--
mouth of the Nooksack River is an on-reservation

24

25

fishery by the Lummi Indians.
0. Can you give us some idea what gear is used in
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each of those fisheries?
A, Primarily this is a gillnet fishery

Going down farther south to the Swinomish

Reservation, another on-reservation fishery by the

Swinomish mostly by 'means of a trap located on the

west. side of the island.
On the. Tulalip there is both an on-reservation

and off-reservation fishery by means of gill nets

and occasionally, or in the past, sei.nes.

10

12

13

15

At Lake Washington and on the Green River,

the Muckleshoot Indians have exercised off-reserva-
tion fisheries all by means of gill nets. On their
reservation located on the White River, the

Muckleshoots fish the river by means of gill nets.
g. Mr. Heckman, is there an off-reservation fishery

by the Muckleshoot Indians that is not. shown either
on this overlay or figure 25?

18 A. Yes, the Muckleshoot Indians have claimed and

19

20

exercised fishing in the Carbon and the White River

and on the Puyallup River outside their reservation.
g. Continue, please.
A. Then this sguare at Tacoma (indicating) shows the

23 or indicates the fishery by the Puyallup Indians

aud it. is not for me to say whether that is on or
off-reservation at this time since that. is under
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dispute. Hut they do fish by means of both drift
and set gill nets.

g. All right.
Farther on south to, the Bisqually, the Misqually

Indians fish by means of gill nets in both an on

and off-reservation fishery in the river.

10

12

13

14

15

16

18

19

20

21

22
'

23

24

25

The Squaxin Indians fish in an off-reservation

fishery. Their reservation is all on an island and

their fisheries as regulated by the State are mostly

located in the inlets to the west of their reser-
vation.

The Skokomish Indians fish by means of gill
nets, set gill nets on the Skokomish River all
on-reservation.

Starting on the Quinahlt then over on the coast
the Quinault Indians have on-reservation fisheries
on the Quinault and on the .Queets River all by

means of set gill net.
The Hoh Indians fishing at and near the mouth

of the Hoh River exercise both on and off-reservatio
fisheries by means of gill nets, mostly set. nets.

The Quileutes also located near the mouth of
the Quillayte River fish off and on-reservation

by means of gill nets.
The Makah Indians fish at the Ozette River,
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and this is considered an on-reservation fishery.
The Makahs also fish two major rivers, the Sooes

and the Waatch River on the reservation with set
gill nets, and they have off-reservation fisheries
in the marine areas.

Q. What gear do they use?

In the marine areas?

8 Q. Yes.

9 A. They troll and they have gill nets.
10 Q. Is that triangle a limitation or does that show

the only place that they fish the marine area?
12

13

14

15

16

A. No, their fishing area includes a much larger area
notthan this map shows, and so I can+delineate the

outer boundaries of that.
The Makah Tribe also exercises off-reservation

fishing on the Sekiu and the Hoko Rivers as shown

17 by these triangles.
18 Q, Mr. Heckman, there is a triangle shown on what

19

20

is designated, on the base map on the Pysht River,
do you know of any Indian tribal fishery there?
Mo, I do not know of any Indian tribal fishery there

22

23

and that is an error on the figure 25 .of the Joint
Biological Statement, and our draftsman in preparing

24

25

this just transferred that error to this map and

that should not be there. I believe it is
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shown as the Sekiu River.

10

12

13

14

MR. PIERSON: I might indicate to the Court

on figure 25, the Pysht River is designated as the

Sekiu. With the indulgence of the Court, the

plaintiffs would like to eliminate that triangle
on the overlay on the Pysht River and also indicate
an off-reservation fishery on the Carbon and other
rivers of the Muckleshoot Tribe.

THE COURT: If there is no objection, that
may be done.

g. (By Mr. Pierson) Moving now, Mr. Heckman, to youx'

written direct testimony -- I believe, Your Honor,

befoxe we get to the objections, there should, be

two corxections which Mr. Heckman has noted.

16

17

18

20

21

22

Directing your attention, Mr. Heckman, to page

9, line 22, the statement is made, "Mvisory Council

to the Commission was formed in . 1969," do you have

a 'more precise date for that?
Yes. We have looked into that and find that '69
is wrong, and the date should be July 26, 1968.

THE COURT: I wonder if I could have lost
a part of this. 'I read this fully Saturday, and

23

24

my copy here starts with page 1 and 2 and then

starts l56. . Have I lost out on some of the Heckman

direct? I' was going to ask something about it,



p8

ZT1 4

because I didn't get, any data on Mr. Heckman's

qualifications either, and 'I thought. it might appear

somewhere else. I couldn't find it.
(Continued on next page. )

10

12

13

14

15

17

18

19

20

21

22

24

25
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THE COURT: Yes, somehow or other in the copy

that. I got this material was not. included.

NR. PIERSON: We apologize, your Honor.

THE COURT: No harm done . I will catch up as

soon as I can.

NR PIERSON: In addition to the correction on

page 9 there is a short. correction on page 12 for the

figure on the winter steelhead run in the Columbia River.

Q Do you know the correction that should, be made there,

10
please' ?

A Yes, at a heading of the coluzns that now show 1970-'71

12

13

15

17

19

20

21

22

23

24

25

and 1971-'72, those should be changed respecfiveely'to". 1969,

and '70 and 1970 and '71.
NR. PIERSON: All right. , with those corrections

made now, your Honor, we would like to take up the

objections that. defendants have made to Mr. Hackman 's

deposition.

NR. COBIFF: . I have no objections, but I think

Mr. McGimpsey for the Fisheries has a few.

MR. NcGIMPSEY: I believe the Clerk has a copy

of the testimony with the objections noted on it for you.

In particular, my objections occur at page 17. That is
where Fisheries sections of Nr. Heckman's testimony begins,

and my first objection. is at page 18, which I object to
his statement that the stream listed in Dr. Matthews ' repor

1177



do not cover all of the fishing areas of all of the

plaintiff tribes.
The basis of. that objection was' that he was

incompetent "to state all of the fishing areas of all of

the plaintiff tribes, if what he is referring to is the

Exhibit designated PL-73, which, is the red overlay

indicating .the usual and accustomed fishing places of

10

12

14

16

17

18

the plaintiff tribes.
I felt. that. that was .not within his competency

to determine.

THE COURT; Prom what source did you get the

information supporting this last'sentence, there, from

line Il to 1ine 13, Nr. Heckman?

NR. HECKMAN: In discussion with Dr. Barbara

Lane and review of her report, I understood that

particularly the marine areas of the plaintiff tribes

would not be included in those rivers, or be covered by

the green overlay.

19

20

21

22

23

24

25

VOIR DIRE EXANIHATION

BY MR McGIMPSEY:

Q Did you have any specific knowledge of which marine areas

Miss Lane indicated the plaintiff tribes usual and

accustomed places2

Well, yes, and I had an idea of my own what tribes those
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were.

Q What tribes, to your knowledge, haveusual and accustomed

fishing places in marine areas; and then could you, just
show us on the map where those areas might be

A Well, first of all, I probably should'clarify or' would

like clarification —are we talking about usual and

accustomed or are we talking about current fishing areas

10

by the tribes in the case area?

Q As to the current fishing areas by the. tribes, I would

take it you would agree with the''statement in the Joint
Biological Statement. , JZ-2A' as to the -location' ?

12

13

15

16

17

18

A Yes.

Q Are there any of the rivers in that statement, the Joint

Biological Statement which are not included in Dr. Matthews '

study other than the Quinau1. t and The Queets River, which

are rivers that are not entirely on reservation'P

MR. PIERSOM: I have two objections. The first
is, I think Mr. Heckman should be able to see the same

19

20

21

22

23

24

25

page Mr. McGimpsey is looking at. The other objection is
whether Mr. Heckman was competent to make that statement,

I think he has answered that on voir dire, and Mr.

McGimpsey 's examination really is getting into cross

examination.

THE COURT: Well, I usually permit you to go

ahead and complete the interrogation and have it all in one
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place where it is easy to find.

Q It.would page 129, Mr. Heckman.

A I don't have a copy here. Now, X am not sure you recall

your question.

g The question was, in'your statement you said. .that you

should point out that. the streams listed in Dr. Matthews '

report do not cover all of the' fishing areas of the

10

p1aintiff trib%. I,. believe you stated. that you would

agree that Section 3.7 of the Joint Biolocrieal Statement

covers the areas where the Xndian fishex'ies are currently

being exercised, . do you not?

12

15

16

17

19

A I believe this only covers, 3;3'.7 only covers the Indian

river fisheries, not all of the fishing areas of the tribes

in the case area.

Q Are there any —then, as far as Dr. Matthews ' study is
concerned, your only refez'ence here that it did not cover

marine areas?

A I believe so, as far as the tribes residing on the rivers

listed here in the

20

21

22

Q So with the exception of the Quinault an6 Queens River,

you would agree that Dr. Matthews ' study does cover all
the currently existing Indian river fisheries?

A Yes.

MR. NcGI?6'SKY: With that qualification, my

25 objection will be removed, your Honor.
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THE coURT: Thank you. Go ahead, Mr. Pierson.
MR. PIERSON: I think he has further objection.
THE COURT: I beg your pardon. Yes, of course .
MR. NcGIMPSEY:. ' If I m.ght, the second objection

I have occurs at. page;l9. , your Ihnor, at. lines 3 to. 6;
and I will just read it for the record. In response to
the guestion as to limitations being imposed on mixed

10

12

13

stocks, you said,
"Second, if;, as indicated in the reports of

Dr. Barbara. Lane, the tribes ' usual and accustomed

fishing locations- include many more fresh water and

marine areas than those they are wow using, the

tribal members could shift to many rivers and marine

14

15

16

17

18

19

20

21

22

23

25

areas not now used to take from stocks which have

been increased beyond, escapement needs by limitation
on mixed stocks. "

I object to that. on the basis that. there is not

a factual foundation for it, and that the witness is
incompetent, to testify as tO those areas where the Indians

would have usual and accustomed places that they could

shift from their present fishing areas to those other areas

THE COURT: And again, what is the basis of
this statement, Dr. Heckmany

THE WITNESS: Again, I refer to Barbara Lane 's

report, and the overlay, red. overlay prepared for this map,
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which indicates that the usual and accustomed. fishing areas

of the case area tribes would include many more rivers

than are shown incIuded in the Defendants' re'port, and

any number of marine areas 'not showa ijx the report. .
Q Was the baszs of your statement. that. simply that. yog

accepted at face value th'e statements of Dr. Barbara Iane

that usual and accustomed fishing places would include

virtuaIly all of-the fresh water and marine watex' areas

within the case area'P

10 &IR. PIERSON: Objection, your Honor; I don' t
think Dr. Lane said. that.

12 THE COURT: Ne11, in any case, .let me ask the

13 ques Cion .
14 This comment you make here is based solely then

15 on Dr . Lane 's report. or view; is that corzect?

16

17

THE WXTNESS: Yes.

NR. McGlMPSEY: My next objection, your Honor,

18 appears on page 19 at line 28, where the witness states:
"The result of these restrictions. .." and he

20

21

22

23

24

25

is referring to restrictbns on the fishery in marine areas

"...will be an increase in mast. , if not all
of the ax'eas southward through which the salmon

migrate. Xt appears that the Department feels it
can stiI1 properly manage and utilize, the resource

even though it is not able .precis'ely to predict what

1182



rivers will receive the resulting increase or

precisely what the nature 'of the increase will be. "

My objection there is based on the witness '

not being competent to say what the 'Department. of

Fisheries

THE. COURT: Yes, it. ,is a conclusion, I. think.

What do you sayy

MR. PIERSON: Your. 'Honor, the words "it appears

that, " and I think Mr. Seckman is qualified at least as

10 a fisheries management. biologist. , and he has also said

that he is very well acquainted. 'with the Department.

12 One of the items in this case to which Mr.

13

14

Heckman is and will testify "is -how it. appears to a fisherie
management biologist outside of the Department, a view of

15

16

' what they intend to do, what they appear to be doing,

what their problems are, and I think as a fisheries

management biologist, he can say.

18

19 (Continued on the next page .)

20

21

22

23

25
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THE COURT: Xf it is a matter of speci-

10

12

15

fically stating what they are doing, that, of course,
any witness, any qualified witness can testify to.

But to state what the policy or what the
Department feels or may do or like, those are
matters, l think, that. would be speculation.

HR. PXZRSON: Very well, Your Honor.

MR. NcGZMPSEY: My next objection is at
the bottom of page 20, beginning at line 25, in
which the witness was asked: "Have you attempted
to determine the river systems ic1eniified by Dr.
Matthews as being Inc[i.an fishery rivers?" He

answers that. he has and that he has compared Dr,
Matthews' study to Dr. Lane's study.

Again, this ob jection, I think, the Cour't has
16

18

19

20

21

' .22

23

24

25

already 'made a" ruling on. Foe the secant'd, I waul'
stat~ -izzply that. Z .+eel the witness is not compa-
tent to testify a, s to the usual and accustomed.
places of the indian fisheries

THE COURT: NelI, all that this purports
to do is to. compare the two in that he has read them

both an&I compared. "them. ' Overruled.
KR-. McGlMPSEY: Finally, my last ob jection

is found on page 21 of the testimony, and it goes
to a plaintif fs ' exhibit. , which 'I am not sure that
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the testimony or my copy of it accurately identified

It would be PL-74, which is a bar graph that compare

the number of fish caught by Indians with other

citizens.
My objection is based that on the records of

his testimony there is not. a sufficient factual
foundation for the establishment of 7.7 million

salmon harvest that. he indicates there.

10

12

15

16

17

19

20

21

22

23

MR. PIERSON: My response, Your Honor, is
I believe earlier I had similar objections to
testimony, and. I believe the Court's ruling was

that it's a matter for testing on cross-examination.

I would assume the Court's ruling would be the same

in this regard.
THE COURT: Test it now if you want.

MR. McGIMPSEY: I will test. it, Your Honor.

THE COURT: All right, Consistency is
not always a virtue, I guesS, but in that instance
I guess I can risk it.

MR. PIERSOH: As I understand it, Your

Honor, striking that last sentence on page 19,
lines 28 through 32, with that the testimony of
Mr. Heckman is .admitted without. objection?

THE COURT: It is.
25 By the way, I jotted in on that exhibit the
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original of that citation to the graph. I noted

ii there. I hope I did it correctly. You might.

check to see.
MR. PlERSON: Very well, Your Honor.

DXRECT EXAMINATIOM (Continued)

10

13

14

15

16

17

18

19

20

21

22

23-

25

BY MR PIERSOM:

9. While the bailiff is putting up P1-73, which is
the re8 overlay, I would like to ask you, Nr.

Heck+an, if you couM explain to the Court your

understanding of how P1-73, the red overlay, @as

prepared.
Yes. The information related on Pl-73 came from

the report of Dr. Barbara Lane. It was prepared

in the Fish' a Wildlife service engineering section
on information directed from the Xnterior Department.

MR- PIERSOM: If the bailie f will keep

the map down, I think you are going to need to put.

another overlay on it very quickly, the green over-

lay, which is PL-71.

9. . (By Nr. Pierson) As to this green overlay, Mr.

Heckman, PL-7I, was this also prepared under the

direction of your of fice and

sheaf

f?
A. Yes, it was.

Q. And what does i5 purport to represent?
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A. It represents all of the streams listed in Dr.

Matthews' report.
g. Now, when the red overlay and the green overlay

10

were prepared, Mr. Heckman, what did you use as

the rivers that. you should consider?

Let me ask you a more direct question: Directin

your attention to the testimony earlier of Mr.

Lasater where he put on some small rivers, some

large rivers . even in black, did you consider those

when you directed the preparation of the red overlay

and green overlay?
12

13

No, I did not.
9, And to your understanding, what was the base map

15

that you worked from?

A. The base map is the same as that shown in the Joint
16 Biological Statement, identical to it.
17

18

19

Q. Lo'oking at the green and red overlays as represented
there on the map and comparing, if you will, for
the record, could you indicate the river systems

20 which are not. covered in green.
21 K Yes. The rivers not covered are the Deschutes,
22 Dungeness, Elwha, Queets, Raft, Quinault, Moclips,
23 and the Hood River area
24

25

9, Hood Canal?

8. Pardon me.
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Hood Canal area, the Hamma Hamma, Duckabush,

Dosewallips, Big and Little Quilcene Rivers.

g, Wow, I believe the green overlay .also indicates

that. on some of the river systems represented the

green lines do not. stretch as far as the red. Could.

you explain why that is. .

Nell, I can if you would care to go into detail
on each.

g. As a general matter, the standards in preparing this
10

12

14

overlay, which was your determination about when

you should stop the running of the green lines up

the river.
Well, we didn't go in and prepare this with any

great detail in mind. On'ly that we should cover

the major part of the systems included. in Matthews'

16

17

report. We. did. cover' the river up to the point of
salmon -and steelhead use currently

0. What —would ind'icate a termination in the river
19 system? Were there natural barriers? What was it?
20 A. There were both natural and manmade barriers.
21

22

23

Q. Ha've you had occasion to examine further some of
the information that you used. to determine whether

the green lines should extend further under those
24 standards?

25 A Y'es, I have.
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g. Could you indicate where and why they should extend
further

10

12

13

14

15

Yes.

Would you like to have me go river by river?
Q. Please.
A. Starting at the top on the Nooksack River, these

tributaries going north towards the Canad. ian
border should, both be green. The red areas shown

at the upper headwaters of the Nooksack River are
approximately correct, the end of the green indicatin
that that is the end of salmon and steelhead use.

On the Skagit system, the Baker River, which

goes north, should have been green because it
receives use by salmon.

9. Is there a dam there'?

16 A. There .is a dam, but. the fish are trapped and hauled
17

18

upstream from it.
On the upper main stem of the Skagit River,

19

20

21

this is the edge of the acetate but it happens to
be also the approrimate location of Gorge Dam.

On the Sauk-Suiattle River, again we are at
22 the edge, of the . acetate, but it also is the approx-

imate location -of th'e upper extent of salmon and
24 steelhead use.
25 The same occurs on a'll of these upper
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10

12

drainages of the Sau k-Suiat tie.
On the Snohomish River, the north fork red

areas are not used by salmon and steelhead, and

that is correct. The south fork, the green should

have been extended out farther on the red, but was

not, and 1 am afraid for the convenience of the edge

of the acetate. Those could have been extended

out a little farther.
On the Snoqualmie, the Toit River could have

been green an additional half inch. The Tokul Creek

also could have been extended out to the end.
And there is an arrow just above Tokul Creek

on -the main stem of the Snoqualmie River, and that
is Snpqualmie FAlls . The green should have stopped

15

16

17

18

19

20

right there. ' In other words, the green going up

into the watershed should have come off. This is
the upper limit of:-salmon and steelhead use.

On the Cedar River, going into Lake Washington,

the City of Seattle has a water supply system there
that marks the upper end of salmon and steelhead

21 use. So, that. is correct.
22

23

25

. On the-Green River, the Howard Hanson Dam is
located right here, and that is the end of salmon

use ~

Q. Mr. Heckman, it might. speed things up if you would

1190



p16

just indicate where there should be green or should

not be green.

On the . :Ne~aukum, that. should be all green. Big

soces, I believe, should all be green, or Hill creek

whichever that is in there.
On the White River, those red areas, at. the

, 7 upper limits, could be green. However, I think the

end of spawning occurs here as the gradient. gets

10

12

13

16

18

20

21

22

23

25

rather steep.
On Southprairie Creek, it. 's all right. It' s

accurate.
Carbon River and the main Puyallup River, the

green should have extended a slight distance farther

up on the red.
King Creek should be green.

Kapowsin Creek should be green.

The main stem of the Puyallup River is all
right. It stops at. the Electron Dam.

On the Nisgually system, all of the tributaries
should have been green, and at the upper limit
of the main stem green. is Alder Dam, and that is
correct.

Skokomish River, this is correct, and all of
the coastal streams are essentially correct.

MR. PIERSON: With the indulgence of the
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Court, we would like to place green tape on those

areas where Mr. Heckman would suggest correcting
the overlay and also to move it. where he would

suggest correcting.
THE COURT: No objection? YOu may do

that.
Q. (By Mr. Pierson) Now, Mr. Heckman, in testimony

referred to large chart graphic representations of
the Columbia River and two maps- of the Fraser River

10 system. Were those prepared in your office' ?

12

13

14

Yes.

g. And could you give just a brief description of the

information you used in compiling them, glease.
L The information on the Columbia maps was compiled

15 from the reports of- the Washington Department. of
16 Fisheries and Game' and the Columbia River Compact

Commission.

18

19

g. Fraser River?

A. On the Fras'er' River, that information was derived

20

21

22

from the Canadian Department of the Environment,

Fisheries Service~-, -. the Xnternational Pacific Salmon

Fisheries Commission, and the Provincial Department

of British Columbia.

24 0, Going on, if you will, to what has been marked

and identified as PL-77, there is some reference
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10

12

13

15

16

to it in earlier testimony. It purports to be a

number of pages for various areas of Puget. Sound

and the coast. entitled, "Escapement Ievels Achieved

Relative To Goals Set By Washington Department

of Fisheries. "

Would you describe for the Court. , please, how

this was prepared.

Yes. The figures from the Department of Fisheries'
report were taken directly and applied as a percen-

tage of the spawning escapement achieved compared

to the desired escapement goals cited in the report.
That desired escapement goal is expressed in the
charts as 100 percent. .

MR. PIERSON: I might say for the Court's
information the report he is speaking about is in
evidence as Exhibit: F-18.

17 Plaintiffs move the admission of PL-77

18 THE COURT-: -Admitted.

19

20

21

22

23

(Plaintiffs Exhibit Number
pL-77 for identification
admitted in evidence. )

g. (By Mr. Pierson) Mr. Hackman, has your office also
undertaken to enlarge. four of those charts7

A. Yes.
MR. PIERSON: I wonder if the .bailiff

25 could hold up what has been marked as P
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purports to be a blowup of the escapement, actual
and desired on the Skokomish River.

0. (By Mr. Pierson) If you would, , describe for the
Court what. is shown in this blowup. Would you go

to the chart, please.
K Yes.

As I said, the desired escapement. goal is
expressed in l00 percent, and the escapement. :. '= level
achieved for each of the years 1965 through 1970
for each of the species utilizing the Skokomish

River are shown .on the bars here.
For instance'-, on the case of Chinook salmon,

13

14

in 19.65, approximately 25 percent. of the escapement.

goal was achieved. ln 1966 it. was close to the
goal. In 1967, about 30 percent of the goal. As

16

17

18

19

20

21

22

23

24

you can see, '68. through '69 ranged anywhere from

very close, about 93 percent, down to approximately
75 percent of the goal.
Whit do the two colors represent, Mr. Heckman?

The color red shows all of those levels that were

less than 100 percent, and the yellow shows the
levels achieved that were in excess of 100 percent'
of the goal.

g. Could you tell us what it shows for coho, for the
25 record, please.
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ET3

For coho in 1965,the achieved level was approximately

150 percent of the goal. For each of the years
'66 and '67, it was 75 percent. . Then for each of the

remaining '68 through '70 it was considerably above

the escapement .goal. For instance, in '68 it was

264 percent; '69, 266; '70, 480 percent of .the goal.
(Continued on next page. )

10

12

15

16

17

18

19

20

21

.22

23

24

25
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1 Q And the other run that is shown there for the Skokomish is

3 A Chum, yes.

Q And what. does that show?

A It shows that in every year the escapement, level achieved

was considerably below the goaI', and it. ranged from

approximately 25 percent to about 70 percent.

MR. McGXMPSEY: I will object to the use of

the term "goal" by the witness. Perhaps it c'ould. be

10 c2eared up in just a voir dire question- or two, your

Honor?

THECOURTs- You may do that.

VOXR DIRE EXAMINATION

15 BY MR. McGIMPSEY:

16 Q Referring you to Exhibit. F-18, which is, I believe, the

17

18

19

20

21

basis upon which you drew up your exhibit PL-81, would. you

take a look at that. and indicate to me whether the 100

percent figure that you have indicated in your exhibit

indicates the minimum escapement goals of the Department

of Fisheries for those years?

22 A I don' t
23 MR. PXERSOH: The Clerk would hand the witness

24

25

Exhibit. F-18?

(Document to the witness. j
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THE WITNESS: Yes, I believe on page 1 of that

report it said the desired minimum escapement.

Q (By Nr. NcGimpsey) By what, levely

A I believe it does say "level" on that page .
Q Do you know anywhere in this report where it would say

"escapement goal"2

A It was my recolle'ction that 'it did-differentiate between

minimum desired escapement goals and the levels achieved.

Q Well, it's my understanding of- the language you have

10 just recited that the reference .to the desired minimum is
the desired minimum escapement, level, and I '. m interested

12 in whether or not you know of anywhere in this report.

13

14

15

16

17

18

19

20

21

22

23

24

25

there is axeference- to a desired minimum escapement goal.
MR. pIERSOM: Your Honor, I think the witness

can use the word "level. "

THE WITNESS: I would behappy to switch to
"level

THE COURT: Anyway, would it. satisfy your

objection if we crossed out "goals" up there and. say

MR. NcGINPSEY: It, should be "level, " then I
would just ask for a clarification of what the witness

understands "desired minimum escapement level means.

THECOURT: All right . At a later time, we

will substitute the word "levels" for ."goals ." Would

you like the word "Levels, " pluraly
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MR. McGIMPSEY: "Levels, "yes.

THE WITNESS: Well, I believe with that

correction, I was through.

4 Q (By Mr. NcGimpsey) I would ask what. the witness believes

the term "desired minimum escapement. level" to mean as

used in this report, and illustrated ou h'is chart.

A I understand "desired 'minimum escapement level" to be

that escapement that the Department has determined to' be

10

the best for each of the systems in its study, and that

this was the level they would attempt to achieve through

their management program.

12 Q Would your definition be' optimum escapement level or the

13

14

would your definition be' distinguished then, from 'what is
defined in the Exhibit. .JX-'2K at page 72 as the optimum

15 spawning escapement?

16 A I would imagine that they are synonymous, and I think

17

18

probably the Department studied the stream systems by

visual observation measurements of the stream bed, the

19 quality of the gravel, the stream gradient, and then

20

21

22

applied their backgrounds of knowledge and experi. ence to

their observations to determine what they would expect

the desired escapement level to be .
23 Q So my understanding is that in yourmLnd, at least, the

24

25

desired. minimum escapement level is' the same thing as

optimum spawning escapement levelg
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A Yes,

2 Q In your mind?

A Yes.

4 Q That is the basis upon which the exhibits you have

prepared are based, is that correct?
Yes.

THE COURT:. As. 1 under~tend it; this exhibit
purports to do no more than graphically 'portray the'report,

10 THE WITNEss: The .report of the Department, yes .
THE COURT: Yes, that's right. Go ahead.

12

13

15

16

17

18

20

DIRECT EXAMINATION (Con't. 'd)

BY MR PIERSON:

Q Mr. Heckman, while we are on it, I wonder if the Clerk
could give Mr. Hackman JX-2A, and you have in front of you,
I believe, also what has been marked as F;18. While the
pages are not numbered, I would like you to turn to the
last. page of the text —pardon 'me, to the last page of
the text in that F-18 under the heading where it says,

21

22

"Desired minimum

Mr. Heckman?

escapement determinationsy" do you have it,

23 A The 1ast page?

24 Q Next to the last page of the text.
Oh, all right.
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1 Q Do you have thatP

2 A Yes.

Q I wonder if you could read for the record what it says
in the first paragraph.

A (Reading: )

10

"As previously mentioned, determination of
desixed minimum escapement levels was based on the

quantity and quality of. existing spawning 'and rharing
habitat within the drainage system. The desired
levels are generally well below, the total spawning

and. rearing potentials that. have been calculated
12 fox these streams. Instead, 'they represent a level
13 that will maintain a harvestable production capability
14 with assurance of continuing-present. production

15 levels.

16

17

18

19

"In addition, the desixed level is considered

sufficient. so as to offer the opportunity to increase
natural production in each of the systems in the
future. "

20 () And for comparison for the record, would you also refer

22

to the Joint Biological Statement, page 72, the Statement.

referred to by Nr. NcGimpsey under paragraph 2.6.2.0

and read for the recoxd what it says optimum number of
viable spawning parents means.

A (Reading: ) "There is an optimum number of viable
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spawning parents required to provide sufficient

offspring to maintain the runs under current

habitat conditions . Today 's levels are generally

below total spawning and rearing potentials. "

5 Q Thank you. Could we go back to what. would be the next

exhibit, we Will look at PL-82, Nr. Heckman.

Again, this is a blowup of the Mooksack River

information, and could you explain it very briefly for

the Court.

10 A Yes. It shows the same information foi the Nooksack River

12

that we just. examined on the Skokomish. Would you like

me to go through each species7

13 Q Bust give a general rundown, if you would, for the record.

15

16

17

18

19

20

21

22

23

24

25

A In the case of Chinook' salmon, it shows that in most. years

the Department hit. very nearly to 75 percent or better OF T

escapement levels it wished to achieve. , Only one year,

in 1969, did it hit considerably below, —and that was about

20 percent in 1969.
In the case of the coho salmon, in 1965 and 1966

they were fairly close to the desired level. Only two

years, 1968 and '69 did it hit considerably below the

desired escapement level, those are 1968 and 1969.
In the case of pink salmon, which only runs on

odd years, on odd numbered years, the level is also

considerably below the level desired.
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In the case of chum salmon, four of the six
years come fairly close to the desired level, two of
the years are at 25 pex'cent or less of the level desired.

4 Q Looking again now at PL-83, which is a blowup of the
same information taken fx'om the same source, from the
Puyallup River

THE COURT: I think you might hobd it right
there and save a walk.

10

12

13

14

15

16

17

18

Q (By Nr. Pierson) Nr. Heckman, could you explain just
briefly this exhibit.

A Yes, on the Puyallup-' River, the-eScapement of Chinook

salmon, except, for the year 1970, which comes within.

about 75 percent below the desired level, all of the
years axe considerably low.

In the case of coho salmon, two years axe either
at 100 percent in 1967 or 75'p'ezcent in 3.965. Other than

that, all of the years, four remaining-. years, hit at
approximately 50 percent or'--as low. as about, 25 percent

On pink salmon on the Puyallup Rivex', the levels

20

22

23

24

are all at about 65 percent or lower.
In the case of chum salmon on the Puyallup, all

of the levels achieved are below the desired level, ranging
from 75 percent to as low as approximately 10 percent in
1965 .

Q All right. Mow, looking at the last chart we have, which is
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PL-84, a blowup depicting the same information for the

Nisqually River, could you briefly describe that also .
A Yes, in the case of Chinook salmon on the Nisgually, the

year 1965 escapement was very near the desired level

falling short. only by about 5 percent. .' 1966 was 233

10

12

13

percent of the desired level, '67 was about. 175 percent,

and each of the remaining years was at about 60 percent or

less, ranging down to. about 25 percent.

Coho salmon, for the first three years, '65 to
'67, come fairly close to the 100 percent or desired

level exceeding -1966 and '.67. . The remaining three years,
'68 through '70, are much below the desired level, ranging

from approximately 60 percent .down to about 30 .

15

All of the pink salmon years shoW escapement

less than the desired-:level, and in the case of chum salmon

16

17

18

19

except for. the year 1967.when there. was an escapement. very

nearly twice that desired for that-system, most of the

escapements for the-remaining years. come within 20 to

25 percent or less of the desired level.

20 Q What is the timing of that Nisqually River chum run, if
21 you know?

22 A It enters the river beginning in early December and peaks

23 towards the end of December and through January.

25

Q If you know, what fisheries are conducted on that run

throughout the Washington State, jurisdiction?
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A No non-Xndian fisheries harvest. that chum salmon run since
it-;-. migxates through the Straits and the Puget Sound area
after the commercial non-Indian fisheries are closed.
Only the Nisqually River Indian net fishex'y operates on

that run.

Q Do you know whex'e the net fishery is located?
A It has been confined to the reservation and to the off-

10

reservation ax'ea, downstream from the reservation boundary

to a railroad bridge about 100 ;.-„pardon me l and I/4
miles below.

THE COURT: I take it from 'what you have said
12

13

that that is the primary reason, .fox the rather favorable
levels with respect to chum. in the Nisqually, ~ contrasted
to the other runs in the His@nally?

15 THE WITNESS. . X don 't believe I said that, your

16

17

Honor .
THE COURT: You didn 't say 'it, I'm asking you,

18

19

20

21

22

23

is tihat is intended to be implied?

THE WXTNESS: Whether it is an implicatia or
not, your Honor, these are the facts.

THE COURT: It. is a fact?
THE WXTNESS: Yes.

THE COURT: I will draw the inference then.
THE WXTNESS: Thank you.

25 Q (By Nr. Plerson) Would you be willing to make a comparison
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just in terms of fisheries, in terms of the non-Indian

fisheries that fish on other species in the Nisqually and

the fact that only an Indian fishery fishes on the chum run

4 A Well, I believe that the level of fishing effort on this
run, the chum salmon run is perhaps constant and more

predictable than the fisheries on the other species, such

as Chinook, coho and pinks, since these fisheries, mostly

by non-Indians, can take the majority of those fish vehee the

10

ish in the open ocean and in the -Straits of Juan de Puca,

and Puget-Sound marine areas, 'where there are fisheries

on mixed stocks, including the stocks headed for the

12

13

Nisqually River, and for other systems in canachand the

United States waters.

14 Q All right. Resume your seat, please. .

MR. PIERSON: I' would like the Bailiff to, if
16

17

18

19

20

21

22

23

24

he would, take down the .larger overlay base map and put.

up what has been marked as PI-74.
While he is doing that, your Honor, I would like

to move for the admission of the four blowups we have just
been talking about.

THE COURT: If there is no objection, and I take

it there is none, they are admitted.

(Exhibit Numbers PL-81 through 84 for
identification admitted in evidence .

Q (By Mr. Pierson) The Bailiff is about to put up what. has
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been designated in the record as a histogram, and I wonder

if you could describe for the Court generally upon what

information you compiled that.
A Yes, the histogram shows three bars, the smaller bars

that you will see vere derived from information in the

reports of Dr. Matthevs, vhich have been listed by the

Court as Exhibit F-26, and the larger bar I vill show

you on the histogram, the information. was derived from

10

the statistical report of the. Washington Department, .of
Fisheries and other statistical ihformation' ffom the

Department .
12

13

Q And PL-74 has been put on the board, Mr. Heckman, and I
wonder if you could with a pointer indicate which each of

14 the bars is that. you have explained.

15 A Yes, pardon me, this is.,the first baf on theleft, is the

16

17

18

19

20

21

22

24

25

THE COURT:, 'That i's the red bar at the bottom' ?

THE WITNESS: Oh; pardon me, the bar Mn. in.;"t

the bottom goes up. It includes both the Indian catch

and the non-Indian catch, or percentage. of each.

Q What is the title of that bar underneath?

A This is the total landing by Washington fishermen from stoc

produced from the Washington Department. of Fisheries .fair.
share based streams.

Q Those are Dr. Matthews ' F-6 and F-26 statistics?
A Yes, it is, and this would show the landings from the total
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production that we saw on the streams of the geen overlay.
Q All right.
A The next bar is based upon information taken from Dr.

Matthews ' report of F-26, and it. shows the landing by

Washington fishermen from stocks produced in the
Washington Department of Fisheries fair share based
streams, excluding the catches beyond the three mile zone .

Q Was that a distinction between Mr. Matthews ' first and

10

second report that he made?

A Yes, it. was . The first bar-would include the catches
by washington fishermen from fish produced in the green

12

13

14

15

16

colored streams on the overlay, both inside and outside .
the three mile zone.

Q Now, the third bar. Could you explain what that is and

where you obtained the. information fof .planning .it?
A The third bar is the total landing .by Washington fishermen

from all stocks available to Indians in the case area,
18

19

20

21

22

23

and it is an eighteen year average of those figures,
taken directly from the statistical report of the Department
of Fisheries.

Q According to your understanding, if those Indians fished
in all the marine areas shown on the red overlay with the
stocks represented in the third bar, all of those stocks

24 would be available in those areas?
25 A Yes

„
they would.
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Q And could you read for the Court what the percentages are
on the first, second and third bars?

A Yes, beginning with the bar on the left, taken from Dr.
Matthews ' report, F-26, the noq-Indian fisherywould take
81.6, the Indian l8 .4, and the center bar, taken from Dr .
Matthews ' report, FW', , the non-Indian would take 77

percent and the Indian 23 percent, and on the large bar
to the far right, the non-'Indian would take 95 percent

10

12

13

and the Indian 5 percent.

Q Mr. Heckman, could you e'xplain Why the total level of the
three bars is so disparate as between the first. and second

and the third?

That is, . in the first and se'cond, the level is
below 2,000,000 and the third bar is up above 7,000,000 .

15 A Well, the difference;. the reason for that difference

16

17

would be because the landing shown here, would be taken from

all of the production areas in Washington, British Columbia

20

Oregon and California, and that at, one time or' another
these are available to Indians in the case area.

Q And those fish while produced, the sum of which had been

21 produced outside the State of Washington, were caught in
22 the state?

23

24

25

A Yes, in the waters under the jurisdiction of the Department

o of Fisheries .
Q And bars one and two, where, do those fish come from?
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A The fish depicted in bars 1 and 2 come only from the

streams listed in Dr. Matthews ' report F.-26.

Q And those are all within the State of washington?

A Yes, all in the case area.

Q Re-take your seat, if- you would, please.
There has been some earlier testimony, Mr.

Heckman, about the hatchery dn the Quinault reservation

and. its contribution 40 steelhead runs in the Quinault Rive

Could you explain, according to your knowledge,

10

12

13

14

15

16

17

19

20

21

22

23

24

25

where the egg source for that hatchery is, and whether

if at all that hatchery has obtained eggs from the

Department. of Game?

A Yes, according to Mr. Crouse 's earlier testimony, I believe
'he stated that. eggs had been produced from the Department

of Game Chambers Creek hatchery to assist. in the

development. of a brood run to the Quinault national fish

hatchery.

Actually, no eggs have been secured from the

Department of Game for the purpose of developing a brood

run to that hatchery.

lt. has been the intent from the inception of
the idea of that. hatchery that. the steelhead runs produced

from that hatchery would be from stock native to the

Quinault system.

Q And the egg source for the brood run on the Quinault River
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A Is from the Quinault system itself.
Q I direct your attention to your knowledge of the Lake

Washington Kuckleshoot fishery on sockeye. Do you know

of any time when the Muckleshoot Tribe has cut off its
fishery earlier than the termination date provided by the

Department of Fisheries?

0 A Yes, they did that in 1972.

Q Can you tell us how far in advance of the termination &hte

10 it was cut off?

12

13

A I believe the Department set regulations for that fishery

that would include a season to August 30th, and the tribe
determined, because of the very low numbers of fish in

14

15

16

the lake for the spawning escapement, they would cease

their fishing„ and they announced it accordingly through

the newspapers and ceased their 'fishing on August 15 .
Q And do you know of any fishery by the 14uckleshoots on

18 the Green Elver?

19 A Yes, they have fished for Chinook and coho in the last few

20 years.

Q Has there been a test. fishery there?

A Yes, there has.

23 Q Could you tell us how that operated?

A Yes, the Nuckleshoot- Tribe met with the Nashington Departmen

25 of Fisheries each of the last three years, I believe, now, a d
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agreed to'conduct a test fishery in the lower portion of

the Green River.

Q On what .species' ?

A On Chinook salmon.

Q What race of Chinook?

A Pardon?

Q what race of Chinook?

A Fall Chinook salmon.

Q Was there a limitation on thelevel or the type of their

10 catch?

A Yes, the defendant had expressed serious concern for the

12

13

14

15

16

17

18

19

20

21

22

23

returning females to the Soos Creek hatchery, their Green

River hatchery, and it was agreed between the tribe and

the state that once the test, fishery began to take 10

percent or more females ~=. the landing the tribe would

cease its fishing, and did so.
HR. PIERSON: Finally, your Honor, I would like

to move the admission of the Puyallup River comparative

graph, where we extended the statistics back to 1960 .
lt has been marked as PL-76. There has been testimony

mostly from the defendants on that. graph . It has not

been formally admitted.

THE COURT: There being no objection, it is
admitted.

(Exhibit PL-76 admitted in evidence.
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MR. PIERSON1 That is all for the United

States, your Honor.

THE COURT; Would you rather have the recess
now2

MR. GETCHEH: That would be fine.
THE COURT.: We'will be at recess for fifteen

minutes.

ET5-I (Recess. )

10

12

13
(Continued on the next page .)

16

17

19

20

21

22

23
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THE COURT: You may proceed when ready,

Mr. Getches.

DIRECT EXAMINATION

MR. GETCHES:

10

12

Thank you, Mr. Heckman. Have you been asked by

any of the tribes in the case area for assistance
in developing propagation facilities or projects?
Yes, I have.

By what tribes in particular?
The first one was the Quinault Tribe. Approximately

1962 we conducted. a feasibility study on that
reserva&ion, and as a result funds were appropriated

14 and the Quinault. National Fish Hatchery was con-

15 structed

16 The second one was on the Makah Indian Reser-

17 vation, and that feasibility study was conducted

and/are presently preparing, through contract. with

19

20

21

22

23

25

a private firm, tÃe master:plari. ... Funds' have been

appropriated both for that. master plan detail design
and for some site preparation.

The last is a request by a number of tribes
in southern Puget. Sound originally requesting these
studies individually and finally as a group, and

our feasibility study is underway, studying several
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10

12

15

16

17

streams in southern Puget Sound, beginning with the
Skokomish on the Hood Canal side up to and includ-
ing the Green River on the east side of Puget

Sound; and we are nearing the end of our study

period and should have a feasibility report out
about December of this year.

9, Is this a feasibility study for a fish hatchery?
A. Yes. Yes, for a national fish hatchery to benefit.

the fisheries of the Indians in southern Puget Sound

and non-Indians.

THE COURT: You drop your voice a little
occasionally, and I didn' t. quite catch the last
few wo'rds. -

THE WITNESS: I said that the feasibility
study. in the southern Puget Sound area that is
currently underway for a national fish hatchery
located there to benefit the fisheries of the Indian

18

19

in the general southern Puget Sound area and the
fisheries of non-Indians as well.

20

21

22

23

24

25

g. (By Mr. Getches) It would benefit the fisheries
of the State in general?

A. It definitely would.

g. What tribes requested this feasibility study?
The Skokomish, Squazin, Nisqually, and Muckleshoots,
and the Puyallups independently requested the
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study, but did not join with the others in the

joint. request for the study.

You mentioned the ezamples of the Quinault and

Makah. Did they both initiate the requests

A. Yes, they did.
g. You mention in the written portion of your direct

10

testimony that you have done work with the Muckle-

shoots concerning various White River projects
affecting their fishery resource. Will you explain

what work you have done in that regardg

Yes; both the Muckleshoots and the Puyallup Indians

12

13

14

15

16

17

19

20

21

22

23

24

are represented on, the''White River fishery improve-

ment committee that I chair; and which also has

representation of,the State Eisheries, Game and

Ecoiogical Oepartments and the Corps of Engineers,

Puget Sound Power a. Light Company, some that I may

have forgotten, and through that . ,committee and as
a representative of the Fish a Wildlife Service,
we have worked with the tribe to study the problems

on the White River such as the Mud Mountain Dam

operated. by the Corps of Engineers, the Puget Sound

Power 6 Light diversion and power project, downstream

from the Mud Mountain Dam, and cooperatively included
the Washington Departments of Fisheries & Game in
our studies, to attempt to remedy some of the
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problems in connection with those projects that
adversely affect the salmon and steelhead production
in the White River.

p. Did the Indian tribes you mentioned intiate this
concern over the habitat. of the fisheries'?
They made a direct request through our bureau to
attempt to study it and find solutions to the pro-
blems, yes.

9 9. Is your staff and. yourself, are you available to
10 advise 'tribes concerning their own tribal regulation

and the effect of State regulations?
12 Yes, we have, had a number of such requests .
13 Q. And you are equipped to fulfill those requests?
14 A. We attempt to meet'. . the requests of the tribes, yes
15

16

g. In your opinion, Mr. Heckman, is it necessary to
consider the conservation effect. that any applicable

17 tribal regulation might have on a tribal fishery
18.

19

before the necessity for conservation of a State
regulation applied to those Indians can be assessed?

20 MR. CONIFF: I believe that calls for a
21 legal conclusion from the witness.

THE COURT: Don'0 answer from a legal
23 point of view.
24

25

A. If there is a view from the point of a biologist.
g. (By Mr. Getches) I will perhaps restate the question
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in less objectionable foxm. Do you as a biologist
determine what proposed regulation is necessary for
conservation'? If you have not considered tribal
xegulations over the same fishery which are applicabl

to it

10

12

13

14

15

ET5A js

I will attempt. to answer that. First, in assisting
tribes in preparation of either their regulations
or in interpreting the regulations proposed or

promulgated by the State, I must first take into
consideration their, xegulations on themselves,

and together with the history of their fishing
activities, general size of their fishery, so that
I might have an overall impact that their fishery
might have on the resource.

NR. GETCHES: I have no further questions.
THE COURT: Anyone else for the plaintiffs'g
HR. HGVIS: Ho questions at this time.
(Continued on next. , page. )

19

20

21

22

23 .

24

1217
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THE COURT: Mr Ziontz

MR. ZIONTZ: Yes, your Honor.

DIRECT EXAMINATION

BY MR KIONTZ:

, 7

10

12

13

14

15

Q Mr. Heckman, would you. describe what the staff of the Burea

of Sports Fisheries s wildlife consists of, both locally,
regionhlly and nationally?

A Mr. Ziontz, are you asking me to describe the positions
or the general organization?

THE COURT: The general organization of the

service from top to bottom in general terms, and then any

details that Mr. Ziontz may wish he will ask for.
THE WITNESS: The Northwest, Fisheries program

is comprised of ten biologists, seven located in Tumwater,

17

18

19

three in Vancouver, Washington and the program is under

the direction of our Regional Director, our regional

office located in Portland, Oregon. That regional office
covers six western states .

20 Of course, it. is directly responsible then

21 to the Director, located in Washington, D.C.

22

23

25

Q Is it an official matter of policy for your Bureau to
provide technical services to Indian tribes in connection

with management of their fisheries?
A Yes. It is the responsibility both by the directive of

1218



the secretary and by agreement with the Bureau of Indian

Affairs and the individual tribes.

3 g If your servi ces had be come more extensive and detailed,

is your .Bureau prepared to expand its services74

A Well, at the moment there is no direct funding available

to provide 'for this expansion.

Q Has there been any planning for any contingency in the

event this case or some other case results in a need

for joint management responsibility between the tribes

10

12

13

14

15

16

18

19

20

21

22

23

24

25

and the statey

A . I don 't. , to my knowledge, know of any planning to enlarge

the staff to do this', but. I believe perhaps the record

of our expansion over the past ten years to attempt to

meet the needs of the Indian tribes in Western Washington

or in the Pacific Northwest might be an example of the

Fish & Wildlife Service 's readiness to meet that need.

Q Now, one last area: At the outset of your testimony you

referred to a map, which was Plaintiffs ' Exhibit 36, that
indicated the on- and off-reservation fishery of the

various tribes in the case area.
Counsel indicates that was 70, Plaintiffs '

Exhibit 70;

You indicated with respect to the Lummis that

they had a net fishery on the Nooksack. Are you implying

that there is no marine fishery conducted by the Lummi?
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10

12

14

15

16

17

18

19

20

A No. I believe in my description of that overlay, which

was Figure 25 in the Joint Biological Statement, I was

only noting that it was considered an o'n-reservation fishe

I did- not, .mean to exclude the fact that the Lummi Indi. ans

did conduct a marine fishery using gillnets .
Q How about. -the Quileutes? Did they not also conduct a

marine fishery?

A Yes. Several of the. .Quileute Indians troll for salmon

in the ocean.

Q How about the Swinomish?

A The Swinomish Xndi. ans trap that. I noted is located in the

salt water area.
h1R. KIONTZ: I have nothing further.

THE COURT: Next for plaintiff2 Mr. Taylor?

MR. TAYLOR: No guestions at this time, your

Honor .
THE COURT: Mr. Stritmatter2

MR. STRITMATTER: Nothing, your Honor.

THE COURT: Very well, Mr. Coniff.

22

23

24

25

CROSS EXAMINATION

BY MR, CONXFF:

Q Mr. Heckman, I am going to try to cover a few points that

you developed orally this morning, and then we will later
turn to your prepared direct testimony.
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First of all, I believe that in the course of
your examination ox explanation, if you will, of
Plaintiffs ' Exhibit Number 70 —if I could ask the

Bailiff at this time to place that. exhibit so that. you

may look at it, and, examine it -- I believe that you

testified that you identified certain on and off-x'eservatio

fishing areas utilized-by the Indians.

Ny question' is in your identification of those

hff-reservation fishing areas, did you mean to imply and

10

12

13

infer that those were off-reservation commercial fishing
areas for steelhead on the part of any of those tribes
that you depicted On Plaintiffs' Exhibit 70?

I believe that the off-reservation areas are

14 shown by atriangle, are they not?

15

16

17

A Yes, they are.
Q Moused you examine the triangles that you have located and

answer the question.

18 A Starting over on the Coast, both the IIoh and Quileute

19 Indians

20 Q I'm sorx'y. Ny question is related to off-reservation

21

22

23

25

areas, as depicted by the triangles.
A Yes. There is a triangle on both of those.
Q I'm sorry. I see. Go right ahead.

A Both of those .tribes have off-reservation fisheries.
Q Are those fisheries within the national park boundaries?

1221
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A To s'ome extent, upstream from the national park boundaries .
Q I was wondering how you could explain that-answer in'

light of your testimony at. page 6, which you might want.

to examine . I will read you the question and answer,

line' 20:

10

12

13

14

15

16

17

18

19

20

21

22

23

25

"Do you have any examples of non-angling harvest.

;,of steelhead outside reservation or National Park

boundaries on any regular basi. s within the State of

Washington?

"A Not within the area covered by this case.
I am advised that such activity is unlawful under

State law .and that the Game Department vigorously

enforces the prohibition. "

Can you explain that answer contrasted with

your testimony you have just presented?

A Perhaps I should read it, but I thought you said any

activity by non-Indians.

Q I'm sorry. I was referring to off-reservation Indian

commercial netting activities for steelhead within the

case area.
A The off-reservation on the Hoh and the Quillayute are in

areas regulated by the Washington Department. of Eisheries.

Q Beyond the national park boundaries?

A Yes, I believe it goes beyond.

Q So that when you depicted the. triangle on the Hoh or

1222
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3.

Quillayute Rivers, you did not mean to infer that the

Department of Game had not enforced state law in those

areas beyond the park boundaries?

A That 's correct.
Q Would you please move northward on the map .

I.noted thatyou have, I believe, one of the

triangles you have indicated will be removed, and that
is on the Pysht River?

10

A Yes.

Q With regard to the other three triangles, which as I

13

understand it are off-reservation areas, do you mean to
imply bZ your testimony this. morning that those triangles
represent. off-reservation Indian commercial net fishing

14 for steelhead?

15 A No, I do not.

Q Would the same be true for any other triangles shown on

17

19

20

21

22

23

the map?

A No, I don 't believe so.
Q Would you please identify those triangles where you

believe that there are open off-reservation Indian net
fisheries for steelhead and explain the basis upon which

you reach that conclusion .
A I know of no open off-reservation Indian net fisheries

for steelhead.

25 Q Does that. mean, then, that the other triangles on the map

1223



do not indicate off-reservation Indian commercial net

fishing for steelhead?

A All of those, I think, we can name bere: The Tulalip,

both the Lake Washington and Green River off-reservation

fisheries for the Muckieshoots, the Nisqually off-
reservation fishery, and the southern Puget. Sound off-
reservation fishery for Squaxin are all for salmon.

Q In fact, aren 't those triangled areas really graphic

10

12

representations of the special Indian only off-
reservation salmon seasons that have been established by

the Department of Fisheries?

A Yes.

Q I notice, also, 'on Plaintiffs ' Exhibit Number 70, that

14 you have represented the reservations by a square.

15 Is that correct?

16

17

18

19

20

21

22

23

24

25

Excuse me. How do you represent the reservation

on that map? By a circle?
A Well, the reservations are shown on the base map, and

this is just an overlay showing the location of on

and off-reservation fisheries .
Q Directing your attention to what appears to me to be a

square in the area of Tacoma, would you explain to me

what that represents .
A That represents the fisheries of the Puyallup Indians,

and it is qualified on the base map by the notation at the

1224
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base of the map. If you would care, I would read it to you.

Q I am sure the map will speak for itself. Ny question -to

you is this: Are you aware that this Court, in the

United States v. State of Washington has adjudicated the

fact of the existence or lack of existence of the

Puyallup Indian Reservation?

A I only understand that it is in a state of limbo at this

8 time ~

Q Iou are not aware that, when the federal district court

10 .issues

THE COURT: I wish you wouldn't refer to distric

12

13

14

15

16

17

18

19

20

judges ' decision as limbo.

THE WITNESS: -I understand that. it is under

appeal .
Q (By Nr. Coniff) Do you recognize the validity of the

adjudication of this district court in adjudicating the

lack of existence of the Puyallup Indian reservation?

I recognize that the federal government ha@ the matter on

appeal.

A 1 understand that at the moment it, 's considered to be not

a reservaticn fishery.

22

23

24

25

Q Therefore, when you placed that. symbol in the Tacoma

area, did you not mean to infer that there still is at
this time legally existing a Puyallup Indian reservation' ?

A No.' It is fully qualified as that. on the base map.
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1 Q I wanted to get your understanding of the overlay, which

I understood you to have had prepared in, or under your

supervision.

4 A Well, as S said in the beginning, the overlay is the

exact duplication for Figure 25 in the Joint Biological

Statement, and the Puyallup reservation is the only one

with the. square on it because, to my knowledge, it is
the only one under adjudication at this time, which

separates it from the others .
10 Q

'
Would you agfee that it' might be in error to represent

12

13

14

15

17

18

19

20

21

22

23

24

25

that overlay as a reservation on that map in light of
the decision by this Court?

MR. PIERSONI . Objection. I think the Court

had instructed all of the parties that if they are going

to modify or qualify anything in the Joint Biological
Statement it should be presented as such.

Mr. Heckman has stated 'he did expect to use

the overlav to

THE COURT: I can' t. see any harm that can come

from the depicting of the Puyallup situation as it is,
because I'm sure all of the lawyers in the case

thoroughly understand that the United States District. Court

for this district has ruled that the reservation ceased

to exist.
On the other hand, we also all know that that' s
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on appeal to the United States Supreme Court. and

undoubtedly eventually will be detdimxnddtthere.

Xn the meantime, it is not in limbo. It is
in full force and effect, subject to the appeal .

MR. CONIFF: My question of the witness really
would be this:

8=

10

12

13

15

16

17

18

19

20

Q -You have .indicated that you would correct an error on this
map with regard to the triangle on the Pysht River . My

question to you would be, would. you be willing to correct
the representation on the map as it purports to portray
the Puyallup Indian'reservation'?

MR. pIERSON: Whether or not the witness wOuld be
ready to, I would object to it. - The only difference
between that map and the representation of the Puyallup
River and Figure 25 is that Figure 25 shows the
Puyallup reservation a hexagon instead of a square .
The, symbol is said to mean Status Currently in Dispute.

Now, unless the Department of Game is ready
to modify its figure, plaintiffs are not ready to modify it

THE COURT: Go ahead. I don't think there is
21

22

any need of a change.

MR. CONIFF: I think the record is clear at.
23

24

25

this point. , youx Honor. Thank you.
Q (By Mx . Coniff) I don 't know if you will need to examine

this document or not, but you described PX -72 as a histogr

1227
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and I believe you described that exhibit as a

representation of Dr. Matthevs ' report for data contained

therein.

Is that correct?
A True . The smaller bars on that. chart depict information

from Dr. Matthews ' reports, yes.
Q , I d'chit'. know if .you vill need to examine that exhibit

or not in order to answer this question. If you do, we

10

will provide it.
My question is simply this: Does that exhibit

that you. caused to be prepared purport to represent

12

13

steelhead catches or landingsP

That is only salmon landings.

14 MR. PlERSON'. For the record, your Honor, the

15 exhibit designation is PL-74 .
16

17

18

19

20

21

22

23

MR. CONIFF: I 'stand corrected.
Q I,'By Mr. Coniff) I believe you commented on some testimony

a few moments ago that the Director of the Washington

Department of Game presented in court regarding the
cooperative effort on the part .of the Department. of Game

to provide eggs or fish for the Quinault artificial
propagation facilities . If I understood your testimony

correctly, you indicated that it was not the intention

24

25

of the Quinault Tribe to use the eggs provided by the
Department of Fisheries for brood stock or eggs supplied

1228
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for other purposes.

Is that. correct?
A I might correct your guestion, I believe you mean eggs

provided by the Department of Game?

Q Yes.

A I believe you said Fisheries.

(Continued on the next page .)

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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0. I'm sorry, I meant Game.

K Yes, those eggs ax'e provided to assit. the tribe
in experimental rearing of salmon and steelhead

in Lake Quinault pen rearing program they have there

9, I'm going to read to you, if I might, a document

which '1 believe is already admitted, this infoxmatio

has been supplied, to you prior -- at a previous

time in the course. of these proceedings entitled,

10

Outside Agency Steelhead and Fry Shipments,

Washington Department. of Game, " and ask what

12.

13

14

16

17

18

19

20

21

22

23

24

25

I'm going to read. to you, if that generally coin-
cides with your recollection of shipments by the

Department. of- Game to 'the Quinaults, "In 1971,
61,950 fry at 413 to the .pound were transferred
to the Lake Quinault project from the Washington

Department of Game's south .Tacoma hatchery. "

Does that generally coincide with your

recollection of the shipmerits by the Department of
Game for the year 1971 to the Quinaults?

A. No, I don' t. .recall.
0, Would you recall a shipment of 543, 456 eggs,

steelhead eggs to the Quinault National Fish
Hatchery which .occuxzed. -- the source .being the
south .Tacoma hat'chery of the Department of Game,

which occurred during 1972, approximately half a

1230
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10

million eggs, steelhead eggs being shipped by

the Department of Game to the Quinault National

Fish Hatchery?

don't believe that was the exact. number of eggs

that were transferred, but it could have been that
number.

9, You do recall a shipment of this size of steelhead

eggs by the Department of Game to the Quinault

fish hatchery, do you not?

A. Yes, I'm aware we received those eggs.
Q. Do -you mean to infer that the Director, Director

12

13

14

15

16

17

18

20

21

22

23

24

25

Crouse was incorrect in any respect in his testi-
mony that you. r'efefred to this morning?

Yes, to the extent that Director Crouse said that
the purpose of that transfer of eggs was to develop

a brood run of steelhead to the Quinault National
Fish Hatchery, that. is incorrect.

g. Do you know if the purpose. for which the eggs was

used was ever communicated to Mr. Crouse by the
Quinaults or persons operating there?
No, I'm not aware of Mr. Crouse's communcation.

g. With regard to this Quinault National Fish Hatchery,
I believe you testified in response to guestions
by Mr. Getches there were feasibility reports or
studies conducted which led to its establishment,
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is that correct?

10

12

A.

Yes�.

g, Ys it ybur testimony that, you and the people under

your direction conducted that study and made that

report?
At the time of that study, there was nobody under

my direction, I was working alone. J3ut others in

the othex' divisions of our bureau, for instance,
our engineers . and our hatchery people were working

along with me on that study along with other people,

The United States Geological Survey and others.
g. Of course, you don't mean to imply to the Court

13

14

that ~ou yourself were responsible for the conduct.

or development of that, feasibility study, do you?

15 No. I had input. into it.
16 Q. Twould the same thing betrue with regard to the

17 Makah feasibility study which you xeferred to?
18 L That again would be similar to the Quinault study

19 preparation and conduct.

20

21

g, And. would, the same thing be true with regard to
what I think has been referx'ed to as the Muckleshoot

or south Sound feasibility study?

23

24

25

A. That's cox'rect.

Q. Also there is mention in your direct testimony and

in response to questions from Mr. Getches that
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10

you are Chairman of the White River Fishery

Committee, how long have you been Chairman of that

committee?

Approximately seven years.
Q. Now, with regard to the progress which this

committee has made, can you d.escribe any tangible
results in terms of the fish production that have

resulted from the operation or conduct. or: progress

of the White River committee'?

A. Progress as a result of that committee would perhaps

be difficult to weigh. One familiar with the

White River and various problems on it. adversely

affecting the, resource could probably determine at
one glance that. it was practically Mission Zmpossibl

16

With much of the recent work by that. committee

or considerations 'by that committee have involved

17 the Puget Sound Power & Light. Company's request
18

19

20

21

to license their power plant and the intervention
or I assume it is an intervention by the Depart-

ment of Fisheries & Game, and the contentions by

the Department. es supported by the Fish & Wildlife
22

25

Service that. that. project of Puget Sound Power &

Light Company adversely affects the White River

fish production by the fact that it would -- little
water is allowed to flow downstream from the

1233
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10

project to sustain fish migration and rearing

habitata, and that screens constructed in the

flume transferring water . from the river to Lake

Tapps do not work adequately, and one of the

problems concerning the flow of water in the White

River needed study and. for several years this was

going to be conducted by the State in cooperation

with the Puget Sound Power a Light. Finally, we

undertook at. the request of the Muckleshoot Tribe

to conduct that study, and we have completed a

12

13

15

study, and we have a report in draft form soon to be

circulated to both the Departments of Fish &

Game and the Department of Ecology for their review.

We hope that this will be a.major contribution to
the correction of problems in the White River

affecting salmon 'and steelhead.

Q. So would it. be fair to say then this draft report.

is: it really a net. reporting of the results of the

19 study -- is the net -product of seven years of

20 endeavor with regard to this committee?

A. Mo, it. would not be limited to that. X, =cah'. t:.:.zecQ3;.

22 all of the things we have covered in those seven

23 years -- but certainly I believe as a result of that
24 committee, we have a much closer communication be-

25 tween the State agencies, the tribe, the power compa
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and the people. operating the Corps of Engineers

dam. And I believe that we can point to a record

of much better operation of Mud Mountain in the

last few years to avoid excessive, . siltation of the

river, which has an adverse effect on salmon,

steelhead migrating in that. system. I believe

that as a result. of the committee, several problems

10

have been brought to light and are receiving con-

sideration by all of those people represented on

the committee.

g. But we really can't translate thse things into any

12 increased fish production, can wey

13

14

15

16

17

I'm not, sure that. any of the records of fish
movement. on Whi. te River, such as the count at.

Buckley Dam, would-be a direct reflection of any

improvement of the production in the river.
Q. By the way, who conducts those counts at Buckley

18

19

Dam?

I'm &Zuite sure the Washington Department of Fisheries

20

21

conducts the counts and operates the trap and haul

operations through funds provided by the Corps

22

23

25

of Engineers.
MR. COMIFF: Mr. Bailiff, I would like to

have PL-73, it's the overlay.
While we are waiting, Mr. Heckman, for. the bailiff
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to put PL-73 on the map, I was a little unclear

this morning as to the basis upon which the red,

areas, which ax'e depicted on that map, were prepared

Can you refresh my recollection of your testimony

of that this morning'?

Ti7ell, the preparation of the map was conducted in

our engineering section located in Portland by

my instruction as I was instructed to do so by the

Department of the Interiox'.

10 0 Am I to under stand you were mere ly a conduit. ' in the

12

13

14

15

16

17

18

20

21

23

transmittal of instructions from your superiors

regarding what. is shown as the x'ed area?
A. , I believe that would be coxrect
g. Who instructed. you to in turn instruct your engineer

ing division in Portland to show all of the waters

within the case area to be dept;cted in red?

MR. PIERSON: I don't believe we have

established that, was the instruction yet; Your

Honor.

MR. CONIFF: That was my understanding.
I'm sorry. I thought. that, was my question.

Q. (By Mr. Coniff) Did you receive instxuctions regard-
ing the preparation of Pl-73?

24 L Yes

9, From whom?
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K Pxom the Interior Solicitor's office.
9 Who'?

A. Mr. Gene Briggs.
g. Who is Mx. Gene Briggs?
A. He's an individual who works in the Solicitor's

office, regional Solicitor's office in Portland.

And what are his duties?
A. I'm sorry, I don't believe I could fully describe

his duties.
10

12

Q. Do you know upon what basis he issued you instruc-
tions regarding the preparation of the. PL-73?

I, believe he consulted with Barbara Lane as well

15

as read' her reports
9, You be'lieve that, -d.o you know it to be a fact?

I'm quite sure of it.
16

17

g. Is Mr. Briggs an anthropo3, ogist?
A. Mo, I'm -sure of that, .

18

19

20

21

22

g. Do you know if he has any unique training ox

background in the field of ethno history' ?

I don't believe he has.
g. Does he, in your -judgment, qualify as a treaty

expert?
23

24

25

No, I doubt. that.
9, What were Mr. Briggs' instructions to you regarding

the preparation of PL-73?
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B. To color it red.
9, All of the waters that axe shown in red?
A, Yes.

9, Did he communicate to you the reasons why he felt
those waters should be colored in red?

10

B. I believe he discussed it with Dx. Lane?
g. What reasons did he communicate to you regarding

his instructions to you to color all of those
waters in red?
He didn'0 go thxough a great deal of detail in

12

13

describing how he had come about his decision, he
had conferred with Dr. Lane, it was our engineering
section who was preparing it -- which was preparing

14

15 .

16

17

18

this overlay and 'many of the other exhibits, and
X did not have intri. cate detail. or knowledge regard-
ing. many of these, and. I was strictly taking instruc-
tions from the Solicitor or whoever' wanted particular
information on overlays

19

20

g. I note that PL-73 has a legend at the bottom which
states, "Usual and accustomed fishing areas, " is

' ~

21

22

23

24

25

that what is intended to be portxayed by the red
areas?

A, Yes.
0. And again do you know upon what basis Hr. Driggs

instructed you to depict all of the waters in the
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case area as the usual and accustomed Indian fishing

areas?

h. I believe I stated that I do not know all of the

background that Mr. Briggs considered in relaying

to me the information and the directions to go

ahead and color all of the rivers in the marine

10

12

13

15

16

18

19

20

21

22

23

25

areas that are shown in red on this overlay.

9, Do you know for a fact that. Mr. Briggs had actually

read the Barbara Lane materials which have been

submitted to the Court?

I'm not sure to what. detail he read them, but he

did indicate he had.

9. Earlier this morning during the vair dire examinatio

of Mr. McGimpsey, '- you indicated PL-73 was based on

your reading of Dr. . Barbara Lane's materials, do

you recall that statement?

Mo.

g. Have you read from Dr. Barbara Lane's materials

which have been presented. in Court. '?

I'have read. portions of it. -

9, Do I understand your. testimony correctly that you

had nothing to do other than the mechanical .func-

tion of transmitting instructions that were given

to you by Mr. Briggs through the engineers in the

depiction of the Indian usual and accustomed
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fishing areas noted in red on PL-73'?

You are correct.
(Continued on next page. )
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16
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1 Q And do you know if Nr. Briggs will be sponsoring this

exhibit?

NR. PIERSOM: I think Counsel can ask me that.
NR. COMIPF: Who will be2

NR. PIERSOM: The exhibit ie already in evidence

It is admitted. , and my understanding of the rules in this
case is that it doesn 't require a sponsor, and to answer

your question directly, nobody in addition wi1.1 sponsor

this exhibit.
10 NR. COMIFF: Okay.

11 72 Would it.be a fair statement that. you are unaware of the

12

14

15

16

17

19

20

22

24

25

data base that. was used by the person who instructed

you to depict all the waters in the case area in redg

NR. PIERSOM.: I den' t, -mind his asking Nr.

Heckman all he knows about. this map. That. question has

been' asked three times.

THE COURT: I think it is clear from7hat he

has already said that. he doesn't know of his own knowledge

to what. extent the individual who gave him instruction

familiarized himself with any data supporting the overlay .
Have I correctly summarized your testimony'?

THE WITMESS: Yes

THE COURT: I don 't. think it. would. save us any

time to reiterate that point. I have it very sharply in

wind
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MR. CONIFF: Very well, your Honor. I will

move on to another area.
THE COURT: Right.

4 Q Again, I don 't know whether you will need to examine these

exhibits. I think you should be able to remember them.

I have one question with regard to several of the exhibits

you identified this morning, Mr. Heckman.

With regard, to PL-76, 77, 81, 82, 83, 84/

10

which as I recall were paragraphs representing the

desired escapement levels, did those para'graphs depict

12

13

or any of those exhibits depict. in any way levels of

escapement for- steelhea'dy

MR. plERSON: I think PL.-76 is not a paragraph.

14 It is an attempt to extend back in time F-4, which purports

to be a graph comparing Puyallup Indian catch to escapement

16 to the Puyallup River hatcheryi, and I will state for the

17 record it is 'that. ~

18

19

Q My question yet. remains then, on the balance of the exhibit
I have indicated you discussed this morning the

20

21

paragraphs . Do those purport' to represent in any way

desired levels of escapement. for steelheadg

22 A No, all of the species that they were intended to demonstra

23

24

information regarding was listed on the graphs themselves

and do not. include steelhead.

25 Q Well, now, turn to your prepared testimony, Mr. Heckman.
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10

12

13

14

15

16

17

18

19

On page I at line 23, you indicated that you had spent.

considerable time in salmon and steelhead population studie

and you have worked closely with Indian salmon ad
steelhead fisheries throughout Washington for the past

eleven years, and I believe you have already perhaps in

part answered this question, but'could you describe for

the record in a very general way the chronological

develo'pment"of youx;. involvement in the expansion of your

. program with regard to. Indian salmon and steelhead

fisheries throughout Washington for the past eleven years7

A .Well, yes, I was originally assigned to the Tumwater

station as the single person operating. there to work with

Indian tribes in Western Washington, assisting them,

providing technical assistance, that is, in the management

of their fisheries, and at that-time, of course, I was,

because of the fact that I was alone, was very limited

in the area that I could cover, so I concentrated on the
Quinault reservation.

I did some work in relation to the other
20

21

23

24

25

coastal tribes concerning the feasibility study of the

Quinault hatchery, provided assistance to the Nakahs

and to a limited extent to the Tulalips, Swinomish, Lummis,

and additional funds were provided —I believe this was

covered by my testimony, but. additional funds were

provided about 1967 by appropriation from Congress.

1243



b40

The staff was enlarged to three biologists at that time .
1 transferred to port. land, ter our regional

10

12

13

14

15

office as the Associate Regional Superv'isor of the .

Division of Fishery Services, retaining supervision over

the Tumwater office, and with the expansion to three

biologists, essentially they attempted to cover the same

area, but with a higher level of work ability to cover

more details .
Q 51ay I interject a guestion at that point?

At the time of the initiation of your program

eleven years ago,' were your primary efforts directed toward

improvement of on-reservation Indian fisheries' ?

A This -is true.

Q And at what point in time did you and your staff begin to

work in the field of off-reservation Indian fisheries?

16

17

18

19

20

21

A. To any noticeable degree it was approximately 1969 or '70.

I might say, however, that our Bureau, through the work

of Dr. Ted Perry, who is presently our Deputy Regional

Director, we were providing assistance to Indian Tribes

on the Columbia River.

Q I would like to confine'your remarks, if I may, to the case

22 area in this regard.

A All right, so I would say that we p'rincipally became involve

24

25

with the Indians in their off-reservation fisheries about 19

Q Would that be roughly coincidental with the establishment

70.
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of the special I'ndian only off-reservation commercial

salmon fishing season by the Washington Department. of

Fisheries within the case areag

4 A It coincides.

9 Now, did I interrupt you when you were explaining in

a very general way the development of your program from

its inception, and I believe we had gotten up to; I believe

three fishery biologists working for you inconnection with

this program

10 Would you generally briefly describe for the

Couft and record. ' the development, if any, of this program

12 and its expansion.

13 A &fell, I belie've. I would say that the area covered by the

15

16

17

18

19

20

21

23

24

25

three bio3.ogists was approximately the same as that

covered by myself They were able to provide much more

detailed technical assistance, and a great deal of their
time was absorbed in assisting tribes to protect their
resources against adverse developments such as logging

operations, water development programs, and about 1970,

as our Bureau became more involved in off reservation

activities, that staff began to work directly with me,

assisting tribes in the matters concerning off-reservation

fisheries, and then in fiscal year 1972 Congress

appropriated additional funds for the expansion of our

program to assist. Indians in the off-reservation fisheries
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area, and at that time we expanded our operation to include

indian tribes and other federal programs in Oregon,

Washington and Idaho.

g How much money did you receive in an appropriation for

fiscal 1972 for your program?

A The money appropriated in '72 was for fiscal '73, and it
amounted to 9250, 000.

g I see. Subsequent to the commencement of this ase, what

percentage of you and your staff4s time would you say has

10 been-involved in matters relating to this case?

A It is a very' difficult. thing to answer, because first of

12

13

15

all, almost 'anything you do with Indians and their

fisheries somehow seems to be related to this case

Certainly when ii. comesto their fishing and

the regulation thereof, all of our activities relating

io their off-reservaiion fisheries is inctuded there, but

17

18

19

20

21

22

23

25

THE COURT: bo you mean that a great deal of
what you would normally do absent this case you have

continued to do, and it has a bearing on this case, in

thai. way? Is that what you mean?

THE WITNESS: Yes.

g Isn 'i. it true that at. your deposition you stated that on an

annual basis, ii. would be fair to say approximately 90

percent. of your time related to matters connected with this
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case, and

A Yes, and I don 't believe I would change from that, but

you asked me just now about my time, and that of my staff,
and I had not calculated what portion of the staff work

on a percentage basis.

Q Let me narrow the question then to you. Since the

commencement of this. case, what percentage of your time

have you spent on matters involved with this case?

A I would say roughly 90 percent.

10

12

Q =-Are. you in a position to give an estimate regarding the

amount of' your s'taff's' time which have been involved in

matters related to this case since its inception?

A I believe that I would almost have to include all of their

activities -relating-to Indian fisheries or development

15

16

17

18

20

21

22

23

25

programs relating to salmon and steelhead, and that might

come pretty close to 80 percent, or somewhere in that

neighborhood.

Q Returning now to page 2 of your testimony, Nr. Heckmang

at li'nes 29 through 30, you state:
"The major part of our work is concerned with

andromous fish in both their fresh water and marine

environment ."
Now, do I understand your statement to mean

that certainly presently you and your staff are performing

research in connection with anadromous fish in both their
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fresh waKer .and marine environments?

A I don 't know that it would be appropriate to say "research,

but, certainly we are considering the fisheries and the

marine environment. .

10

12

13

14

15

16

17

18

19

20

21

23

Q Have you performed any research in marine environmerit

with regard to any salmonid sirice your program was

established eleven years ago?

A We 1I g to a degree yes, we have, because I can re ca11 ~

for instance in 1965 or thereabouts —it had to begin

about l963 —I had a large number of coho salmon marked

and released into the Moclips River, and the returns from

these marks were recovered not only in the river but in

the marine fisheries along the coast and in Puget Sound.

In this respect, yes', we were studying the marine

environment and the marine fisheries on that stock .
Q In addition to the Moclips 'marking experiment in the early

sixties, can you think of any other marking experiments

that you and your staff have undertaken'?

A No

Q Did you or your staff actually perform the marking'

experiments in the Moclips River?

A It was performed and paid for by my Bureau cooperatively

with the Quinault Tribe, and I should say the recoveries

24

25

cooperatively with .the Washington Department of Fisheries .
Q So that there was a degree of evolvement by persons beyond
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your immediate staff'and the performance or accomplishment

of this marking study?

A The Indian Tribes, yes.

(Continued on the next page .)
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Beyond the Hoclips marking study during the past.

11 years, can you state for the recoxd any other

studies or research which you or your division have

performed which would study anadromous fish in their
marine environment?

10

12

13

15

16

17

18

Well, yes. I believe it's been within the last two

years that the staff in Olympia has studied the

Tulalip Bay area' in relation to returns of coho

salmon from hatchery stocks in the Tulalip Creek.

Q. Was this a marking experiment ?

A. I believe some of those fish might have been marked.

I don' t. recall. But certainly it. related to the

hatchery plant that the tribe made in cooperation

with the Washington Department of Fisheries.
0. So, is it true, then, that that study was based

on fish provided by the Washington Department of
Fishex'ies for planting on the . Tulalip Reservation?

It was fish from. the Washington Depax'tment of
19

20

21

22

23

24

25

0.

Fisheries' hatchery, yes.
Did the Washington Department of Fisheries assist
you in any way in conducting or evaluating the Tula-

lip Bay study which you have just referred to?
I'm not familiar with the studies that were conducted

thex'e in any detail, and I am sure there was close
liason between the tribe and the State fisheries
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and. our bureau.

%1 Have any of these studies, either fresh water or

marine environment. studies of salmonids that. you

or your st'aff have undertaken during the past 10

years ever been published in any reoognised scienti-
fic journal?

K I don' t. believe in the context. that you refer have

we had any publications, no. Ne have prepared

reports that are available to the public.
10 Q, Now, return . to the top of page 3 of your testimony,

Mr. Heckman, .' Your answer relates to the guestion

13

14

15

at the bottom of .page 2, which is:
"Co\aid you give some examples of the

activities engaged in by the Northwest fisherie
pkogram. "

16 My first guestion is wouldn'0 it be more

correct to. say the Northwest Indian fisheries'
18 program?

No. That would. be incorrect.
20

21

23

24

In your answer you state: "Starting back at the
beginning of our program in 1963 and continuing
to the present time, a good deal of our work relates
to conducting surveys of streams where there are.

reservation Indian fisheries and to provide Indians
25 with some assessment of their . resources. "
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10

What areas on Indian reservations have you

conducted stream surveys for either salmon or

steelhead. ?

A. We have conducted studies on the

9, Stream surveys.

Stream surveys? Extensive stream surveys on the

Quinault, Makah, Nuckleshoot, Tulalip, Lummi,

and the smaller reservations, ' of~eaux'se;". Where:there

are very limited water resources.
0: What is your understanding of the term "stream

survey"?

12

13

A. Stream surveys are conducted for a number. of reasons

They might. be conducted to determine species use

or. to determine the status of the fresh water

16

17

18

20

21

22

habitat, the problems relating to it. It might

include assessment of the productive capacity of
the system.

Q. .Is the stream survey or the data derived from the

stream survey ever used as the basis for run size
prediction?
Yes.

0, With regard to steelhead, have you ever performed

23

24

25

these surveys to determine steelhead spawning
any

escapements and into+ of the watersheds that you

have mentioned on these Indian reservations' ?
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I believe I missed your question.

Q I'm sorry lail rephrase it. .
1 believe you stated, if I understand your

correctly, that you and your staff have undertaken

since 1963 stream surveys to assess Indian or to

assess fisheries on Indian reservations. I believe

you stated that these surveys included the Quinault,

for example, or the Lummi or the Tulalip or the

Muckleshoot.

10 Is that correct?
Yes

12 o. Du'ring the course of conducting any of these surveys

13

14

15

16

17

18

19

20

21

22

were they ever c'onducted. with a view toward deter-
mining the wumbers of steelhead. which might. arrive
in the spawning areas on any of the streams that
you surveyed on any of the Indian reservations that
you named?

Mo. We did not. have that. particular cib$ecti've:-. -;

in mind in our surveys, but we have included in our

surveys, both on those streams on and off-x'eserva-
tion, records of observation of conditions, obser-
vations relative to steelhead production and steel-

23

25

head as they have been observed in that environment.

Q. With regard to the Lummi Reservation, where on the
Lummi Reservation, what, , stream, did you conduct
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the survey on on the Lummi Indian Reservation?

L I believe the name is Slater Creek. I believe

that's xight.
g. Did you collect data x'egarding spawning escapements

fof any species of anadromous fish as a result o

your, stream surveys?

No, I did not.
9 Did your staff?

I'm not sure whether they have or not on Slater

10 Creek.

12

Q. With regaxd to any of the areas- which you have

conducted stream surveys on, have you collected
13 data or information?

Concerning steelhead?

15 g. Concerning steelhead.

16

17

A. Yes .
g. What is the nature of the information that you have

19

20

21

22

23

acquired? Is it xeduced, to wxiting?

A. We have a number of reports which cover our surveys

on streams on-reservation which would certainly
give you information relative to the condition of
that habitat for steelhead. We have conducted

a number of spawning ground surveys in areas off-
reservation which accomodate steelhead spawning.

25 9, You have also performed steelhead. spawning ground
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surveys in off-reservation areas?
2 A. Yes.
3 9, Were you present during the testimony of Mr.

Clifford Millenbach in this matter?
A. Yes.

6 5 Do you recall that he testified that the Department

of Game has in the past few years initiated index
areas for stream surveys of steelhead 'spawning

areas?
10 A, Yes.
11 g. Did y'ou make, any effort. to inform Mr. Millenbach
12 of the index. areas that you selected as survey
13

14

areas or to coordinate your research activities with
his activities?

15 A, No, I did not. We were in fairly close contact
16

17

with the Fisheries Department. on this, but we were
not aware that the Game Department had conducted

18 any such surveys or, at least, if they had, they
19 were confined to the last two or three years at the
20 time that we initiated our studies
21 g, Have you personally conducted stream surveys for
22 steelhead?
23 A, Yes.
24 0. As a biologist, do you know of any differences
25 between conducting a stream survey for steelhead
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as opposed to salmon?

A. For some species of salmon, yes.
9. Could you describe generally what. those differences

might be.
Generally, the fall chinooks, pink salmon, chums

utilize more the main stem of the system for their
spawning; whex'eas, the coho and to some extent

the spring chinook salmon utilize more tributary

10

areas, such as steelhead do.

.9, Is it. ~our testimony that you have never .observed.

'any steelhead spawning in any main stem areas on the

12 watershed in the case axea?

15

16

No

Q. But it is your testimony or your opinion that
steelhead primarily or in the: majox'ity spawn in thes

tributaries to the main stem?

17

18

19

20

21

L Yes.

g. Have you ever personally during your 11 years of
experience with the Indians' and Indian fisher'ies

and watersheds. in the case area ever observed mass

spawning by steelhead in any of the watersheds

within the case area?

23

24

25

A No.

0. Have you ever observed steelhead spawning tO such

a number that you as a biologist. performed a
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judgment that. there were too many there; that there
would be over spawning?

10

L No.

g. Yet this is a relatively common phenomena, is it
not, with regard to some race4 of salmon under

certain conditions?
No.

0. Is .it your test'imony that salmon have never
1

mass spawned within the case area?
A. No. - You said common occurrence, and I said, no,

it is not common.

12

15

THE COURT: Incidentally, if I may, do

you use in the parlance of this area of biology
the word "race" as being synonymous with a run?

MR. CONIFF:, I would so understand

16 MR. PIERSON: I think the Joint Biological
17

18

19

20

21

23

25

'Statement spells it out. in the glossary. There are
five species of salmon: chum, coho, chinook, sockeye

and pinks. TiTTithin the various species there are
various races, such as fall, summer and spring.
As I undertand. the usage in the Joint Biological
Statement, a race is a division of the various
species

As to steelhead, I think the two races are
summer and winter.
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THE COURT: Well, you can see that. I
didn't get. that far in the Joint. Biological State-
ment from my inquiry, but. it has been occurring

10

12

to me because of the frequency with which "race"
has been used within the last two or three days.
Thank you.

Q. (By Mr. Coniff) Would you say as a biologist, Mr.

Heckman, that. steelhead lend themselves as readily
to numeration via the mechanism of a stream survey

as .opposed to .salmon?

They utilize more the headwater areas of the systems

and by so doing they find themselves in a greater
13

15,

16

17

18

19

number of tributaries, small finger's of the system,

and would require a little more footwork to run

them down than, say, it. would in the case of chinook

salmon, fall chinook salmon, utilizing the main

stem of the river.
Coho approach the situation, utilizing the smal

tributaries as well.
20 Q. You mentioned that you have begun to commence

21

22

23

24

25

stream surveys for steelhead in off-reservation wate s.
About: when did you or your staff commence that
activity or program?

Zt w'as either the winter of '68 or '69.
9. As a part of the establishment of a stream survey
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program, did you establish index areas so that.

you could compare, presumably or hopefully valid,
the data from one year to the next?

A. We are in the process of doing this.
9, Do I understand it. that you have not prepared.

or defined index areas with regard to any of your

stream surveys for steelhead at. this time'?

8 L That's correct. —

10

g. At the time that you do establish your index areas,
would you then consider that the data that. you

might derive from -them might be entitled to some

12 validity?

14

15

17

18

19

20

K Yes.

Q. What would be the purposes, .for which you as a

bi'clogist would use the data which you would derive

from steelhead. spawning index areas?
I believe that once we have established a number

of years of record. , we can 'relate this more pre-

cisely to the relative numbers of steelhead return-
ing to the river.

21

22

23

9. Do you believe, then, that. it could be used as

one basis for predicting the volume or numbers of
steelhead that. might return as native stock, if
you will, from this data'?

25 A. Yes .
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Q, And what would be some other methods that you as

a biologist would be able to use as a predictor,
if you will, of the volume or size of the steelhead

runs beyond the use of data derived from stream

survey index areas?

6 A. We could, use information from the counts at. dams

and other passage facilities.
8 Q. Isn't that sort of data the most reliable source

10

of data of any that is available to you as a biolo-
gist. regarding run size?

11 A. It is an area where you can count in some cases
12 every fish that passes over a facility.
13 Q. Would Bonneville Dam be an example of such a facility.
14 L Yes.

15 Q. And the fish passage facility installed therein?
16 A. Yes .
17 Q. And would . the same' thing be true for the other dams

18 on the main stem of the Columbia, up to Grand Coulee?

19 A. . Yes.

20 Q. Would the same thing be true for the four dams on the
21 Snake River up to Hell's Canyon,

22 A. I'm not exactly sure.
23 Q. -- the lowermost dam on the Snake 'River?

24 A. Yes .
25 Q. Would the existence or lack of existence of a
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marine. or salt water fishery for the steelhead

affect your ability as a biologist to predict the

future run size of that species or in advance of its
arrival at a river mouth?

A. Yes, it would affect it, but it. would not necessarily
preclude some analysis.

g. Have you or your staff in your 11 years conducted

any marine or salt water test fisheries or experiment

10

designed to predict the size of the oncoming run of
steelhead. in any river or stream within the case
area?

12 K No

13 g. Do you honestly believe that as a biologist that such

14 studies would be productive?

I think they would be very difficult.
Q. And the data might. be misleading, would it not?
A. I m not sure

18

19

20

21

22

23

Would not the level of smolt production and planting
be important as a prediction factor or as a factor
in attempting to make a prediction of a future run

size of steelhead?
It would be an important factor in considering the
runs produced artificially.

24 But you would want. the artificial production, would

you not, in addition to the natural production
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ET9 3

in order to project a total run size?
That's right.

(Continued nn next page. )

10

12

13

14

15
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19
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22

23

24

25
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Q What would be the .source of that information or data?

A lt wo'uld be..the —at the present time it would be from

the records of the Department of Game.

Q Now, ,beyond the spawning grounds surveys~possible marine

or salt water experiments that might. be derived 'therefrom

and smolt production and planting records of artificially
produced steelhead, and the possibility of dam counts,

are there any other methods that you know of as a

biologist which would be used to predict the future zun

10 size of the steelhead run on any watershed within the

case area?

A I assume from your question, 14r. Coniff, that you are

referring to early run predictions.

Q In advance of their arrival at the river mouth.

A You would weight your analysis perhaps to a considerable

16

17

18

19

20

21

22

degree on the condition of the fresh'. water environment

during the rearing stage of the steelhead which you are

attempting to predict.
NR. CONIFF: I wonder if I could have that read

back.

THE COURT: Yes.

(Answer read by the Reporter. )

23 Q (By Nr . Con iff ) What. do you mean when you use the term

"weight your analysis" ?

A In attempting to predict a return of those species of
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anadromous fish that rear for more than one year or a year

or more-, -I should say, in fresh water, you must. consider

the fresh water environment.

In 'other. words, flows during the low flow period

of. the year in the rearing area of steelhead and coho

salmon, spring Chinook salmon must be reviewed to give

you some indication of the general trends of ~ctive:
levels .

If you had a .condition during a low flow period

10

12

when the stream flow is below normal, you can make some

assumption that your production may be low. I believe

this has been referred to in previous testimony.

13 Q Right, I think I understand you now. So that. if I

15

16

17

interpret you correctly, Nr. Heckman, and please correct
me if I am wrong, you are saying that the general

environmental conditions in the. fresh water system during

that portion of the fish' life cycle, its juvenile portion

18 would operate as —in a general way as a positive factor.
19

20

21

22

23

or as a negative factor, depending upon these flow

conditions on the environmental conditions, and that in

addition to the points I have enumerated would also go

into any judgment that you might make as a biologist to
predict the future run size of the steelheadrun?

A Yes. You would also have to, of course, consider the

25 condition of the stream at the time of spawning and
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incubation, and you would. have to consider the size of

the general —the general size that. is of the spawning

population that. produced this run we are trying to

Q And the .size of that spawning population would be

determined by the spawning ground survey, would it not?

A Not alone.

Q How else would it be determined?

10

12

13

15

17

18

19

20

21

22

23

24

25

A Well, by spawning ground survey, dam counts.

Q You are assuming a dam count?

A Records of the catches aid the net and sport fisheries.

Q Mow, do you believe that by the use of any of these

I have now listed five factors, if you like I can read

them to you, by the use of these five pr'ediction factors

can you as a biologist. reliably predict the size in

advance at. the arrival at the river mouth of any steelhead

run on any watershed, within the case area' ?

Would you like me to run through the 'five factor
that we have just been discussing?

A Wo, I don 't. believe that is necessary. I don 't believe

that I would on the basis of those alone want to make an

estimate of the returning run. But by review of those,

I believe I could make an estimate of the relative

abundance to be expected.

Q If you can't reliably predict the size of the steelhead run
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in advance, how can you reliably recommend an expansion
of existing commercial net fishing areas by Indians in
off-. reservation waters to the, extent depicted on PL-73?

A I believe your questions include the recommendations of
an expansion -of the fishery?

How can 1 do that? I don 't. believe I have done

10

13

15

16

17

18

19

20

21

22

23

25

Q How can you recommend the expansion beyond the existence
within reservation boundaries, how cad you as a biologist.
recommend any expansion of commercial net. fisheries on

steelhead runs on any river in the case area?
A I believe I have not made that. recommendation . I'm not

sure that. your question is i,mplying that I have' or would

or could.

Q Can you as a biologist recommend to this Court that the
existing on-reservation commercial fisheries for steelhead
on the part of Indi. ans within the case area be expanded
in any way without having any ability to reliably predict
run size in advance of the arrival of these fish at the
river mouths?

A I am not sure I understand your question.
THE COURT: Read it.

(Pending question read by Reporter. )
A I believe the questicnassumes that I cion 't have any of that.

information, and if I do not. have it, I certainly could
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not recommend an expansion of an Indian on-reservation wet
fishery.

3 Q Do .you have rely, able spawning ground surveys in connection
with counts on any waters within the case area outside
reservation boundaries?

A No.

Q On the Hoh River, are there any dams that. have fish
passage facilities on them?

A No.

10 Q On the Quillayute River system are there any dams or

12

13

when I use the word "dam" I mean any facility where you

mn count fish, are there any dams or any river or
tributary of the Quillayute River system?

A I don't recall any.

Q What about. the Quinault River system?

None .
Q What about the Queets?

18 A None

]9 Q What about the Z lwah?

A No, there are none on the Elwah.

Q What about the Pysht?

A I don't bel eve so.
23 Q Dungeness?

24 A No.

Q The big or little Quilcene?

1267



10

A I don 't. believe there are any facilities there .
Q The Hamma-Hamma?

Ho.

Q Dosewallips?

A. Mo.

Q I can 't read the third. . one, what is that —the Duckabush.

I should remember that. one, I had a case over there once.
A No.

Q How about. on the Skokomish, are there any fish passages

or counting devices there in that river system?

12

13

A No.

Q How about the Deschutes River?

A Yes, the Department. of Fisheries operates a passage

15

16

17

19

20

21

facility there .
Q Perhaps we could shorthand this, could you describe the

nature of any fish counting facility that exists on any

river or tributary within the case area.
A The Buckley trap on White River, the Baker River fish

transportation facilities . I don 't. recall —I am not

intricately familiar with all the drainages.

Q Would it be a fair statement to say that the dam counts

22 would, not be a source, ' of data with the exception of the

23

25

facilities you have noted with regard to rnn prediction
i ' r steelhead?capabrl tres fo

A That. 's correct.
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1 Q I believe you have indicated there are no spawning ground

survey index areas yet established by your division for
steelhead in any off-reservation waters.

Mow, I believe if I recall correctly, the next
element that we have discussed is the marine or salt water

fisheries, do you know of any marine or salt water fisherie
or tests that, are occurring and would give us information

regarding the size of the future steelhead run2

9 A No.

10 Q And I believe the next element that we have discussed was

12

13

smolt production, and I believe you have testified that
that information would be acguired from the Washington

Department of Game2

14 A The production of the artificial program, yes.
15 Q And the final element that you have discussed is the
16

17

general environmental conditions which might affect the

rearing of wild or native steelhead in the stream2

18 A Yes.

19 Q Is this true, that wild or native steelhead spend two years
20 in fresh water before emigrating to the ocean for
21 ultimate maturationg

22 A Yes, most of them.

23 Q So- then would it be,a fair statement that other than

25

general environmental conditions over a two year period
pertaining to native or wild steelhead, there would be no
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basis upon which you as a biologist could predict future
run size in any watershed of the case area that does not.

have a dam or counting' device located on it?
A I believe I said before that I could not make a precise

estimate.

12

13

14

15

18

19

20

21

Q Could you even make a general one?

A I believe so.
Q What would that. be like?
A perhaps it would be in the nature of —. - I don 't want to

say predictions, but general assumptions made by the
Game Department presently .

Q Would it. be in the nature of the. estimates —the general
estimates which Mr. Nillenbach has testified .about. in his
testimony?

A Yes.

Q Would you feel that you today could make any different.
or better or improved estimates or predictions of run size
of steelhead not. testified to by Nr. Millenbach?

THE COURT: I take it. you mean based on the same

data available to him; no better or worse?

NR. CONIPF: Yes.
A Mo, I beli:eve my estimates would be the same, based upon

23

24

25

the same data.

Q (By Nr. Coniff) If 'we are unable to —if you will assume

we are unable to accurately forecast or predict. future
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run size of steelhead runs in the watersheds in the case

area, and if the Indian level of harvest. of these steelhead

runs is defined by Indians themselves on the basis of

what they convey to be their needs, can you reliably as

a biologist recommend to the court that off-reservation

commercial net. fishing by Indians for steelhead be

authorized?

If you would like, we can have the Reporter

read that question back.

10 A It's a little lengthy, I would, appreciate that.
(Pending question read by Reporter. )

12 A Yes, I believe so.
13 Q Let's go back just a moment before I.ask the obvious

15

16

17

question, you cannot accurately predict'. the run size; is
it. , therefore true that. you would not be able as a

biologist to predict the e capement, the numbers of fish

which escape for spawning purposes .
18 A No, not precisely.
19 Q So it. would be true then that if a biologist is looking

20

21

22

23

at this and trying to develop a management scheme or

propose some regulation, it would be pretty important to
that biologist to be able, not only to predict the run

size:, but to have a desired, level of escapement established

24 for the. -species that he is proposing to manage?

25 A This would be ideal.
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Q In the absence of either a desired level of escapement

and the ability to reliably predict or forecast run size,
upon what basis could a biologist recommend the

institution of a commercial net fishery, and I am relating

my question to steelhead, and I suppose I am becoming

hypothetical at this point, but do you think you can

answer that question, or I —. shall I take another

run at framing it'?

10

12

13

14

A I am considering that your questicnincluded that:the Indian

off-reservation net fishery for steelhead would be relative
to their needs, and am not. sure that. I could at. this time

measure that relative to their current take of steelhead.

But if I assumed that that might be similar.

in magnitude to their current. take of steelhead, I believe

15

16

that I could recommend or perhaps not recommend against

their off-reservation fishing, since I would assume the

level of their take would remain about where it is.
18

19 (Continued on the next page. )

ET10 20

21

22

23 '

25
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Tlltl

Q. Are you assuming that the expansion of. Indian

commercial net fishing for steelhead into off-
reservation would not increase their take or
harvest'?

lt would. not necessarily need to.
Q. Is that an assumption you are making for purposes

of that. answer?

A Yes

Q.
' If you would. assume the contrary to be true, and

10 that the take would double over present levels on-

reservation, would, you grant me that assumption,

12

13

14

15

16

and would your answer be the same?

A I would have to make some assumptions, that, one,

the resource', -";: could withstand doubling of the
Indians' take, and. that would reguire study, or
I would have to assume that other fisheri. es would

be decreased to accomodate the increase by the
Indian fishery.

19

20

21

22

23

24

Q. Just. in terms of your concern as a biologist to
maintain the proper numbers of steelhead spawning

in the natural wild conditions, would you not be.
first concerned with any harvesting group, but

with the meetin'g, - of a desired level of escapement

That would be my first concern and responsibility.
0. Wouldn't you as a biologist tend to be conservative
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in recommending any further expansion of harvest

by more efficient gear until such time that you had

definitively or satisfactorily for your purposes

reached the .desired level of escapement'?

A. I don't believe that the efficiency of the gear

would. necessarily limit my recommendations.

g. Is it your testimony that there is no difference
in efficiency between an Indian gill net on the Hoh

10

River on his reservation as opposed to a sport
fisherman with hook and line upstream'

I believe your question did not imply an additional

12

13

harvest, but the use of more efficient gear, and

I am not certain that that relates.

15

16

Q. Ny question was, would you as a biologist recommend

that commercial netting activities be ezpanded on

a resource such as steelhead on rivers within the

17 case area where you don' t. know first what your

desired escapement level is?
19

20

22

23

24

25

K I'm not sure what you mean by. "ezpanded. " Do you

mean expanded in the area in which they operate
or expanded in numbersg

g. Geographically expanded beyond the areas depicted
on the JX based map as Indian reservations2

R first of all, I would not be unilaterally recommend-

ing that this be done, but. if the question were
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put to me by an Indian tribe that they might wish

to expand the area in which they fish, I might

suggest. to them that that could be done if other

means of regulating the take, would be incorporated.

0, What other means are you talking about?

I mean by "limiting the take, " by controlling the

number of days that might- be fished:by .the ge'ar

g. You' re referring now to Indian fisheries?
1l, Yes.

10

12

g, On-reservation.
I believe your, question related to the expansion

to areas off-reservation.
13

14

15

16

MR. CONIPF: Your Honor, this might be a

good point if I might suggest it for lunch.

THE COURT: Very well, we will recess until
12:30.

17 (Whereupon, a recess was
held from 12:00 o' clock
until 12:30 o' clock p.m. )

20

21

22

23

24

25
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AFTERNOON SESSION

September 3, 1973
12:30 o' clock p.m.

THE COURT: Carry on.

MR. CONIFP: Thank 'you, Youx' Honor.

CROSS.-EXAMINATION (Continuing)

BY MR. . COMIZF

10

12

13

14

15

16

17

g. Mould you turn, Mr.' Heckman, to your. prepared

te'stimony, page 21, line 7? I would like to read

that statement. to you, "Fina'lly, by the color red,
we have attempted to show both the fresh water

and-marine areas which Dr. Lane has indicated were

usual. and accustomed fishing places for one ox more

treaty tribes whose fishing rights the plaintiff
tribes claim to hold, " and the identification on

that is PL-73.

20

Is that. the overlay map that we were discussing
this morning?

21

22

Yes.

9. Look at the exhibit list on that. It has been

23

24

25

admitted by stipulation as an illustrative overlay

map of usual and accustomed fishing areas; is that.

correct?
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A Yes.

2 g. And is it not true that you are the sponsoring
witness of PL-73?

MR. PIERSON: That, is a question the
witness can't answer.

MR. CONIFF: He testified to
MR. PIERSON: He asked wnether he is the

sponsor

9 THE COURT.: I think we have had such a
10 long- period of examination on that point. It

is perfectly clear the witness himself does not.

12 sponsor it. He is merely following directions to
produce it, and that he. has no personal 1-'nowledge

about it excepting only that it purports to reflect
the views of Dr. Lane. That is all we need to know

16 about that, I think, at this time.
MR. CONIFF: All right, I will proceed

1B with that matter no further.
19 g. (By Mr. Coniff) At. the luncheon recess, Mr. Heckman,

20

21

22

23

24

we were discussing the relative abundance of steel-
head or the ability to predict. abundance of steel-.
head in river systems within the case area, and I
would like to ask you this: In your opinion as a
biologist isn' t. it true that, given the present level

25 of Indian commercial fishing activities within
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reservations within the case area, and given the

present. level of sport take, sport catch within

the case area, that the steelhead runs in general

on the watersheds within the case area appear to
have satisfactorily maintained themselves?

6 A. Yes, I would agree with. that.
9, And isn't it true that. the Department. of Game has

10

of course supplemented the native wild runs by

an artificial propagation and planting program of
steelhead smolts?

11 A. In some- cases I Chink that you could say that in the
12

13

15

16

17

purest sense, and. in other .cases I think we would

have to consider the adverse effects of water

developments and other developments that have

deteriorated the productivity of certain of these
streams, and I'm not certain that we can could

consider it enhancement purely.

19

20

21

22

23

24

25

9, We11. , put it this way: I will freely stipulate
with you the adverse effects of many of man' s

developments on many of the watersheds. My question

to you, I suppose, is really this: Would it be

your opinion as a biologist that to the extent that
there were successful plants by the Department of
Game in the watersheds within the case area which
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ran through and bordered on the Indian reservations,
that the commercial Indian take of steelhead would

be enhanced or increa, sed as a result of those

plantingsg'

Yes, over the present day productive capacity of the

streams, in somecases.

8

10

Q. And that', -the amount or extent of planting, would

.you as a- biologist treasonably ezpect to see a more

or less -propontionate increase in the on-reservation

Indian commercial fishing catches of steelhead'P

12

13

14

15

16

17

18

A Yes, I think so.
9, And would you likewise ezpect to see an increase to

some propox'tionate amount, speaking in very general

terms, in the sports catch of steelhead in the areas
of the watershed, for example, the Hoh, where sport
fishing activity occurs above or beyond the reserva«

, tion boundaries of the mouth of the rivex?
Yes, I believe the plants could be reflected in an

19 increased landing by sport fishermen.

20

21

22

23

24

g. Turning to page 3 of your testimony, you state,
commencing at. line 5, "A very large part of our

I

work. . ." and here you are describing the work of
the Northwest .Lisheries '- .. program, of which. you were

involved in working with Indians in an attempt to
25 protect and maintain the habitat for salmon and

1279



p57

steelhead and such things, in evaluating the

effects of logging activities and measures needed

to protect the stream habitat. My question is
Has the work that you have described here ever

resulted, . in. any written standards to control logging

8

activities?. . For purposes of my question I would

direct. your-attention to the Quinault Indian

Reservation'.

10

12

My- answer is yes .
0. And did you staff develop these written samples?

To some' degree, yes.
Q. Who else par'ticipated . in their development?

13 The'standards that have been' prepared to protect the

15

16

17

18

19

20

21

22

24

25

watershed and the fishery resources therein has been

a subject of general concern by both federal and

State conservation agencies for a number of years,
and the measures that have been developed, I would

say, have been the result of the input of all those

agencies.
0. Are you representing to me that you have developed

yourself, in your efforts, written standards regard. —

ing logging activities within the boundaries of the
Quinault Indian Reservation?

A We have taken into account all of the past experience
and. the' reports prepared in standards employed by
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10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

such agencies as the United States Forest Service

and others, State Department of Natural Resources,

and have applied those general standards to the

guinault, and I'm sure to some degree modified them

to fit the specific problems on that. reservation.
0. When you say, "applied them" what do you mean?

A I mean that we made that. informationavailable to
both the Indian tribe and the Bureau of Indian

A'ffairs - forestry division so that they

might establish a procedure of planning in advance

of timber sales, or in the event that the work has

already been done to go back into the areas and do

the cleanup necessary to get the streams back into
production.

g. To your knowledge, have the guinault Tribe of
Indians acted upon the information that you supplied

them?

A. Yes, they have.

9 In what way?

A. They have established withthe Bureau of Indian

Affairs a very close working relationship with our

bureau and the tribe to closely review all timber

sales. We have worked on practically a daily basis
to examine sales, upcoming sales and to examine

logging activities as they are currently underway,
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and do whatever is necessary to protect the resource

by making these, the needs of salmon and the measure

necessary to protect them, available to the

Bureau of Indian Affairs, so that they might

enforce .those measures in the contracts for the

logging. of .'the timber.

Q. Turning. to page 4, I believe you have indicated

that you or youi staff have 'never attempted to

10

assume the management responsibilities of any of
the Indian tribes within the case area; is that
correct?

12 That is correct.
13

14

15

16

17

g. But that. your role and that. of your staff is of
assisting the Indian tribes. within. the case area
with regard to the development of such things as

these logging standards that you refer to and the

development of fishing regulations' ?

1S Yes.
ET11 19 (Continued on next page. )

20

21

22

23

24

25
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1 Q Mow, am I correct in assuming that the fishing regulations
that you refer to in .your answer are found in Appendix

5 to the Joint Biological STatementg

A Yes. Some of them would be in there .
5 Q And, I believe, as you have previously testified in your

direct testimony, of your very close and continuing

working relationship with the Nuckleshoot Tribe of
Indians, referring to your testimony, page 3, lines 12 and

13, is that correct?
10 A Yes.

11 Q And would it be fair for me to assume that you worked

12 very closely with and made recommendations to the Nucklesho

13

15

Tribe of Indians with regard to the proposed or their
purported, shall I say, off-reservation fishing regulations
which are found in Appendix 5'? Unfortunately they are

16 not paged. It appears to be the third section, which is
17

19

20

21

broken by the yellow pages.

After you have had an opportunity to review

the Muckleshoot regulations, my guestion to you will be
did you participate in these recommendations, regarding
their formulation' ?

22 A Yes, I did:
23 Q Now, I would direct your. attention to page 2, where we

24 see Green. River indicated as the area where a gillnet
25 fishery for commercial purposes will be allowed.
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Does the Green River flow through or border on

the Nuckleshoot Indian reservation?

A Bo.
4

Q So that the area in question is entirely beyond reservatio

boundaries?

A Yes.
7

Q I note under I-A that the open area is defined as the

10

entire length of the Green River. Did you make -a

recommendation to the Nuckleshoot Tribe of Indians as far

as the geographic extent. of their off-reservation

commercial net fisheries'?
12 A Mo, I don 't make those determinations .
13

Q Would not the area where such a commercial net, fishery

15

16

would occur .be important to you as a fisheries biologist
in evaluating the effect of the proposed harvest of fish

authorised under the regulations?
17 A Yes.
18

Q Turning to Point B, Season and Nesh Restrictions, can you

19

20

21

22

23

24

25

review the dates that are open and state for the record

the period of time that the entire length of the

Green River is closed under this regulation?

A I'm sorry-; I was reading that. I guess I missed what you

asked me .
Q Prom your reading Section 1.B, which states, Season and

Mesh Restrictions, can. 'you state the period of time that
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the Green River in its entire length is closed to
commercial net fishing by the Muckleshoot Indians

pursuant to this regulation?

If 1 state to you my, understanding of the

reading of it, maybe you could concur or not concur.
A It looks to me like a net fishery is closed after January

15 until March l.

10

12

13

14

16

17

18

19

20

21

22

23

Q So, during each of the entire calendar years then, that
would be the entire period of closure, from your

reading of this regulation?

A Yes, that 's correct.
Q Did you make any recommendations regarding the January 15

to March 1 closure period for the gillnet fishery on the

entire length of the Green River, as indicated in
Muckleshoot regulations?

A I don' t. believe that. I made a recommendation for an

opening or closing, either way.

Q Now, if you will turn to page 3, Item Number 2, Subsistence

Fisheries . I note that point A, the open area is the

entire length of the Creen River; is that correct. '?

A That. 's what it says.
Q Did you make any recommendation regarding the open area

which would be open to subsistence fishing by members of
the Muckleshoot Tribe?

25 A Mo, I did not make tha't'recommendation.

1285



b60

Q I. note that there are restrictions to the use of spear

gaffs, and hooks in this area, and that the use of vessels
is to be limited to canoes without actors and that. the
open season for subsistence purposes is to be from Narch

1, 1971 to January 30, 1972.
1 believe that indicates that one-month closure

during Pebruaryr is that correct?

10

12

13

14

15

17

18

A That would be correct .
Q Did you make any recommendations regarding the

establishment of Item 2 .B?

A No . I believe the tribe was pretty well on its own.

THE cOURT: Is the word "subsistence" as used

in the regulation defined?

THE WITNESS: I don't believe we have defined it
in our Joint Biological Statement, , your Honor.

THE COURT: Is it defined in the regulation?
THE WITNESS: I don 't believe it is.
THE COURT: What is your understanding of what

19

20

it means?

THE WITNESS: This would be a fiahery to take

21

22

23

24 ~

25

fish for direct consumption by the fishermen.

THE COURT: Day to day consumption and not.

accumulation or anything of the kind?

THE WITNESS: They might take fish for smoking

or' for curing, -ln which case they would
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THE. COURT: But, in any case, for individual

consumption of the fisherman and his family or the like?
THE WITNESS: Yes, that's correct.

4 Q (By Nr. Coniff) Returning now in your Nuckleshoot

regulations to the next. area indicated, it's that. of the

White River, under Item Number l it says: "Gillnet fishery.
By the way, when these terms such as gillnet

fishery are mentioned in this regulation, how do you

underssnd that term to be used? What is being authorized?

10 A A fishery that will use gillnets to catch fish.
I

Q Would you assume that they would be set gillnets in a river

12 such as the White River?

15

A I make no pure assumption one way or theother, but. I would

assume the White River would have to be mostly set net
fishing,

Q And on the upper stretches or portions of the Green River,

17 it would similarly have to be a set gillnet?
A I believe so.

19 Q And it: would only be in the lower Green River where the

20

21

flows and the depth of water would allow a drift net
fishery?

22 A That might. be a reasonable assumption.

23 Q An open area the entire length of the White River, did you

24

23'

make that recommendation in establishing the geographical

extent, = to the Nnckleshoot Tribe?
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A No.

Q B, Season and mesh x'estrictions, gives. different mesh

restrictions during that time period. Did you make these
recommendations to the Muckleshoot Tribe; regarding either
the season .or the mesh restrictions?

A I don 't recall specifically, but we may have recommended

a mesh restriction.

10

Q Am I reading this regulation correctly, if I interpret it
to mean that the White River is closed to commercial set
gillnet fishing during the month of January?

A Yes, I believe that would be correct .
12

13

14

16

17

18

19

Q Undex' the terms of either White River or the .Green River
gillnet fisheries, which are authorized under the

Muckleshoot regulation, as you testified you made

recommendations on, would it be your interpretation that
the Indians could use monofilament nylon gillnets to
engage in such a fishery'?

A I am not certain that they have xestricted, the use of
monofilament.

20 Q The regulations do not. prohibit the use of monofilament

21 gear, do they'?

22 A I don't have it here.
23 Q In your opinion as a biologist, is there a difference in
24 effectiveness between the use of monofilament nylon nets
25 and .multistrand nets- for purposes of gillnet fisheries?
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If so, what are those differences?
A I believe that. the monofilament net is more effective in

catching fish. than multistrand nylon net.
Q Qn page 4 of youx testimony, Nr. Heckman, you state at

line 21:

10

13

14

15

16

17

18

19

20

21

22

23

"With specific reference to net fishing by

Indian tribes involved in this case, I have'observed

gillnet fisheries in rivers by members of the
following tribes:"

You list many, many tribes, many of whom are
parties plaintiff. I believe all of them are, in fact,
parties plaintiff .

My first. cruestion to you is were these
observations for gillnet fishexies a systematic system of
observation, or were they random observations?
I believe the lattex would apply.

Q The random?

A Yes,

Q Would. you say that random data derived from random

observations would provide any real important. or relevant
infoxmation as to the scope or extent or impact. of such

randomly observed fishery upon fisheries' ?

A lt would certainly contribute to my knowledge of the
24

25

method and magnitude of the fishery, and I would add that.
to my othex' background of information relating to that

1289



ET12 fishery or to those fisheries.
T13-1 2

10

12

Q Let's use a specific example, Mr. Heckman, let's take

again we talk about the Hoh Tribe, we have randomly

observed the commercial netting operations on the Hoh

Indian reservation, is that correct'?

A Yes,

Q From those observations, can you predict the Indian catch

rate for any species of fish which travels through that

fishery?

A I can examine the .past. records .of the Washington Department

of Fisheries, the landing of salmon, and I can examine

the record of the sport catch on the Hoh River, and I can

consider the number of Hoh fishermen, the kind and size

14 of gear that they use, the area they fish, and I can get.

15 some idea of the magnitude of their fishery.

16

17

18

19

20

21

22

23

MR. CONIFF: Could I ask the Court's permission

to have the Court Reporter read back my question?

(Question read by the Reporter. )

Q My question, Mr. Heckman, to clar'ify it was based on these

random observations that you nave testified to, could

you predict. this rate without resort. to the other

information that you related in your answer?

A No

Q Was there any particular purpose in making these random

25 observations that you. had in mind' ?
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A In some cases there were specific visits to learn something

about the fishing activities . In other cases it was

just established through other routine activities wxth: thes

various tribes .
Q Would it be fair to say there was no single purpose every

10

time you made an observation?

A That. would be fair, yes.

Q Would the same thing be true at the top of page 5 with

regard .to your obsex'vations of the operation of the fish
trap operated by. the Swinomish Tribe on theix reservation?

Yes
„

that would be true.
12 Q 'If we move on down in youx' testimony to page 5, Mr. Heckman

13

16

17

you have the following question addressed to you:

"Have you reached a judgment as to whether

gillnet fishing by' Indians of the type and operation

which you have observed in western Washington is an

inherently destructive means of harvestihg salmon or

18

19

20

21

22

23

24

25

steelhead~"

I would first like to ask your definition, which

you, by the way, give again in the answer appearing at.

lines 30 and 31, I would like your definition of the way

you use the term "inherently destructive means of taking

steelhead or salmon, " and that is in your answer appearing

on lines 30 and 31.
A I relate those terms to terms used frequently by

l291



representatives of .the Department of Game . I believe
Nr. Nillenbach 1ns referred to .gillnets as inherently

destructive means, or at least. a destructive means of
capturing steelhead, and to my knowledge, as long as

they harvest a number of fish and still allow an adeguate

spawning escapement. , I could not consider them inherently
destructive,

Q What you really are saying, aren 't. you, is that they are
simply more efficient than hook and line type of fishery?

10 Perhaps I should explain myself, the reason

12

13

14

for my concern is that when you hear "inherently
destructive" it implies to me you are destroying tne fish,
and this certainly is not true, it. 's merely azethod of
harvesting fish, is it not, with the use of the gillnet?

15

16

17

18

19

20

21

A Yes.

Q And would� 't it be fair to say your imp'lication here.
is that the method, even though it be more efficient than

a hook and line fishery, does not. do any more damage to
the total run as long as these escapement goals are
satisfactory escapement goals are achieved?

A I would agree with that. .
22

23

24

25

How would you as a biologist affirmatively establish this
more efficient type of harvesting without knowledge of
either —in run size the expected run size or the
necessary escapement goal necessary to maintain it for
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spawning purposesy1

2 A Are. you neferring to a' pariicular case'?

Q
' Well, we can use again the Hoh Tribe as an example, if

you like .
A Nell, there again I believe I explained earlier'today that.

10

by an examination of the records of harvest. , both sport
and commercial, and with the knowledge of the relative
size and manner of the Indian fishery, I have no evidence
that the runs have been diminished or that. they have not
been maintained, and I would therefore conclude that.
the manner of fishing is not destructive.

Q And, of course, you are basing your comments on the
13 Hoh to the reservation commercial net fishery at the mouth

of the river, are you not. , with regard to steelheady

16

A Mo, I certainly am considering the fact that, there is an

off-reservation steel head fishery.
Q How do you square that with the statement. I read to you

18

20

21

22

23

24

from your testimony earlier today that to your knowledge,
the Department. of Game vigorously enforces the prohibitions
against the use of commercial netting of steelhead in
off-reservation. waters'P

Is it your testimorythe Game Department does
not now propose to enforce its laws in areas beyond the
Hoh reservation on the Hoh River?

A In the case of the Hoh fishery, they do fish upstream from
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the reservation in, the park area, that's off reservation.
Q We have. a problem, perhaps, of communicating there .

Pex'haps for the Court's information I should. ask

you another question, this park boundary you refer to is
located how far upstream from the reservation —the
inland boundary of the reservation?

10

A I believe the upstream park boundax'y must. be two to three
miles upstream from the upstream boundary of the reservatio

Q And is it your understanding that. the State of Washington
has ceded jurisdiction to .the Federal Government ovex that
area, I believe, to the National Park Service' ?

12

13

15

16

17

18

19

20

21

22

23

25

A Yes.

Q Is that correct?
A Yes.

Q And is it your understand. ing tha.t the National Park
Service does not prohibit. commercial netting activities
within the park boundaries?

A By Indians.

Q By Indians?

A Yes.

Q Turn to page 6 of your testimony, and you state four basic
reasons to support the opinion that we have just drawn

regarding what the meaning of your opinion, "inherently
destructive" means for taking steelhead„ is .

Mow, the first reason is commencing at line 2,
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"First, such fishing may be regulated and

controlled. sufficiently to prevent over-harvesting ."
For the purposes of that answer, who are you

assuming is going to be regulating or controlling the
fishing activity?

6 A Whoever may have the jurisdiction to regulate .
Q You made no assumption regarding the entity or the standard

which might. be imposed by the governmental entity in making

that answer?

10 A I only assumed that. whoever regulates has the jurisdiction
and the control.

12 Q Is it further your assumption that. whoever does the
13

15

regulating will in fact control sufficiently the off-
reservation commercial netting activity to prevent over-
harvesting of steelhead?

16 A Yes, I. make that assumption.

17 Q With regard to the Hoh Tribe regulations, did you assist
18 in preparing them?

19 A No.

20 Q Do you understand that the Hoh Tribe does have fishing
21 regulations?

22 A Yes.

23 Q Using again the Hoh Tribe as an example -- by the way, if

2$

you don 't feel they are typical, please say so, I happen

to hav' picked. the Hoh Tribe because some of your. earlier
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10

12

13

14

answers had. to- do with the Hoh Tribe, but with the Hoh

Tribe as an example, -who within that. tribe actually
determines the content of the regulations?

A The tribal council.

0 And how many people belong to the tribal council?
A 1 don 't. really know. '

Q Do you know how many people are in the Hoh Tribe?

A Ho, not specifically.
Q Do you know if any of the members of the Hoh Tribal

council possess any particular background, training,
or expertise in the field of fishery management or.
conservation'?

A Iknow that fishing has been a very large part of their
lives all of .their lives .

15

ET13

16

17

(Continued on the next page. )

18

19

20

21

25
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0. I will xestrict my guestion to formal training.
I don't know. I don't know how many of them have
had formal training in this subject, no.

0. Do you believe that. any of them have?
L I can'0 answer that.
Q. You are generally familiar with the Hoh Tribe

of Indians .as a result of your 11 years of work in
the case area, aren' t. you?

10

12

13

14

15

16

17

18

19

20

21

22

23 .

24

25

Yes ..

Q. Now, do you know if the Hoh Tribe has a court?
No-, — -I d.on ' t. -

0. Do you know if they have any enforcement officers,
fish cops, if you will?

A. I am not. suxe.
Q. Do you know if any Hoh Indian has ever been arxested

by any representative of the tribe for any violation
of any tribal fishing regulation, eithex on or
off-reservation?

A. No.

Q. Do you know if ther have ever been any cases filed
in any jurisdictional tribunal of any court with
regard to the Hoh Tribe of Indians regarding any
violation by any tribal member of any Hoh fishing
regulation for the past. ten years?

k No.



Q. Therefore, I take it that you would not know

of any disposition, judiscial disposition of any

such cases if any had occurred?
That. wou'ld be correct.

.5 Q.
'

Mow, -in your 11, years of experience have you hpd

occasion

7

10

12

13

14

15

16

17

18

19

20

21

22

HR. PIERSOM: Pardon me, Your Honor, do

I understand that counsel's question to distinguish
whether the Hoh is typical still stands?

MR. COMIFF: I am moving on, Counsel. Ne

will establish whether they are typical or a typical.
Q. Directing your attention to the Suak-Suiattle Indians

are you familiar with them in your 11 years of work

with the Indian tribes?
A. Mo, I'm not.
g. You are not familiar with the Suak-Suiattles?
A. Mo.

g, Do you know that they ezist as a tribe?
A. Do I know that the Suak-Suiattle have a fishery?

I don' t. know.

g. Have you ever personally observed randomly their
fishery?

23

24

25

A. Mo.

g. How did you know that it occurs?
A, I have been here for 11 years.
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g. Sou heard about it?
understand that the Suak-Suiattle have a fishery.

g. Where?

I would assume it. "would either be on the Suak or the

Suiattle River, I: am not. certain where that is.
o. You don. 't know. When did you hear that these

fishing' activities occurred?

R I don't know of any specific information on their
fishery.

10 g. Have you ever met with any representatives of the

Suak-Suiattle regarding 'development of any fishing

12 regulations of any sort?
13 No.

g. Have you ever met with any representative of the

15 Suak-Suiattle Tribe?

16

18

No, not to my knowledge.

9, Have you met with the Stillaguamish Indians?

B. No.

19

20

21

22

23

24

25

9, Do you know if they exist. as, a tribe?
A I understand they do.
9, When you say you never met with them, dict that mean

that you have never conferred with them or made

any recommendations regarding the formulation of
tribal fishing regulations?
That's right. .

1299



p63

g. What. about the Upper Skagit? Have you ever met

with them?

No. .

9, Do you know if they exist as a tribe?
L I understand they do

10

Q. Who told you that?-

I believe I have seen a record of their existence,
in a directory prepared by the Bureau of Indian

Affairs, and just from my general dealing with

people in Ind. ian affairs.
g. Would it be a fair statement then thatyou had not

12 participated- or assisted or' made any recommenc1ations

13

14

15'

16

17

18

19

20

21

22

23

25

with regard to the adoption or promulgation or for-
mulation of Upper Skagit fishing regulations' ?

K That woulc1 be fair.
9. Perhaps I can shorten this line of inquiry. Can

you explain to the Court, based on your review

I assume you have read appendix 5 which purports

to be Indian tribal fishing regulations?
A. I have seen portions of it.
0. You have testified of course that one of the major

parts of the program is to assist the tribes in

formulating these various regulations, and we have

gone over one at least in detail. I have a couple

more flagged to go 'over in detail. Perhaps we could
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shorten this line of inquiry if I could simply ask

you this: Could you go through appendix 5 and. point

out to the Court= the specific regulations which you

in fact proposed in which were in fact adopted by

any txibe in. .appendix 5T

THE COURT: And I take it you mean proposed

or recommend. ed .in whole or in part
8 0. In whole'. or in part. I would like to cover, it in

30

whole or in part. Thank you„ Your Honor.

I doubt. if I could go through it. and pick out. in

12

13

14

15

any detail, those portions of the regulations, that
I may have recommended on any particular tribe, and

I am not. aware of the fact that. I said that assisting
in the preparation of tribal regulations was a major

part of our activities.
16 g. I am sorry, I didn' t
17

18

19

20

21

THE COURT: Let's put it this way. IP there
are any of those regulations that you have a general
recollection that. you or youx' staff made recommenda-

tions pertaining to them, indicate them.

THE WITNESS: I believe I could look at
22

23

25

them and. find some things. Is that what--

THE COURT: 'Yes, just what. you can remembex'

offhand, and if you will need to confer further with

your staff about it, at the request of counsel, why,
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of course, you can do it.
Q. Yes, if you feel that this would be unfair for me

to expect. you to answer this question without having

an opportunity to. i~ detail study appendix 5, Mr.

Heckman, - I'm perfectly willing to allow you to have

an opportunity to confer with your staff and to

resume the stand for the limited purpose of answer-

ing that question.

10

12

I believe that would be a sensible way of handling

it. Otherwise, I am going to be going through quite

a bit of detail, and time

THE COURT: In all .probability you will

17

18

19

be here tomorrow, won't you, for one reason or

another? Why don't you just. pass the subject and do

a little checking in that area and we will carry

on with it then.

g, Again, I am asking, maybe I am asking you some ques-

tions that it might be well to defer. I will ask

you the question and then you indicate whether or

20 not you wou. ld like to have additional time in which

21

22

23

25

to respond. 'My question, how are you able to predict

how, for example, the Hoh regulations, as shown, the

Hoh Tribe regulations as shown in appendix 5, will

provide adequate spawning escapement for steelhead.

How, would you like again to have time to review
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those regulations before you answer these questions?

A. First of all, I believe

Q. I will propose to go through tribe by tribe, and

as long as you are going to be reviewing them, well,

my first question, would. you also review them. in

light of that question which I will ask you tomorrow?

8. I had nothing to do with the preparation of the
Hoh Tribal regulations, and I would have to examine

them before I could answer that question.

10 All right, an ancillary question for you to keep

12

13

in mind would Xe: How many steelhead do you think

that the Hoh Tribe would. take under their regula-

tions and in light of that .take, how many steelhead

14 do you thihk that- the sportsmen would. take in off-
15 reservation or upstream waters, and how many steel-
16 head do you think would be left f'or spawning, and

I will ask you those questions with regard. to each

18

19

tribal regulation on each watershed in tne case area.
THE COURT: I think you had better take

20

21

22

23

24

25

that subject matter and continue it later today,
come back with whatever you think is the appropriate
answer in each instance, so far as you have any

answer to give.
THE WITNESS: I believe I could save the

Court some time.
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THE COURT: Well, try.
THE NITBESS: And say that wrthout

I can assume that the Hoh regulations provide

measures that. would satisfactorily protect the resour e

in all situations, including emergency situations
which would be indicated by either the tribe or by

an agency managing the resource; that. if there was

a, low run or some ind. ication of a run failure, ' I
can assume that their regulations wouldprotect the

10 run at. .all times, and. that. they could regulate it.
would. assume in each c'ase that the tribe would be

12

13

14

15

16

17

18

19

20

21

22

23

24

fishing at approzimately the level that. it has

always fished and in the approzimate locations, and

that their concern forthe resource would be as it
has been for many, , many years, for all of the time

that I know of. I could assume that, with these
regulations and the other rules by which the tribes
live that. the resource would be protected. .

0, Nr. Heckman, I would prefer not. to, grant your assump-

tion, because I don't believe they are factual.
would like you to ezpress your views as a biologist,
based, upon your analysis of the regulations which

I guoted

THE COURT: And we will pass the subject.
25 until tomorrow.
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THE WITNESS:Very well.
THE COURT: Hopefully we can make a short

and concise. 'response to each one of these, so far
as .you are able4

g. Again, can we use. the Hoh River just as an example,

Mr. Hackman. Do 'you know if there- are. any other

fishing rights on the Hoh River other than those

claimed by members ofthe Hoh Tribe?

MR. . PIERSON: your Honor, I think that

10

12

13

15

16

17

18

20

21

22

23

24

calls for a:legal conclusion'. He asked him about

whether there are any rights. I don'0 think he is
qualified

MR. CONIFF: I asked him if he knew of
anyone else. other than the Hoh Tribe. I didn'0 ask

him what the tribe was.

THE COURT: It is a different. question now,

but now you hear it. . Do you have it in mind?

In substance, are there to yeux knowledge any other
Indians claiming treaty rights to fish on the Hoh

and its tributaries?
THE WITNESS: To my knowledge, the Hoh is

within the, well, I am not positive. I thought, it
was within the Quinault tseaty area, but I'm not.

cer'ta in .
Do you know of any river that is depicted on the
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illustra, tive red exhibit where more than one

tribe of Ind. ians is claiming fishing rights. I said
river, I mean watexshed.

4 A. Yes, the Puy'allup watershed.

5 g. What will be the tribes claiming rights on that'?

6 'L The. Puyallup and Muckleshoot Tribes.
7 0. Are there any other watersheds where there are more

than one tribe of Indians' ?.

In the case axea?
10 0, Who you understand. claim that they have some right. ,

12

13

yes, wtthin the case area?
A. Well, pardon me, this is not quite the same question

14 0. I intended it to be the same.

15 K Now you are asking me what watersheds have fisheries
16

17

or may have fisheries by more than one tribe claiming
treaty fishing rights.

18 g. Maybe I had better x'eframe it, ox' attempt to.
19

20

21

22

23

24

25

Mr. Heckman, with regard to any of the watersheds

depicted on the red map, what is your understanding

beyond the Puyallup system where you have indicated
Muckleshoots and Puyallups claiming rights, are you

awaxe of any other watersheds in the case area
whre more than one tribe is claiming rights to fish
from that watershed?
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I imagine it would include a good number of the
wa. tersheds where more than one tribe falls within
a treaty area, and:I--
Could-you leave, your seat and look at the exhibit
which you are sponsoring and didn'0 indicate for the
record areas and. the tribes which it is your under-
standing are claiming rights to fish within the same
watershed.

MR. PIERSON: Por the record. , Mr. Heckman
10

12

13

15

16

17

18

ET14 10

is not sponsoring that exhibit. .
THE COURT: I think that just precipitates

that same argument all the time. Please avoid it.
MR. COMXPP: Yes, I will, Judge

I would. assume that the Point Elliott treaty, which
would include the Tulalips and. the Muckleshoots and
others, and would. include the Snohomish, Cedar and
Green watensheds, that, those tribes might all claim

I am not positive, I am just
(Continued on next page. )

20

21

22

23

24

25
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NR. PIERSOH:. ' Your. Honor, for the record, I
would like to object to this line of questioning. Mr

Heckman-has admitted in cross examination that he is not

an anthropologist. That he is not a lawyer is evident.

10

12

13

16

17

I don 't think that this line of questioning is productive

at all, especially in light of the fact that Barbara Lane 's

reports are in evidence, they speak for themselves, they

are a presentation of the plaintiffs, and they itemize

each one of the water systems which each of the tribes cove

THE coURT: I think at that. time you would have

an opportunity to explore the plaintiffs ' position with

respect to these matters in a much more effective and

useful way.

NR. CONIFF: I will proceed with another matter.
You may resume your seat.
NR. NcGIIPSEY: Your Honor, if I may, I believe

that this line of questioning is appropriate because it

20

21

23

24

25

has to do with Mr . Heckman 's opinions as a biologist as

to the impact of the different tribes ' fishing on these

water systems.

It seems to me that it is. important to establish
his knowledge .

THE COURT: Tomorrow we are going to hear in some

detail, as I understand it, about that very subject, as

related to each individual stream. I don '0 know how you ca
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do it any better than that

NR. NcGINPSEY: But my point is that it relates

to Mr. Heckman 's knowledge and any opinions that. he has

as to the effect of Indian tribal fishing on these

streams as to how many tribes are fishing on a particular

stream ~

THE COURT: Well, why don't you ask a series

of questions on that subject, the extent of his knowledge

10

in general. I thought it. had been thoroughly covered .

previously this morning, but if there is something more

to be said about the extent of his knowledge, you are free

12

13

14

15

to explore it. So can Mr. McGimpsey when it gets around

to him.

NR. CONIFF: My line of questioning, I think, I
have already put, having to do 'with the steelhead, whi'ch

16 I understand the witness is going to review and provide us

17 with his opinions tomorrow.

I am perfectly satisfied, to leave that line of

19 questioning where it is . I certainly don 't want. to preclud

20 my colleagues from pursuing matters further which might

affect the salmon and the position of the Washington

22 Department of Fisheries.

23 THE COURT: Even if you wanted to, you couidn4t.

24 Nr. NcGimpsey will have his full time at bat.
25 Q (By Mr. Coniff) If we could move along, Mr. Heckman, again
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on 'page 6, I would like to direct your attention to line
4, '

where you give your second opinion in support of an

opinion which you ekpressed on the preceding page.
There you state:
"Second, natural conditions existing at the time

10

12

13

of harvesting salmon and .steelhead operate to limit
the time, place, manner and. amount of net harvest. "

Do you have any data to support that statement
which would indicate the timing of Indian catch of
steelhead on the Hoh River, to use the Hoh as an example,

related. to the cubic feet per second flow of that river?
THE .COURT: Read the question, please .

(Pending question read by Reporter. )

14 THE WITNESS: No. '

15

16

17

18

19

20

21

22

23

24

25

Q (By Nr. Coniff) Have you consulted USGS for the records
for the Hoh River and attempted at all to relate it to
anadromous fish migrations into that river system?

A . No

Q Have you done so for any watershed in the case area?.
A Yes.

Q Mere there more than one?

A Well, White River is one for sure .
Q First of all, let 's establish, where was the USGS gauging

station located that you consulted the records of?
A I did not personally consult the records . The werk was don
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by a member of my staff relative to the studies of the

effects of the Puget Sound Power a Light. project.
Q Was this in connection with the matters being described .

this morning or you described earlier with regard @ the

White River Committee that you are chairman of?

A Yes

Q Beyond the comnuttee 's activities, have you attempted

and I suppose my question should be have you attempted

to relate flows on any watershed within the case area to

the rate of Iridian commercial harvest of any species of'

anadromous fish?
12

14

16

17

18

19

20

21

22

23

24

25

A I have related the flows, but not by studying the USGS

records to determine the volume of those flows specifically

in cubic feet per second.

Q Would it be a fair statement, then, if we again used the

Hoh River as an example, that you would not be able. to

recommend or establish as a biologist. what flow levels

you might consider to be limiting upon the level of Indian

commercial fishing activities on the reservation?

A It would be a relative thing, and 1 can 't cite it to you

in cubic feet per second. Anyone familiar with. the rivers

in the Pacific NOrthwest, or most rivers are aware of the

fact that there are high flows, periods of high flows,

and periods of low flows, and that the migrations of salmon

and ste'elhead are both affected by changes in the flow.
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g But you. have made no effort to relate flow conditions to

time- of migration in any quantitative sense, other than

the general .sense which you have just described?

A That's right.

Q Let's proceed on page 6 to the third reason which you

state in support of your opinion, which reads:

"Third, the salmon and steelhead runs generally

10

continue over several weeks or months although there

are peak periods, such Indian net. fisheries are

incapable of capturing an entire run or major

segment of the entire run. "

12 My first question, Mr. Heckman, is what do

16

17

18

20

21

22

you mean when you use the term "major segment"?

A I suppose in reference to major, segments„ I am referring

to races, as we spoke before . In other words, on a good

number of our streams in the Pacific Northwest. , we have

segments, these are segments of the, run that. might. be

destined for one tributary and another major segment of

the run destined for another tributary. This is what I
refer'to, more or less, the races of the particular species

destined to the spawning areas in any given drainage .
Q Can you express the term as you use .it, major segments

23

24

25

in a percentage?

A No; because one tributary of a system might. produce, say,

30 percent of an overall run of a particular species and th
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system:; whereas, another tributary might produce 40 percen

another one; 50 percent. I don 't. know. It couldn 't be

broken down that way.

4 Q Is this item 3 opinion that's expressed, is it based on

your personal observations?

6 A Some of it, is.
7 Q Is it based on any data?

8 A I would say more than anything else, it 's based on just

10

my background with the resource and the type of fisheries

that are conducted on it.
11 Q We will relate it again, if we use the Hoh as an example,

12

13

14

do you have any data relating to the Hoh River which would

support the statement. contained in your testimony, the

third statement? If so, what is it?
15 A No specific data relating specifically to the Hoh system.

16 Q Wou1dthat same statement be true with regard to the other

17 watersheds in the case area?

18 A Gene ra 1ly .
19 Q Generally?

20 A Yes.

21 Q We now turn to your fourth reason, line ll, which reads:

22

23

24

25

"Fourth, the peak periods of the runs generally

occur during freshets, and the associated high water

conditions of freshets frequently preclude effective
net fishing. "
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My first: question is, isn't this really another

way of stating your second reason on line 4? Isn 't this
really the same thought or concept or idea'?

A I believe you' re right.
Q So- that nothing really would be added by my asking you

these same questions again on that point. '?

10

13

A That's correct.
Q Rather an informational question more than anything else,

on page 7 of your testimony, at line 3, Mr. Heckman, you

state:
"A fairly typical example is provided by the

Quileute Indian net fishery for steelhead on the
Quileute reservation. "

14 My question is why did you select the Quileute
15 as a typical, example?

16

17

18

19

20

21

22

23

24

25

A I'm not certain what the entire question is.
Q Please go back and re-read it and refresh your membry.

A (¹itness complies. )

THE COURT: They appear to be describing the
Quileute as an instance of the type of information.

Q (By Mr . Coniff) Is .that true, Mr. Heckman?

A Yes.

Q Did you mean to imply that other river systems would not
be typical, such as the Hoh or the Skagit or the Nisqually?
You didn 't mean to contrast. particularly the Quillauute, is
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my point9

10

8 ET15 11

T16 12

13

A Mo.

Q Again a point of clarification, line 11, page 7, you state:
"Members of the Quileute Tribe have fished by

means of gillnets for salmon and steelhead for many

years in the Quillayute Elver, both within and

upstream from the reservation and Park area. "

Did you really mean to say that, in light of

your statement regarding the GAme Department as it might

pertain to steelhead?

A No. But I include salmon in that statement.

Q You would exclude steelhead from that statement, would you

noty

14

15

16

17

18

A Yes.

Q Now, proceeding on down the page, you indicate that you hav

made certain observations of night fishing by Quileute

Indians with gillnets during the -months of December, 1971

and January and February of 1972, and you state that the

19 Indian catch was predominantly, if not entirely steelhead.

20

21

22

23

You go on to state that the nets —on an averag

night of fishing, about five steelhead per net were taken,

and I believe that. you indicate that approximately 'twenty

to thirty Indian fishermen were engaged in this fishing.

24 Mow, my question to you is: Do you know how

many —were your observations random observations or was

,1315
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there a system that you followed in making those

observations?

10

12

13

15

17

18

19

20

21

22

23

24

25

A These findings were a result. of visits to the reservation,

discussion of the matter with tribal fishermen and other

tribal representatives, and by actual visit to the fishing

areas by boat. .

Q I take it there was some hearsay information included in

your statements here on the average night fishing, five

fishermen per night?

A Yes, we took the word of the Indians on that.
Q Would, you consider that reliable?
A Yes.

Q According to my mathematics, if we assume twenty, which

is your lowest figure, twenty Indian fishermen catching

five fish per night for a month and an average of thirty
days per month, that would be 100 fish per night, multiply

that, that would come out to, I believe, approximately

3000 fish per month, and we would simply then multiply that

by the number of months that. you have testified to, and

that would give us in your judgment a reliable figure for
the total catch of these Indian net fishermen who fish at.

night for ste'elhead, is that. correct?
A Mo.

Q What. is wrong with that statement?

A - Well, Indian fishermen like weekends, they don 't like to fi h
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every day. Also, there are a lot of conditions in the

river that preclude effective net. fishing. Also, fish

ruus are not entering the river. onthe same magnitude

on a daily basis over a three or four months period that.

you are talking about.

Q Well, you yourself stated an average ni, ght of fishing over

this three months ' period that you took about five steelhea

per net, I 'm taking what your assumptions were, Nr.

10

12

I3

Heckman, and making my mathematical computations

accordingly.

A I don 't believe I assumed they .fished every night. during

that period. I just assumed 'that they caught an average

of five fish per night when they fished.

I4 Q How many nights a week did. you assume that they were

15 fishing?

A I didn 't really assume how mmny nights per week.

Q What validity does this information have —as a biologist,

18 what validity does this information have?

$9 A I be 1ieve it serves, more than anything e1se, to give the

20

22

23

24

25

reader an idea of the magnitude 'of the fishery.

Q Let's move over to page 8. Again I have a couple of

clarification questions, Nr. Heckman. On lines 11 and 12

you refe'r to the Chambers Creek hatchery located near

Tacoma; are you aware that in the answers to the Requests

for. AdmiSsion'S, the Game Department indicated that this

1317
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egg source was the South Tacoma hatchery, rather than the

Chambers Creek hatcheryy

A That may be; they are one and the same, to my knowledge .
Q No, they are not

MR. PIERSON: I move 'to strike that statement

of counsel

MR. CONIFF: It's in the Pretrial Order, so it
doesn't make any difference.

Q (By Mr. Coniff) Further on down on page 8, you state that
'10 lines 23 and 24:

12

13

"Records of annual Indian net. landings are

incomplete during the same, period. We have estimated

that the Quileute. Indian fishermen landed 5200

14 steelhead for each of the years 1970 and '71. This

was based upon information furnished by a fish buyer

16

17

18

19

who purchased approximately 75 percent of the steel-
head harvested by the Quileute Indians. "

My guestion is, first. , who is the fish buyer

who related this information to.you?

20

21

22

A This was information gathered by a member of my staff,
and I'm not. positive of the name of the fish buyer.

Q Is there more than one fish buyer who purchased fish
23 harvested by the 9uileute Indiansy

25

A I would assume that there is more than one, but this
particular one' claimed he purchased 75 percent
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Q Who was this one?

A I couldn 't be positive, but I think it might be Reggie

Nard.

Q Who are the other fish buyers who purchase fish from the

Quileute Tribe?

10

12

13

16

17

18

19

20

21

22

23

24

25

A I don't know all of them.

Q Do you know any more?

A I think one 's name is Leo Williams, a. gentleman by the

name of Stritmatter may buy some of the .BaK"- fish, and.

I'm not positive .
Q But you don 't know which one of these three fish buyers

indicated that he purchased appxozimately 75 percent, of the

steelhead harvested by the Quileute Indians' ?

A I believe it was Reggie Ward.

Q Do you believe that he in fact did purchase approximately

75 percent of .the steelhead harvested by the Quileuete

Indians?

A Ne discussed this with some of the —I didn 't discuss it
personally, but a staff member did discuss it with some

of the tribal representatives, and they concurred that.
e, did

Q Who is the "they concurred, " who does that mean?

A The tribal representatives concurred with the statement

made by the fish buyer that he bought 75 percent.

Q Do you as a biologist consider this source of data or
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information reliable?

2 A I believe it's the most reliable we have at hand.

3 Q Isn' t. it in fact the only information you were able to

obtain regarding the rate of harvest by the Quileute

Indians?

6 A That is a fact.
? Q Isn '0 it a fact. that for eleven years you haven't been able

10

to get. any other type of data or information regarding the

rate of harvest of Quileute Indians of steelhead other

than that. related to you by fish buyers'?

11 A Lee's clarify that by saying we had notmade an attempt to

12

13

gather that information simply because we had not. had the

manpower to go about gathering that.
14 Q Would that same answer be true for each of the other tribes

15 within the case area?

16 A pretty well.

17 Q Turning to page 10, lines 28 through 31, do I interpret

18

20

21

22

23

you correctlV in that statement, which refers to the

Columbia River steelhead runs indicating the target. species

and referring to incidental harvest, is that. the Compact.

Commission or the Columbia River Compact Commission does .

not affirmatively establish commercial fishing seasons

which are designed to take steelhead?

24 A -, That 's correct ..
Q Turning ta. page. ll, I- am referring to the table which you
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have prepared, which you have labeled "summer steelhead, "

and I believe this relates to the steelhead runs of the

Columbia River, is that correct2

A Bummer steelhead runs, yes .
Q You have on line 25 a series of figures you labeled as

runs, and I am wondering what. data you used to develop

that figure'?

A This information here again was prepared by a staff member

of my staff, and I'm guite sure, that he referred to the

Columbia River run status report, which is compiled by the

12

joint staffs of the Washington and Oregon agencies.

Q Is it true that run size is a total of what you have

13 labeled as commercial take, sport take —excuse me, total
take —not, it would not be, I am sorry.

15 Do you know if in the sport take column on '

16

17

18

19

20

22

23

24

line 27,, the data includes sport take of steelhead in the

Columbia River main stem and tributaries abov& e Bonnevilley

A I believe it does —pardon me, no, it does not.
Q If it does not

A lt includes the commercial catch —it includes the sport
catch below Bonneville Dam added to the Bonneville count.

Q
' The sport take figure -- am I correct in interpreting your

answer. that .the sport take figure presented in your table
does riot include sport caught steelhead above Bonneville D

25 A Yes, I believe it. dods include the sport catch above
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Bonneville Dam.

Q Would it. not follow, therefore, or then that what. you have

labeled as percent taken in the bottom column would not

be correct?

A Well, the total of the commercial and sport take at

64,000 would be roughly 40 percent of 161,000 .
Q If the. sport take is not correct, would not the percent

taken figure be incorrect?

10

A The sport take is included in the run size and, therefore,
the percent taken is correct.

12

13

15

16

17

18

19

20

21

22

23

25

Q I believe that you testified that the sport. take figure

you have shown on this table does not include sport

caught steelhead above Bonneville, am I correct?

A The figure of the sport take does include the catch above

Bonneville.

Q That is your final testimony on the subject'?

MR. pIERSON: For the purposes„ your Honor, of
his testimony, I assume the witness can correct his answer

later if he finds he is wrong?

THE COURT: That. is the prerogative of the

witnesses generally.

Q (By Mr. Coniff) Turn over to the top of page 12, Mr.

Heckman, and-there you have presented the table entitled
"Winter Steelhead, " and you have labeled on line 3 'a

column entitled. "Run Size, " for four columns. My question
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regarding that. figure is is the data represented in those

10

columns "run size, " does that. include any steelhead, that

move into tributaries for spawning purposes or sports take

purposes and. its tributaries below Bonneville DamP

A The run size of the winter steelhead is considered. a

minimum run size, and it takes into account the sport. and

commercial catch below Bonneville, plus the information

from counts at dams and other facilities in the tributaries
below Bonneville.

Q How is run size determined that. you have represented on

your table' ?

12

13

14

A Tt is determined by adding the sport catch to the commercia

catch and applying then the other information secured at
counting stations, dams, and such facilities and

15 tributaries downstream from Bonneville.

Q Well then„ how many steelhead, to your knowledge, go into

17 the Cowlitz RiverP

18

19

A I don't have that information.

Q That information is not. portrayed in this figure, is it. ,
20

21

for any of the four years in questionP

A I don 't recall when the Cowlitz began counting information.

22

ET16
23

24

gContin'ued 'on the next page. )

25
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1 g. What. about any of the other tributaries in the

lower Columbia and, below Bonneville, on any of

those steelhead. counted or represented in your run

size figure that you have put in column, line 3 and

4 T and i. columns?

6 I How about it? I believe that

7 0. I said have you included steelhead that go into

tributaries. below Bcnneville'? Are those steelhead.

10

included in numbers, in the number that you have

represented here in your table on, line 3, page

12?
12 A There has not, been an estimate included in the run

13

14

15

size .that would account. for the spawning escapement

other than that information gained from counting

stations.
16 Q. Are there any counting stations on Gray's River?

17 A. I don't believe there is one counting there present-
18 lyp no

20

21

22

g. What is the source of your run size figures that,

you have represented here? Can you break it down

for us, the data that you used in developing those

figures' ?

23 A. This information, as I said before, was taken from

24

25

the run status report prepared for the Columbia

River by the two State agencies 'and I'm quite certain
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that it includes the commercial and sport catch

2 below Bonneville Dam, plus the count infoimation

at whatever facilities are available in the tribu-

taries downstream from Bonneville, but it does not,

include an estimate of the natural escapement to

,
7

the spawning ground.

g. So that. run size figure, in your opinion, would not

be totally accurate?

A It is the minimum referred. to, as the minimum run

10 size.

12

13.

0. And this figure, therefore, would actually in reality
be a higher figure by some unknown amount?

K That is correct. .
14

15

16

17

18

19

20

21

22

23

24

25

And therefore the percent taken figure on line 7

of your table, the four columns representing the

four years, is in error?
MR. ' PIERSOM: I am not sure it is clear,

in error with respect. to what, and I do not follow

the question, either.
THE COURT: I suppose what. you mean, that.

accordingly that percent. figure might. be greater

to some extent unknown, at. least to the witness.
Is that what you mean?

MR. CONIFF: Yes.

THE WITNESS: I believe, Your Honor, if we
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were able to come up with a total xun size estimate

that the total take percent would be lower, because

the total run size would be larger than shown here

THE COURT: Is that a good point to have

a recess?
MR. COMIFF: That. 's right, we will have

a 'recess for 15 minutes? . We will xesume at 2:10?
THE COURT: Right. '

(Recess. )

10 THE COURT: Continue, Mr. Coniff, please.
11 9, (By Mr. Coniff) Mr. Heckman, returning to your

12

13

14

15

testimony, page l2, we have. now reiiewed the data

that you have presented. Do you believe that the

conclusions that you have reached in line 9 through,

23 are correct' ?

16 a Yes.
17 g. I want to direct your attention to page 13, and I
18 asked the bailiff during the recess to place on the
19

20

21

22

23

wall behind Mr. Heckman, Plaintiffs' Exhibit 67B,

which purports to be an illustration of the Fraser
Rivex'. I believe that this is an ezhibit which has

been admitted into evidence, and that you testified
with regard to the fisheries in the Fraser River.

24 My first. guestion is: Isn't it true, Mr. Heckman,

25 that by fax the major fishing fafforts of any
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sort. commercially. , is for sockeye in the Fraser
River?.

A. In the Fraser River'? Yes.
4 g. And isn't it true that the steelhead runs generally

in the Fraser River occur in the early fall and

winter after the sockeye runs have passed through

the drift net- fishing areas which are depicted on

the, exhibit on the wall behind you?

Pardon me, but did you say commercial fishing?
10 Q. I am sorry, I said, isn't it true that the steelhead

runs which occur in the Fraser River generally
12

13

15

16

migrate through the drift net fi'shing areas depicted

on Exhibit 67B during the early fall and winter afte
the majority of sockeye runs have migrated through

the drift. net. fishing areas depicted upon the

exhibit?

18

' Yes, I believe that would be an accurate statement.
0. You have also indicated that. you have a general

20

familiarity with the regulatory scheme which'is

imposed upon the harvesting of the fish runs in the
Frassr River; is that true.

22 A. Yes .
g. And isn't it. true that generally from October

25

31st on each year for the past. ten years that there
has been a total closure of the. drift net commercial

1327



p?5

fisheries in the area depicted as drift net fishing

areas on the exhibit?

I don' t=-know for sure what the closing date is on

that. I believe there are net. fisheries in the Fraser

River in -10 of the 12 months of the year. I don' t
know. This is information I'..recall.

Q. Well, do you recall, the date„ the end of October

or beginning of November? Does that. ring a bell
with regard to the institution of closures, or do

10

12

13

you know?

I would have to xeview it.
Q. Do you know if there. is any sport fishing for steel-

head in the main stem of the Praser River' ?

14

15

16

17

18

19

20

21

A. I believe there is.
Q. Do you know if thx'e is any, sport fishing for steel-

head in the tributaries to the Praser River?

A. Yes, to my knowledge.

Q. In light of your knowledge of . the regulatory situati n

on the Praser River runs, isn't it. true that the

Canadians generally institute closures on the

commercial fishexies to a great extent to protect
22 their Chinook and coho runs into the Fraser River

23 system?

Generally their regulations are to protect. the

25 salmon runs
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0. And they are unusually tight, speaking in general
terms, unusually tight restrictions to protect the
Chinook and coho runs in the commercial fishing
area. depicted on the exhibit referring to specificall
those Chinook and coho runs of the Fraser River

10

12

13

14

16

17

18

19

systems?

I am not exactly certain what you mean by "tight, "

but I':m sure that their regulations are promulgated
to allow a harvest arid protect the escapement.

Q. Isn't it true that they don'0 allow nearly the
efficient time to the coho or Chinook runs that
they allow on the sockeye?

K I don't know.

0, Mow, if we turn to page. 14 of your testimony, lines
22 through 24, you present. the 1956 data regarding
the relative strength of the runs, and note that
there were the largest single number of commercially
caught fish of sockeye, and note that you present
the information, 582, 000 sockeye, and I believe you

20 present the information 4, 000 steelhead.
21

22

23

24

Would you say based on your knowledge and

experience of the Fzaser River runs that the
respective percentage of catch between steelhead
and, the other species of salmon listed is about
the average from l956 to the present time?
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I am speaking of ball park recollections.
A. Again I would have to review the records to answer

g, You are not even able to give us -- in your opinion

is 1956 representative of typical catch cond. itions
or typical numbers of -fish taI. en in the commercial

7 net fisheries in the Fraser River?
8 Z It would probably be safe to say that the run, the

10

12

numbers for the individual species relative to the
others might be ball park.

g. Do you know if steeihead is a game fish by law

in British Columbia?

14

15

I am of the understanding that. there are no

commercial regulations for the taking of steelhead
commercially.

17

18

19

9, So that the 4, 000 steelhead that. you referred to
here at. line 24 would be steelhead which might be

incidentally taken through the catching of other
species of salmon that. you jus't

22

That is correct.
Q. I note on the exhibit that. you have Indian food

fisheries identified. Do you know where those
Indian food fisheries occur on the Fraser River?

25

It. is my understanding that they occur throughout.
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the watershed.

What is the source of your information'?

L Well, . this is information rovided to us b thep Y

Canadian Department of Environment Fisheries Services.
g. Under the Canadian regulations

MR. COMIFF. And perhaps, Judge, thas

might be an appropriate moment to at least. for
record purpose request your permission to reserve
an exhibit number. My purpose in making this

10

12

request. , Judge, is I am 'intending to obtain certi-
fied copies of the Canadian laws and regulations
pertaining to an Indian taking of anadromous fish
for personal use and. consumption on the Praser

14

16

17

18

River. Inasmuch as plaintiffs have opened tnis
area up, I felt it was incumbent upon me to prove

the foreign statutes, and with your permission I
would like to advise counsel that I would like to
ask the next consecutive exhibit. number, which, I

19

20

believe is
MR. PIZRSON: It is agreeable with the

21 plaintiffs, Your Honor.

22 MR» COMIPF: It would. be G-20, and I
23

24

25

would propose' that the record. would reflect then

G-20 at this point. will refer to
THE COURT: You may have a. sub number for
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separate papers .or .documents that bear on that same

sub ject..
3 . Q. Is it your understanding that the Indian fisheries

on the Fraser River system were for commercial

use or for personal use . under the Canadian' regula-
tionsy

7 L Personal use.
8 Q. If you know , will you state whether or not

governmental authorities in, Canada enforce that
10 limitation?
11 A. It is my understanding that they do. However,

12

13

14

16

17

those incidentally. .tak@n in. the--commercial '. ::-".'-
fishery may be sold.
I am aware of that distinction in your testimony.
You made reference in your testimony to the 98

percent a year capability in the commercial net
fisheries at the mouth of the Fraser River

18

19

20

21

Do you agree with the findings of the Interna-
tional Pacific Salmon Fishing Commission that that
gear, which I believe if I am correct, is drift
net gear in the 'Fraser River estuary area is capable

23

of taking 98 percent of the migrating salmonid

stocks which pass thxough that area upstream?
24 K I believe that the gear that is referred to
25 as the Fraser River net fishery includes both
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ET17 8

the gill nets drifted in the river, main s'tern,

and the salt water' area out here, including
an additional number of gill nets and trollers,
is the one, ' totally, according to the report of
the International Pacific, capable of taking 98

.percent of the fish available to it. I. believe
those are their words.

(Continued on next page. )

10

12

13

14

15

17

18

19

20

21

22

23

24

25
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Q. And you agree with that conclusion?

A. I don't have any information to repute it.
Q. Two final areas of questions, Mr. Heckman. I believe

they are short subjects.

10

12

13

14

15

16

17

18

19

20

21

23

24

25

Did you attend the .recent meeting of the

Washington State Game Commission which was held

at the Hyatt House on August 20th?

Yes, I was there.
Q. Aud did, you attend that meeting in, shall we say@

an official capacity as a federal employee?

Yes, I was on the job.
Q Did you make any recommendations to the Washington

State Game Commission regarding the establishment

of special Indian commercial netting seasons for
steelhead beyond reservation 'boundaries?

No.

Q. Wny'P

A I' wasn't asked.

Q. Did you understand it was in the nature of a public

hearing where the commission was soliciting views

of all interested parties to make recommendations

to it concerning this subject?
Again, I was not asked to comment.

0. You were not asked; by your .superiors?
I was not asked by anyone.
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g. In any 'event, you .did not. offer any recommendations-„

is that. correct'?
That' s, correct.

0. I believe .you haveindicated .that you were present

during the testimony of Mr. Clifford Millenbach

on behalf of the Washington Department of Garne?

k I arrived aftex' Mr. Millenba'ch h'ad begun'his

10

statement, but I was there during a good portion of
it, yes.
Did you review his written testimony?

12

13

16

17

18

20

21

22

23

24

25

You have read it? Do you recall Mr. Millenbach

indicating from the fish buyer information that he

was able to obtain on the Nisqually for the years
1970-'71, the Nisqually Indians and their on-reserva-
tion took 6, 995 steelhead during the 1971 season

and that duxing the same period the sportsmen or

citizens of the State in off-reservation waters took

1,054 steelhead'?

If you would assume that. those. figures are
reasonably corx'ect, Mr. Heckman, would you state
your opinion as to whether or not that division of
catch represents a fair and equitable share to
the Nisqually Indians.
I'm not qualified to answer that question.
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10

12

13

14

15

16

17

18

19

MR. CONIFF: I have nothing further.
THE COURT: Mr. McGimpsey2

MR. McGIMPSE'Y: First of all, Your Honor,

fisheries has designated portions. of Mr. Heckman's

deposition as: fisheries exhibit. F-29. The

plaintiffs have noted some objections to the

testimony that was designated.
The purpose for designating the testimony was

to, of course, cut down on the necessary cross-
examination. And I suggest that if the court. has

not reviewed that. exhibit we postpone maybe until
tomorrow a ruling on the specific's, unless the

Court is ready to rule on the specific objections.
THE COURT: Where will I find that?
MR- McGIMPSEY: That will be Exhibit F-29.
THE COURT: I have read that, as I have

it. contained in my draft. . That. 's the part. that. I
told you is incomplete. Do you remember this morning.

MR. McGIMPSEY: Yes'
20

21

22

23

24

25

THE COURT: So, I am not sure what your

objections are.
MR. PIERSOM: Your Honor, I think one of

the problems might be in the copy you have is that
in filing their exhibits the. Fisheries Uepartment too
the first two pages of the deposition to show what
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the item was, and. then in their questioning of the

deposition it doesn' t. begin until the second. .or

third day on. They skipped to where Mr. McGimpsey

began to examine'24r. Heckman, which is the reason

for the gap. I am pretty sure that you have all
of the material there.

MR. McGIMPSEY: Yes.

10

12

13

16

17

18

19

I should make it clear to the Court that the

entire deposition has not be designated, but. only

those portions of it. that we felt were relevant

to the case.
THE COURT: And it starts with page 156

after the first two pages' ?

MR. McGIMPSEY: Yes, that is correct, Your

Honor.

THE COURT: I think that it would be

desirable, in view of your statement. , to go ahead

and, consider these objections.
MR. McGIMPSEY: At. this time?

20 THE COURT: Yes.

21

22

23

24

25

MR. PIERSON: I will borrow Mr. McGimpsey's

copy here since I didn'0 bring mine to the courtroom.

Pages 156, 157 and 158 begin by a question
which, in essence, says to Mr. Heckman from Mr.

McGimpsey, "What is your understanding of the
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Indian treaty right to fish at usual and accustomed

stations off the reservation?"

My objection is that. he is not competent to
4 answer that. . The Court and the parties are here

10

in this court to try to detexmine what, that is.
THE COURT: Yes. And it. would take, I

think, anthropological expertise , too. However,

sometimes what a witness thinks about something,

however ill-informed he may be on the subject, it
becomes in itself evidence. And now, whether this
is such a situation or not it. is not. clear to me.

12 I would not. be inclined to give any weight

13

15

whatever to his opinion on the subject matter. But

if what his opinions are in some way or other
relfect upon his knowledge, his experience, or

16 understanding, or the like, that would be admissible

17 So, the only purpose for which I would consider

18 it. would be that.
19

20

MR. McGIMPSEY: That was the purpose of it.
THE COURT: As it might reflect upon his

21 credibility, not his integrity, which are two

different. things, of couxse

23 MR. P1ERSOM: In, light of that, I withdraw

24

25

my objection.
Page 162 is the next place.
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THE COURT: X have it.
NR. PXERSOH: As I'understand it in the

3. questioning up there, the, term "allocation" has not

been' defined. Moreover, the quesiion begins

"Aside from allocation of the harvest

10

12

13

14

15

16

17

19

do you have any specific disagreements with

the biological aspects .of the Department of

Pisheries' management of the salmon resource?

My first objection was one as to form, which

I must. confess I dnn't recall right now. The otner

is that that term, "allocation" is not defined.

THE COURT: You are speaking of the

question that. starts at. line 13? It's a multiple

question' for one thing, and multiple questions

ordinari. ly are not desirable.
MR. McGIMPSEY: May I suggest, Your Honor+

that objections as' to the form are waived if they

were not raised at the time of the question?

THE COURT: Yes. But he said that is his
20

21

22

23

24

25

first. question.
MR. NcGIMPSEY: I mean they are waived if

th y ax'e not objected to at the time of the deposi-

tion so that the questioner can re-form his question.
THE COURT: I am not going to exclude; it

on that somewhat technical ground.
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Tell me what else is wrong with it.
NR. PIERSOM: B.s lbng as we have an

'understand'ing' of what th'e term "allocation" means,

which was not. defined at any time in the question,

10

12

13

I would have no objection.
THE COURT: Let's ask the witness what he

understood the term to mean at the time he was being

interrogated.
MR. NcGINPSEY: I believe, Your Honor, even

if reading the question when the witness responded

there, in addition to allocation, and the question

went on, aside from any allocation, in other words,

conceding that you may disagree with the fact.
14 that the number of fish reaches a certain area, the

15 number the area should receive, aside fz'om that, that
16 I think in itself defines what. "allocation" was

17

18

19

20

21

22

23

24

meant to mean.

THE COURT: I think he is on the stand

now and he can tell us what he understood the tecum

"allocation" to mean in the context of this question-
ing that was being made at the time.

You have scanned it there, haven't you?

THE WITNESS: Yes, sir.
THE COURT: what did you think that. meant?

25 In responding to the question, ' what. meaning did it
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have in your mind?.

THE WITNESS: I assume that "allocation"
as used there meant the division of the harvest

between the various user groups.

MR. PIERSON: Very well. We waive our

objection on page 163.
The next objection occurs on page 171. The

question to Mr. Heckman is"
"Do you know whether that decision"

10

12

13

14

15

16

17

and I have got. to read here and see what it. means.

I believe the decision referred to the position
taken by the United States government with regard

to the existence of the Puyallup Reserv'ation.

THE COURT: It is of such slight evidentiary

value, do you think it is worth the time to evaluate?

He says it may have been.

I knew a little, very precocious boy. YOu would

18 ask him questions, and he would. always say, "Well,

19 it may or it may not. "

20 That. pretty well covers the territory.
21

23

24

MR. PIERSON: I will pass on that objection.
The next one is a little bit. more to the point. .

Basically Mr. McGimpsey is asking Mr. Heckman what

he understands the policy of the Department

THE COURT: What page and' line?
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18;.
MR. PIERSOH: Page 171, lines 10 through

ET18 10

Be is asking. Mr. Beckman what he thinks the

reason for the policy of the Department. of Fisheries
is. I'm willing to let this go in if the other

question in his testimony 'which was stricken out

is allowed to come in. I 'had asked him the same

type of question on his direct, and. the Court

sustained the objection.
(Continued on next page. )

12

13

14

15

17

18

19

20

21

22

23

24

25



T19tlb87

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Well, here again the answer is so

vague, I don 't know what the answer means, to tell you the

truth . It certainly is not very precise, and if you want

to object to it, I would just say that it is imprecise to

some eztent. It is of such little probative value, I
don 't know why you brought it up.

NR. PIERSON: I have one more objection which

appears at, page 20 of the third volume, ' page 20 of the

third volume

THE COURT: In this document here (indicating)2

NR. PIERSON: Of F-29

NR. NcGINPSEY: Exhibit F.-29, there are three

volumes of Mr. Heckman 's deposition testimony, and after

you get through with page 180, you get into the, third

volume which begins new pagination again .
THE COURT: I have a page 29 here, but I don 't

see any notes of any objection on it.
NR. NcGINPSEY: Page 21.
MR. PIERSON: Page 21 is the first page.

THE COURT: I have it.
NR. PIERSON: And the objection goes through to

page 25-, and the question is basically asking Nr. Heckman

to interpret and describe the regulations which are now

in evidence as D'845?andi'x'' 5 and the Joint Biological

Statement.
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I think one, it is not the best. evidence and,

10

secondly, it would be hearsay, any testimony he might give.

I don 't mind having that testimony in, but it certainly

is not probative .
THE COURT: Here again, it. certainly is not the

best evidence, to say the least, and has very little value,

if any. But we will leave them in just because it does

indicate what he thinks they provide, and how they are

applied.

I will overrule the objection.

12 CROSS EXAMINATION

BY MR. McGIMPSEY:

14 Q Mr. Heckman, in your position as Director of the

15

17

18

19

21

22

Northwest. Fisheries Program, how many clients do you have?

A Before 1 answer that, may I correct you, Mr. McGimpsey;

the Director of the Pish 8 Wildlife Service told me there

is only one di.rector, and I 'm the Manager of the Northwest

Fisheries .
Q As Manager of the Northwest. Fisheries Program.

A If I were to just generally categorize the clients, I assu

it, would be the Indian tribes, the managers of the federal

23 lands, state agencies, and, any other citizen of the United

States .
O' As far as user =groups .of anadromous fish, are Indians your
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only client?
A No

Q Do sports fishermen or commercial fishermen become

are they your clients?
A We assume that the efforts of our program will benefit all

user groups, including sportsmen.

10

13

14

15

16

17

18

20

21

22

23:
'

24

25

Q Are you ever concerned with balancing the needs of the

commercial and sports interests with Indian interests?
A I am not sure I understand you, but 1 don 't believe that

we are exercising balancing the, needs of one group against

the other.

Q Have you ever appeared before the Department of
Fisheries hearing, regulation hearings' ?

A Yes, I have.

Q And have you ever spoken on behalf of the Indians at. those

hearings or given testimony in behalf of the Indians?

A On the Columbia River I have represented the Indian clients
briefly.

Q Have you ever represented. sportsmen or commercial fishermen.

A Indirectly I would say, yes .
Q And how indirectly?
A I can cite. an -example of the recent. hearings on the

Columbia River= although I. did not address the group, 1 was

participant in the preparation of the Department. of
Interior 's statement in which I strongly recommended a
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closure of the Indian net fishery above Bonneville Dam

to a greater degree than had been recommended by the

state agencies, to protect the brood run returning to the

national fish hatchery at Spring Creek.

Q Was the purpose of. recommending that closure other than

conservation?

10

12

A The primary purpose of that closure was conservation.

Q And was that in direct effect conservation of the resource

that you indicated was a representation of commercial

and sports interests?
A Yes,

Q Have you had any experience in drawing up regulations that

13 set seasons and gear limitations?

14

15

16

17

18

19

20

21

A With Indian tribes and as we might. comment upon the

regulations proposed, by the state agencies .
Q Other than the experience that you have had with Indian

Tribes, had you ever had the responsibility and the

authority to draw up regulations that would affect more

than one user group on anadromous fish, and to put those

regulations into effect in an attempt to preserve an

anadromous fish run?

22 A No.

23 Q Now, . with regard to the, experience that you have had with

24

25

Indian tribes, 'as I. understand your testimony in answer

to Nr. Coniff's questions, the Nuckleshoot Tribe is one of
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the tribes with which you have had the greatest dealings
in helping assist them in the adopting of fish regulations
is that. corre ct?

A It. is one of the tribes with which we have provided
to which we have provided assistance.

10

12

13

14

15

16

17

18

19

20

21

22

Q How would the assistance that you have provided the
Muckleshoots compare with other, tribes .who are plaintiffs
in this case?

A I would say that. in comparison to .the LUmmi Indians, we

have given no assistance to the Lummis and we have given
some to the Muckleshoots .

On the other hand, we have given a good deal
of assistance'. to the Makahs, and we have given a good

deal of assistance to the Muckleshoots . I can 't
Q In other words, you have given a. good deal of assistance

to the Muckleshoots in helping them draw up their
regulations'P

A Yes.

Q Is it. my understanding that in giving that. assistance,
you did not make recommendations as to the areas to be

fished, 'the time for: the fishing seasons, and you are
unsure .as, to whether-or not you made any recommendations

regarding mesh sizes'?

24

25

A If .that. 's your, understanding

Q, Is' that a true understanding of your testimony in response
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to Mr. Coniff 's questioning?

10

A I can 't recall my testimony exactly, but certainly in
advice to the tribe, we discussed the business of mesh

size, and of probable seasons.

Q Did you recommend seasons as they are indicated on page

2 of the. Muckleshoot regulations in Appendix 5 to the
Joint Biological Statement for the Green River?

A I am confident the tribes set the seasons themselves.

Q Did you not make recommendations as to those dates
indicated onthe regulations' ?

12

13

14

15

16

17

A NO, I believe those are the selection of the tribe .
Q And the same is true of the White River, is it not. , that

youdi. d not recommend those specific dates in their
regulations?

A I believe that. 's correct. .
Q What was the assistance then if you did not give —provide

areas fished or the setting of the seasons, what was

18

19

the assistance that. you provided these tribes in adopting
regulations?

20 A We advised them on the annual basis of the general

21

22'

predicted. run size, and any precautions that. might need to
be built into the regulations to protect the spawning

23

24

25

escapement.
O'' Did you at all detail the information you gave the tribe

so as to indicate what fish —how much fishing time the
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runs could withstand from their fishery?

10

12

A OM occasion we probably did.

Q Did you make any :predictions of the run size?

A We had not made earlier run predictions, but we gathered

the information that was available to us regarding the

run s ize

Q And what information was available to you?

A I assume you are still speaking of the Muckleshoots?

Q We are still speaking of the Nuckleshoots, 'and my question

is, what information was available to you that you assisted

them in indicating the run size to them'?

A We got the information from the Fisheries Department

regarding their hatchery stocks on the systems, and

generally considered the run predictions made by them.

15

16

17

18

19

20

21

22

Nore recently we have considered information

regarding the troll fisheries by the Canadians and its
effect. on the return of runs in the Puget Sound systems .

Q Did you have any spedific facts or figures for the tribe
as to a predicted number of fish that. you would anticipate

would be coming back to that river'?

A Wo- not a specific number.

Q Have you, .in fact ever;made on your own a prediction of

23 run size?

24

25

A To theNuckleshoots'?

Q To the Nuckleshoots or any tribe .

1349



b94

10

12

13

A Mo, not a specific prediction of run size .
Q Do you havean opinion as to which of the plaintiff tribes

are presently capable. of regulating their off-reservation
fisheries?

A I don 't believe I am qualified to answer that.
Q Well, I think you are qualified to tell me whether or

not you have an opinion as to whether .any of the plaintiff
tribes are capable of xegulating their off resexvation

fisheries .
NR. PIERSON: Is that a question or a statementg

MR. NcGINPSEY: It. was a statement in response

to his answer.

Q (By Mr. NcGimpsey} My question still stands, does he have

14

16

17

an opiniong

A I have a feeling they are capable of establishing regulatio s.
Q Do you have an opinion that any of the plaintiff tribes

are today presently capable of regulating off-reservation

18 fisheriesg

19

20

21.

A May I make the assumption that you are

Q You may make no assumptions, Nr. Heckman. I 'm asking you

if you have an opinion.

THE CQURT:. If you have not put it in that text,
23

24

25

you can ask what the meaning of the question is, if yo'u

are. not clear'.

THE WITNESS: .I'm not clear whether. or not you
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are asking me do they have the jurisdiction or do they

have the physical or governmental capabilities.

Q (By Mr. McGimpsey) I am not asking you a legal guestion

10

12

as to whether any of the tribe's, have the legal authority

to enact. regulations .
What I am asking you is do you feel as a

biologist that the data and knowledge and your familiarity

with their regulations, on the basis of that information,

whether any of the plaintiff tribes are today presently

capable, from a biological standpoint. of .regulating an

off-x'eservation fishery, and include in that any

assistance that you might. provide them.

13 A Yes, I believe there are some capable.

14 Q And would you name those tribes which you think are

capable.

16 A Well, the Makahs, and I'm not certain of all of their

17

18

enforcement power or their structure of their government,

but I'm not certain that. I'm qualified to go through this
reservation by reservation, but I would assume that some

20 of .-them would have the capability.
21 Q Other than the Makahs, are there any other tribes that

22

23

24

are in this lawsuit as plaintiffs who have the capability
within the case area to regulate .their off-reservation

fish'eries?

25 A Nell, in the broad sense I am not certain that I would
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exclude any of them.

Q Do the Skagit?

A No, I'm not familiar with their governmental structure

or their financial status, and capabilities.
Q Nay I assume then that your unfamiliarity with them means

7

that you have no opinion?

. A I believe that. would be correct. '

Q Of the. tribes that you .are familiar with, do you have an

10

'12

opinion that they' are capable of regulating their off-
reservation fisheries, other than the Nakahs, which you

have already 'mentioned?

A I.believe given the proper sources, economic and technical
sources, 'that all

14

15 (Continued on the next page. )

16

17

19

20

22

23

24

25
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10

12

Q, That is not my question, Mr. Heckman. My question

is which tribes are presently capable as we have

discussed the term "capable" in one of the earlier
questions, and I should advise that I am going to
ask you. for each tribe that you feel is capable
of regulating, the basis of your opinion.

A All right, then, I assume that all of those tribes
that. I am familiar with are capable of regulating
off-reservation fishery.

0, And which tribes are those?
The Quinault, the Quileute, the Hoh, Makah, Lower

Elwha.

14

15

17

18

19

20

g. They are not. plaintiffs in this case.
A I'm sorry. Skokomish, Squazin, Nisqually, Puyallup,

Muckleshoot, Tulalip, Swinomish

9, Tulalip and Swinomish are not in this case.
B. Lummi.

g. Now, in order' to presently be capable of regulating--
MR. HOVIS: Were you finished, Mr.

Heckman?

21

22

23

24

THE WITNESS: Are the Yakimas a plaintiff?
Are they an intervenor?

MR. HOVIS: They are plaintiff intervenor.
no

THE WITNESS: l have question about the
capability of the Yakima.
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MR. McGIMPSEY: My apologies to Mr.

Hovlsp

3 Q. In order to have a present, existing capability

to regulate an off-reservation fishery, is it
necessary that an Indian tribe be able to predict

the run size, of the runs that come within its
regulatory jurisdiction?

8 B. It would be ideal.
9 Q. ls it. necessary, if the regulations are going to

10 achieve conservation ends that they be able to
predict run size?

12 L Yes.

Q. Is it. necessary if the regulations are to achieve

15

conservation ends that they be adopted on an annual

basis' ?

16 A. Yes.
17 Q. Is it necessary if the regulations are to achieve

18

19

20

conservation ends that. they have emergency clauses

in them to adjust the run size -- to adjust fishing

effort to reflect the run size' ?

21 A. Yes

22 Q. Is it necessary if the regulations are to achieve

23

24

conservation ends that they provide penalties for
violations of them?

25 A, I would assume that this might make them more
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ef fective
9, Is'your answex yes?

I would. say, penalties, a penalty clause would be

an essential part of any regulation.
g. You think that State regulations need a penalty

clause in ord. er to make them effective to achieve

conservation?

A. 1 assume that any regulation must have implicit

10

in it some penalty to pay for violation of the

regulation.

14

15

g. Is youx answex yes?

I will, say yes.
g, Is it necessary that. their regulations are to achieve

conservation that . they be enforced. , and that there
be an enforcement stx'ucture?

16 R Yes.

g. Now, the plaintiff tribes that you have indicated
18

20

are presently capable of regulating their off-reser-
vation fisheries, which tx'ibes have off-reser'vation
fishery regulations, to your knowledge?

22

I am afraid I would have to go through the appendix

to name all of those.

24

25

Q. Was that not. a consideration when you listed the
tribes as being capable of presently regulating
an off-reservation fisheries'?
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THE COURT: Is it that they presently

have them or are capable of adbpting them?

MR. McGXMPSEY: That they presently

have off-reservation regulations.

5 A. I believe your guestion was, could they regulate,

and I assume that if they do not. have regulations

that. they could promulgate regulations.

8 g. (By Mr. MCGimpsey) I believe my guestion was, which

10

12

13

14

tribes do you feel are presently capable of

regulating their off-reservation fisheries, and

you answered, listing approzimately twelve

tribes. Now, of those tribes, which do you

know have present off-reservation fishing regula-

tions?
15 A. I am not sure that I can give a complete answer

16 to that guestion: Do you feel
17 THE COURT: What one do you just offhand

know about?

19 THE WITNESS: I know about -- is tnis
20 only off-reservation?
21

22

23

24

25

THE COURT: Off-reservation.

0, Off-reservation is all we are concerned with.
A. The Quileute, the Hoh, 11akah, Nisgually, Puyallup,

Muckleshoot, Tulalip, Swinomish.

g. Neither of which are plaintiffs.
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Oh, pardon me.

Again, I am not certain about the Lummi, and

there is one other tribe, the Yakima.

Q. Do you know whether the Yakima have currently
existing off-reservation regulations within the
case area?

A, Mo.

g. You don't know, or they don' t?
I don't know that. tney have regulations relating

10

12

13

15

16

17

18

19

20

21

to the case area

0, Do you feel that a tribe would have to have off-
reservation regulations to effectively regulate
its tribal members in off-reservation areas?
I believe they should have. '

0, Now, you indicated approximately five things
that. tribes shou'ld have if their regulation of
off-reservation fisheries would achieve conserva-
tion.

The first one is to predict run size. Do you

know which of the tribes that you have identified
as being capable of a capacity to predict run

size

23

24

25

I believe that they are all capable of consulting
whatever sources are necessary to make a prediction
of run size.
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Q.
' You have testified now that. you have never'

predicted run size to date so far with your work

with the Indian tx'ibes; is that correct. ?

A. We have considered the predictions of run size

5 Q. You considered the predictions promulgated by

a State department?

7 A. That has 'been the r'egular pattern, yes

8 Q. Have you eve'r attempted to predict run size

10

independently of what State prediction of run size
is?

11 A. I don' t believe, I don' t. believe we have ever

12 done so.
13 Q, Is there any reason to believe that. any of the

predicting
tribes are presently capable o+ run size othex'

15

16

than to do what you have done, and, that. is review

the State regulations or State prediction?
17 4 I think, I repeat my answex in that case, that.

18

19

20

they are capable of considering the same data from

the same sources that the Department: does to make

that. run prediction.
21 Q. If the Department in the regulatory plan were

22

24

25

required to accept. tribal regulations off-reserva-
tion at some early date so that it could structuri
the rest of its regulatory scheme to ac'comodate

the tribal regulation, on what basis. would the
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tribes, when they formed their regulations be

able to predict run size?
1t. On the basis of the same information that the

State does.

9, Is it your testimony that each of these twelve

tribes would be capable today of analyzing that
information and predicting run size to their
river streams, prior to the predictions and the

10

promulgation of regulations by the State Department

of Fisheries?
I assume that they would, all be capable of se'eking'

12

13

15

the sources of this information . It might come

from the Washington Department of Fisheries, to
a certain extent.

Q. Is there more to predicting run size than just
16

17

having the data available to you?

Yes, I b'elieve there is a necessity to be able
18

20

21

22

to interpret the data.
g. Would you explain to us how 'a biologist interprets

data, wnat date he relies on in predicting run

size?
I .believe that is fairly well covered in the

23 Joint Biological Statement.
24 g. Would you refer me to the page where that is
25

' cov.er.ed.?
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10

12

I believe it probably starts on page 73.

g, And it. continues to -- pardon me, I believe it.
starts on page 51, beginning with subsection

2.2.2.
Are there any other sections besides 2.2.2?

THE COURT: You mean that bear on predict. —

ing run size?
MR. McGIMPSEY: That. bear on predicting

run size.
MR. PIERSON: Your Honor, from the look

of the testimony we are going to be quite a while.

I suggest. this might also be something Mr. Heckman

15

16

17

18

19

20

21

22

24

25

could answer in thirty seconds if given the

opportunity to puruse the document.

I don' t. suppose you are grading him on his

knowledge of this.
MR. McGIMPSEY: I would, agree that my

examination will go on at some length. I do have

if Your Honor is considering adjourning for the

d.ay

THE COURT: Well, if you have no obejction
I will terminate at. this point.

Ordinarily I allow the interrogator to get

to some point in his interrogation that he can

readily= pick up. .at the next, session, so I never

'1360



p9S

call the shot on the closing minute, as it. wex'e,

so if you are agreeable, we will recess now,

as far as the interrogation of the witness is
concerned until tomorrow. at 9:00 a.m.

NR. IIcGIMPSEY: I am agreeable. I do have

10

12

13

14

15

16

17

19

20

three other matters.

One, 'I would. like for the witness in reviewing

the Joint Biological Statement. to pick out those

factox's that. he considers necessaxy to achieve

run size, and then my question will be as to the

capabilities of the respective tribes to predict
run size prior to predictions being issued by

the Department of Fisheries, based on that infor-
mation.

THE COURT: In that connection, why don' t
you get a copy that you can mark or something,

for speed of presentat. ion. You can just underscore

the particular line or whatever is the case and

call attention to them by page and. line, and . that
would be it, subject. to further cross-examination.

21 THE WITNESS: Very well, Your Honor.

ET2 0 22 (Continued on next page. )

23

24
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10

12

13

15

16

THE COURT: And if you could get it, from Nr.

NcGimpsey at least a little while before we start in the

morning, that would speed it up a little more.

MR. McGII1PSEY: I have two hypothetical

questions which are going to take a little time for

the witness to examine the data and the information

that are in evidence in order to answer them. I
would like at. this time to give those questions to the

witness so that he might have whatever amount. of time

he would feel necessary to work on them.

THE COURT: I think that is a very good plan.

Many times if a hypothetical question is
elaborate in detail, I suspend and give the witness an

opportunity to review it before he has to answer it.
That makes a much sounder and better and quicker response,

I think.

17

1S

19

20

22

23

So, I commend you for making that proposal

and suggest you do it..
MR. NcGINPSEY: The first question will probably

not, takea great deal of time.

THE COURT: If you have them written, why

don 't you give him the written draftg

MR. NcGINPSEY: I have the second question

24

25

written.

THE COURT: All right.

1362



NR. NcGINPSEY: The first question —and

10

12

13

I should preface these'remarks because I haven 't
laid. any preparatory testimony, and there may be an

objection to it. —but the basis of these remarks,

I believe is generally Nr. Heckman has testified on

direct testimony that there are means by which the

Department of Fisheries could restrict. other than Indian

fisheries to increase the number of fish that would

enter into the Indian fisheries. .
The plaintiff tribes have proposed that the

standard which should be guiding the Department of
Fisheries and this Court is a standard based on the

present and future needs of Indians and that. this
standard can be expressed in a quota of fish, also. .

15

16

17

So, I will .ask that Nr . Heckman look at
Table 51 in the Joint Biologicai Statement, which '

records the Puyallup Indians ' catch in gillnets taken

in the Puyallup River. As it appears in that table,
19

20

21

22

23

24

25

tnat catch. has varied anywhere from 2001 fish, as

far as pink salmpn go, from 2001 fish to 53~„425..:::ffsh.

Ny question, i's,. if the Court or somebody were

to-set a .quota for. Puyallup pink salmon to be caught

by the -Puyallup Indians, of 10,000 pink salmon in the

year 1971.where the chart shows they have caught

6173, what regulatory changes would. you need to have
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made in the Department of Fisheries ' regulations for
the 1971 season'?

I should advise the Court. that those
regulations and all amendments to them are contained
in the Joint Biological Statement.

THE COURT: Then the second question 'is
writteng

10

NR. McGD1PSEY: Ny second hypothetical
question I will read into the record:

Assume that optimum spawning escapement

as defined in Exhibit

12

13

14

15

16

17

18

19

NR. PIERSON: Your Honor, I don 't think it
is necessary for him to read it.

THE COURT: It. can be made an exhibit,
and that. will be quicker.

MR. NcGIMPSEY: That is fine.
THE COURT: Give the next number for the

Department of Fisheries to this exhibit.
THE CLERK: 37.
NR. McGINPSEY: The Exhibit will be F-37,

21

22

your Honor

THE COURT: That exhibit is to be admitted

23

24

25

in evidence, to be used in connection with the testimony
of this witness on cross examination.

NR. NcGINPSEY: Thank you.
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(Exhibit Number F-37 was marked for
identification and admitted in

evidence. )

THE COURT: Again, I wish you a pleasant
afternoon and evening, and look forward to seeing you

at nine o 'clock in the morning.

(At 3:10 p .m. proceedings were adjourned. )
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