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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

AT TACOMA

UNITED STATES OF AMERICA,

Plaintiff,

QUINAULT TRIBE OF INDIANS,
et al, :

Intervenor-Plaintiffs,
v.
STATE OFVWASHINGTONT
| Défendant,‘
THOR C. TOLLEFSON, et al,

Intérvenor—Defendanté.
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'September 3,1973
9:00 p’clock a .|,

(Appearances as heretofore-

noted in Volume I.)

(All-parties present.)

THE CQURT: Good mornin§ everyone.
MR.'PIERSON: Good morniné,-iour'HOnor.
First a small housekeeping matter, on our .
exhlblt list for. PL-36, we have a date that is

two years in error, and my anthropologist called

it to my attention over the weekend. I would like

to correct it. As I understand it, it is a fairly

important change. It says 1856 and it'shoﬁld:read

1854.
THE COURT: Is it agreeable to everyone
that: correctlon be made? : |
(ﬁo résponse.)r
THE COﬁRT: Very well, it will be:made.

MR. PIERSON: Mr. Heckman, come forward

and be sworn, please.

JAMES L. HECKMAN, ' . called as a witness on .

behalf of the plaintiffs,
being first duly sworn,
-testified as follows:
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THEACLERK. State your name, please,
and spell ‘your 1ast name.
| THE WITNESS: James L. Heckman, H-e-c-k-"

m-a-n,

DIRECT EXAMINATION

BY MR. PIERSON:

Q

Mr. Heckman, are ?ou the same James Heckman who
has submittéd par£ of his written testimony as
Exhibit USA-362 - ”

Yes. |

Béfore we proceed to 1ock at that in any deﬁail,

I wonder if we could turn. flrst to an ovarlay map,
Whlch is designated PL- -70, and purports to be a .
blowup of flgure 25 of the-JOLn;‘Blologlcal State~
ment, which is Exhibit JX-2A. It is behdind you
on the board. ' ' | o

I would like you to step up to the map and -

start up in the northern part of Puget Sound and .

tell us what each of those symbols represents.

Startlng with the Lumml Indlans. the circles show

on- reserVatlon flsherles, and ‘so at the - Nooksack -

mouth of the Nooksack Rlver is an on—reservatlon
flshery by the Lummi Indlans.

Can you give us some idea what ‘gear is used in
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each of those fisheries?

. Prlmarlly ‘this lS a glllnet flshery.-

G01ng dOWn farther south to the SW1nomlsh

Reservatlon, another on—reservatlon flshery by the

'Sw1nomlsh mostly by means of a trap located on the

west 51de of the island.

On the. Tulallp there is both an on—reservatlon
and off-reservation fishery by means of,gl;l ‘nets
and occas:.onallyr or in the“paét,'ﬁeines;:.

At Lake Washlngton and on the Green River,
the_Muckleshoot Indians have'exe;cised off-reservae
tion'fisheries'allihy means of gill nets. On their
reservation located on the Whité“River; the |
Muckleshoots fish the river by means of gill héth-
Mf.rﬁeckman, is there an off-reservation fishery

by the Muckleshoot Indians that is not shown either

'6n this overiay or figﬁre-ZS?
'Yes, the Muckleshoot Indians have claimed and

~exercised fishing in the Carbon and the White River

and on the Pufallup River ou;side'fheir :eservation.
Continune, please.'_ 7 A-

Then this sguare at_Tacﬁma (indidéting) shoﬁs the ==
or indicates the'fishery by the Puyallup Indiﬁﬁs
and it is not for me ﬁo.Say,whéther thaf is on or

off-reservation at this time since that is under -

1172




Ph

-10

11

12
13
14
15
}6
17
18

S 19
20

21

22

23
24

25 -

o

Farther on south tékthe Nisqually, the Nisqually

7and off-rese:#ation-fishery'in the river.

~their fisheries as regulated by the State'aie mostly

.of the Hoh River exercise both on and off-reservatio

disputé}' But they‘do fi#h by means of both drift
and set gill nets.. - -

All right.
Indians f£ish by means of gill nets in both an on

"The Squaxin Indians £ish in. an 6ff—re§ervation

fishery. Their reservation is all on an island and

located in the inlets to the west of theit-reserw‘

vation. ' |
The'Skokbﬁish'Indians fish by means §f gili,

nets, set gill nets on the Skokomish River allr

on-reservation.

_ Starting on the Quinailt then over on the coast)

the Quinault Indians have on-resérvation fisheries
on the Quinault and on the\Queefs River a11=by-
means of set gill net. '

The Hoh Indians fishing at and near the mouth

figheries by means of gill nets,'mostly,seﬁ nets.
The Quileutes also located near the mouth of
the Quillayte River fish off and on-reservation

by means of gill nets.

r -

- The Makah Indians £ish at the Ozette River,
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and the Waatch River on the reservatlon with set

Yes.

Is that triangle a limitation or does. that show

-by these_trlangles.
“w'Mr.»Heckmah,_there is a triangle shown on what
-1s des;gnated on’ the base map on the Pysht Rlver,

'éo you know of . any Indian tribal flshery there’

and that is an error on the flgure 25 of the J01nt
7 Blologlcal Statement, and our draftsman in preparlng

-th;s justftransferred that error to th;s:map and

and this is considered an on-resérvation fishery.

The Makahs also fish two major rlvers, the sooces

gzll nets, and they have off-reservatlon'flsherles_
in the marine areas.
What gear do they use?

In the marine areas?
They troll and they have gill nets.

the only place that they fish the marine area?
No, their fishing arearincludes a much larger'aréa
thanlthis map shows, and so I,caqj%tlineate_thé
outer boundaries of that. hi | | 7

The Makah Tribe also exercises off-reservatlon

flshlng on.. the Seklu and the Hoko Rivers as shown

No, I do not know of any Indlan tribal flshery there,

that should not be there. I believe it is .
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shown as the Sekiu River.

MR. PIERSON: I might indicate to'the Court|
on figure 25, the Pysht Rlver is de51gnated as the :
Sekiu. Wlth the lndulgence of the Court, the
pleintlffs would like to eliminate that triangle-
on the OVerlay on the Pysht River and also. lndlcate
an off-reservatlon flshery on the carbon and. other :
rivers of the Muckleshoot Tribe. _

THE COURT: If there is no objeotion,-that |
ﬁaf be done. - |
(By Mr. Pierson) Moving now, Mr. Hedkman, to your
writteh direct testimony ~-- . I believe, Yourrﬁonor,
before we get to the objectlons, there should be
two correctlons which Mr. Heckman has noted.
Dlrectlng your attention, Mr. Heckmeh, toopage

11ne 22, the statement is made, “Advisory Council

'Lto the Comm1551on was formed in. 1969 do you ﬁave

*a more: preClSe date for that?

Yes. We have looked lnto that and find that '69
is wrong, and the date should be July 26, 1968.

THE COURT: I wonder if I could have lost

‘a'part of ﬁhis. I read thls fully Saturday, and '
- my copy here starts wzth page 1 and 2 and then

‘starts 156.  Have I lost out on some of gherﬁeckman

direct? I was going to ask something about it,
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because I didn't get any data on Mr. Heckman's
qualifications either, and I thought it'might.appeér
somewhere else. I couldn't find i,

(Continued on next page.)
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: that I got this material was not 1nc1uded

'rsoon as E can. _

page 9 there is a short correction on page 12 for the '

~and my first objection is at page 18, which I object to

25

THE COURT- Yes, somehow or other in the copy

' MR. PIERSON: We apologlze; your Honor.

THE COURT°§.N0 harm done, I will catch up as
MR PIERSON. In addltlon to the correctzon on

figure on the winter steelhead_run in the Columbia Rlver.
Do you know the correction that should be made thére,
please? | - ,
Yes, at a heading of the columns that now show—lB?O#"l'
and 1971 '72, those should be changed zeapectxvely to 1969,
and '70 and 1970 and '71. | |

MR. PIERSON: - All right, with those corrections
made ﬁow, your Honor,rwe would like to take up the
phjedtions that defendapts have made to Mr. Hedkmaﬁ's
deposition. | , 7 |

'MRi CONIFF:..T have no objections, but I think
Mr, McGimpsey-for_the'Fisheries has a few. a

MR. MCGIMPSEY : I‘bélieve fhe'clerk‘hés-a copy
of the testimﬁny with the,objections-noted-On it for you.
In particular, my objections occur at pége_IT,' Thét is

where Fisheries sections of Mr. Heckman's festimony begins,

his statement that the stream listed in Dr._Matthews'-repor1'
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do not cover all of the fiéhing areas of‘all of the

plalntlff trlbes _

_ The baSLS of that objectlon Was that he was
1ncompetent to. state all of the flshlng areas of all of
the plalntlff trlbes, if what he is referrlng to is the
Exhlblt designated PL-73, whlch 1s the red overlay _
1ndlcat1ng the usual and accustomed fLShlng places of
the plaintiff tribes. :- 7”;m{-:un L

I felt.that that was . not w1th;n his compétency '

to determlne. - 7-%,,_.ag n%i"_; L , |
THE COURT: From what source.did you get the

information supporting this'i&S£FSéﬁEénEe,>thére, from

‘line 11 to line 13, Mr. Heckman?

MR. HECKMAN: In'disqussion ﬁith'nr} Ba;baré.
Lane and review of her report, I understooafthat
particularly the marine areas ofithe'plaiptiff tribes
would not be inclﬁded in thbse rivers,for_beiépverédgby ;

the green overlay.

VOIR DIRE EXAMINATION

BY MR, McGIMPSEY:

Q-

Did you have any specific knowledge of which marine areas-
Miss Lane indicated the plaintiff tribes usual and
accustomed places?

Well, yes,'and I had an idea of my own what trlbes those |

-1178
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Vflshlng places in marlne areas, and then could you. just

=take it you would agree w;th the statement 1n the J01nt

"Bielogicalrstatement which are not included in Dr. Matthews' _

'is, I think Mr. Heekman_should_be able to see the same

whether Mr. Heckman was competent O make ‘that statement,

_McGimpsey's examination reelly is getting into cross -

were.

What. tribes, to your knowledge, heVeUSual and accustomed :

show us on the map where those areas mlght be. ,
Well flrst of’all, I probably should clarlfy or would a
like clarification —- are we talk;ng about usual and
accustomed oY are we talking ebeﬁt'ﬁu:reﬁt féshing arees_;t,
by the tribes in- the case area’ ' | |

As to the current flshlng areas by the,trlbes, I would

Biological Statement; JX—2A as to ‘the 1ocat10n7
Yes., -

Are there any of the rivers in that statement, the Joint'-*
study other than the Quinault and The Queets River, which
are rivers'that,are'not.entireif on reservation?

MR. PTERSON: Irhaee-twoeobjedtions. The first
page Mr. McGimpsey is locking at. The other,Objection 15 
I think he has answered that on voxr dire, and Mr.

examination,

THE COURT: We11,‘1 usually permit you to gb

ahead and complete the interrogation and have it all in one
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place where it is easy ﬁo find;
It _would page 129, Mr. Heckman.

I don't have a copy here., Now, I am not sure you recall

- your question. o L ox

- The questlon Was, 1n your statement you sald that you

should poxnt out that the ‘streams llsted in Dr. Matthews'
report do not cover all of the fishing areas of the
plaiﬁtiff tribes, I believe;you“sﬁatedfthat'fou wbul&
agree that Section 3. 7 of the Joxnt Biologleal Statement
covers the areas where the Indlan flsherles are currently
being exerclsed, do you not? Lr _ f - .

I belleve this only COVerS, 3 3 7 only cOVers the Indlan
river fisheries, not all of the‘flshlng areas qf the trlbes
in the case area., _ | |

Are there any -- then, as far as Dr. Matthews' study'iér
concerned, your ohlyrrefergﬁﬁe here-that it did not coveﬁ
marine areas? - : | | |

I believe so, as far as the tribes residing on the rivéisr
listed here in the == ‘ | |

So with the exception of the Quinault and Queets River,

ydu'would agree that Dr.VMatthews'_studyrdoes'coverrall
" the currently existing Indianrriver'fisheries? |

Yes.

MR. McGIMPSEY: With that quallflcatlon, my

objectlon will be removed, your Honor.
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the question as to_llmltatlons,be;ng imposed on mlxed 1‘

-this statement, Dr. Heckman?

~ report, and the.cverlay, red overlay prepared for this mep,

THE COURT: henk'ycu. GO ahead Mr. Plerson;
MR, PIERSON; I think he has further objectlon.
' THE COURT: . I beg your pardonc Yes, of course.
MR. McGIMPS-EY'- ;If I&ﬁ.#gh*:;-’fhé second object.{on
1 have cccurs at Qage 19 your Ibnor, at llnes 3 to 6

and I Wlll just read it for the record CIn response tc

stoéks, vou said, .
"Second, lf; as’ 1nd1cated in the reports of
Dr, Barbara. Lane, the trlbes' usual and accustomed
flshlng locatlons 1nclude manf more fresh water and
marine areas than ‘those: they areznow u31ng, the _
trlbal members could Shlft to many rivers and marine
areas not now used to take from_stocks which have"
been increased beycnd esaaﬁemeﬁt neeads by=1imita£ion:,
on mixed stocks," |
I object to that on the basie that-there is not
a factual foundation for it, and that the witness is
1ncompetent to testlfy as to those areas where the Indlans
would have usual and accustomed places thatrthey'could -

shift from their present fishing areas to those other areas|

THE COURT: And again, what is the basis of

THE WITNESS: .Again, I refer to Barbara Lane‘si'
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-any number of marine areds not shown in the report. -

Vlrtually all of the: fresh Water an& marlne Water areas

w;thln the case area’

3th1nk Dr Lane- said that. o

appears on page 19 at line 28, where the.witneﬁs states:

is referring to restrictbns on the fishery in marine areas -

which indicates that the ﬁsqal'hﬁd'accustoméd.fishing areas
of the case areartribes'Woulﬁ include many more rivers

than are shown included in the Defeﬁdants'xféport, and

Was the basis of?your'st&tement that. simply-that youc
accepted at face’ value the statements of Dr. Barbara Lane

that usual and accustomed flshlng places would lnclude' 

MR- PIERSON-, Objectlon, your anor.:zl dén't

THE COURT' Wéll, in any case, let _me ask the
gquestion. - R ‘_ ' : _7
| This comment'yéﬁ make-here is-bésed solely then
on Dr. Lane's reporf'or,view; is that éorreété |
- THE WITNESS: Yes.

MR. McGIMPSEY: My next 6bjecti0n,,youriﬂonof,r
*The result of these restrictions,.." and he.

"...will be an increase in most, if not all.
of the areas southward through which the salmon
migrate. It appears that the bepartment;feels it

can still properly manage and utilize . the resource

‘even though. it is not able'.p:écisély torprediét what
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that,” and I think Mr’;Héckmén.is”quélifi&d'ét least as
-that he is very Well acqua1nted“W1th thie Department
. Heckman is and will testlﬁy is how i appéars to a flsherle
- management blologlst outside,of the Department, ‘a view of

' what they intend to do, what they appear to be doing;'

‘management biologist, he can say.

rivers will receive the resulting increase or
precisely what the hature-bf the increase will be."
My objection there is based on the w1tness'
not belng cempetent to say what the Department of
Flsherlesr-- "_ | ' _
“ THE COURT-; iéé,"it;is:q.@éndlus;oﬁ,,l;éhini,7
Wwhat do you say? | o |

MR. PIERSON: Your Homnor, the words "it appéars
a fisheries management blOlOglst, ‘and he has also said

One of the ltems in thls caSe to Whlch Mr.

what their problems are, and I think as a fisherieé,-

{Continued on the next,page.)-

Ul
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Department feels or may doror,likc; those are

" Matthews as belng Indlan fishery rivers?" He

-stat almoly that I 1"eel the witness is not compeﬂ“'

ftent to testlfy as to the usual and accustomed

bofh én&{comyéiedjtﬁeﬁ:c 6§errulea

is found on page 21 of the testlnony, and it goes

THE COURT: If.it;is a matter of speci-
fically statlng what they are doxng, that, of course,
any w1tness, any gunalified w1tness can testify to.

But to.state what the pollcy or-what-the

matters, I think; that wouid be speculation.
MR. PIERSON: Véry well, Your Honor.
MR. McGIMPSEY My next objectlon is at

the bottom of page 20, beginnlng at line 25,71n

which the witness was asked: “ﬁave youcattémpted

to determine the river systems identified by Dr.

answers that ‘he has and that he has compared Dr.
Matthews' study to Dr. Lane s study.
" Again, thlSiObjectlon, X th;nk, the Court has_

already ‘made a-“ rullng on. For'the record, I would

places of the Ind;an fisheries. 7
‘THE COURT: Well, all that this purports

to do .is to. compare ‘the two in that he has read them

MR, McGIMPSEY Flnally, my 1ast objectlon

to a plaintiffg! exhlblt, whlchri am not sure that
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the testimony or my copy)of'it aécuratélyfidentified.
It would be PL-74, which is a bar graph that'compa:eq
the number of,fishJcaughﬁ by Indians,with.oihér

citizens.

My objectioﬁ is based that on the recor&s of

his testimony there is not a sufficient factual -

' foundation for theé establishment of 7.7 million

salmon harvest that he indicates there.
MR. ?IERSON: My response, Your:ﬁoﬁor, is
I believe earlier I had similar objections to
teStimony, and I believe the Court's ruiing'Was
ﬁhat'it's a matter for testing on"croés—examigation-
I would assume ﬁhe'Court'é ruling would be the same
in this regard. '
S 'EEE'COﬁRf: Test it-now if you ﬁant}
ﬁﬁ._ﬁéGiMPSEY:'I will test it;.Yduf,Hénbr,
| ;*Tﬁg COURT: All right., cOnéistepcy is
not glways a viftné,rI'guess, but in_thatrinstanée
I géeéﬁ f can risk it. | -_ |
o MR. PIERSON: As I undefstand it, Your
Eqnor, strikﬁng thgt last éh#tence'on page,19, 
iipés=ésiyﬁréﬁghﬁgé,fWiﬁh{that thé:festimony of
M;ﬂ.ﬁeckman is ‘admitted wiﬁhout'ébjectiOn? | |

THE COURT: It is. o

By the way, I jotted in on that exhibit the
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 BY MR, PIERSON:

0

original of that citation to the graph. I noted

_in the“Fiéhf&”Wildlife Service engiheeringisecﬁion

uonlinqumation_difécted from the Inﬁeriqr Department,

'lay,rwhich'is_PLﬂyl;'

;.(ﬁy Mr. Pierson)fAs,§q thié green'over1ay; Mr.

" diredtion of your dffice and staff?

- Yes, it was.

it there. I hope I did it correctly. You might
check to see. '

' MR. PIERSON: Very well, Your Honor.

DIRECT EXAMINATION. (Continued)

While therbailiff is putﬁingrup-ﬁi~73, which is

the red overlay, I would like to ask you, Mr.-

Heckman; if-you could-éxplain ﬁo-the Court jour

understanding of how Pl+73,kthe red_bverlay{ was
pﬁepared. |

Yes. The information related on P1-73 came from

the report of Dr. Barbara Line. It was prepared

| MR. PIERSON: If the bailiff will keep
the'map%ﬂdwn,‘Iithink you a:e'going to need to put

énother5oﬁerlay on it\very guickly, the green over-

.

Heckman, PL-71, was this also prepared under the

And what does it purport to represent?
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-the rivers that you should consider?

" No, I did not.

,Blologlcal Statement,'ldentlcal to 1t. 
the tecor& could ygu iﬁdicate the river systems

_IDungeness, Elwha, Queets, Raft, Quinault, Moclips,

" and the Hood River area =--—

It represents all of the streams listed-iniDr.'
Matthews' report.
Now, when the red;overlay and the'green overlay

were. prepared Mr. Heckman, what did you use as

Let me ask you a more direct question: Directinq
your attention to the testimony ear1ier'of-Mr.
Lasater where he put on some small rivers, some
large rivers. even!in black, did you coﬁéider those;
when you directed the preparation of the red bverlay

and green overlay?

And to your understanding,'what;wes the base map -
tha£7YOﬁ“WGfked from° _

The base map is the Same as that shown in the ‘Joint

LUOkiﬂg=Et'the gteen and red overlays as represented

there on the map and comparing, if you will, for
hlch are not covered in green.

Yes, The rlvers not covered are the Deschutes,

Hood Canal?

Pardon me.
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R Hoeod Cenal area, rhe‘Hamma Hamma, Duckabush,-
Dosewalllps, Big and thtle Quilcene R;vers. :
Now, I believe the green overlay also 1nd1cates
thet on some of the river systems represented the
green lines do not stretch as far”es,the red. ‘Could
you explain why that is. . - B R |
Well, T can'ifrycu would'carerto go into detail
on each. 7 |
As_a-general matter, the standards in preﬁaring,this
overley; which was your determination about when
you should stop the running of thergreen lines up
the river. - | |
Well, we didn't ge in and prepare this with any
-Qree£?&eﬁaii iﬁ'mind; Only that we should eover

the major part of the systenms lncluded in Matthews'

 report we. dld cover the river up to the po;nt of

salmon and steelhead use currently.
What would lndlcate a termlnatlon in the river .

system? Were there natural barriers° What was it?

'_uThere were both natural anﬁ manmade barriers.

HaVe you had occasion’ to examlne further some of

the informatlon that you used to determlne whether

“the green 11nes should extend further under those

standards?

Yes, T have.
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Could you indicaté=where and ﬁhy £hey shouldrextend
furthér. | | |
Yes;

. Would you like to have me go riverrby rive;?

Please.

. Starting at the'top on the Nooksack River, these

trlbutarles going north towards the Canadlan'

border should both be green. Therred areas shown

at the upper headwaters of the ﬁooksack River_aré

approXimateiy,correct,'the,end'of the gtéen indicatin

that that is the eﬁd of salmon and,steélheédfuée;
:_on the Skagit-SYStem, the Béker Rivef, Whlch

goes north should have been green because it

recelves use by salmon.

VIs,the;e a dam there°

‘{Therenis a dam, ‘but the fish are trapped and hauled

‘upstfeamrfrqm lt._;

";LOn ;he upPer'ﬁain stem of the Skégit Ri#er,
this is the edge of the acetate but it happens to
bé}also_the approxlmate 1ocatlon of Gorge Dam.,

“bh the Sauk- Sulattle Rlver, again we are at-

thé,eégéaof‘the»acetate4 but 1t also-is the approx- -

Almate location of the upper extent of . salmon and

steelhead use.

g

. The same occurs on all of these upper

1189




pl5

10
11
12

13

7'14 S
15
16

17

18
19
20

21
22

23

25

dralnages of the Sauk-Sulattle.

On the Snohemzsh Rlver, the north fork red

areas are not used by salmon and_steelhead,_and.-

that is'correct. The south fork, the green should

have been extended out farther onrthe red, but was
not, and I am afrald for the convenlence of the edge
of the ecetate. Those could have been extended
out e little farther.

" On the Snoqualﬁieg the Tolt~River:couldehaVe
heen green an additional'half inch. The Tokul Creek
also could have been extended out to the end

And there is an arrow just above Tokul Creek

- on- the maln stem of the Snoqualmle Rlver, and that

is Snpqualmle FAlls. The green should have stopped'

r;ght,there? In ether words, the green go;ng up -

“into thejwatershedﬂshould have come off.’ This is

the upper,limit_qfﬁsalmen'and steelhead use.
- On the Cedar River, going into Lake Washlngton,"

the Clty of Seattle has a Water supply. system there

‘that marks the upper end of ‘salmon and steelhead

iuse. 'So, that is correct.

. On the-Green River, the Howard Hanson Dam is

. located,right here,,aﬁd that is'the end of salmon

use.

Mr. Heckman, it might speed things up if you would
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‘just indicate where there should be green or should

‘not bé’gieen.‘ = oo

Onftheiﬁﬁewankum; that should be all green. Big

"Soo%# fﬂbe;ieve; should all be green, or Hill Creek

whichever that is in there.

On the White River, those red areas, at the

_uppér,liﬁits;fébuld_bé*éreeﬁ. However, I think the

.end of SPawning occurs here as the gradiemnt gets

rather éteep;
Oon SouthPrafmyaCreek, it's all riéht. It's
accurate., - |

Carbon. River and the main_PuYalLusziver, the

_green should have extended a slight distance farthex|

up on the red.
_Kiné-Creek should be-green.
. Kapowsin Creek;shduld be'greeh,
The main stem ofjthe Puvallup River is'all  §
right. It stops at the Electron Dam. | 7

On the Nisqually system, all of the fributariesj

should have been green, and at the upper limit

of the main stem green.ié Alder Dam, and that is

correct. | - | | o |
Skokomish River, this is correct, and aii.of

the coastal streams are esséntially correct.

MR. PTIERSON: With the indulgence of the
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. Court, we would like to place green tape on those

areas where Mr.. Heckman—ﬁoﬁld suggést‘correcting

_the overlay and also to move it-where he would

suggest c¢orrecting.

THE COURT: No objection? YOu may do
that. 7 ' |
(By Mr, Pierson) ﬁoﬁ, Mr. Heckman, in testimony
referred to 1argé chart graphic representations of
the Columbia River and tWo*mapsiof,the Fréser'ﬁiver
system. Were those prepared in yoﬁr office?' o
Yes. |
And could you give just a-brief desgfiption'of the

‘iﬁfb#ﬁatiohayou used in compiling'them, Blease.

. . -The infbrmaﬁion;ongthe Columbia maps was compiled

from the reports of the Washington Department of
Fisheries and Game and the Columbia River Compact
Commission.

Fraser River?

on the Fraser River, that information was derived

from;the_Canadianfpepar{ment of the Enviroament,

: Fisheries.Service;; the International Pacific Salmon'

Fisheries Cdmﬁission, and the Provincial'DeparEment_

of British Columbia.

Going on, if you will, to what has been marked

and identified as PL-77, there is some reference

1192




plsg

10
11

12

13

14

15
,16 .

17
18

20
21
22
23
24

25

A -

.to it in earlier testimony.  It'pﬁrpcrts_tq_bé:a 4
-number of pages for varlous areas- of Puget Sound
and the coast entitled, "Escapement Levels Achieved
Relative To Goals?Set By Washington Department
of Flsherles. : |
Woul& you describe for the Court, please, how_
this was prepared.

Yes. The figures from the DepértmentfdfrFisheriésf
report'were‘téken directly ;nd applied as a_percén~

tage of therséaﬁning esdapement,achievéd compare&

to the desired escapement goals cited,in the report.

'F_ That*desiréd*escaﬁementzgoal'is expressed in the

:charts as 100 pexcent.

i' MR. PIERSON* I might say for the Court's
_1nformat10n the report ‘he 1is speaklng about is ln

ev1dence as Exhzblt Fe 18.

Plalntlffs move the admzssmon of PL- 77.

THE CQURT. Admltted

(Plalntlffs Exhlblt Number,~
- PL-77 for identification
a&mltted in ev1dence y

{By Mr. Pierson) Mr. Heckman, has your office also

'undertaken to enlarge four of those charts?

Yes. -
MR. PIERSON: I wonder if the bailiff

could hold up what has been marked as PL;Slfgwh*ﬂh
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purports to be a blowup of the escapement, actual

and desired on the Skokomish River.

(By Mr., Pierson) If you would, describe for the

'Coﬁrt what is shown in this blowup. Would you go

to the chart, please.
Yes. '
_As,i'seid, the"desired-escapement'goal is

expreesed in 100 percent, and the -escapement. : level

achleved for each of the years 1965, through 1970

for each of the spe01es utlllzlng the Skokomish
River are shown ©On the bars here.
“For lnstance, on the case of Chinook salmon,'

in 1965, approx;metely 25 percent ofrthe esoapemeht.

goal was adﬁieved- eIn’lQGG'it was close to the

=goal. In 1267, about 30 percent of the goal _'As

you can see, 68" through 's9 ranged anywhere £from

very close, about 93 percent, down to approx1nately

75 percent of the goal.
f'What do the two colors represent, Mr. Heckman°

The color red shows all aof those levels that were

less than 100 percent, and the yellow shows'the

levels achieyed that Were'in-exoess of_IOG-peroent{‘

of the "goal.

Could you tell us what it shows for coho, for the

record, please.
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~ For coho in 1965,the achieved level was approximately

150 percent of the goal. For each of the years

'66 and '67, it was 75 perééﬁt. Then for each of the
remaining '68 throuéh '70 it was coﬁsiderablyraﬁove'
théresgapement,goal; For inStanqe, in_'68:i£'was,n

264 percent; '69, 266; '70, 480 percent of .the goal.

. (Continued on next page.)
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A I don't -~

Q  And the other run that'is shown there for_therSk0k§Mish:i§f
chum? : o |

A Chgm, yes.,
And what does that show?
It shows that in every}yeafftﬁegéécapEméﬁﬁflevel achievedr
was considéfaﬁly’beloﬁ,théﬁgﬁg;;ﬂéﬁd iﬁ fgngédfﬁ%e@;ftff
approximateiy:QS pgfcentrﬁofabbuérfo-péréént;. -- ;-_

MR, McGIM?SEY:-.I Will,objectrtorthé=use éf

the term "goal™ by the]withéss,_ Perhaps it.could be
cleared up in just a voir.diré'gﬁe$£iqﬁfor WO, youf
:Honor? B n;illf—’;f-'_ﬁéfm 7 =

Lot e

THECOURT : - You may do &hae. ™™ - -

 VOIR DIRE EXAMINATION

BY MR, McGIMPSEY:

Q Referring you to Exhibit F-18, which is, I bélieve; the

- basis upon which you drew up ygur_éxhibit PL-81, would your
take a look at that_and'indipate tb me Whefhaf'the 100
percent figure that yvou have indicated in YOur exhiﬁit1
indicates the minimum escapement goals of the De?artment_-

of Fisheries for those years?

MR. PIERSON: The Clerk would hand the witness
Exhibit F-187 ' '

Vi(Documeﬁt to the witness.)
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THE WITNESS: Yes, I believe on page 1 of that.

report it said the desired mihimum eécapemeﬁt.

(By Mr. :McGimpsey) By what, 1evel°

I believe it does say "level" on that page.

Do you know anywhere in:thig repggtlw@egetitrwould say
escapement goal“?'; ”:-'7;“-7 - L ) N |

it was my recollectlon that 1t dld dlfferentlate between
minimum desired escaﬁement goals and the levels achleved.
Well, it's my understandlng of the language you have

just recited. that the reference to the de51red mlnlmum is-

the desired mlnlmum escapement level and I’m.lnterested

L

in whether or not you know of anywhere 1n thls report

' there is areference to a deSLred mlnlmum escapement goal.

MR. PIERSON" Your Honor, I th;nk the ‘witness ...

- can use the word "level.™

THE WITNESS& I would hehappy to switéh to
"level ," | . 7 |
| THE COURT = Anyway, would it satlsfy yvour
objectlon if we crossed out “goals" up there and sayr——fr

MR, McGIMPSEY- It shoul& be-"level " then I

would just ask for a clarlflcatlon of what ‘the witness

understands "desired minimum escapement level means.'

THECOURT:  All rlght" At a later tlme, we
will substitute the word "1evels" for "goals. . Would

you 11ke the word "Levels," plural?
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MR. McGIMPSEY: “Levels,"yes.

THE WITNESS:. Well, I believe with that

VcotrectionT'I was through.

(By Mr. McGimpsey) I would ask what the witness believes

© the term "desired minimum escapement level™ to mean as
E used in this report and 1llﬁstrated on hls chart
I understand “6631red minlmum esqapement level“ to be

- that escapement that the Department has determlned to be

the best for each of the systems ln its study, ‘and’ that '
this was the level they would attempt to achleve through
their management program

Would your defln;tion be optlmum escapement 1eve1 or the -l

7would your deflnltlon be dlstlngulshed then,from what 15,

deflned in the Exhlblt JX-ZE at page 72 as the optlmum

spawning escapement?

. I would imagine that they“are_5ynbnymous; and I think

probably the bepartment studied the etream systeme byz
visual observation measurements of the stream be&; the

quality of the gravel,_theVStream_gradient, and then

_Japplied their backgrounds of‘kgéwiedge and'exﬁerience ﬁo -
-Vtheir observations to determine wha£ they wouldrexpeet 1
‘the desired escapement levelrfo,be; | |

' So ny understaﬁdihg is[ﬁhat in'yournind, at_least, the

desired. minimum escapement level is the same thing as

optimum spawning'escapemeht'levelé L

1198




b1l

10
11
12

13 -

14

15

16
17

18
19

- 20

21

22
23
‘24

25

BY MR, PIERSON: s e

Q

oI

" prepared are based, is that correct?

purports to do no more than graphlcally portray the report,

Yes,
In your mind?
Yas,

That is the basis upon which the exhibits you have

¢ . Lo

Yes,

_ THE COURT.T*AS X understan& i€, thls exhlblt

right? 7:=;j

THE WITNESS:.

The report of the Department, ves.

THE COUR?-L Yes, - that s

rlght. Go ahead.

(Eon‘i:;?di)' B

Mr, Heckman, while we'are on it‘II wonder if the Clerk

'“De31red minimuam escapement determlnatlons;" do you haVe it,

‘Next to the last_page of thertext,

DIRECT EXAMINATION

could give Mr, Heckman JX—ZA, and you have:n front of vyou,
I believe, also what has been marked as F=~18. Whlle the
pages are not numbered, I would llke you to turn to the
last page of the text == pardon me, to the 1ast prage of

the text in that F-18 under the headlng where it says,

Mr. Heckman°

The last page?

Oh, all right.
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A

Do you have that?

Yes.

in the first paragréph;

'(Reading:)'

I wonder if yoﬁ'cpuld;read'for-thg recqrd’what_it says

“As prev10usly mantloned determlnatlon of
__'deSLred minimum escapement levels w;s based On the ;f-
quantlty and quallty of.ex1stlng spawnlng and réarlng
. habitat within the dralnage system. The desxred
: 1evels are generally well below the total spawning .
and rearing potentlals that have been calculated |
for these streams ' Instead they represent a level
_that will malntaln a harvestable productlon capablllty
,thh assurance of contlnulng present productlon '
levels,  ,_f B N
"In addition, the desired level is conéidered
sufficient so as to offer,éhe oé?ortunity to,increase
natural production in each of the systems in tﬁe
future.” ,
And for comparison fdr the record,-would you aiso refer
to the Joint Blologlcal Statement, page 72 the Statement
referred to by Mr., McGlmpsey under paragraph 2.6.2. 0 '

and read for the record what it says optlmum number of

viable spawning parents means,

(Reading:) "There is an optimum number of viable
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Thank you. Could we go back to what would be the next

exhibit, we Will look at PL*82 Mr. Heckman .

" Yes. It shows the sane infbrma%ion for the Nobksack River

escapement levels. it wiShédfto’achieve;r dnly‘one yvear,

desired escapement level, those aré 1968-and 1969.

spawning parents required to provide sufficient -
offsprlng to malntaln the runs under current
habitat conditions,. Today’s ‘levels are generally

below total spawning and rearing potentlals.

Agaln, this is a blowup of the Nooksack Rlver‘
information, and could you explain 1t'very briefly for .

the Court,.

that we just examlned on,thg Skokomlsh qulaifbﬁ 1iké:

me €o go through each spec1es? | |

Just give a general rundown, if. you would, for the record.
In the case of Chlnook_salmpn,iit-shows that}ln most years

the Departmeht'hit.Very nearily ﬁo-75 percent dr,better QFVTT

in 1969, dld it hit conslderably,below, and that was about
20 percent in 1969. f_f —fjfifj$}:':; _

In the case of tﬁeréého'saimon,-in 1965 ana 1966
they were fairly close to the desired level. Onlf”tWO'

years, 1968 and '69 did it hit considerably below the

In the case of plnk salmon, whlch only runs on

odd years, on odd numbered years, the level is also.

IE

considerably below the level desired.
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'salmon, except for.the year 1970, whlch cones w;thln -

about 75 percent below the des;redrlevel, all of'ther

at 100 percent in 1967 or 75 percent in 1965. Other than

- that, all of the years, four remalnlng Years, hit at

All right., Now,looking at the-lest chart we have; which is

‘In the case of chum salmon, four of the six
years come falrly close to the desired level, two of |
the years_are at 25 percent or less of the level desired.
Looking again now at‘PL-Sﬁ;:Whieh is a blowup of the
same information taken from the‘seme source, from the
Puyallup River -- 7 . . _ _7 |

THE COURT: I think you might hold it right
there and save a waik | '

(By Mr, Pierson) Mr. Heckman{ could you explaxn Just

l g
|

briefly this exhibit. <

Yes, on the Puyallup”RlVer, the escapement of Chlnook

years are con51derably low.,

In the case of coho salmon, two years are elther

approx1mately 50 percent or as low as- ebout,25 percent.
_ On pink salmon on the Puyallup Rlver, the levels
are a2ll at about 65 perdent-or lower, -
in the case of chum salmon on the Puyallup, all
of the levels achleVed ‘are below tne desmred level ranglng
from 75 percent to as low as apprOXLmately 10 percent 1n B

1965
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PL-Sé; a blowup depigting the same information for the -
Nisqually River, could you briefl? deseribe that alsca .

Yes, in the case of Chinook salmon on the lequally, the

. year 1965 escapement was very near the deszred 1evel

falling short only by about.5 percent. 1966 was 233
perceﬁt of the desired level, '67 was about-l?Srpercent,rer
and each of the remalnlng years was at about - 60 percent or
less, ranglng down to about 25 percent.

Coho salmon fcr the flrst three years,_'GS to

'7’67, come fairly close to the 100 percent or desired e' 4

level exceedlng 1966 and '67.- The remalnlng three years,

'68 through '70, are- much below the ‘desired - level, ranglng

: from approxxmately 60 percent dOWn o0 about 30

All of the. plnk salmon years show escapement -
less than the des;red level, and in the caSe of chum salmon
except for. the year 1967 when there.was an escapement very
nearly tw1ce that des;red ﬁor that system, most of the .
escapements for the-remalnlng years come Wlthln 20 to

25 percent or less of the desired 1eve1.

‘What is the timing of that NisQualiy River chum run, if.

you know?
It enters the river beginning in early December and peaks
towards the end of December.andrthrough—January.' '

If you know, what fisherieslere conducted on that run o

. throughout the Washington State jurisdiction?

b
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Honor . o agif;““i; :if R

No non-Indian flsherles harvest that chum salmon run since

1t”7m1grates through the Stralts and the Puget Sound area_.

after the commercial non-Indlan.flsherxes are closed.

Only the Nisqually River Indian' net fishery operates on. |

that run.
Dd you know where the net_fishery'is located?

It has been conflned to the reservatlon and to the off—

rreservatlon area. downstream from the reservatlon “boundary

to a railroad bridge about 100 7— pardon me 1 and. 1/4
miles below;?’_‘ R _ _ 7‘_ 7

| "rHE ébﬁkm: I'také:itéféoﬁFWEat you have said
that that is the primary reason for the rather favorable
levels w1th respect to chum in the lequally}as contrasted

to the other runs in the lequally°

" THE WITNESS: I donit bel;evegl'éaid that, your

- s

THE CGURT- You dldn't say lt, I m asklng you,r

15'@hat is intended to be 1mp11ed?

THE WITNESS: Whether it is an implicatiem or
not, your Honor,-thésé are the facts.
 THE COURT: It is a fact?
THE WITNESS: Yes.
THE COURT: I will draw the inference then.
THE WITNESS: Thank you.r |

(Berr. PIerson) Would you be Willing to ﬁake a comparison |-
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£ish

,to move for the admission of the four blowups we haye just

just in terms of fisheries, in terms of the non;Indianl

fisheries that fiéh'on-other"sﬁecies in the Nisqually and

the fact that only an Indlan fishery flshes on the chum run’r

Well, I believe that the 1eve1 of fishing effort on this
‘run, the chum salmon run ;s.perhaps constant,and more-
bredictable'than the fisheriés on the other spegieé,,such
as-Chinook; coho and pinks, since thése iisheries;.mostly
by non-Indians.can take the majorlty of those fish when they
in the open ocean and 1n the Stralts of Juan de Fuca,
and Puget- Sound marlne areas, where thera are flsherlés
on mixed stocks, includlng ‘the stocks headed for the
lequally Rlver, and for other;systems 1n_Canadaand the
United States waﬁerée = :;_.;4;  'j?1,?'far |
All right., Resume youf seat,‘please.f:

MR. PIERSON.- I would like: the Balllff to, lf
he would, take down the 1arger overlay base,map and put
up what has been marked as PL—74 L*_fﬁ

Whlle he is d01ng that,'your Honor,-I would like

been talking abouf.

THE COURT: If there is no objection, and I take |

it there is none, they are admltted
(Exhiblt Numbers PL—81 through 84 for

identification admxtted in evxdence.

y

(By Mr. Piersom) The Bailiff'is about to put up what has
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- been designated in the redord_as_a histogram, and I woﬁder‘

 _And PL-74 has been put on the board, ‘Mr., Hecﬁman, and I
.Yes, pardon me , thls 1s the flrst bar oﬁ theléft; is the “——
.thé bottqm goes up. It lnclqéeg both the_Indlan C&tchr’

~ This is the total iahdingrbyrwa$hington fisherﬁen from stoék-

produced from the Wéshingtoﬁ'Department of FiShe;ies‘fair:_

- Those are Dr, Métthewsf f—s and F~26 statistics?

Yes, iﬁ is, and this would show the laﬁdingSerom tﬁe'total

if yvou could describe for the Court generally u?bn‘what
information you compiled that. |

Yas, the histogram shows three bars, the smallerrbafs
that you will see were-deriﬁed,from info:mationrin ﬁhe
repérts of Dr. Matthews, which have beenflisted bj the
Court as Exhibit F-26, and the larger bar I will show
you on the histogxam, the 1nformatlon was derived from
the . statlstlcal report of the Washlngton Department of . .0

Flsherles and other.statistlcal 1nformatlon ffom the '

Department.

Wonder lf you could wzth a. po;nter 1nd1cate Whlch each of

the bars is that you have explalned

THE COURT.I*That 15 the red bar at the bottom?

THE WITNESS. on, pardon e, the bar wmmitst'

and the non-Indian catch, or percenfage»of'each;i

What is the title of that bar underneath?

share based streams.
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production that we saw on the streams of the geen ovarlaﬁ; |
A1l right. | | |

The next bar is based upon 1nfoxmat10n taken from Dr.
Matthews ' report of F-26, and it shows the landlng by
Washington flshermen from stocks produced in the.
Washlngton Department,of Flsherles fair share based
streams, excludlng the catches beyond the three mile zone.
Was that a distinction between Mr-. Matthews' flrst and
second report that he made°‘ ,f"fEJfFV' ; ‘?;}i‘}; “jf’;

Yes, it was. The flrst bar would lnclude the catches

by Washington flshermen from fish;produced_in the green

colored streams on theroﬁerlay,‘both:inside‘ehd outsiée_uve

‘the three mile zone. - F

Now, the third bar.. Could you explaln what that is and

7 where you obtalned the lnfOrmatlon for plannlng 1t°

The thlrd bar is the total landlng by WashlngtOn flshermen
from all stocks avallable to Indians 1n the case area,

and 1t 1sran,elghteen year average of those figures,

‘taken directly from the statisticaljreport of the Department

" 0of Fisheries,

According to your understanding, if those Indians Fished
in all the.marine areas Shoﬁn;on'the red'overlay with theo
stocks represented in the thlrd bar, all of those stocks

would be avallable in those areas?

. Yes, theyrwould.
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8l.6, the Indian 18.4, and the center bar, taken from Drg

'percent End the Indian 23'percent}:and on the large bar
~ to the far rlght, the nonulndlan woula take 95 percent:

and the Indlan 5 percent 'h,:fjr,iii;'{f ; fﬁfdf‘ir{

: these are available to Indians in the case area.

- the state?

And could vou read for. the cOurt what the percentages are-
on the flrst, Second and third bars? -
Yes, beglnnlng with the bar on the left, taken from Dr..

Matthews " report, -26 . the- noq-Indlan flshe:ywould take

Matthews * repert, F-6%, the non?Indian_would'take 77

Mr. Heckman, could you explaln why the total level of the
three bars is so dlsparate‘as_between the first and second
and the third? - - e - -

p That 1s, in the flrst and second, the level is
below 2 , 000,000 and the thlrd bar ls up above 7 000, 000
Well, the dlfference, the reason for that dlfference
would be because the landmng;shown here WOuld be taken from
all of the productlon areas in Washlngton, BrltlSh COIumbla;

Oregon and Callfornia, and that at one time or another

and those'fish while. produced, the sum of which'had been .

produced outside the State of Washlngton, were caught in

Yes, in the waters under the Jurlsdlctlon of the Department

of Fisheries.

and bars one and two, where do those fish come from?
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1| & The fish deplcted in bars 1 and 2 come: only from the .
2 streams llsted 1n Dr. Matthews' report F~26 e
'3 Q And those are all thhln the ‘State of: Washlngton?
4 A Yes, all in the case area. . - ;y, |
5 Re ~take your seat; lf you would, please.
6 There has been some earller testlnony, Mz,
77 Heckman, about the'hatchery bn the Qulnault reservatloh
8 : and its contrlbutlon &w steelhead runs in the Qulnault RlVer,;
9 Counld you explaln, accordlng-to your knowledge,
10 . where the egg source for that hatchery is, and whether -
11 if at éll that hatchefy‘has obtained eggs from thé
li, Department of Game? - ' h
. 13| A | Yes, 'accorrdingrto Mr, Crouse's éé:r:lier- testimonf,r I 'brelireve '
14 | ‘he stated that ég§s had been produced from the Departmeht
15 - of Game Chambers Creeklhéﬁchery to assist in the
16 - deﬁelopment OoFf arbrood-run to the Quinault nationalrfiSh
17 ' hatchery.- |
18 - Actually; no eggs have been'secured froﬁffhe‘
19 _ Department of Game for the purposa of developlng a breood
20 |- run to that hatchery. '
21"' ' ' © It has been the intént,fromrthelincephion of
2 the idea-of that hatchery that the steelhead runs préduced
23 - From that hatchery would be fxcm stock native to the -
24 ‘ Qulnault system.
25 Q0 And the egg“source'for the hﬁaod.ruh on the Quipault Rivef*'
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I direct your attention to your knowledge of the Lake
Department of Fisheries?
- Can you tell us how far in advance of the ﬁerminatiOnchté;’

that would.include a season to August 30th, and the tribe

'determlned because of the very low numbers of fish in

is where?

Is from the Quinault system'itsélf

Washlngton Muckleshoot -fishery on sockeye. Do yvou know
of any time when the Muckleshoot Tribe has cut Off‘itS 

fishery earlier than'the-terminatioﬁ datewprdvidéd by. the
Yes, they did that in 1972.

it was cut off?

I believe the Department set regulations for that fishery.

the lake for the spawning escapement, they Would cease
thelr flshlng; and they anncunced_lt'accordlngly through
the newspapers and ceased their'fiéhing'on Auéust 151

And do you know of any flshery by the Muckleshoots on

the Green River?

Yes, they have fished for Chinook an& coho in the last few
years. | | _ | | o
Has there been a test fishery there? :

Yes, there has. =~ e f' ---f:5i‘

Could you tell us, how that operated*rf'f'

Yes, the Muckleshoot Tribe met Wlth the Washlngton Departmen

of Fisheries each of the last three;years, I believe, now, a

nd
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“.On,whetespecies?

]VOn Chiﬁeok_saimen;- v
| ﬁhat‘receroﬁ Chiﬂebk?"ﬂ
_'Parden?: 7

",..What race of Chinook? -

treturnlng females to the Soos Creek hatchery, their Green.
Rlver hatchery, and it was agreed between the tribe and
‘cease its fishing, and did so,

,graph, where we extended the statlstlcs back. to 1960.

agreed to conduct a test fishery in the lower portion of -

the Green River,

Fall Chinocok salmqn}ﬁ
Was there a limitation on thelevel or the type of their
catch? '

Yes, the defendant had expressed serious concern for the

the state that once the test flsheryebegan to take 10

percent or more females tin: the landing the tribe would

MR, PIERSON: 'Finally, your Honor, I wbuld like

to move the adm1551on of the Puyallup River comparatlve

It has been marked as PL-?G -There has been testlmony
mostly from the defendants on that graph It has.not
been formally admltted. .

THE COURT: There being no_objectioh, if-is-

admitted.

(ExhibithL~76 admitted in'evidence.}
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MR. PIERSON: That is all for ‘the United
States, your Honor.

 7 THE COURT: Would you rather have the recess

Cnow? e
-~ MR, GETCHES: = That would be fine.
~ THE COURT:  Wéfwill-be at recess for fifteen

[ 'minutes. . ...

(Recess, )

-~ (Continued on the next page.,}

18
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THE COURT: You. may proceed when ready,

Mr. Getches.

,biRECT EXAMINATION
GETCHES: _ | |
Thank you, Mr. Heckman. Have you been asked by
anylof the tribes in the case area for assisténcé

in Geveloping propagation facilities or projects?

Yes, I have.

By what tribes in'parﬁicular’ 7
The f;rst one was the Qulnault Trlbe.' Approximately

1962 We conducted a fea51b111ty study on that

'7reservatlon,'and as a result funds were approprlate&

1'and the Qulnault Natlonal Flsh Hatchery was con-

structed.
ffThe;second one was on the Makah Indian Reser~

vation;'and that feasibility study was ccnducted
we

fang/are presently preparing, through coatract thh

'afprlva@e firm, tﬁe.masterapagn;gz Funds: have been

appfopfiateé'both for thét master pian'detail design
and for some site preparatlon. |

The last is a regquest by a number of tribes
in southern Puget Sound or;glnally request;ng these -

studies individuélly and finally as a grqup,_and

our feasibility study is underway, studying several
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Sound, and we are nearing the end of our study

Yes. Yes, for a natlonal fish hatchery to benefltl'

:Vocca51onally, and I didn't qulte catch the 1ast

eurﬁentiy underway.fer a nafional fish hatchery

Vln the general southern Puget Sound area and the

-flsherles of non—Indlans as well.

- of the State in general?

streams in southern PugeteSpund beginning with the
Skokeﬁish on the Hood Canal side up to and includ-

ing the Green River on the east side of Puget

period and should have a feasibility_report out
about December of this'yeer.-

Is thls a feaSlbllltY study for a flsh hatchery’

the flsherles of . the Indlans in southern Puget Sound
and non-Indmans. n

THE COURT You drop ‘your voice a llttle e

few words.-
THE WITNESS: I said that the feasibility

study in the southern Puget Sound area that is

1ecated there“to bénefit'the fisheries of the Indlan'_

(By Mr. Getches} It,wquld benefit the fieheriesr

It definitely would.

What tribes. requested thls feaSlbllltY study°

The Skokomlsh, SquaXLn, lequally, and Muckleshoots,'

U.I

and the Puyallups 1ndepen&ently requested the
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study, but did not join with the others in the
joint request for the study.

You mentioned the examples of the Quinault'and-
Makah. Did they both initiate the'request? |

Yes, they did. | | |

You. mention in the *writtenlpoftion of yodr'direot'

testimony that you have done work with the Muckle-‘

- shoots concernlng various White Rlver pro:ects

affectlng thelr.flshery resource. Wlll you explain F
what Work you have done in that regar&’rl |

Yes, both the Muckleshoots and the Puyallup Indlans

. :are represented on JEhe’ ﬁhlte River fishery 1mprove—

" ment commlttee that I chair, and whlch alsoc has
rrepresentatlon of the State Elsherles, G amne and

_Ecoioglcal Bepartments and the Corps of Englneers,

Puget Sound Power & Light Company, some that I may

have forgotten, and,through that committee and as
a representative of the Fish & Wildlife Service, -

:We.heve;worked with the tribe to Study the problemsi'

on the White River such as the Mud,Mountain Dam

operated by the Corps of Engineers, the Puget Sound

Power & Light diversion and power project, downstream

from the Mud Mountaln Dam, and cooperatlvely 1ncluded.

the Washlngton Departments of Flsherles & Game 1n

'our studies, to attempt to remedy ‘some of the
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-coucern over the habltat of the flsherles°

- They made a direct request through our-bureau:tof
" blems, vyes.

’aadv1se trlbes concernlng thelr own trlbal regulatlons
- and the effect of State regulatmons’ |

-Yes, - we have had a number of such requests.

'We attempt to meet the requests of the tribes, yes.
-In your. opinion, Mr. Heckman, is it necessary to

7before the neceSSLty for conservation of a State

1egal conclusion from the witness.

problems in connectlon with those proyects that
adversely affect the salmon and steelhead productlon
in the Wnlte Rlver.

Did the Indlan tribes you mentloned 1nt1ate this

attempt to study it and fiud'solutious to the pro-

Is your staff and yourself, are you avallable to

And you are equlpped to fulfill those requests°

con51der the conservatlon effect that any applicable ;'

trlbal regulatlon mlght have on a trlbal fishery

regulatlon applled to those Indians can be assessed°

MR. CONIFF: I belleve that calls for a

THE COURT: Don't answer frbm a legal
point of view. '

If there is a vieW”ftom'the!point of a biolpgist.

(By Mr. Getches) I will perhaps restate the question
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in less objectionabie form. Do you as a biologist

" regulations over the same fishery which are appliéabl%

“to it.

7 ;and together w1th the hlstory of thelr flshlng ; 

'determine what proposed regulatien is necessary for‘

conservation? If you have not considered tribal

I will attem?t-to answer that. jFifst,_ih'essiSting
tribes in preparationrof either'their.reguletions
or in interpreting the regulations pﬁoéoeed QrT
promulgated by the State, I must-fi#st take into

con31deratlon thelr regulatlons on themselves,"

activ1tles, general 51ze of their fishery, so that
I mléht have an’ overall impact that their flshery
mlght have on the resource.—i _
| MB- GETCHES- I have no further questlons.-
THE COURT: Anyone else for the plalntlffs?
MR. HOVIS No questlons at thls tlme.

(Contlnued on next page.)
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BY MR. ZIONTZ-

Q

- of- Sports Flsherles & Wildlife c0n51sts of, both locally,

'reglnnélly and natlonally°

';serV1ce from top to bottom ln general terms, and then any

office located in Portland, Oregon.. That reglonal offlce

provide technical services to Indian tribes in connection

Yes. It is the responsibility both by the airective_of'

THE COURT: Mr. Ziontz.

MR. ZIONTZ: Yes, your Honor,
DIRECT EXAMEINATION

Mr. Heckman, would you descrlbe what the.staff of the Burea

Mr. Zlontz,-are you asking me to describe the positioﬁs
oxlthe general organlzatlon°

THE COURT- The genaral organlzatlon of the

detalls that Mr. Ziontz may w15h he Wlll ‘ask for.

| THE WITNESS: The Northwest Fisheries progfaﬁ'
is'compriSed of'ten'biologists, seven located in Tumﬁatér,
three in Vancouver, Washingﬁon ana £he ?togram is under |

the ‘direction of our Reglonal Dlrector, our reglonal

covers six western states,.
Of course,'itris directly responsible then
to the Director, located-in'washington, D.C.

Is it an official matter of'policy for yOur,Bureau to .

with management of their fisheries?
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. the secretary and by agreement with the Bureau of Indian

Affairs and the individual tribes.

-If your services had becone more exten51ve and detailed,
»::15 your Bureau prepared to expand its serv1ces?

:Well at the‘moment there is no' direct fundlnq available

jto prOVLde for thlS expan31on. _ '

"Has.there;been any plann;ng for any qcntingenéy,inkthe

.levent this case or some other case results in a need

'for jOlnt management respon51b111ty between -the trlbes

and the stateﬁ‘

I don't, to my knowledge, know of any plannlng to enlarge

" the staff ‘to do thlS, but I- belleve perhaps the record

of our expan51on over the past ten years to attempt to

meet the.needs_of the Indian tribes 1n.Western Washington

or in the Pacific Northweét might be an example of*the
Fish_& Wildlife Service’é readiness to meet'that-neéd.
Now, one last area: At the outset of YOﬁr-testimony you
referred to a map, which was Plalntxffs' Exhlblt 36, that

lndlcated the on- and off-reservatlon flshery of the

- various tribes in the case area. SR

‘Counsel indicates that was 70, Plalntlffs'}?

- Exhibit 70;

You indicated with respect to the Lummis that
they had a net fishery on the Nooksack. Are you implying

that there is no marine fishery conducted by the Lummi?
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1! A No. I believe in m? descriptioh of that overlay, which

2 was Figﬁre 25 in the Joint Biological'Statément,_i‘wés _

3 s -only ndting that it was considered an dﬁereservation ﬁisﬁetg. o
4 I did not.mean.to exclude the fact that the Lummi indians 1

5 ;did céﬁauctré'mariﬁerishéry'using-gillnéis.

6| Q 1TH0W about the Qulleutes° ‘pDid they not also conduct a

~1

marine flshery°-f_'té

8 ,A"TYeQ; Several of the. Qulleute Indians troll for salmon )
9 | ’1n the ocean.r | 7 | | .
1010 @ How about the Sw;nomlsh"

iy A The Swinomisgh Indlans trap that I noted is located 1n ‘the

‘12 |- salt water area.
® 13| T MR, z:comz- I have nothing further.
14 | - THE COURT: Next fbr plaintiff? Mr. Taylbr?
15 . MR. TAYLQﬁ: ‘NOVQuestions at this time, ybﬁr
16 Honor. - - -
17 | - THE COURT: M. Str:.tmatter"
18 | . '_7 MR. STRITMATTER: Nothlng, your ‘Honor .
19 E 7_ THE COURT: Very well, Mr, Conlff.
20 | o | o
21 - ' CROSS EXAMINATION

22 | BY MR.CONIFF:
23 | @ Mr, Heckman, I am going to try to cover a few points that |

24 | you déveloped orally this morning, and then we will later

25 turn to your prepared direct testimony.
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'your'examination or explanation, if you will, of

'may_léok;atiif and,éxamine it -= I believe that you
_fiéﬁiﬁg éieas utilized:by the In&ians. -

:foff—reservatlon flshlng areas, dld yvou. mean to 1mply and

_shown by'atrlangle, are they not°

‘Starting over on the CoaSt, both the Hoh and Quileute

'areas, as depicted by the trlangles.

Firgt of all, I believe that in the courée of

Plaintiffs’' Exhibit Number 70 -~ if I could ask the

Bailiff at this time to place that exhibit so that you
testified that you identified certain on and off-reservation

7 My questlon,ls in your 1dent1flcatlon of those
infer that’those ware off«reservatlon commerczal flshlng
areas for steelnead on the part of any of those tribes
that you depxcted on Plalntlffs' Exhlblt 709

I believe that the off-reservatxon areas are

Yes, they are.
Would you-exémine the triangies'that you have located and

answer the guestion.

Indians ==

I'm sdrry; My question isg related to off—reservatlon

Yes. There is a triangle on both of those.
I'm sorry. I see. Go right ahead.

Both of those tribes have oforeservation fisheries.

Are those fisheries within the national park boundaries?  '

1221




b29 .

10

11

12
13

14
15
16
17
18

19.

20

21
22

23

25

To some extent, upstream from fhe.national park boundaries.
I was wondering how'You couldreXP1aiq that.answer in
light of your testimony at page 6, which you might want

to examine. I will read you the question and answer,

- 1ine 20: . -

Do you haVQ any examples of non-angllng harvest

. of- steelhead outSLde reservatlon or National Park
'boundarles on any regular basis within the State of.
p'W&shingfoﬁf _ |
| "A Not within the area covered by this case.
X aﬁ adviSed that such activity is unlaﬁful under
:State law -and that the Came Department v1gorously
"Vrenforces the prohlbltlon."
Can you explaln that answer contrasted w1th
your teétimony you have just presented?'
Perhaps I should read it, but I thought you sald any
act1v1ty by non-Indians.
I'm sorry. I was referring to offéreservation Indian
cpmmeréial netting'activities-fOr steelhead within the

case drea.

- The off-reservation on the th and the Qulllayute are in

areas regulated by the Washlngton Department of Elshﬁrxes.
Beyond the natlonal park boundaries? . -

Yes, I belleve it goes beyond.

So that when you depicted the triangle on the Hoﬁ-qrr
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Quillayute Rivers, you did not mean to infer that the

Department of Game had not enforced state law in those

~areas beyond the park;boundaries?

That's corxect.
Wbuld you please move northward on the map.

I noted thatyou have, . T belleve, one of the

L ”trlangleshyou have 1nd1cated will be removed, and that
. is on the. Pysht Rlver°

" Yes. _ _

-Witﬁ.regard.ﬁo the other three triangles, which as IV

_understand it are off-reservatlon areas, do you mean to

1mplyly your test;mony thls mornlng that those triangles 7

represent off-reservatlon Indlan commerc1al net flshlng

ifor steelhead°

,Ne, I do not.

Would the same be true for any other triangles shown on -

the map?

No, I don't believe so.

Would you please 1dent1fy those trlangles where you '

believe that there are open offnreservatlon Indian net

: fisheries for steelhead and explain the basis upon whieh

you reach that cdnclusion.

I know of no. open off-reservatlcn Indlan net flsherles

_for steelhead.

Does that mean, then, that the other triangieé on the map
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do not indicate,off—reservatidﬁ.lndian commercialznet
fishing for steelhead° |

All of those, I thlnk, we can name here- The Tulelip,
both fhe Lake Washlngton and Green Rlver off—reseivetion:

fisheries for the Muckleshoots, the Nisqually off~.

Jireservatlon flshery, and the southern Puget Sound off- -
ﬂ;;ese:vatlon”flshery fp;'Squaxln are allrfor salmon.r

e ipifaCt,:eren'tethose'triangled areas really gra?hic‘;

‘ represehtetions of the special Indian oﬁly off-

' reservation salmon seasons that have been established by

the Department of Fisheries?
Yes.

I ndtlce, also, ‘on Plalntlffs' Exhibit Number 70, that

7._you have represented the reServatlons by a sgquare.

“Is that correct°

Excuse me. How do you re?resent the ;eéervatidn
on that map? By a circle? '
Well, the reserﬁeti0ns are shown on the base map, and
this;is just en overlay showing the 1ocetion,of on :
and off-reservation fisheries. |
Directing your attentlon to what appears to me to be a
square in the area of Tacoma, would you explaln to me
what that represents. | 7 _
Thatrrepresents_the flsheries_of the Puyallﬁ@rlddians;

and it is qualified on the base map by the notation at the
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'I'am sure the map will speak for itself. My gquestion - to

ﬂPuyallup~Ind1aniRes§rvatlon?'
I only understand that it is in a state of limbo at this

tlme.,

o o, .~

: You are not- aware that ‘when the federal dlstrlct court

issues —= L

~adjudication of this district court in adjudicating the

base of the map.'If vou would care; I would read it to you.|.

you is this: . Are you aware that-this Court, in the
Unlted States v. State of Washlngton has adjudlcated the

fact of the existence or lack of ex1stence of the

R

THE COURT: I ﬁish—you WOuidn't’refer_to'district'
judges ' decisiom as limbo. 7 )

.THSQWITNESéf';Iﬁunderstand that it is under
appeal. e /

(By Mr. Con:!.ff) DO you recognizg _the Validityof the

lack of existence of tﬁe Puyallup Indian rese;vation?

I recognize that the federal government has the matter om
appeal. - _

I understand that at the moment it's considered to be not
a resérvatia1fishery. |
Therefore, when you placed that symbol in'the,Tacoma

area, did you not mean to infer that there still is at

this time legally existing a Pujéllup Indian reservation?

No. It is fully_qﬁalified'as that on theibase-mag.

1225




b33

10
11

12
13 |
14
15

16
17

18

19
20
21
22
23
24
25

0

I Wanted_to'get yeur understanding-offthe pverlay; ﬁhich;':'
I'underetood_you_to have had prepared in} or*undet your
supervision. | 7 |

Well, as'i said iﬁ the beginning, the ovetla§ is the

exact duplication fer Figure 25 in the Joint Biological

. Statement, -and the Puyallup reservation is the only one

&ith=the‘equare:on,itiﬁeéause, to my knowleddge, it is

the onlyaohe undef“adjﬁdiéation at this time, which’
separates it from the others.

ftweuld,geﬁ agree.that,itzmight be in error to represent

that overlay as a reservation on that map in light of
the-deciéidn.by this Court?

MR, PIERSONI . Objectlon. I think the cOurt';

| had 1nstructed all of the partles that if they are gOLng

to’ modlfy ar quallfy anythlng in the Jointk Blologlcal
Statement it should be presented as such, 7

. Mr. Heckman has stated ‘he did expect o use-:
the overlav £0 —=-

THE COURT: I can't see anyfharm that can come

from the depicting of the Puyallup situation as it is,

because I'm sure all of the 1awyers in the case

"thoroughly understand that the United States Dlstrlct Court

for this dlstrlctrhas-ruled that the reservation ceased

to exist.

On the other hand, we also all-knoﬁ;that'that'e
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:would be this-_

Ai-You have 1nd1catea that you would correct an. erroxr on thls

"“the PuYallup Indlan reservatlon°

ready to, I would ob3ect to 1t.~ The only difference

_Puyallup reservation a hexagon 1nstead of a square

The. symbol is said to mean Status Currently in Dlspute.

this point, your Honor. Thank you.

“this document or not, but you descrlbe& PL-72 as a hlstograT,

on apﬁealrio the Unitea States Supreme Court and
undoubtedly eventually will be detérmmnédtthaﬁe.

In the meantlme,rlt 1s not in 11mbo. It is
in fuli force and effect, subject to the appeal

MR. CONIFF: My question of the wztnoss really

map Wlth regard to the trlangle on the Pysht River. My
questlon to you would be, would you be willing to correct

the representatlon on the map as it purports to portray
- MR. PIERSON: Whether or not the Wltness would be

between that map and the representatlon of the Puyallup

Rlver and Flgure 25 is that Flgure 25 shows the

Now, unless the Department of Game is ready : -
to’modify its flgure, Plaintiffs are not'ready to modify itl,
| | THE COﬂRT: - Go ahead. I don't fhink there is

any need of a change .

MR. CONIFF: I think the record is clear at -

(By ﬂr Coniff) I don’t know if you will need to examlne

1227




b35

10
11
12
13

14
15

16
17
18
19
20
21

22

23

24

25

and T belxeve you descrlbed that exhibit as a

representatlon of Dr. Matthews ‘report- for data contalned'

therein.

Is that correct?

True. The smaller bars on that chart depict informatioﬁ

from Dr. Matthews' reports, yes.

ﬂFI don 't know if you Wlll need to examine that exhlblt
"or not in order to answerihls questlon. If yvou ‘do, we

' w1ll provxde 1t.-f,

My questlon ig s;mply this: Does that exhibit

~ that you caused:to be’ prepared.purport,to represent

steelhead catches or;ian&ings?
That is only salmon 1andlngs.
B MR. PIERSON- For the record, your Honor, the
exhlblt de51gnatlon is PL—74
. 'MR. CONIFF: I stand corrected.

(By Mr. Coniff) I believe you commented on some testimony

" a few moments ago that the Director of the Washington

Department of Game presented in court regarding the

cooperative-effbrt on the part of the Department of Game
to provide eggs or fish for the Quinault artificial
prépagation facilities. If I understood your testlmony'

correctly, you lndlcated that lt was not the 1ntentlonr

" of the Quinault Tribe to use the eggs prOVLded by the ;;

Department of Fisheries for brood stock or eggs sugiled,_
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for other purposes.

Is that correct?

I mlght correct your questlon, I belleve you mean eggs

prov1ded by the Department of Game°

Yes.-

I believe you said Fisheries.

"(Céntinuedfon the next page.)
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I'm going to read to you, if I might, a document

which I believe is alréady‘admitted, this informatioi

Washington Department of Game," and ask what
| 7I'm"going £o read.to you, if that ‘generally coin-
- 01des w1th your reaollectlon of shlpments by the

Department of Game to the Qulnaults, “In 1971,

| to the Lake Qulnault project ‘from the Washlngton

I'm sorry, I meant Game.
Yes, those eggs areiprqvided to assit thg.tribe;
in-experimental rearing of salmon and steeélhead

in Lake'Quiﬁaulttpen rearing progf&m thej have .there

has been supplied to you prior -~ at a previoﬁs
time in the course. of these proceedlngs entltled,

" Outside Agency Steelnead and Fry Shipments,

61,950 fry at’ 413'to the poundrwere transfenred

Department of Game's south Tacoma hatchery.

- Does thatcgene;ally qqlnclde w;th.your
recollection of thé_éﬁiﬁméﬁts by the Department of
Game for tﬁé'yeér 1971 to the Quinaults?

No, I don't recall. '

Would you recall a shlpment of 543 456 eggs,
steelhead eggs to the Quinault National Fish |
Hatchery which occurred -- the SOurce.being théT

south Tacoma hatchery of the Department of Game,

)

which occurred during 1972, approximately half a
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million eggs; steelhead'6ggs being shipped by

the Department of Game to the Quinault Nationai
Fish Hatchery? - | _

I don't bélieve that was the exact number of eggs
that were transferred, bﬁt iﬁ'could'have beeﬁ that-

number.

“You do recall a shipment of this size of steelhead

eggs by the Department of Game to the Qﬁinault

fish hatchery, do you not?

Yes, I'm aware we received those eggs.

- Do you mean to lnfer that the Dlrector, Director

;Crouse was anorrect 1n any respect in hls testl—

mony thatryou:rgferred_to,phls mornlng?

Yes, to ‘the extent that Director Crouse said that

-?the=purpdsé;o; thét_transfer of eggs was‘to:develdp

a brood run of steelhead to the Quinault Nationél

Fish'Hatchery, that'is incorrect.

'Do you know 1f-the purpose for Whlch the eggs was

used was ever communlcated to Mr. Crouse by the

_rQulnaults or persons operating there?

No, I'm not aware of Mr. Crouse's cqmmuncatidn.

With regard to this Quinault Natiqnal Fish Hatchery,
I believe you testified in response to quéstibns
by Mr. Getches there were feasibility feportsrpr

studies conducted which led to its establishmeht, 
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 report?
the other'divisions of our bureau, for instance,

-The - Unlted States Geologlcal Survey and others.
- Of course, you don t mean to 1mply to the Court
or development of that feasibility study, do you?

Would the same thing betrue with regard to the'

'That agaln would be szmllar to the Qulnault study .

what I think has been referred to as the Muckleshoot

is that correct?
Yes., 7
Is it your testimony that you and the people under

your .direction conducted that study and made that

At the time of that study, there was nobody underj

my direction, I was working alone;7 But_others_in'

our engineers .and our hatchery people were working

along with me on that study along w1th other people,-r

that‘you yourself were reSpon31b1e for the conduct
c,;_hed_lnput ;otq it.

Makah fea51b111ty study Which you referred to°

preparatlon and conduct.

And woold the-same thlng be true withrregard'to

or south Sound feasibility study?
That's correct. '

Also there is mention in your direct testimony and

in response to guestions from Mr. Getches that
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of the White River cbmmittee°r'

;“WhlterRlver and various prbblems on it adversely
—raffectlng the . resource could probably determine at

ﬂone glance that it was practically M1551on Impossmble

© or considerations by that committee have involved -

'ment Qﬁ Fisheries & Game, and the contentlons by

‘water is allowed to flow downstream from the

you are Chairman 6f the-Whi£e River fishery
Conmittee, howrlong,have fon'been'Chairmanrdf that
committee? | | |
Approximately seven yeers. }_' ‘

Now, with regard to the'progreSS_which this
COmmittee has made, can vou describe‘aﬁf tahgible'
results'in_tefms of*the”fiéh prddﬁction that have

resulted from the operatibn or conduct orsprbgress

Praogress -as a result of that commlttee would perhaps'

be dlfflcult ‘to Welgh. One familiar w1th,the

Wlth much of the recent work by that committee

fhe Puget Sound Power & Light Companj's reguest
to 11cense thelr power plant ‘and the 1nterventlon

-— Or. I assume it is. an 1nterventlon by the Depart—

the Department as sﬁpported'bf the Fish & Wildlife
Service that that'project of Puget Sound . Power &,'

Light'Company_adversely affects the White River

£ish production by the fact that it would -- little

=
=
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pro;ect to sustaln fish mlgratlon and rearlng
habltata, and that screens constructed in the
flume transferrlng.waterlﬁrom the river to Lake 

Tapps do not work‘adequétely;*and one of the

problems concerning the flow of water in the White

- River_néeded—study'an& for several years this was

going to be conducted by the State in cooperation
with the Puget Sound Power & Light.-Finaily, we
undertook at the requést of-thé7Muckieshoot Tribe

to conduct that study, and we have completed a

study, and we have a report. in draft form soon to be

'cifdnlaﬁedéfd'bbthﬁthe Departments of Fish &

‘Game and - the Department of Ecology for their review.

-

We hope “that this will be a.major contribution to
. the correction 6f7§roblems in the‘White River

;affectlng salmon and steelhead.

So would it be fair to say then thls draft report

is: it really a net xeportlng ©of the results of_the

 study -- is the net product of seven years of

R

enﬂgavpr.With regard to-this.coﬁmittee?

,Eo['it would not.be. limited to that. Imcahztgxecmgk-

~all of the things we have covered in those seven

years =-=- but certainly I believe as a rééﬁlt of that'

L

committee, we have a much closer communication be-

tween the State agencies, the tribe;, the power compan

'1234‘
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A

'

and the people.operatiné the Corps of Engineers.

dam. And I believe that we can point to a record

"~ of much better operation of Mud Mountain in the

last few years to avoid ammgsatﬁéﬁ siltation of_the
river, which has an adverse effect on salmon,
steelheadimigrating'in that system. I believe _
that as a result of the committee, several problems
havetbeen'brought:té;light-énd are receiving cﬁn—
sideration by all of those peoplegreprésentéd'oﬁ
the committee. | ' |

But we really can't translate thse things into any-

incyreased fish: production, can we?

I'm notﬁéurefthat.;ﬁg of the records of fish.

md?ement on White;ﬁi#éf; such as the count at

" Buckley Dam, w@ul&}be'é direct reflection of any

improvement”Of;the pfoduction in the river.

- By thefway,;who conducts those counts at Buckley

Dam?

-I'm guite sure the W&shipgton'Départment’of Fisheries

" conducts the counts and operates the trap and haul

'éperétiohsytﬁfough funds provided by the'Corps'
of Engineers. 7
MR. CONIFF: Mr. Bailiff, I would like to

have PL-73, it's the overlay.

While we are waiting, Mr. Heckman, for the bailiff
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7 regardlng what is shown as the red area?

-Who'lnstructed:yqu tOiln turn instruct your engineer-

Honor.

'I'm sorry. I thought that was my question.

to éﬁt PL~73 on thé‘map, I was a 11ttle unclear
this mdrning as to the basis upon which the red
areas, which are deplcted on that map, were prepared.'
Can you refresh my recollection of your testlmony
_of that thl$ mornlng? '_

Weil, the préparatidn'of the map was conducted in
our englneerlng sectlon 1ocated in Portland by

my instruction - as I was. 1nstructed to do sSC by the
Department of the Interlor.-

Am I to understand vou werermérely a.c¢nduit‘in the

transmittal of instruétions from your superiorsr
{I belleve that would be correct.

ing division in Portland to show all of the waters
within the case area to be depicted in red?
| MR. PIERSON: I don't believe we have

established that was the instruction yet, Your
' MRA'QONIFEi'ThﬁtZWaS my‘understanding;

(By Mr. Coniff) Did vou receive inStrﬁctions regard-
ing the preparation of P1-73?
Yes.

From whom?
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From the Interior Solicitor's office.

1| &
2 Q Who?
3 a Mr. Gene Briggs.
4 0 th is Mr. Gene Briggs?
5 A He's an individual ﬁho works in the Soiicitbr'sl'
6 offiée, regidnal Solicitor's office in Portlaﬁd,
7 0. And what are his duties?

8 A, I'm sorry, I don't believe I could fully describe

9 ' his duties. _
10 o Do you know upon what basis he issued you instruc~
- 11 ~ tions regardlng the preparatlon of the. PL- 73?

12 | A I believe he consulted with Barbara Lane as well

13 - '-‘:;s ;aad_hgr;:eports,
14 gf—lYou*beliéVe tha£-=do you_know'it';o_be érfaqt?r
157 A 1T m qulte sure of 1t. | |
16 Q }.Is Mr. Briggs an anthropologlst°; 
17 Aﬂg‘No; I'm- sure of that.
18 0 Do you.know if he has any unique training or
19 background in the field of ethno history? |
20| A I don t belleve he has. ' ' 7
.21 'g Does he,,ln your judgmentr quallfy as a treatf
22 . expert°-

23 | A No, I doubt that.

24 0 .. What were Mr. Briggs' instructions to you regardlng

25 rthe preparatlon of PL- 73?
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“All of the waters that -are shown in red?

~ Did he communicate to you the reasons why he felt

i:sectlon who was preparlng it -- whlch was preparing

N thls overlay and many of the other exhlblts, ‘and

.states, “Usual and accustomed flshlng areas, _is

'that what ls lntended to be portrayed by the red

areas°

Yes.

'Torqoldr it réd.
Yes,

those waters should be colored in redz

I believe he discussed it with Dr. Lane?

What reasons did he communicate to yoﬁ regardiﬁg
his instructions to you to*coi@f-all of those
waters ih'red?,

He didn't go through a gréat‘&eal_of détail ih_ 
describing how he haé come'about'his decision, he‘ 

fhad'¢0nferred With Dr. Lane, it was our engineering

I dld ‘not haVe 1ntr1cate detall or knowledge regarﬁ-
ing, many- ‘of these, .and I was stiictly taking instruc-
glons_f;qm:the Sollgitor or whoever wanted particular
inforﬁation'dn overlays. ' -

I note that PL- 73 has a legend at the bottom whlch

And again do you know upon what basis Mr. Briggs

instructed you to depict all of the waters in the

pe
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‘case area as the usual and accustomed Tndian fishing

areas’

I belleve I stateﬂ that I do not know all of the‘
background that Mr;_Brlggs cons;dered in relaylng
to me the lnformatlon and the dlrectlons to - go-
ahead and colox all of the rlvers in the marlne'
areas that are shown in red on this overlay.

Do you knoﬁ for a fact that Mr., Briggs had actually
read the Barbara Lane materlals Whlch have been,~
submltted to the COurt° 7

I'm not sure to what detail he read them, but he
dld indicate’ he had.

Earller this mornlng durlng the voir dire examlnatlo

- of Mr. McGlmpsey, you indicated PL~73 was based on
your readlng of Dr.. Barbara Lane's materlals, do

ifou recall_that_statement’

No.

- Have you read from Dr. Barbara Lane's materials

which have been presented in Court?

have read. portlons of it. -

'Do I understand your. testlmony correctly that you

had nothing: to do other than the mechanlcal func—

tion of transmlttxng 1nstruct10ns that ware glven

-'to you by Mr. Briggs through the engineers-in the

deplctlon of the Indian usual and accustomed
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fishing areas noted in red on PL-737?
You are correct, -

{(Continued on next page.)
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1| 0 BAnd do you know if Mﬁ.-ﬁﬁiggs_wiii 5éisp6héorin§fthié7- -

2| exhibit? |

3 ' MR, PIERSON: I think f" Counsel can ask me that.

4 . MR, CONIFF: Who_will be? | i

51 , MR. PIERSON: The exh:i_.bi;t is already :'gh evidence
61 It is admitted, and' my miders‘.;.ailding of the ruies in th:.s
7 case 15 that Lt doesn't requlre a sponsox, and to answer .

8 | --your questa.on aa.rectly, nobody in add:l.t:s.on will sponsor '

9 |- ‘-':"this exh:.b:.t. R

o] MR. C(SNIFFP - Okay.

11 Q Would z.t be a fair st-atement that you are- unaware of the

12 ' '-";iata base’ that was used, by the pexson who_a.nstructed

. 13 you to Vciepict' all the waté.rs in the case area in red?
14 R MR. PIERSON.r T dcu' t -mind his ask:!.ng Mr.
15 " Heckman all he knows about th:n.s map . That quest:.—or_; has
16 | been asked three ta.mes . 7 | |
17 _ TI-IE COURT; I thmk it is clear from t-hat he
18|  has already said that he doesn't know of his own knqwled_ge
19 | to ivha’t extent the indi‘}idual ﬁho gave him instrucﬁion,
20 familiarized himself wifh any data -‘e:-u.@pori::i.zmg"= the-oﬁreflay'.
21 Have I correctlir surmmarized yqur testimonf? '
2 | THE WITNESS: Yes. '
23 |- | THE_COURT: I don't think it would save us -any .
24 . time to reiterate that ?oint# I have it very sharply 1n '

. 25 '_ " mind. | |

' 1241 -
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‘exhibits, I thlnk vou should be ‘able to remember them.

_whzch as T recall were paragraphs representlng the

-'fescapement for: steelhead?

-to the Puyallup Rlver hatcheryh and I will state for the

My questlon vet remains then, on the balance of the’ EXhiblt

- information régarding_was listed'on the graphs themselves

MR. CONIFF: Very well, your Honmor. I will
move on to ahother,area. '
THE COURT: -Right.

Again,_I don'trkhow whether yvou will need to examine these

T have one questlon thh regard to several of the exhlblts
you identified this morning, Mr. Heckman.

7 With regard to PL*?G, 77, 81, 82, 83, 84,

desmred escapement 1evels, did those paragraphs deplct

or any of those exhlblts depict zn any way. levels of

MR. PIERSON- I think PL—?S is not a paragraph.

It is an attempt to extend back 1n tlme F-4 which purports

R L be a graph comparlng Puyallup Indian catch to escapement'

7record lt 15 that.

I have indicated you dlscussed this mornlng the
paraqraphs. bo those purport to represent_;n any wﬁy,
desired levels ofrescapement'fo;'steelhead?

No, all of the species that they were intended to demonstrai

and do not include steelhead.

Ce2

Well, now, turn to your prepared testimony, Mr. Heckman.
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:Vgonsiderable time in salmon and steelhead poPulétion sﬁudie
. and youfhavé worked élpsely with Indian_salmonaui |
‘steelhead fisheries fhrbughcut Washington,ﬁorrthe.pastﬂ;
eleven years, and I believe you have already perhaps in

- part answered this question, but ctould you describe for
:development of yourqlnvolvement in the expanszon of your
*lprogram with regard to- Indlan salmon and steelhea&
 station asfthe sing1e'§erson operating there to work with
_of thelr flsherles, and at that'tlme, of course, I was,
. Qgcause_ofrthe fact that I Was alone, was very limited

_ Quinault hatchery, provided assistance to the Makahs

- -covered by my testimony, but addltlonal funds were

: provxded about 1967 by approPrlatlon from Congress.

On page 1 at line 23, you indicated that you had spent

the record in a very general way . the chronolOgicai'.

flsherles throughout Washlngton for the past eleven years?

Well, ye;,,I was_orlglnally assigned to the Tumwater

Indian- trlbes in WEstarn Washlngton, assisting them

provzdlng technlcal a351stance, that is, 1n the management

in the area that I could cover, so I concentrated oﬁrthe'
Quinault resexrvation. ‘
I did some work in relation to the other

coastal tribes concerning the feasibility study of the .

and to a limited extent to the Tulalipé, Swinomish, Lummis,

and additional funds were provided -~ I believe this was

L
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' ,eleven yaars ago, were your prlmary efforts dlrected toward

;mprovement.of On—reservatlon Indian flsherles° o

’ To any notxceable degree lt‘was approximately 1969 or '70._

The staff was enlarged to three blologlsts at that time.

' I transferred to Portland,‘bm ouxr reglonal
office as the Assocxate Regmonal Supeersor,of the .
Division of Fishery Services, retaining sepervision-evei,
the Tumwater office, and with the expaneiqn to three
biblogists,.essentialiy-they atfempted to*coﬁer-the same
area; but with a higher-level of work ability tp-éover
more detalls. _ | | |
May I 1nter1ect a questlon at that po:.nt'>

At the tlme of the 1n1t1at10n of your program

Thls iz true.._; —

And at what pOlnt in time did you and your staff begln to
work: in the fleld of off—reservatlon Indian flsherles?

T might say, however, that our Bureau, through the work

of Dr. Ted Perry, who is presently our Deputy Reglonal
Director,.we were providing assistance to_Indian Tribes

en the'Columbia River. | |

I would like to confine’ your remarks, if T may, te the:case

area in this regard,.

all right, so I would'saythat-we principally became~iﬁvolveq'

with the,Indiansrin their off-reservation fisheries about 19

70.

Would that be roughly coincidental with the establishment

- 1244
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- of the special .Indian only off-reservation commercial
. salmon fishing season by the Washington Department of
VFisherieS'within the case aree?

- It coincides.

Now, did I 1nterrupt you when you were explalnlng 1n

a very general way the development of your program from:

its inception, and I believe we had gotten up_to, I believe

three fishery biologists working for you inconnection with

tthls program

' Wbuld.you generally brlefly descrlbe for the
Court ‘and record.the development, if any, of this . program

and its expan51on.

» ﬂell, I believe. I wquidlsay that the area covered by the

three biologists was approximately the same as that

covered bynmyself.- They were able to provide much. more

_f'detaiied“technical{aesiStange,5and a great deal of their

timefwes absorbed in assisting tribes to protect their

resoﬁrcés aqainsf)adﬁerse developmants suchras logging _
operations, waterfdevelbpment progrems, and about 1970,

as our -Bureau became mbre,iﬁvolved in-off reserﬁation
aetivities, that staff begen to:wquidirectiy with'ﬁe,
assisting tribes in the matters eoncerning,off—reservation
fisheries, and then in fiscal year 1972 Cbngrees 7

approprieted additional funds for the expansion of eﬁr i

program to.assist Indians in the off-reservation fisheries

i
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:g,percentage of yourand YOur staff's time . ﬁould youlsay has

- been lnvolved in mattérs relating to thls case?

-all almost anythlng you do with Indians and thelr

fiflsher;es_somehow seems to be related to this case.

N P T T R

-percent of your time related to matters chnectedfwith this

area, and at that tiﬁe we expanded our operation to include
indian tribes and other federal programs in Oregon} 
Washington and Idaho, - '

How much money did you receive in an approprlatlon for
flscal 1972 for your program? Q“, 

The money approprlated in '72 was for fiscal '73; and it'
amounted to $250,000. | |

I see.- Subsequent to the comméncement of thiscase, what
It lS a Very dlfflcult,thlng to answer, because first of

Certalnly when it comesto thelr fishing and
the regulatlon thereof, all of our activities relating

to,thelr Qfﬁ;rese:vatlog f;sherles is included there, but

_ THE COURT: Do yoﬁ'mean that a great deal of
what you would normally do absent this case you have
continued to do, and it has a bearing on this case, in
that way? Is that what you meén21.

THE WITNESS: ries. -
Isn’£ it true that at your deposition you stated_that on- an

annual basis, it would be fair 0o say épproﬁimately 90"
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- case, and ~-

'Yes, and I don 't believe I would dhangé from thaf 1but
you . asked me just now about my time, and that of my staff
and I had not calculated what portlon of the staff work _
on a percentage bas;s. ' '

Let me narrow the guestion then to you. - Since ‘the
coﬁﬁencement of this case, what"percentage of your time
havé yéu’SPeﬁﬁ ¢n maﬁters involved with this case?

I would say roughly 90 percent. ' 7

*Are. you in a- p051t10n to glve an estlmate regardlng the
amount of‘your staff's time which have ‘been involved in

matters related ‘to thms case since its 1nceptlon°

,I belleve'that I.Would almost have to include all of their

f'act1v1tles relatlng to Indlan figheries or development

programs relatlng to salmon and steelhead, and that might

come. pretty close to BO.percent, or somewhere in that 7

uinelghborhood

Returnlng now to page 2 of your testlnony, Mx, Heckman,r'
.at llnes 29 through 30, you state. |
"The major part of our work is concerned with .
andromous fish in both their fresh water and marine
environmenf." |
7 Now, do I underﬁan& your statement tp mean'-
that certainly presenﬁly you and'your staff are performing

research in connection with anadromous fish in both their

1247




b44

10

11
12
13-

14

15

. 16

17
18
19
20

21

22

23
24
25

Well, to a. degree yes, we have, because I can recall,

‘about 1963 —- I had a large number of coho salmon marked

fresh.wafer and marine envrronments?

I don't know that 1t would be approPrlate to. say . "research,
but certalnly we are consrderlng the flsher;es and‘the,
marine environment. | | |
Havenyeu performed any research in marine'environment,,—'
with regard to any salmonld since your program was

establlshed eleven years ago° o
for instance in 1965 or thereabouts —-- it had to—begln

and released into the Mocllps RlVer, and the returns from

these marks were recovered not only in the river butrlnr

the marine fisheries along the coast'aﬁ&_in Puget Sound.
In this respect, yes;'Werﬁere'studying the ﬁarine

environment and the ﬁarine fisheries oniﬁhat stock.

In addltlon to the Mbcllps marklng experlment 1n the early

sixties, can you thlnk of any other marking experlments

that rou and yvour staff haVe undertaken? _ -

No.

Did you or your staff actually perform the marking’

experiments in the Moclips River?

it was ﬁerformed and paid for by my Bureau eoeperatively

with rhe Quina?lt'Tribe, aad I should say the-recoyeriesr

c00peratively'withﬁthe'Washinétoh”Bepartment}bf‘Fisheries.'

So that there was a degree of,iﬁvolvement by persons beyond|
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vour immediake staff and the,perférmanceior accomplishment

of this marking study?

A =The Indian Tribes, ves.

'(Continued on the'next page.)r
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Beyond the Moclips mafkiﬁg'étudy during the past
11 years, can you state for the record any other
studies or research. which you or your division have

performed which would study anadromous fish_in their

marine environment?

Well, yes. I believe it'stgen-Within the last two
years that the sfaff in Olympia has studied the
Tulalip Bay area in relation to returns of coho
salmon from hatﬁhery“stocks in the Tulalip Creek.
Was this a‘marking experiment ?

I believe some of. those fish might have been marked.
I don't recall. But certainly it related to the
hatchery plant that the tribe made in cooperation
with the Washington Department of Fisheries.

So, is it true, then, that that étudy was based

on fish provided by the Waéhington Department of
Figheries for planting on the Tulalip Reservation?
It was fish from.the Washington Department of
Pisheries' hatchery, yes.

Did the Washington Department of Fisheries assist
yéu in any way in conducting or evaluating the Tula~-
lip Bay study which you have just referred to?

I'm not familiar with the studies that were conducted
there in any detail, and I am sure there was close

liason between the tribe and the State fisheries
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,flc journal°

frat the bottom of page 2, which is:

and our bureau. _
Have any of these studies, either fresh water or
marine environment studies of salmonids thet‘you
or yeur staff have undertakeﬁ dﬁring the'past 10'

years ever been publlshed in. any recognlzed sc;entlm

I don't believe in’the context that yoe refer,have"'
we'had aﬁy publications, no. We,have:prepeied
reports that are. evailable to the public.

Ndw, return to the top of page 3 of- your testlmony,

Mr. Heckman. Your answer relates to the questlon'_

“COuld you give some examples of the
activities engaged in by the Northwest flsherlev
7 program. - A _
My first question is Woeldn‘t-it beimOre
c&rrect to;sey the'NoithwesteIndian fisheries"'
program9 -
No That Would be lncorrect.
In your'answer=you state: “Starting backeet the .
beginning of our program in 1963 and.centinﬁing
_to-the preseﬁt tinme, e good deal of ourVWOrk‘relates
to conducting surveys of "streams where there: are

reservation' Indian fisheries and to provide Indians

with some assessment of their resources.,”
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What areas on Indlan reservatlons have you
conducted stream surveys for elther salmon or
steelhead? o
We have conducted stedies on the ~-

Stream surveys.

Stream surveys? Extensive strean surveys,on'the”

Quinault Makah, - Muckleshoot, Tulalip, Lummi,
and the smaller xeseryatlons, ofi.course;n wheré there
are very llmlted water resources. |

Wﬁet:ié;feﬁﬁiundenstanding of the term "stream

- survey“?.

Streamfsuxveys-are'cOnducted for a number of reasons.

They might be conducted to determine species use
orftbfdeterminé"the.Status of the fresh water

habitat;; the problems felating tofit.'it‘ﬁight

lnclude asseasment-of the productlve capacmty of
':the system. Lo |

Is the stream survey or the ‘data derived from the

stream survey ever uSed_aS”the=basiSUfor run size
prediction?

Yes. .

With regard to steelhead, have you ever performed:,

these surveys tO'determine,steelhead sPaWhing,

any .
escapements and into / of the watersheds that you

have mentioned on these Indian reservations?
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I believe I missed your question.
I'm sorry. I'll rephrase it.

I believe you stated, if I understand your

‘ co:rectly,fthat youjendfyour staff have undertaken

since 1963 stream surveys to assess Indian or to

assess fisheries on Indian reservations. I believe -

you stated that these surveys 1ncluded the Qulnault,

for example, or the Lumm1 or the Tulallp or the

Muckleshoot.

Is that correct’

 Yes. '

' Durlng the course of conduetlng any of,theee,surveys,

were they ever,conaucted with asview towerd'deter-
mining;the*numbefe of steelhead which might arrive
in the &pawning areas on any of the streams  that

VYOu surveyed-on:enytof the Indian reservations that

gyou named’“"

'Ne. We dld not have that partlcular ehiecﬁlve*“

in mind in our surveys, but we have 1ncluded in our
surveys, both on thqse,streams on and offereserva—
tion, records of ebserqatien-of conditioﬁe, obsef-
vations relative torsteelﬁeed preductioﬁ and_steei—
heed'es they'have'been observed’in thef enviroﬁment.
Wlth regard to the Lumm1 Reservatlon,-where on the

Lummi Reservatlon,that,stream, aid you conduct
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1 _the survey on on the Lummi Indian Reservation?

2 A I believe the name_is Slate; Creek. ‘I believe

'3 that's rlght.
441 0 | Did you collect data regardlng spawning escapements
5 | of any species of anadromous fish as a result of 7
6 your stream surveys? |

7| a No, I did not.

8 Q Did your staff° 7

-9 A I'm not sure Whether they have or not on Slater
10 '_ , Creek. |

11 "Q 1‘Wi#h;;egard'¢o ahy=b£ the areas. which you haée

12 7cohduc£e& sttéam surveys:on, have YOuVCOlléctedr
13 | - data or 1nformatlcn° : -
14 i : éoﬁcernlng Steelhead°r;,;;
15 0. Concernlng steelhead.
16 | & Yes.. -
17l o what is the nature of theqlnformatlon that you have
18 - acqu1red°_Is it reduced to ertzng°
19 A We have a number of reports which cover ourisurveys
20  on streéﬁs-on—:esérvation which would certainly
21 _' - give you information relative to'thé'donditiéﬁ-df
22 7 that habitat fox steelhead. We havé-conducﬁea '
23 ] g'nuﬁber of spawning ground surveys in areas off-r
24 - xéSer?ation'which accomodate steelhéad-spawniﬁg.'
25 Q,"You have also performea stgelhead,spawning!gtaund '
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surveys in off-reservation areas?

- Yes.

Were you present during the Lestlmony of Mr.
Cllﬁford Mlllenbach in this matter?

Yes. _ _

bo you recall that he testified that the ﬁepartment'
of Game has in. the past few years .initiated index |
areas fer stream surveys of steelhead spawning

et e

argas? o

e

}Drd you make any effort to rnform Mr. Millenbach

of the 1nﬂex areas - that you selected as survey
areas or to coordlnate your research actmvmeles w1th
hlS actlvztles° -

No; I did not. We were in fairly cleee'contact'
w1th the F;sherles Department on thls, but we were

not aware that the Game Department had conducted .

'any such Surveys or, at least, 1f they had, they

were conflned to the last two or three years at ther
time that we initiated our studies. |

Have you personally conducted stream surveys for .
stéelhead? | -
Yes.

As a biologist,‘do you know of any differenees

between conducting a strean survey for steelhead
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as opposed to salmon?

might be.’

Generally, the fall chinooks, pink salmon, chums

7 any steelhead spawnlng in any main stem areas on the

steelhead .primarily or in the majority spawﬁ in thes{

" spawning by steelhead in any of the'watersheﬂs

For some species of salmon, yes.

Could you describe_generally_what those differences

utilize more the main stem of the system for their
spawning; whereas, the coho and to some extent .
the spring chinook salmon,utilize'more’tributary
aréés}-suéh’aS”étéelhead do;

Is lt—your testlmony that you have never observed

watershed;ln the case area?
No.

Bﬁtritris-your testimony 0r your opinion that
_tributarieévto rhe;maihiétem?

Have you ever personally durlng your 1L years of
experlence,WLth'the_Indxans ‘and Ina;an”flsherles

and watersheds in the case area ever.observed mass

within the case area? . -
No.

Have you ever observed steelhead spawnlng to such

L1%)

a number that you ‘as a hlologlst performed a -
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judgﬁent that there Wefe too maﬁy there; thaﬁ—thgre
would be over-spawnihg? o |

No.

Yet this is a relatively common phenoména;ris_it'
ndt, with regaﬁd to somerraée$rofisélmonVunder
certain conditioné? | | | |

NO -

- Is 1t your testlmony that salmon have never

mass sPawned w1th1n the case area?

E No.f YQu said- common occurrence, and T sald,,no,

'1t is not common.

- THE COURT: Inciﬂentally,,if-I may, do
'yoﬁ}ﬁée ;n,the parlanée of this area of.biology
the ﬁofd'“race“ as peing syngnymous - with a runé

-MR;¥CONfEF; I would so understand. --

MR. PIERSON: I think the Joint Biological

‘“Stateﬁentgspélls it out in the glossary. There are

£ive species of’salmon-.Chum,-coho, chinbok sockeYe
'and'pinks.' Within the various spec1es there are
various rraces, ‘such'as fall, summer - and spring.
As I undertand the usage in the Joint Biological

Statement, a race is a division of the wvarious

species.

‘As to steelhead, I think the two races are

sﬁmmer_and winter.
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ment from my inquiry, but it has_been occurrlng

has been used within the last two or three dayé.

Thank you.

'ras opposed to salmon’

‘them down thaﬁ,rsaf,'it woﬁld in the case of chinook
_salmon,rfall ch@nook-salmén, utilizing the main

. stem of the river.

- About when did you or your étaff comméncerthat

THE COURT. Well, you can.see that I = -

dl&n t get thau far in the Jo;nt Blologlcal State-
to me because of the fréquancy with'which;“raceﬂr
(By Mr. Coniff) Would'you say as a biciogist; Mr.

Heckman, that Stéelhead lend themselves as readily

to numeratlon v1a the mechanism of a stream survey

:They utlllze more the headwater areas of the systems'

and by SC do&ng they flnd themselves ‘in a greater
number;of'trlbutaxles, small flngers of the system,

and would xe@uire a little more footwork to run

Coho approach the situation, utiiizing thé¥small

tributaries as well.

You mentidned that you have begun to commence

stream surveys for-steélhead'in off-reservation watex

act1v1ty or . program‘>

It was either the winter of '68 or '65.

As a part of the establishment of a streanm survey
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~ program, did fou establish'iﬁdex areas So that.

you could compare, presumably or hopefully valid, -

the data from°one year'to tha”next?f

We are. in the process of doing this.

bo T understand it that vou have- not prepared

or &eflned 1ndex areas w1th regard to any of your
stream surveys for steelhead’at thisftime?,- |

That s correct.

r”At the ‘time that you do . establlsh your index areas,

. would you then consmder that -the. data that you

might derive from;them mlght be entltled to sone
validi€y?
Yes.

What would:be,the5purposesﬁfor which you as a

jbf&logist-wbﬁid,use”theraata which you would deriver

from’ steelhead spawning indeXx areas’

I belleve that once we have establlshed a aumber

of years of record,_we=can relate-this more pre-
cisely to the relative nﬁmbers of steelhead'return-
ing'to the river.

Do,yeu believe, then, that it could be used as

one basis for ?re&ieting the yolﬁme‘qr numbers of
steelhead that might return as native stoqk, if;-
you will, from this data?' | o

Yes.
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‘gist regarding run size?

-Yes.

~ And would .the same thing be' true for thé'othef dams

:Yesv;:__ _ ,
. lﬁd@ld;fhg;same_thiqg‘be true for the four dams on the
anhkg‘Riéér upftorﬂéll'SZCanyon, - |
I'm not:é2&ct1y'éﬁre;r

,——,the'lQﬁérMbstédam on the Snake River?

e opoP P

And what would be some other methods that you as

a biologist would be able to use as a predictor;_ 7
if you will, of thé volumée or size of the_steelhead -
runs beyond the ﬁse of data derived from stream
sﬁrvey index areas?. |

We could use information from the counts at dams

and other passage facilities.

Isn't that sort of data the most reliable-souréé

of data of any that is available to you'as a biolo-
It is an area where you can count in some cases
every f£ish that passes over a facility.

Would Bonneville Dam be an example of such a facility

And the fish passage facility installed the:ein?

Yes.

on the main stem of the Columbia. up to Grand Cqﬁlee?

Yes.‘

o

Would the existence or lack of existence of a

.- 1260
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-arrival at a river mouth?-

"steelhead. in any river or stream within the case

. No.

'Do you honestly believe that as. a blologlst that such

_I‘m not sure.

B P B P

4 Would not the level of smolt productlon and plantlng
be 1mportant as a pnedlctlon factor or as a factor
in attemptlng to make a predlctlon of a future run

"31ze of steelhead’

runs produced artlfLCLallY.

et

marine. or salt-water'fiéhery'for'theasteelﬁead
affect vour ability as a biclogist to predict thei

future run size of that'SPecies or in advance of its

Yes, it would affect it, but it would not neceésérily,
preclndé some,analysis.7r |

VHave you of_your stéffrinAyour 11l years gon&ﬁcte&-
any marine Otrsalt water test fishe#ies or experiments

designed to predict the size of the oncoming run of
area?
studies would be product1ve°

I think they would be very difficult.

And the data might be misleading, would it not?

It would be an lmportant factor in consxderlng the-

But you would want the artlflclal productlon, would

you not, in addition ‘to the natural production.
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in- order to project a total run size?}_"
That's right.

(COntinued on ngxt-page.)
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1] Q. What would be the Bsource of that 1nformatlon or data?
2 2 It would be .the -- at the present time it would be from
3 7 the records of the Department of Game . - :

R B o B NOW, beyond the spawnlng grounds surveys possible marlne

5 ' ot salt water experlments that mrght be derived therefrom'
6 : and smolt productron and plantlng records of artlflclally;
1 produced steelhead, and the possibility of dam counts,

8 are. there any'other methods that you know of as a

9 ‘biologist which’would be used to predict the'future_run_,i
10 siza of the stéelhead run on any watershed-wirhin-the

11 case area?

12 { & I assume from your questlon, Mr. Coniff, that you are
. 13 referring to early run predlctz.ons.
14 | @ In advance of their arrlval at the rlver mouth

15 A' You would welght_your analysis perhaps to a considerablei

16 degree on the condition of tﬁe fresh  water environment .

17 duriﬁg thé rearing stage of the steelhead which you are

18 ) attempting to predict.- 7 | | o
19 . MR. CONIFF: I wonde# if I could have that read
20 back. | ' |
|l THE COURT: = Yes.

22 ‘ ' {(Answer read byirhe Reporter.)

23 | Q (By Mr. Coniff) What do you mean when you use the term

2 | "waight your analysis“?

35 | & In attempting to predict a return of those species'of"
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anadromous fish that rear for more than one year or a year
ox more, I should say, 1n fresh water, you must COnSLder
the fresh water env1ronment.

In other words,_flows durlng the low flow perlod

,of the year.in the rearing area of steelhead ‘and coho

salmop, sprlng Chinook salmon mgst bg reviewed to glve;
you some indication ofrthe general trends ofgmmﬁnntﬁm%'
levels. |
- If you had a condition during a low £low period

when the stream flow is below normal, you can make some

- assumption that your produétien-may-be low, I believe
- this has been referred to in previous testimony.

Right, I think I ﬁnderstanéryou now. So that if I

interpret you correctly, Mr. Heckman, and please correct

me if I am wrong, you'qrersaying that the generaiiJr

environmental'COnditions in the fresh water system during

that portion of the fish' life cyclg;-its;juvenile portion
would operate as —-'in aréenerai'wag és'a positive factor.
or as a negaﬁive faétor; depenéing_upbn these flow
conditions bnrthé environmental conditioné, and that in
addition to the'points I have enumerated would_alsorgo

into any judgment that vou midht:make as a biologist to ..

-predict,the future run size of the steelheadrun?

Yes, You would also have to, of course, consider the

condition of the stream at the time of spawning and
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3 incdbétion, énd yQﬂ would:havefto consider the size of
populatlon that‘produced thlS run we are trylng to

. And theﬁéize‘of,fhat spawning population would be
‘determined by the spawning ground survey, would it.not?
Well by spawnlng ground survey,dam counts.,

' Records of the catches anﬁ the net and sport flsherles.

the general -~ the general size that is of the spawning

predlctﬂjﬂal'; L

Not alone.

How else would it be determ1ned°- :
You are assumlng a dam count°

Now, do you be;leva that by thg use,of any of these --

I have now listed five factors, if you like I can read
them to you, by the. use of these five-predictién'factots
can you as a blOlOngt rellably predict the size in |
advance -at the arrival at the river mouth of any steelhead
run on any watershed within the case area?

Would you 1iké me to run through éhe'five faétorsr_
that we have just been discussingé |
No, I don't believe that is necessary. X ddﬁ't believe
that I would on the basis of those alone want to make an
estimate of the refurning ﬁun.  But bf review of those,

I believe I could make an e$timate dffthe_reiative |

abundance to be expected.

If you can't reliably predict the size of the steelhead run
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in advance, how can you reliably recommend an expansion:
of existing commercial net fishing areas by Indians in

éfféreservation?waters to -the, extent'dépicted on PL-73?

_'I belleve your questlons 1nclude the recommendatlons of

-f‘an expansion - of the fishery?

How can I do 'that? I don't believé'I;have-done

that.,

How can you recommend the expansion beyond the existence

‘within reservation boundaries, how can you as a biologist -

recommend any expansion'of.commercial net fisheries on
steelhead runs on any river in the case area°
I believe I haVe not made that recommendatlon. I'm not

sure that your. questlon is implying that I have or would

~or could,

Can you as a biologist recommend to this Court that the

‘existing on-reservation commercial fisheries for steelhead

on the part of Indians Wlthln the case area be expanded
in any way without haV1ng any ablllty to rellably predlct
run_SLZe in advance of the arrlval ‘of these fish at the
river mouths? | B
I am not sure I understand your questiom. -
THE COURT: Read it.
V(Pending qﬁéstion rea& by Reporter.)

I believe the questlaxassumes that I don't ‘have any of that

-1nformatlon, and if I do not have 1t, I certalnly could
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not recommend an expanSLOn of an Indlan on—reservatlon-net’
'flshery.
Do- you have rel;able sPawnlng ground surVeys in connectlon

w1th counts on any Waters w1th1n the case area outside

' freservatlon boundarmes’

o . |

Oﬁ the Hoﬁ River, are. there ény dams that have fish
passage facilities on them? | |
No,

On the Quillayute_River,systemrare there any dams or =—
when I use the word "dam" I meah any_facility where you

can count fish, are there any dams or any river or.

, trlbutary of the Qulllayute River system°

I don't recall any. )
" What about the Quinault River system?
. None. | |
What about the Queets?
'Noné; | |
Whatrabout the Elwah?

No, there are none on the Elwah.

© What about the Pysht? , -

I don't believe so.
Dungeness?
No.

The big or little Quilcene?
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I don't believe there are any facilities there,

- The Hamma-Hamma?

No,
Dosewallips?
No.
T can't read the thixd;one, what is that —Q the Duckabﬁsh.

I should remember that one, I had a case over,therefonce.

No,

How about on the Skokomish, are there any fish passages

or counting devices there in that river system? .

No.

How about the Deschutes River?
Yes , the Department of'Fishgries operates a passage

facility-there.rr

- Perhaps we could shorthand thlS, could you descr;be the

-nature of any flsh countlng facillty that ex1Sts on any

rlver or trlbutary within the case area.

-'The Buckley trap on White River, the Baker River fish

transportation facilities, I don't recall -- I am not

o -intricately'familiar‘With all the dtainagesQ_

'Would 1t be a fair statement to say that the dam counts'

would hot be a source.of data wmth the exceptlon of the

facilities you have notad w1th regard to ron predlctlon

-rcapabllltles for steelhead°

That* s‘co:rect.
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And I believe the next element that we have discussed was

- that information would be acquired from the Washington -

- in fresh water. before emlgratlng to the o¢ean for
iultlmate maturat10n° '
";Yes, most of them.i

‘So tnen would 1t be a falr statement ‘that other than

I—believe'fou have indicated there are ﬁo'spéﬁning-grﬁuhd
survey index areas vet eétablished by yéur'divisién for -
steelhead in anf”off-reservétioh watersﬂ -

- Now, I belleVe if. I recall correctly, the next
element that we have dlscussed is the marine or salt water
flsherles, do you.know of any mar;ne or salt water flsherle
or tests that are occurrlng and would give us lnformatlon
regarding the size of the future steelhead run? 7 -

No.
smolt production, and I believe you have testified that

bepartment of Game?

The production'df:the artificial ﬁrogram, yes, - :
And-the final element that you have discussed ié'the
general envirdnmental conditions which might affect the
rearing of wiid]or native steelheéd,in'thefstream?’
Yes, |

Is this true, that wild or native steelhead spend two vears

general envmronmental ccndltlons over a two year perlod

pertalnlng to nat1Ve or wild steelhead, there would be no
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basis upon which you as a hiologiét cQuid Qrédict'future _
run size in any‘watefshed-oflﬁhe,case area that does not
héve a dam or couﬁting'device 1oéated on it?

I believe I said before:that I éould not_make a,Prééise 7'
estimate. | | :

Could you even make a general ome?

I belleve S0. |

What would that be like?

_ Perhaps it would be_in_the~nature of -~ I don't want to

say predictions, but general assumptions made'by the ..

Game Department presently.

Wculd it be in the nature of the estimates —-- the general
estlmates which Mr. Mlllenbach has testl;led about 1n hms
testimony? |
Yes.

Would you feel that you today could make any dlfferent

or better or 1mproved estlmates or predlctlons of run size

of steelhead not testified to by Mr. Mlllenbach°

‘THE COURT: . I take it you mean based on,the sane
data available to him; no better or worsa? ‘

: MR CONIFF‘ Yes,

No, T belleve my estlmates would be the same, based upon

the same data.--

(By Mr, Con;ff) If we 'are unable to -- if you will assume

we are_unable to aébur?tely forecast or predict future
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1| run size dfjsteelhééd runs in the'wateiéheds in“thé césé '
2 ! area, and if the'indian Léﬁel of harvest 9f £hese-steelhead
3 runs is defined by Indians them$e1Ves on the basis of -

4 . what they'conveyrto bertheix needs,-can vou reliably as

5 - a biologist recomménd_ﬁo the coﬁrt‘that off-reservation

6 -commerCialrnet'fishing by Indid#s,forrsteelhead be

T authorized? | |

8 | o ~ If you would like, we can have the Reporter

9 .~ read that'questioﬁ Back‘?

10 A It's a little lengﬁhy,'l would appreciate that.
11 - ' - (Pending question read by'Reéorter.)'

12 | A Yes, I believe so.

. . B} 0 Let'é' go back just a moment befpre; I ask the obvious .
14 - question, you cannot accurately predictithe run siée; is
15 iE, thérefore-tzué that you would got be ablé as a
16 bidlogist to predict theéscapemeﬁt, Eﬁe numbers §f fish
17 which escape for spawning purposes. |

18 | A = No, not precisely.

19 | Q Sc it would be true then that if a biologist is looking

20 _ at this and trying to develop a.managemént échéme or
21 | ' propose some regulation, it would be pretty important to

22”_ . .thaj-';'_ bj_oiogiQt tobe abler ﬁc’t only to Predic'tr the run

2| iz, but to have a desized level of escapement established
2 ';'for—theféﬁééieéithat he is proposing to manageé,' |

25 | A This would be ideal.. .

1271
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offfreservatiOn net fishery for steelhead would be relative

level of their take would remain about wheré it is.

In the absence of either a desifed level of escapement

énd the ability to reliably predict or forecast ruQVSize,
upon what basis could a biologist recommen& the | '
institution of a comﬂerdial net Ffishery, and I amrrelatingr
my question to séeelhead, and I‘suppose I am becoming
hypothetical at this point, but do yoﬁ think you can
anéwer that question, or I -- shalliI-take'anotherr'

run at framihg'it? '

I am considering'that'your Queétia1inclpded that*thé Indian

to their needs, and am not sure that I could at -this time

measure that relativé-to their cﬁrreﬁt take of steélhead.
o But if I assumed that that might_be_similér,

in magnitude to thei; current ﬁake of-Steelhead, IJbelieve

that I could recommepé or ?erhaps not re@ommgnd agaiﬁst

their off-reservation fishing, since I would assume the

{Continued on the next page.}
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Areiyou assumiﬁg that the'expansion of .Indian |
commercial net fishing for steelhead in%oroﬁf—r
reservation would not increase their take or -
harvést? | |

It Wéuld-not:necessariiy need-to.

Is that Qn assﬁmption you are making-for purposésr'
of that answer? | |

Yes.

- IE ydurwoﬁld;aséﬁme“the contiary‘té be true, and

;that théjtakéﬁﬁquidrdouble 0ver_present levels on--

réserﬁaéion; would ydu'grant_meithat_assumptipn,
an&iwoﬁld:your'answek be thé éamé?, | | |

I would have to make some assumptions, that, 6ne; |
tﬁe rg#ngrce:ifg cOuid;withgfand dbubling of the
-Iﬁ&ianS' take;_and,ﬁhéﬁ;ﬁéuld require stﬁdy,_or
I'Woﬁ;d_have_t65assume that other fisheries would
be decreased to accomodate the incréase'by the .
Indian fishery. |

Just in terms of'YQﬁr concern as a biologist to
maintain the proper numbers of Steeihead spa@niﬁél
in the natural wild conditions, would you not be.. -
first concerned with any hé?vestiné gfdﬁpg bﬁt
with the meeting:. - of .a desired level of esdapement

That would be my first concern andate3ponsibility.

W

Wouldn't yvou as a'biologist tend to be conservative
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in recommendinq any further expansion of harvest

by more efficient gear until seoh-time that you had
deflnltlvely or satlsfactorlly for your purposes
reached the de51red level of escapement° _ ‘

I don't believe thatrtherefflclency of the gear
would'necesearilf limit my recommendations. |
Is—it-your testimony that there is no difference

in efflclency between an Indlan gill net on the Hoh

Rlver on hls reservatlon as opposed to a sport

;1sherman Wlth hook and llne upstream?

I belleve your questlon dld ‘not imply an add1t10nal
harvest,rbut the 359,°f more eff1c1ent geaxry end
Iram-not certain Ehat that reIates.

My question was, would you as a blologlst recommend

'that commerc1al nettlng acthltleS be expanded on

a resource such as steelhead on rivers within the

case area where you don't know_fi:st_what your
desired escapemenf level is?_ |
I'm'not‘sure what you mean by."expanded." Do yoe
mean expanded in the area ln Whlch they operate
or expanded in numbers° _

Geographically expanded‘befondrthe areas depicted
on the JX based map as Indian reser%atiops? o
First of all, I would not be ueilaterally :ecommend—

ing that this be done, but if the question were

1274




p52

10

11
12
13

14

15
16
17
18
19

20

21
22

23

24
25

oo PP

put to me by an Indién tribe that they ﬁight wish'

'to_expand the area in which,they fish,:Irmight

_ﬁuggest to them that that could be done if other

means of regulatiﬁg the take. would be incorporated.
What other means are you talking about?

I mean by “llmltlng the take, by controlllng the

- number of days thaﬁ mlght be fished by. thepgear,-gﬁif“
" ¥ou' re referrlng now to Indlan flsherles° |

,“Yes.

On“reservatlon.

I belleve your questlon related to the expanSLOn

>

o areasfoﬁfmreservatlon.

MR: CONIFF: Your Honor, this might be a

‘good polnt 1f X mlght suggest it for lunch.

THE COURT: Very WéIl, we will recess until
12:30. ’ V
(Whereupon,a recess was

held from 123 00 o'clock
unt;l 12:30 o'clock P.H.)
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BYaMR;,CONIFF‘“

G

AFTERNOON SESSION

September 3,1973
..12:30 o'clock p.nm.

THE COURT: Carry on.

MR. CONIFF: Thank 'you, Your Honor.
- CROSS~EXAMINATION (Continuing)

ﬁould you turn, HMry Heckmah;.to your-preparedA
_tesa_i:-n.monyt page 21; liﬁe 7% I WOuldllike to read
that statement o jou, "Flnally, by the color. red,r
we have attempted to show both the. fresh Waterr
and marineé areas Whlch Dr. Lane has 1ndlcated were
Zusual,and accustome& flshlng places for one or .more.

treaty tribesgwhosa fishing rightS'ﬁhe plaintiff.

tribes -claim to hold," and the identification on

that is PL-73. 7

Is that the‘overlay_mapithatjwe were discussing
this mornlhg“ |
Yes. 7
Look at the exhibit list oﬁ‘that. It has been
admittéd-by stipulation as an illustrétive_ovetlay-
map of usual and accustomed fishing'areas}fis that

correct?
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Yes.

And is it nat:true that yaunaré the sponaorin§ 
witness of PL~?3°' |
MR. PIERSOV That is a questlon the,
Wltness can't answer. ,
' .+  MR. CONIFF: He testified to --
| u'h-;MR. éiERsoué,He”asked wnethef ne_isathe
stﬂSOrg4— . R ‘;
THE COURT~ I thlnk we have had such-a
long perlod of examlnatlon on that point. ' It
is perfagtly clear the_w1tness hlmself,does not

sponsorfit. He is merely following—diréctions to

.prcduce 1t, and that he has no personal Lnowledge,,

 'about 1t exceptlng only that it purports to reflect,'

the views of Dr. Lane. That is all we need to know
about that, I think, at this time.

MR. CONIFF: A11 right, I will procéed

.with that mattér no further.

(By Mr. Coniff) At the luncheon recess, Mr, Heckman,_

we were discussing the relative abundance of steel-— |

‘head or the ablllty to predict abundance of steel-

‘head in rlver systems w1th1n tne case area, and I

would like to ask yvou this: In- vour oplnlon as a
blologlst isn't it true that glven the present 1evel'

of Indian commercial fishing activities within
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reservations within the case area, and given the

present level bf-spoft‘take} sPert'catch within

the case area, that the steelbhead runs:in general
on the watersheds within the,case'area-eppear to

have satisfactorily maintained themselves?

; fés;iifwetid agree.with that. _
Q'z-And 1sn 't 1t true that the Department of Game has
. of course supplemented the natlve wild runs hy

'an artlflcxal prqgagatlon and planting program of

steelhead smolts’

In some cases ‘I think that you could say that in the

.purest'sense,,andkin other cases I think we would

have to‘ccnside;ithe:adverse effects of water

rdevelopmeﬁts=and other developments that. have

deteriorated the productivity of certain of theee

streams, and I'm not certain that we can could

- consider it enhancement purely.

Weil,,put it this way: I will freely stipuiate;
With.you the advérse"effects of many ©f man's

developments on many of the watersheds. My gquestion

- o you, I suppose, is really this: Would it be

your opinion as a blologlst that to the extent that

_there were Successful plants by the Department of

Game in the'watersheds within the case area which
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ran through and bordered on the'Indian reservations,

,that the commerc1a1 Indlen take of steelhead would

be enhanced or lncreased as a result of those,

plantlngs?

-Yes,pver the present day productive capacity of the

' sfreame,'ln somecases.

And that the - amount or extent of nlantlng,'woul&

- you as a- blologlst‘reasonably expect to see a more

or. less propontlonate 1ncrease 'in the on—reservaeloni

Indlan commerc;al f£ishing catches of steelhead?

' Yes, I %ﬁink so.

An& would you llkerse expect to see an increase. to

some- proport;onate amount, speaklng in very deneral

 tefms; in_the sports catch of_steelheed in the areas’

of the watershed, fox example, the'Hoh, where sport

fishing activity occurs above or beyond the reserva-

. tion boundaries of the ﬁouth of the river?

Yes, I believe the plants could be :efledted in an
increased landing by sport‘fishermee.' |
Turning'to page 3'of.your testimony, you staﬁe,
commencing et_line's, "A very-lafge part of our’
work..." and here you are describing-the‘wo:k of
the Northwest ‘Fisheries ' . iregram, of which.yeﬁ'were
involved in'ﬁorking with Indians . in an atteﬁpt to’

protect and maintain the habitat for salmon and
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'effects of logging'actiﬁities and measures,néeded:

' ‘direct your;attent;onfto,the'Qulnault Indian
‘Reservation.”

- My answer is yes.

The” standards that have been prepared ﬁo'protect the

-a subject of general concern by both federal and

Vand.the'reports prepared in étandards employed by

stéelhead and such things, in evaluating the

to protect the streamlhabitaé. My question is:

Has the work that you have described here ever
resulted 1n,any ertten standards to control logglng

actzvmt1es° For purposes of my question I would

And did you Staff,develop these written samples?
To somé’degree, yes.

Who else,paﬁﬁicipatedfin;théir development?
watershed and the fishery resources therein has been

State conservation agencies for a number of years, -
and the measures that havé'been develbpe&, Irwoulé
say, have been‘the':esu;t of the-input'of'all those
agencies. -

Are you,répresenting to mé that you have developed
foufself in your efforts, ertten standards regard—
ing logging activities within the boundarles of the
Quinault Indlan Reservation? |

We have taken into account all of the ?aét experienéé
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sucﬁ agencies as the United States Forest Service
and others, State Department of Natﬁral Resources,
and have applied those general standards to the
Quinault, and I'm sure ﬁo sore degree modified them
to fit the specific problems on that reservation.
When you say, "applied them" what do you mean?

I mean that we made that informationavailable to
both the Indian fribe and the Bureau of Indian
siiGex Affairs - forestry division so that they
might establish a procedure of planning in advance
of timber sales, or in the event that the work has
already been done to go back into the areas and do
the cleanup necessary to get the streams back into
production.

To yvour knowledge, have the Quinault Tribe of
Indians acted upon the information that you supplied
them? .

Yes, they have.

In what way?

They have established withthe Bureau of Indian
Affairs a very close working relationship with our
bureau and the tribe to closely review all timber.
sales. We have worked on practically a daily basis
to examine sales, upcoming sales and to examine

loggihg”&ctivities as they are currently undervay,

1281




- p59

ET11

BOW

~1 O wn

10

11
-

13
14
15
16
17
18

19

20
21
22

- 23

24

25

and do whatevef'is_necessary to protect the resource
by making these, the neéds,qf salmon and the‘méésurésﬁEM
necéssary to protect thém,'évailable,to'thé |
Bgreaujof,Indian;Affairs,iso that  they might
enférdeéfhbsé ﬁéasﬁres in tHe contracts—fqr-thé
loggipg;of ﬁpe'timbér. | |
Tﬁfniggfté'péae‘ﬁ;;I;believe you have indicated
that'yoﬁrdx.yoq¥;s£aff havé'never attempted to
assumé thg;man$§emént reé?dnsibilitiés of any of
thé Iﬁdiﬁn tribes within the caée_area; is thaf
correct? . o L | -

’Thaf'ié corfecﬁ;

But #hatffoﬁr_fole and that of,ﬁouf:staff is of

agsisting the Indian tribes.within the case area. -

~ with regard to the development of such things as

,thesé logging standards that you refer to and the

- developnment of fishing regulhtions?,

Yes.

(Continued'on next page.)
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i Yes. Some of them would be in there.

'Indidns, referring to youritestimony, page 3, lines 12 and

Q- And would it be fair for me to assume that you worked

~ which are found in Appendix 5% Unfortunaﬁely thé?"are
_ broken by the vellow pages.

_the Muckleshoot regulations, my questlon to you w111 be
rrthelr form.ulat:.on9

;Yes, I dlﬁ RS

',Now, I,would difectryour'attention to page 2, where we

' flshery for commerc1al purposes will be allowed

Now, am I correct in assuming that the fishing'regulations .

that you refer to ln your answer are found in Appendlx

5 to the Joint Blologlcal STatement?
And I believe, as you have previously testified in_your
direct testimony, of your very close and continuing

working reiationship with'the Muckleshpot Tribe of

13, is that correct?

Yes.
very closely w1th and made recommendatlons to the Mucklesho
Tribe of Indians with regard to therproPosed or their '
purported, shall I say, off-reservation fishing regulations
not paged It appears to be the third sectlon, whlch is

After you have had an- opportunlty to rev1ew

aid you partlclpate in these recommendatlcns, regardlng

see . Green,Rlver 1nd1cated as the area where a glllnet

ol
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1_ Does the.Green,River flow through or border onA
2 the Muckleshoot Indian reservation? |

3 A No. 7

4 So that the,arearin question is entireiy beyond réservétién,
5 boundaries? |

61 a Yes. _

710 1 note under 1-A that the open area is defined as the

8 entire length of £ﬁe Green River. VDid yoﬁ:makela o

9 recommendation to the MuckleshootrTribé of Indians as far
10 as the geographic extent of'their off—réservationj“

11 commercial net fisheries? ;

12 a Né, I don't make those determinatiqns.

13 -Wbuld ﬁot the area where such a,comﬁercial-net.fishefyr

14 -would occur-be important to vou as a-fishe;ieé biolégist
15 ~in evaluating-the effect of the proposéd harvest of fish
1o 4 authorized under'thé regulations? | |

17 A  :Yes,r o

18 .Tufning to Point B, Season and Mesh Restrictions;:can you
19 review the dates that are Qpén énd staté for the record
20 the périodrof time that the entire lenéth of the

21 : Greén River is closed undér:this_regﬁlation?

22 | A i-I'mngrxy;-_Iiwas reading that. _I_gueééfl misséd'what you
23 . asked me;:: o ) |

24; ,Q:  From ybur;réadiﬁgQSééﬁiQh'l.B,'thch stateS,,SeaSon and.
25 | . Mesh Restfiéfioﬁs,ﬂéaanOu state the period of time that
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_pursuant to thls regulatlon° _

So, during each of the entire calendar years then, that

- would be the éntife-perioa of closure, from your

-'I don't believe that I made a recommendation for an

opening or closing, either way.
entire length of the Green Rlver;rls that’ correct?

7--wh1ch would be open to subs;stence fishing by members of
‘-the Muckleshoot Trlbe° - ‘ -

JNo, I dld not. make that recommendatlon.

the Green River in its entire length is closed to

commercial net fishinq.by the-Muckleshoot Indians‘

If I state to you my understandlng of the
readlng of it, maybe vou could concur -or not concur.
It looks to me like a net fishery is closed after January |

15 until March 1.

reading of this regulation?

Yesf that's correct;

bidiyou make ahy recommendations regarding the-JénuarYVIS'r
te March 1 closure period fo;‘the gillnétifishery on the
entire length of the Green River, as indicated in |

Muckleshoot regulations?
Now, if you w111 turn to page 3 Iten Number 2, Sub51stence
Flsherles I note that 901nt A, the open area is the

That's what it says.

bid you make any recommendatlon regarding the open area
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is to be limited to canoes without motors and that the
" That would be correct.

' Did you make any redommendétibns regarding the

in our Joint Blologlcal Statement, your Honor.

~accumulation or anything of the kind?

[or for curlng, in which case they would --

I note that there are restrictions to the use of spear

gaffs, énd hooks in this area, and that the tse of Veséels

open season for subs;stence purposes is to be from March
1, 1971 to January 30, 1972,
I belleVe that lndlcates that one—month closure

durlng February; is that correct°-

establishment of Item 2,B? _ 7
No. I believe the tribe was pretty well on its own.

. THE COURT: Is the word “subsisteﬁce“ as'use&
in the regulation defined? |

THE WITNESS: I don't belleve we have deflned 1t

THE COQURT: Is it deflned in the regulat10n°

THE WITNESS: I don t belleve it is.

THE COURT: What is'yogr understanding of what
it ﬁeans? ' ) |

THE WITNESS: This would be a flshery to take
£fish for direct consumptlon by the flshermen.

THE COURT: Day to day consumptlon and not

THE WITNESS-  They might take flsh for smoking
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THE'COURT- But, in any case, for individuél

- consumptlon of the fisherman and hlS family or the like?

THR WITNESS- Yes, that's correct.
(By Mr. Coniff) Returning now in your Muckleshoot ]
regulatlons to the next area 1nd1cated lt s that of the-
White River, under~Item Numbexr i.lt says: “Glllqet flshefy.

By the way, when these terms such as gillnet

fishery are mentioned in this regulation, how do you

‘undersand that term to be used? What is being authorized?

A fishery that ﬁill use gillpets to catch fish.

Would you assume that they would be set gillnets in a river

"such as the White River?

I makett:pure assumption one way or theother, but I would

assume the Whlte Rlver would heve to be mostly set net

fishing,

And on the upper stretches or portions of the Green Riﬁér,

- it would similarly have to be a set gillnet?

I beliave so.

‘And it would only be .in the lower Green River where,the 7

flows and the depth qf.water would allow a drift net

fishery?

- That might be ‘a reasonable assumption.

imake that recommendatlon in establlshlng the geographlcal

extent to the Muckleshoot Tribe?

1k

Q- An. open area the entlre length of the White Rlver, dld your :

e U 1287
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'~ B, Season and mesh restrlctlons, glves &1fferent mesh

restrictions during that time period. Dld you make these'

recommendatlons to the Muckleshoot Tribe, regarding either
the season .or the mash restr1ct10ns° _ _‘ 7
I don't recall specifically, but we may have iecomménded:'
a mesh restriction. _ _ -7- |
Am I readinq this regulation coriectly, if I interpret it

to mean that the White River is closed to commerc1a1 set

,gillnet fishlng during the month of January°

Yes, I believe that would be correct

Under the terms of either White River or the Green River

gillnet fisherles, whlch are authorlzed under the
Muckleshoot regulation, as you‘testified you:made
ieéommendations on, wouldriﬁ be your interpretation that:
the Indians could use monofilament nylon gillnets to |
engage in such a fishefy? 7 '

I am not certain that-they have restricted the usé_of
monofilament. o - 7

The regulations do not prohibit the use of ﬁonofilament
gear,-do they? ' | - |

I donit have it here,

In your opinion as a_biologist, is there a difference in

_effectiveness between ‘the use of monofilament nylon nets

‘and multistrand nets for purposes of gillnet fisheries?
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. parties plaintiff.

If so, what are tﬁOSe differences7
T believe that the monofllament net is more effectlve in
catchlng fish. than multlstrand nylon net. _
On page 4 of your testimony, Mr. Heckman, you state at
line 21: | '
“With specific reference to net £ishing by
Indian tribes involved in‘this_casé, I have ‘observed
gillnet fisheries in rivers by menbers of the
folloﬁiﬁg tribes:"

You list many, many tribes, many of whom are

'parties plaintiff, I believe all of them are, in fact,

My first question to you is were these

observations for gillnet fisheries a systematic system of.

observation, or were they random observatlons°

I believe the latter would apply.

The random°

Yes,

Would you say that random data'derived from'rénabm
observatlons would prov;de any real 1mportant or relevant'
1nformat10n as to the scope or extent or impact of such
randomly observed flshery upon - flsherles?

It would certainly contribute to my knowledge of the -

Lfmethod and. magnltu&e of the flshery, and I would add that -

: to my other background of information relatlng to that

s L
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- the record of the éport catch on the Hoh River, and I;éan

consider the number of Hoh'fishermen, the kind and size

you predict this rate without resort to the other

' No.

Q. WasAthere“anyfparﬁicular purpose in making these random

iobservatiqnéfthat;Yc@;had in mind? -

fishery orrto those fisheries.

Let's use a.sﬁecific example, Mr, Heckman, ‘let's take ~=
agaih we talk about the Hoh Tribe} we have randﬁmly
obsetved the commercial netting oyerations-on~thé Hoh -
Indian resérvation,_;s that-¢ofrect? |
Yes, | 7

From those observations, c%n‘you predict the Indian'catéh
fate for any speciésrof.fish which travels througﬁ that
fishery? | |

I can gxaminerthe pas£ rgcords of the Washington Déparﬁmenf_

Of'FiSheries, the landing of salmon, and I can examihe_

of gear that they use, the area ﬁhey fish, and I can get
sone idearof the magnitude of_their fishety. - 7
MR. CONIFF: Could I ask the éoﬁrt's ?ermission
tQ'have the Court Reporﬁer read back my qﬁeStién? -
{Question read by the Reporter.)
My questipn, Mr, Heckman, ﬁo clarify it was based on these’

random observations that you have testified to, coﬁid.

information that you related in your answer?

-+ 1290
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" In some cases there were specific visits to learn something

_regard to,your observatlons of the operatlon of the flsh
_ =,jt‘:.:l:aap operated by the SWanMlSh Trlbe on their reservatlon7

' Yes, that would be true.

- you have the followxng questlon addressed to you:

‘on lines 30 and 31.

about the‘fiéhing activities. Iﬁ,other_éases it was
just established through other routine activiﬁies_ﬁfthhgheéélﬁ
variocus trlbes.— | |

Would it be falr to say there was no 31ngle purpose every -
time you made an observation?

That would be fair, ves.

Would the same thing be true at the top of page 5 with

If we move on down'mn youf-testimony to page 5, Mr@ Heckmén,

"Have you reached a judgment as to whether
_glllnet flshlng by Indlans of the type and operatlon
‘whlch you have obserVed in Wéstern Washlngton is an
-Alnherently destructlve means of harVestlng salmon oxr
‘steelhead’“ o _ ' - |
I would first iike té ask your definiﬁidn, which
you, by the way, give again-inrthe answer appearing at
lines 30 and 31, I would 1ike'y6ur defiﬁition'of the Waf
you use the term "inherently destructiﬁé méané of taking 

steelhead or salmon," and that is in ydur answer appearing

I relate those terms to terms used fréquently by
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representatives of the Department of Game. I believe

‘Mr. Millenbach lms referred to gillnets as inhefently‘
- destructive means, or. at least a destructive means of
capturing steelhead, and to my knowledge, as long as’

_they harvest a number of fish and still allow an adeqﬁate

spawning escapement, I could not consider them inhérently
destructive, o | |
What vou really are saying, aren't you, is that they are
szmply more efficient than hook and line type of flshery9'
Perhaps I should explaln myself the reason
for my concern is that when you hear “lnherently
destructive" it 1m311e5'to me”you are destroylng ‘the fish,
and this certainly is not true, it's merély arethba of
harvesting fish, is it not, with the use of the gillnet?
Yes, | ' | | |
And wouldn't it be fair to'say»four implicétion'herem,,
ig that the method even though it be more eff1c1ent than

a hook and line fishery, does not do any more damage to

“the total run as long as these'escapement goals are --

satisfactory escapement gﬁals-are-achievedé;

I would agreé with thaf. _

How would you as é biologist affirmatively establish'this
more efficient type of harvesting ﬁithout knoﬁledge-of'
either -- in run sizé the expeétedrxun size or the

necessary escapement goal necessary. to maintain it for .
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" Well, we can ‘use agaln the Hoh Tribe as an example, -‘if
'-you llke.; ' -

Well, there again I believe i'explainedreaflierltodey that

Hoh to the reservation commercial net fishery at the mouth_

'.the Department of Game VLgorously enforces the prohzbltlons

'not now propose to enforce its laws in areas beyond the .

, Hoh reservatlon on. the Hoh Rlver°

spamnlng purposes°

Are you referrlng to a partloular case7

by an examlnatlon of the records of harvest both sport
and commercial, and w1th the knowledge of the relative
size and manner of the Indian fishery, I have no evidence
that the runs have been dimioiehed or-that they have not
been maintained, and I would therefore conclude that

the manner of flshlng is not destructlve.

and, of course, you are basing vyour comments on the

of the river, are you not, with regard to steelhead?
No, I certalnly am con51der1ng the fact that there is an
off~reservatlon steel head fishery. - |

How do you square that with the statement-I read to. you

from your testlmony earller today that to your. knowladge,
agalnst the use of commerczal nettlng of steelhead in

off—reservatlon waters?

Is it your testlmoqythe Game Department does

In the case of the Hoh flshery, they do flsh upstream from
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:the reservatlon in the park area, that's off reservatlon.

E ybu another questlon, this park boundary you refer to- is

area, I bell&Ve, to the National Park Service?

_And is it your understanding tbattthe'Natibnal'Parku

regarding what the meanlng of your oplnlon,_"lnherently

We have.a problem, perhaps,-of communlcatlng there.

Perhaps for the Court S lnformatlon T should ask

located how far upstream from the’reservatlon - the
lnland boundary of the reservat10n° _
I believe the upstream park boundary masb be two to three
miles upstream from the upstream boundary of the raservatio
And is 1t your - understandlng that the State of WashlngtOn

has ceded jurlsdlCthH to the Federal Government over that

Yes.
Is that correct?'

Yes.,

Ser#ice does not prohibit commercial netting'activitiee
within the park boundaries?. - |

Bf Indians, |

By'Indians?-

Yes.

Torn to page 6 of your testlmony, and you state four baSlc-

reasons to support the oplnlon that we have just drawn

destructlve“ means for taking steelheade is,

Now, the first reason ls_commencrng at line 2,
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- £fishing act1v1ty?_

, You made no assumption regarding the entity or the. standard '
‘which mlght be lmposeé by the governmental entlty in maklng
.and the control.

‘regulating will in fact control sufficiently-the off~

- in preparing them?

No.

',regulatlons°

~ to have picked the Hoh Tribe becausa_some'of.your;earlier'.

"First, such fishing may be regulated and
'éontrolledAsufficieﬁﬁiy;to‘prevént over—hatvesting "
- Foxr. the purposes of that answer, who are you

assumlng 15 goxng to be regulatlng or controllzng the
Whoever.may havé'the jurisdiction to regulate.

that answer?

I only assumed that whoever regqulates has the jurisdiction
Is it further your assumption that whoever does the
reservation commerclal netting act1v1ty to prevent over-
harvestlng of steelhead°-

Yes, I make that assumptlon.

Withfragara to the Hoh Tribe regulatioﬁs, did you assist
Do you understand that the Hoh Trlbe does have Ilshlng
Yesg.

Uéing again the Hoh Tribe asAén’example -- by the way, if

you don't feel they are typical, please say so, I happen
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,answers had to ‘do thh the Hoh Trlbe, but Wlth the Hoh

Trlbe as ‘an example,~who w1th1n that tribe actually :

'“'determlnes the content of the regulatlons°

iThe_trlbal council, .

And how many people belong to the tribal council?

I don't really know.

Do you know how many people are in the Hoh Tribe?
No, not spec1f1cally._ | |

po you know lf any of the members of the Hoh Tribal
Council possess any part;cular background, tralnlng,
or ekpértise in the field of fishery managéméﬁt or.

conservatlon°

'Iknow that flshlng has been a very large part of their.

lives all of their lives.

(antinued on the next page.)
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"I will restrict my guestion to formal_traiﬁing. '

I don't know. I don't know how many of them have
had formal training in this subject, no.
Do ‘you believe that ‘any of them have?

I can £ answer that.,

_You are generally famlllar with the Hoh Tribe

of Indlans as a result of your 11 years of Work in
Lhedcase_area,;e;en,t you?’

Yes. . ..

pr,'dd you_knpw if the Hoh .Tribe has a court?

Woy I don't.-

Do you know 1f they have any enforcement officers,
flsh cops 1f you w111? ' |
I am not sure.

Do you know if any Hoh Indian has ever been arrested
by any representative of the tribe for any violetion'
of any tribal fishing regulation, either on or |

cff~resarvation?

- No.

Do you know if ther have ever been any dases filegd
in any jurisdictionalrtribunel of aqy'ceurtrwith
regard to the Hoh Tribe of indiaﬁs regarding any
v101atlon by any tribal member of any Hoh. flshlng-
regulatlon for tne past ten years’r

No.
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Therefore, I take it that you would not know

of:any_disposition, judiscial disposition of any

such cases if any had occurred?

?hgt“wéuléfbe cdfrect.

o wa,iiﬁ'yduﬁ iikfea:s.of experience have you had

Pw oo P

_occasion -= -

‘ MR.'PIERSON Pardon ne, Your Honor, do
I understand that - counsel s questlon to dlstlngulsh
whether the th is typical Stlll stands°

MR. CONIFF. I am moving on, CounSel. We

{w11l establlsh whether they are typlcal or a typlcal

Dlrectlng your attentLOn to the Suak~- Sulattee Indians

are vou famlllar Wlth them in your ll vears of work

with the Indian tribes?

No, I'm not.

. You are not familijar with the Suak-Suiattles?e_

No.

Do you know that they exist ‘as a tribe?

| Do I know that the Suak-Suiattle have a fishery?

I don't know.

Have ydu'ever'personally observed razdomly their

fishery?

No.

How did you know that it occurs?

I have been here for 1l years.
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You heard about it?

I uhderstandithat the.Suak*Suiattle have:a'fishery.
Where’) | | ke -

I would assume 1t would elther be on the Suak or the
Sg;attlg_leer, I am not,certaln where that ls;

You don't knoﬁ.} When aid you hear that these
flshlng act1v1tles occurred?

I don' € know oﬁ.any spe01f1c'informatioh cn their

fishery.

Have you ever met w1th any representatlves oF the’

5uakﬂsu1attle regardlng development of any flshlng

- regulat;qns,of any sort?'

No.

Ha#e'you ever met with any representétive of the
Suak—SﬁiattlerTribe?

No, hot to my knowledge. | |

Have you met with the Stillaguamish Indiané?

N?. | |

Do you know if thef exist as a tribe?

I understand they do.

When you say you never met with them, did thét mean

that you have never conferred with them or made

" any recommendations réegarding the formulation of

tribal fishing regulations?

That's right.
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- No.- ..

What about the Upper'SkagiE? Héve'yoﬁ_ever met,

with them?

Do you'knoﬁiif tﬁéy exist as a tribe?

- I underétaﬁd‘they do:

. Who tcld,you that? -

I belleve I have seen a record of thelr ex1stencg,

“in a dlrectory prepared by the Bureau of Indlan.f

Affalrs,'and just from my general deallng Wlth

>people in Indlan aifa;rs.

'"Would it be a falr statement then thatyou. had not

particlpated-or as51sted or‘made_any recommendatlpns
with regard,to.the adoption or‘promulgation or for-

mulatlon of Upper Skaglt fishing regulat10ns°'”

'That would be falr.

Perhaps I can shorten this line of inguiry. Can

you explain to thé Court, based on your réview -

VI assume you have read appendix 5 which purpﬁfﬁs_

to be ‘Indian tribal fishing regulations?

I have seen portions of it.

You have testified of course that one of the major
parts of the program is to assist thé triﬁes'iﬁ
formulating these various_régulations, and we have
gbne over one at least in détail; I have a'couplé

more flagged to,go'over-in detail. Perhaps we could
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shqrt&nrthié line df'inquiry if I“could simply ask
you ﬁhis: Coula you go through appendlx 5 and p01nt-

out o the Courtfthe speclflc regulatlons whlch you

1n-fact propose& ln.whlch were in fact adopted by 

3

‘Vrany trlbe in: appendlx 5?

THE COURT And I take 1t you mean proposed
or recommended in . whole or in part.
In_whole,or‘;n part. I would 11ke to cover it-in

whole or in-part. Thank you, Your_Honor.

"I do@b£ if.I could go t§#6ﬂgh it and pick out in

any detail,those-poftions7of the regulations .that.

T may have fecommended on any particular tribe, and

I am not aware of the fact that I said that a531stlng
in the preparatlon of tribal regulatlons was a major
part of our. act1v1t1es. ' ' |
I am sorry, I dldn t -

THE COURT: Let's put it this way. IF:ﬁheré

are any of those régﬁlations'that vou have;aﬁgeneral'

recollection that you or your staff made recommenda-

tions pertaining to them, indicate'thém.'-
| THE WITNESS: I belleve I could look at
them. and flnd some thlngs. Is that what—--
_THE COURTeresf just what you can remember

offhand, and if you will nééd-to confer furthér with

‘your staff about it, at the request of counsél, why, .

o
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',an opportunlty to xn detail study appendlx 5, Mr.

‘a bit;pf detail, and time —--

‘another? Why don't you just pass the subject and do

' tlons that it mlght be well to defer., I will ask

" not’ you wouldrllke to have addltlonal time in Whlch_

- to respond. My gquestion, how'are you able Eo predict

of course, you c¢an do it. _
'Yes, lf you. feel that this would be unfair for me .

to expect you to answer this questlon wathout having

Heckman, I‘m perfectly w1111ng to allow you. to havei
an opportunity to confer wath_your staff and to
reshme‘the staad'fgr the'iimited purpoeerof'answerfe
1ng that questlon. - . N

I belleve that Would be a sen51ble way of handllng

it 0therwasef T am gOLng.to be g01ng through quite

THE COURT: In all probaballty you will -

be here tomorrow, won't vou, for onea reason or

a little checking in that area. and we will carry
on with it then.

Again, I am asking, maybe I am asking you some ques-
you the guestion and then you 1nd1cate whether or
how, for'example, the Hech régulations,,as‘Shown,'the'

Hoh Tribe regulatlons as shown in appendlx 5, will

prov1de adequate spawnlng escapement for steelhead.

Now, would you-llke agaln to'have time to review
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those regulations before you answer these guestions?
Flrst of all I belleve -

I. Wlll propose to go through tribe by trlbe, and

'as long as you are g01ng to be revmeWLng them, well,

my flrst questlon, would you also review them. in-
llght_gf ‘that guegtloh which I will ask‘you tomorrow?
I héd'nqthihg ho'do #ith the preﬁaration df;thé

Hoh Tiihal regulations; and I would have-tb'examine

them before I could enswer that questlon.'

a1l rlght, an anclllary questlon for you toc keep

in mind Woulﬁhbe- ‘HOW . many steelhaad do you ﬁhinkr
that the Hoh Tribe would take under their régulaﬂ
tions and -in llght of that take, how mény steelhead
do you thikk that the sportsmen would take in off—

reservatxon or upstream waters, and how many steel~

head do you thlnk would be laft for spawhing, and

I will ask you those questlons w1th regard to each

tribal regulation on each watershed in the case area.

THE .COURT: I think you had better take
thét,subject matter'anﬁ continue it later'todéy,
come back-with whatevér YOh éhink is the app#opriate'
answer 1n each -instance, so far as you have any
nswer to give.

- THE WITNESS. I believe I could save the

Coudrt some time.
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\'7 I can assume that the Hoh regulatlons provzde

;‘measures that would satlsfactorlly protect the resourd

'whzchrwould,be.lndlcated by either the tribe:or'bya

;run at all tlmes, éhd that they could regulate it.

I would asstime in each case that the tribe would be.

THE COURT: Well, try.

THE WIT#ESS And 'say that w1thout =~ 1f

in all s;tuatlons, lncludlng‘emergency situations

an'agency managing the resource; that it there was
a. 1ow run oxr sone lndlcatlon -0f a run. fallure, I'

can assume,that thelr;;egqlatlons Wouldprotect‘the

flshlng at approx1mately the level that it hasr
always fished and in the approximate locations, and
£hat'their'concern forthe_resoﬁfoe would.be'as it
ﬁaorbeen for many, many years, for all of the time
that I know of.. I could assume'ﬁhat with these
reguiations and ‘the other:rﬁlés by which:the Eribes

live that the resource would be protected.

Mr. Heckman, I would prefér:not to;qrght your assump-

tion, beoauso I don't believé theyrare factual. I
would like YOu to éxpress your“views as arbioiogist,
based upon youf analysis of the regulations‘which'
I guoted. - |

THE COURT- And we will pass the subject

e

untll tomorrow.
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THE'WITNESS:Very well.

THE COURT. Hopefully we can make a short
and conCLSe response to each one of these,”so far
as you are able.

Agaln, can we use the Hoh River 3ust as anfexample,

'_Mr. Héckman. Do you_know if there“are*any other

fishing"rfghts on the Hoh River other than those
clalmed by members ofthe Hoh Tr1be°

7_ MR..PIERSON Your Honor, I think that .

- calls for a:legal conclusion. He asked him abdutl

whether there are any rights. I don't think he is
gualified -- _

MR.. CONIFF: I asked him if he knew-of._
anyone else,othef'than,the Hoh Tribe. I didn't ask
him what the tribe was. | |

| THE COURT: It'islg‘diffefent question now,
but now you hear iﬁ. Do you:have it in min&é -
In substanbe, are there to vyeur knowledée*any other
Indians claiming treaty rlghts to flsh on the Hoh |
and its trlbutarles°

| THE WITNESS: To my Pnowledge, the Hoh is

W1th1n the, well, I am,not p051t1ve._ I thoﬁght'it.-
was within the Quinault teeaty area, but i;m noﬁ
ceftain. | | |

Do you know of any river that is.depicted on the
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illustrative red exhibit where more than one

tribe of Indiansiis,claiming fishing rights. I 'gsaid

“'river, I mean watershed.

Yes, the Pﬁfailﬁp watershed.

What will be the tribes claiming rights on that?

'The!Puyallﬁp;ané Muckleshooﬁ Tribes.

Are thére any other watersheds where there are more

tﬁap:one~tribe of Indians?’ |

" In the case area?

Who you understand claim that they have some iight,'
yes, within the case area?

Well, pardon me, this is notrquite the same qﬁestion

now.

T intended it to be the same.

Now you are aéking me what watersheds have'f;sheriés
or may have fisheries by more'thanrone t;ibé claiming
treaty fishing rights. 7 |

Maybérl,had beﬁte; ieframe it, or attempt to.

Mr. Heckman, with regard to any of the watexshedé,

: de?icted;on the réd_map, what is yoﬁfﬂundérstahding

beyond the Puyallup sfstem where you have indicated

Muckleshoots and Puyallups claiming rights, are you

aware of any other watersheds 'in‘the'case-area‘
whre more than one tribe is claiming rights to fish

from that watershed?
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I 1magine it Would lnclude ‘a good number of ther'

watersheds where more than one tribe. falls within

'La treaty area, and I -=

Could you 1eave your seat and look at the exhlblt
Whlch you are sponsorzng and dldn t andlcate for the
racord areas and the trlbes which it is youxr undex-
standlng are ¢laiming rights to fmsh within the same

watershea. #a;

MR PIERSON For the record, Mr . Heckman

is not sponsorlng that exhibit.

THE COURT. I think that 3ust preclpltates
that same argument all the tlme. Please avo;d 1t

MR. COWIFF Yes, I will, Judge.
I would assume that the Poxnt Elllott treaty, Whlch
would include the Tulallps and . the Muckleshoots and'
others, and would . include the Snohomlsh Cedar and
Green watersheas, that, those tribes might all clalm--
~= I am not posxt1Ve, I am just --

(Contlnued on next pPage.)
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'wouid llke to object to thisﬁline'of'queStioning; Mr .

MR PIERSOV-“ Your Honor,'for the record, I

Heckmaﬁ*has'admltted in cross examinatiOn that he is not
an anthropologist That he is not a lawyer is ‘evident.
I don’t think that this 11ne of questioning is productlve
at all, espoc1ally in llght of the fact that Barbara.Lane's
reports are in evidence;=they speak'for thomse;ves, they
areia'preséntation‘of the plaintiffs, and they itemize
eachroné of the water systems whichréach of the tribes covefr.
_ THE COURT: I think at ﬁhat time you wouldrhave

an opportunity to explore the plalntlffs' 9051t10n wmth
respect to these matters in a much more: effectlve and
usefu; way. ‘

MR. CONIFF: I will prooeed with another métterJ .

- You may resume youflséqt.

| ' MR. McGIMPSEY: Yoor'Honor, if'I may, I believe
that thls line of questlonlng is approprlate becanse it
has to do w1th Mr, Heckman's Oplnlons as a biologist as
to the impact of the dlfferent tribes' fishing on these
water systems. . | | ' -

It seems to me that it is.important to eStablish-
his khowlédge; B | -
| THE COURT- TOMOTrOwW. we are-going tozhear-in some

detall as I understand 1t, about that very subject, as

related -to each 1nd1v1dual stream, I don 't know how yeu ca:
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do it any better than that..

MRy McGIMfSEY: But my point is-théﬁ it relatés”
tb Mr. Heckman's knowledge and any bpiniéns that hé hasr
as to the effect of Indian tribal fishing on these
streams as to how many tribes aré fishing on a'partiqu;at_
stream. | 77 |

- THE COﬁRf: Wéll,'why'don;t you ask a series

of questions on that subject, the extent of his knowledge
in'geﬁeral._ I though% it had been. thoroughly covered .
previously this morﬁing, but if-the;eris something ﬁore

to be said about the extent of'his‘knowledge, you are free

 to explore it. So can Mr. McGimpsey when it gets around

to him, _

| MR. CONIFF: My line of qﬁestioning;'I think, I
have_already_put, having to do:witﬁ_the éteelhead,-ﬁhi@h
I understand the witness isrgoing to review and provide us

with his opinions tomorrow.

I am perfectly satisfied to leave that line of |

-questioning where it is. I certainly don't want to precluds

my colleagues from pursuing matters further which might
affect the salmon and the position of the Washingﬁqn

Department of Fisheries.

THE COURT: Even if you wanted to, you couldn't.|

Mr. McGimpsey will have his full time at bat.

Q- {By Mr., Coniff) If we could mpﬁe along, Mr. Heckman, again

b1

1309




b73

10
11

12

13
14
15
16
17
18

19
20

21
22

23

24

25

O OB OO MO b

'4, where you give your second opinion in support of an

. No.

bn‘page's I would like to dlrect your attention to line

opinion which vou expressed on;the precedlngrpage;f:
There you state:

"Second, ﬁatural‘conditions_existing at the time
of,harvesting salmon and.steelhéad operaterto_limiﬁr
the time, place, manner éqd amount of net harvest."

| bo yoﬁ_have any data to support thatrsﬁatgment';
which would in&icate the timing of Indian catch cf |
steelhead on the Hoh Rlver, to use the Hoh as an example,
related to the cublc feet per second flow of that river?

THE COURT: Read the_questlon, please,

. (Pending,quéstion read byraeporter.)-

THE WITNESS: No. o

{By Mr.VConiff) Have you consulted USGSffo? therrecor&s
for the Hoh River and atteﬁpted,at ali to relate it to

anadromous fish migrations into that river system?

Have yoﬁ done so for any watershed in the case area?

Yes. | | | |

Were there more than one?

Well, White River is one £o£ sure.

First of all, let's establish, where-wés ﬁhe USGS-gauging'

station located that you consulted the records of?

I did not personally consult the records, The work was done
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:bf a ﬁemberﬁ@f:my staff'relativé‘to the studies of the

. effeéts of thé Puget Sound Power & Light project.

Was this in connection ﬁith the matters being described .
this motning or you aeséribed'earlier with regard o the
Vhite River Commiﬁﬁgé-that you are chairman of?

Yes, -

Bevond the committee'sractivities, have you atﬁempteﬁ _—
and_I suppose my question should be have,you.attempted:r
to relate flows on dny watershed within the caseraréa to
the rate of Indian cOmmeréial harvest of any species ofiﬁ‘j,

anadromous fish?

' I have related the flows, but not by studying the USGS

records to determine the'volume'qf those flows specifically
in éubic feet per second. I | 7
Would it be a fair statemént, then, if we again uséd_the
Hoh River as an example, that you would not ba,aﬁle;to

recommend or establiéhras a biologist what flow levels

:-you might consider to be limiting upon the level of Indian .

commercial f£ishing activities on the reser#ation? :
It would be a relative thihg, and I can't cite it to you
in cubic feet per second. Anyone familiar-with.thé rivers

in the Pacific NOrthwest, or most rivers are aware of the

fact.that*there are,high flows, periods of high flows,

and periods of low flows, and that the migratiOns:of_salﬁon

and steelhead are both affected by Changes in the. flow.
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- to races, as we spoke before. In other words, on a gooa ,

. Can you express the term as you use it, major segments

But'youlhave,made_no effort to_relate-flow conditions to
rtime;oftmigretibn in any quantitative sense,,ofher thanr
the general sense which you have just described? =
That's rlght ‘ '
Let's proceed on page 6 to the third reason'which'yeu
state iﬁ support of your opinion, which reads: |
- "Third, the salmon'end steelheedlrunéfgenerally
continue over.seﬁeral‘weeks or months althoﬁghﬁhere |
are peak periods, such Indian net f;sheriee ere |
incapable of capturing anleﬁtire run or majo#-
segment. of the entire run.
My flrst questlon, Mr. Heckman, is what do
you mean when you use the term."major segment"7

I suppose in reference to major. segments, I am referring

number of our streams in the Pacific. Northwest, we have
segments;;these are segments of‘the.rﬁn'that might be
destined forVOne tributary.and enother'major segment of
the run destined for ‘another trlbutary. This is ﬁhat"I
refer to, more or less, the races. of the partlcular specmes

destined to the spawning areas in any glven dralnage.

in a nercentage’

No, because one tributary of a system mlght produce, say,

30 percent of an overall run of a partlcular spec1es and the
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-system- whereas, another trlhutary mlght produce 40 Dercent

another one; 50 pergent. I don't know. Iz couldn‘t be
broken déwn that way. |

Is thls ltem 3 cglnlon that's expressed, lS it based on
your personal observatlons° |

Some of it is. |

Is it based on any data?

I would say more than agything else, it's based dn,just'

my backgtound withzthe'resogrcé and the tyﬁe of.fisﬁéries“
that are conducted on lt.- | - |
We w1ll relate it again, if we use the Hoh as an example,'
do you have any data relating to the HohrR;ver Whlch would
support the statement cont#ined‘in YOur testimony, the
third statement? If so, what is it?

No specific data reléting specifically to the Hoh system.r

Would that same statement be true with regard to the:othér

watersheds in the case area?

Génerally.

. Generally?

Yes.

We now turn to your fourth reasén, line 11, which reads:

“Fourth, the peak‘péxiqurof‘the runs generally. !

occur during freshets, and the associated high water
conditions of freshets freguently preclude effective

net fishing."

1
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oI belleve you're rlght.

Please go back and re-read it and refresh your membry.

My first question-is, isn't this really another
way of stating your second reason on line 4? 1Isn't this

really the same thought or concept or 1dea°

So. that nothlng really would be added by my asklng you
these same questlons again on that 901nt°
That 's correct |
Rather an lnformatlonal guestion more than anythlng else,
on page 7 of your testlmony, at llne 3, Mr, Heckman, you
state: ,
"A fairly ty@ical examplé_is proviﬂed by the
Quileute Indian net fishery for steelhéadjOn the |
Quileute reservation'” |
My questlon is why dld you select the Quileute
as a typlcal example’ | _ 7

I'm not certain what the entire guestion is,

{(Witness complies.)'
THE'COURT* They appaar to be descrlblng the
Qulleute as an instance of the type of- lnformatlon.
-(By Mr., Coniff) Is:that true, Mr. Heckman?
Yes,
pid you mean to imply that other river systems Would not

be typlcal, such as the Hoh or the Skagit or the Nisgually?

You“d;dﬁftjmeantto contrast particularly'the Quillagute, is

1314
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Q

‘No. But I include salmon in that statement.

Yes.
~Now, proceeding on down the page, you indicate that-you have
‘made certain observations of niéht fishing:by Quileute |

_Indians with gillnets during the months of'Décember;.197l

ny point?
No. _
Again . a poinf of~c;aiification, line li, page 7, you state:
"Membersrof the-guileutezmribe have fished by
" means of gillnets for'Salmon,and‘steelhead-fdr many
‘years in the Quillayute River, bbth_wiéhin'énd '
' ﬁpstream from the‘feServation and Park area.”
| pid yoﬁrteAIly mean to say that, in 1ight,of:
your statement regarding the GAme Départmentias'it might

pertain to steelhead?

You would exclude steelhead from that statement, would you

not?

and January and February of 1972, and you state that the .
Indianrcatch was predominantly, if not entirely steelhead.
Yﬁu go on to state that the nhets -~ on an average
night of'fishing, about five steelhead per net were taken,-
and I believe that yOu indicateffhat approximately‘twenty
to thirty Indian fishérﬁen Wére_engaged in this fishiﬁg,r

Now, my gquestion to you is: Do you'know‘how-

many =-=- were your observations random observations or wés
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observations?

These findings were a result of visits to the reservation,

" I take it there was some hearsay information includedrin'

fishermen per night?

-p 0 m

“the total catch of these Indian net fishermen who fish at
night for steelhead, is that correct?

- Well, Indian fishermen like'weekends,,they don 't like to fi

there a system ﬁhat_you followed in making those'

discussion of the matter with tribal fishermen and other
tribal representatives, and by actual visit to the fishing

areas by boat.,
your statements here on the avexagé nightrfishing,'five

Yes, we took the word of the Indlans on that

Would you consider that rellable? |

Yes.

A&cording to my mathemaﬁics,‘if-we assume;twenty,'which'
is your lowest figure; ﬁwenty Indién fishérmen-catching
flve fish per nlght for a month and an average of thlrty
days per month, that Would be 100 flsh per nlght, multiply

that, that would come out to,'I,belxeve,_approxlmately_

, 3000 £fish per month, and we Would 31mply then multlply that]

by the number of months that you have testlfled to, and ,7

that would give us in your judgment a_rellable flgure fdr;

What is wrong with that statement?

Fall

e,
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-runs are not entering the river onthe same magnituae

Well, you yoarself*statea an aveiége nightiof fishing over. |

- I don't believe I assumed they flshed every nlght durlng

‘What validity does this information have -~ as a biologist,

-'clarlflcatlon questlons, Mr Heckman. On llnes ll and 12

: .for Admis;one the Game Department 1ndlcated that this

every day. Also, there are a lot of conditibhs_inrthe'

river that preclude effective net fishing.: Aiso, fish

en a daily basis over a.three or four months period that -
you are talking about,
this three months ' perlod that you took about flve steelheac
per net, I‘m taking what your assumptlons were, Mr.
Heckman, and making mysmathematlcal computatlons,;

accordingly.

that perlod. I 3ust assumed that they caught an average
of five fish per night when they flshed.

How many nights e‘Week did you assume ‘that they were
fishing? | ' | |

I didn't really assume how many nights per week.

what validity does this information have?
I believe it serves, more than anything else, forgive the
reader an idea of the magnitude‘of the“fishery.

Let's move over to pege 8. Agaln I have a couple of

you refer to the Chambers Creek hatchery located near.

Tacoma, are you aware that in the answers to the Requests
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egy source was the .South Tacoma hatchery,_rather than the
Chamberé ﬁreek hatcher?’ ' - 7 |
That may be; they are one and the same, to my knowledge.,r‘
No, they are not -- |

MR; PIERsoﬁz I mové“ﬁé_strike that statemént
of -counsel. | | -

MR, CONIFF' It's in the Pretrlal Order, so it

doesn‘t make any difference.

(By Mr. Conlff} Furtherron down on'page 8, ydu state that

lines 23 and 24:

_“ReéordSiof*annual Indianlﬁet 1§ndiﬁgs'aré- _
incomplete during the same peiiod We have estimated~‘
- that the Quileute. Ihdlan flshermen landed 5200 |
steelhead for each of the years 1970 and '71,- This
was based upon 1nformatlon furnished by a fishrbuyer
- who purchased approxiﬁatély 75 pércenﬁrof the stéél;'
heéad harvested by the Quileute Indians,"
My question is, first, who is.the,fish:buyer
who related this information to.youé_ | )
This was information gatheréd 5? a member of my stafﬁ,
and I'm not positive of the name of the fish buyer,
Is there more than one fish buyer who purchased fish
harvested by the Quileute Indians? o

I would assume that there is more than one, but this

‘ partlcular one clalmed he purchased 75 percent

1318
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1.7 Q Who was this one?

2| & I couldn’t be positive, but I think it might be Reggie

3 Ward. ' |

41 0 Who are the oﬁhér_fish buyers who pufchase'fish‘from_the

5 ' Quileute Tribe? | :

6 A I don't know all of them.

7 Q@ Do you'know any more? B _ 7

g | A I think one's name is-ieo Wﬁlliéms, a gentleman- by the _

9 " name of Stritmatter ﬁay buy some of the 'Holi:z fish?.and

10 I'm not positive.

11 | @ But you don't know which one ofgthese,three fiéh buyers

12 : inaicatéd fhat he purchased approximately 75 percent of the

13 | steelhead harvested ﬁy the Quileute Indians? |

12 | A I'beiiéve“it was ‘Reggie Wafd.

15 | @ Do you believe that he in facﬁ did purchaée approximately
16 | 75 pércent of the steelhead harvested by the Quileuete |

'17 © Indians? |

18 | A We discussed this with some of the -- I didn't discuss it

19 ' personally;.but a staff member did discuss it with some
20 | of the tribal represéntativqs,_énd thef,cbncurred that .
21 =hey did.

22 Q Who is thé'“they concurred, " who does that mean?
93 | & The tribal represehtatives'concﬁrred_withrthe statement
24 Lo made by the fish bufef that he bought 75 percent,

25 | @ Do you a@s. a biolo§istﬂgpnsider this source of data or .
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information reliable?
I believe it's the most reliable we have at hand.
Isn't it in fact the only information you were able to

obtain regardiﬁg the rate of harvest by the Quileuté

- Indians?
That is a fact..

' Isn't it a fact that for elevén years you haven't beenfable

to get any other type of data or info;mation‘regarding the
rate of harvest of'Quileute Indians'of Steelhgad other
than that related to you by flsh buyers?

Let' s clarify that by saying we had notmade an attempt to

' gather that lnformatlon 31mply because we had not had the

manpower to go about gatherlng that

Would that same answexr be true- for each of the other trlbes

W1th1n the case area?

Pretty well,

Turning to page 10, lines 28 through 31, do. I iﬁtergret

you correctly in that statement; which refers to the

.Columbia River steelhead runs indicating'the ﬁargét-species

and referring to incidéntalrharvest, is that the:Compact

Commission or the Columbia River Compact Commission does .

‘not affirmatively establish-commerciai fishing -seasons

WhlGh are de51gned to take steelhead’

yThat s correct

Q"'_Turnlng tO'page 11 I am referrlng to the table which you

'jL13zo
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have prepared, which you have labeled t"st;mu::uz:n:'ste—:-.e::i.he.amil"“

',and I belleve this relates. to the steelhead runs ‘of . the

Colunbia River, is that correct?

Summér steelhead runs, ves.

- You have on line 25 a series of figures you labeled as

"runs, and I am'wondering what data you used to develop

that figure?

This information'heré again was prepared by a staff member

of my staff, and_I‘m quite sure, that he referred'tb thé

Columbia River run statusrreporf, which is compiled by the

jointrgtaffs of the Washingtbn gnd Oregon agencies.

Is it_ttue that iun'sizé‘is a tctél of what you have

1abelad'aswcomm9rcial také, sport take -- excuse me, total

take -- not, it would not be, I am sorry. | |
Do you know if in the sport take column on’

line 27, the data includes sport take of steelhead in the

Columbia Rlver main stem and trlbutarles above Bonneville?

I_belleve it does -~ pardon me, no, it does not.

'If it does not --

It includes the commercxal catch -- lt 1nc1udes the sPort

catch below Bonnevmlle Dam added to the Bonnev¢lle count .

" The- spoxt take flgure ~- am I correct in interpreting vyour
.. answer, that -the sport take figure presented in your'table

does ﬁ9t inc1u&efsp6rt céught'sﬁeelhead'above'Bonneville Dal

¥eé, I,believé;it_&éé§ include the sport catch above
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Bqnﬁaville Dam. 7
Would it not follow,-therefo;e;.or then that what you have
labeled as percent téken in the bottom column would'pot-
be correct? | 7 |
Well, the total of-the commercial and sport také at
64,000 Would hemroughly 40 percent of 161, 000
If the sport take is not correct, would not the percent
taken flgure be nn.nc:c::r:rea*.ct‘> ~
The sport take is lnclude& in the run size and therefore,
the percent taken 15 correct. |
I believe that you testified that the sport take flgure
you have shown on this table d@es not inciude sport. |
caught steelhea& above Bonneville, am I correct? 7
The figure of the sport take @oés include the catch above -
Bonneville, | | -
That is your flnal testzmony on the s.ubje.ct‘>

MR, PIERSON:VFor the purposes, ycur ﬁonor, of
hisrtestimony, I assume the witness_cah éorrect his_aﬁsWer
later if he'finds=he is wrong? | |

THE ‘COURT: That is the prerogative of the

'Aw1tnesses generally.,

(By Mr. Coniff) Turn over to the top of page 12 Mr.-

; Héékméh;fandffhere'you have presented the table entitied .
"j“Wintér-Steelhgad}?_and vou have labeled on line 3 a

' column entitled. "Run Size," for four columns. My question

= FE X . ¥
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purposes and its tributaries below Bonneville Dam?

Vyour table°

It is determined by adding the sport catch to the commer01a1

- counting stations; dams, and such facilities and

fltrmbutarles downstream from Bonnev111e.

regardlng that flgure is is the data represented in those
columns "run sxze,? does that 1nclude any steelhead that

move into trxbutarles for spawning purposes or sportsltake;

The run size of the winter steelhead is considered a g
minimum run size, and i£ takes gnto'account fhe_sport,and
commercial catch below Bonneville, plus the information |
from counts at dams and other faeilities_;n{the_tribﬁtaries
below Bonneville,

How is run size determined that ydu have represented on
catch and applying then the ether information secured at

Well then, how many steelhead, to your knowledge- go lnto
the Cowlitz River? . ' 7

I don’'t have that information.

That information is not portrayed in thlS flgure, 15 lt,
for'any of the four years in questlon° |

I don't regall-when_the Cowlltz;began coﬁnting iﬁformation.

r

flcon@inheﬁgbn the next'page.)
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1] 0. WHEE about “any | 6ffthe othex tributaries in the

Q_ -'- ,lower Columb;a ané below Bonnev1lle, on any of
3 1 - those steelhead counted or represented in your run’
4  " smze flgure that you. have put in column, line 3 ‘and

5 4 Tﬁand u—columns?
6 | a How abouft it? T believe that --

710 ;I sald have you 1ncluded steelhead that go 1nto‘

8| .trlbutarles below Bonnev1lle° Are those steelhead ,
o | f'lncludeﬁ.ln numbers, in the number that you have |
RN represented here:iﬁ your table on. line 3, page
11| . 122 | |

12 } A There has not been an estimaté included in the run

13 © size .that would account for the spawning escapement.
14 other than that information gained from counting

15 stations. - |

16 | o Are there any qounting stations én_Gfay's River?

17 | a I don't believe there is one counting there présent—

18 | 1y, no.

19 Q.  What is the source of your run size figures that
20 you have represented here? Can you break it dOWn
21. for us, the data that yQu used ih_dévelopihg those.
22 figures? _ . I

23 | a ~ This information, as IVSaidrbefore, was taken from

24 " the run status report prepared for the Columbia - -
25

River by the two State agencies and I'm-quiteucertain
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And this figure,

that it includes the commercial and sport catch

below Bonneviilélbam, plus the count . information.

fat whatéven-facilitiés are available in the tribu-

tariés-&owﬁétreamrfrom Bonneville, bubt it does not
include an‘estiméte of the natural escapement to
the spawnlng grouna.

:So ‘that run 51ze flgure, in your opinion, would not

" be totally accurate’

'It is the minimum referred,to, as the minimum run

size. .

therefore, would actually in reallty
be a hlgher figure by some unknown amount°

That is correct.

And therefore the percent taken figure on line 7

of your table, the four columns representing the
four years, is in error? |
| ‘MR.' PIERSON: I am Aot sure it is clear,

in error with reSpect-td what, and I do,not follow

" +the question, either.

THE .COURT: I suppose what you-mean, that

accordlngly that percent flgure mlght be greater

to some extent unknown, at least to the Wltness.
Is that what you mean?

MR. CONIFF: Yes.

THE WITNESS: I believe, Your Honor, if we
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were able to come up with a total run size estimate -

-% tha£ the total-take'percent would be lower, because

the tdtél run éize'would be larger than shown here.
| THE COURT: Is that a good point.to have.
a recess’

MR. CONIFF: That's right, we-will-have,

’ a recess for ‘15 m;nutesD' We will resume at 2 1072

THE COURT. nght.
| (Recess.) -

THE coukwk.Continﬁe, Mr. Coniff, please.
(By Mr. Coniff) Mr. Heckman, returning to yourr
'teStimony,_page 12, Wé have_ﬁow reviewed éhe:data
that you have presented- Do. yocu belleve that the
conclu51ons that you have reache& in line. 9 throughq
23 are_correct?
Yes.

I want to direct YOur-attentionAto'page 13, and I

asked the bailiff during the recess to place on thé

wall behind Mr. Heckman, Plaintiffs' Exhibit 67B,
which purpoftS'to be an illustration of tﬁe Fréser}
River. I believe that this is an exhlblt which has
been admltted 1nto ev1dence, and that you testlfled

with regard to the flsherles in the Fraser River.

My first queStion'is: Isn't itrtrue, Mr. Heckman,

'that by far the major fzshlng efforts of any
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' sort commercially  is for sockeye in the Fraser
‘River?.

'In the Fraser Rlver°' Yes.

. the drlft net flshlng areas which are deplcted on-

"the. exhibit on the wall behlnd you?

:-the.majority of sockeye runs have migrated through

‘exhibit?

. ' Yes, I believe that Woulé'be anraccﬁraté statement.

- Yes.

And isn t it true that the steelhead runs generally
in thefEraser River occur in the early fall and,

Wlnter after the. sockeye runs have passed through

?érdoﬁ ﬁe;‘but did vyou éaj commercial fishing?

I am sorry, Irsaid, isn'trir-true tha£ the éteélheadr
runs which occur in the Fraser ﬁiverrgenerélly | |
migrate through the drift'nét,fiShing areas depicted

on Exhibit 67B during the early fall and winter aftex

the drift net fishing areas depicted upon the

You have alsofindicateq t+hat you have a general
familiarity with the regulatory scheme which is
imposed upon the\harvésting of the fish runs in the

Frassr River; is that true.

And isn't it true that generally from October

3lst on each year for the past ten vears that‘there

has been a total closure of the drift net commercial
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,flsherles in the area depicted as drift net fishing

'iareas on the exh1b1t°

I don t know for sure~what'the closing date is on

that. I belleve there are net fisheries in the Fraserj

Rivér'iﬁflc of the 12 mbnths of the year.'I don't

know. Thls lS 1nformatlon I. recall.

Well,. do you recall the date, the end of 0ctdb¢r

- or beginning p£~November? Does that ring a bell

with regard to the institution of closures, or do
you know?
I would have to review it.

Do you know if thereAis any sport fishing for steel-

ihead in the main stem of the Fraser Rlver°

I belleve there is.

Do you know 1f,thre'is any. spor£ £ishing foﬁ steel-
head in the tributaries to the Fraser River?

Yes, to my knowlédge. |

In light of your knowledge quthe'r¢§ulatory situatid

on the Fraser River runs, isn't it tfue that the

Canadians generally 1nst1tute closures on the
commerclal flsherles to a great extent to’ protect
their Chinook and coho runs 1nto the Fraser Rlver_
system? |

Generally ﬁheir reguiations are to protect ﬁhe-

salmon runs.

1
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fAnd tney are unuaually tlght, speaklng in general

'-terms, unusually tlght restrlctions to protect the

'systems°
I am not exactly certaln What you mean by "tlght,

but - I'm ‘sure that their regulatlons are promulgated

Isn't it true that- they don t allow nearly the

' present the lnformatlon 4,000 steelhead.

the average from 1956 to ﬁhe present eime?,

Chlnqok and "’ coha:runs in the commerc1a1,flsh1ng
areerdepigéed on the exhibit referring to specifically

those Chinook and coho runs of the Fraser River -

to allow a harvest and protect the escapement.'

efficient time to the coho or Chlnook runs that

they allow on the seckeye?:

I don't know.l

Now, if we tuﬁn to page.l4 of your testimony; lines
22 through 24, you present the 1956 data regareing"
the relative streﬁgth-of theeruns, and‘note that -
there were the largest 51ngle number of commerclally
caught fish of sockeye, and note that you present

the 1nformatlon, 582,000 scckeye, and I believe you

' Would yqu say'based on your knowledge,and B
experience of.the.Fraser,Riverrruns that the
respective percentage of catch between steelhead

and the other species of salmon listed is about
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QJI‘am’éégaking of bﬁl; park recollections.

Again I would hévg-to';eview the ;ecords to answer
thqt;Q;r . | _ ‘

You;angfﬁdt even able to giﬁe us -- in.your bpinion
is 1956 represéntative‘of typical catéh gonaitiénsr‘

or typiéaljnumbgrs1of9fish-taken in the commeréial

-net. fisheries in the Fraser River?

It would probably bexsafe to say,that;the ran, the

numbers for: the individual species relative to .the

others might be ball park.

Do you know;if'sﬁeeihead.is a game fish by law

'in British Golumbia?

"I am of the underétanding'that there are no

commercial regulations forithe taking of steelhead
commercially. 7

So thét the 4,006 steelheadrthat yoﬁrreferred to
here at line 24 ﬁou;d he steelhééé which might.be,'

incidentally taken through the catdhing of other

. species of salmon that you just ——

That is correct.

‘I note on the exhibit that you have Indian food

fisheries identified. Do'you know where those
Indian food Ffisheries occur on the Fraser River?

It 'is my understanding that they occur throughout
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rthe watershed.,

What is the source of your information?

VWell “this is information proviaed-tO'us by the

Canadian Department of Environment Flsheries Services

Un&er the Canadlan regulatlons -—

MR‘ COWIFF “And perhaps, Judge, this

might-be,an agproprlate moment to at least for

record purpose request your perm1551on to reserve

an eXhlblt number. My purpose.ln-maklng thls

reqguest, Judge, is I am intending to obtaih:certi—'

_fled coples of the Cana&lan laws and regulatlons

pertaining to an Indlan taklng of anadromous fish

for,personal use and consumptlon on tnerFraser

. River. Inasmuch as plain;iffs-haVe,opened.this'

arxea up, I felt it was incuﬁbent upon nme Lo prove
the foreign statutes, and with'your permission I
would like to advise counsel that I would like to

ask the next consecutive exhlblt number, Wthh i

' belleve is ==

MR. PIERSON: It is agreeable thh ‘the
plaintiffs, Your Honor.-

MR, CONIFF: It¥wqﬁ1drbe G-zd,,and:i
would prOposeukhat the'record.wouldrﬁefiecﬁ then
G- 20 at this point will refer to -- :

THE COURT: You may have a sub ‘number - for
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separate papers o o % ol documents that bear on that same

sub;ect.

Is- 1t your understandlng that the Indlan flsherles o
Qn-the Fraser Rlver system:were for comme;c1al

use or. for personal use.under the Canadian regula-

tions?

Personal. use.
If you know , will you state whether or not.

governmental authorities in Canada enforce that

‘limitation?

It ié my understanding thatrthey do. However;
thosé 1nc1denta11y takén in thel commercial"J?“iﬁl
fishery may be sold. '

I am aware of that dlstlnctlon in your testlmeny.

You made reference in your testlmony to the 98

percent a year capability 1n the commerclalrnet

- fisheries at the mouth of theﬁFrasei River.

Do you agree with the findings of the Inﬁerna-

tlonal Pacific¢ Salmon Flshlng Comm1551on that that

gear, whlch I belleve if I am correct,'ls drift

net gear in the Fraser River estuary a:ea is caéable
of taking 28 percent of'the-ﬁiérating_salmonid
stocks which pass through that aree upstreaﬁ?'

I believe that the gear that is referred to

as the Fraser River net fishery includes both
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the gill nets driftéd in the river,-mainJSfem;
and the salt water area out’ here, 1nclud1ng

an adaltlonal number of glll nets and trollers,

is the one, totally accordlng to the repoxrt of
: the Internatlonal Pac1flc, "capable of taklng 98

r.?percent of 'the fish available to it. I believe

those are thelr words.

(Continued on next page.)
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And_yoﬁ agree Wi;g thatjconélﬁsion?

I*dqﬁ't have aﬁj-infofmation to fepdte'it.

Two'fiﬁ&l areas of-queétions,'Mr. ﬁeckman..i belie#e
they are short subjects._;' |

Dld you attend the- recent meeting of the

-Washlngtnantate Game Commission which was held

at the Hyatt House on August 20th?
Yes, I was there. 
And did youraftend that'meeting in, shall we say,

an official capacity as a federal employee?j

Yes, I was on the job.

Did you make any recommendations to the Washington

State Game Commission regérding the establishment

of special Indian commercial netting seasons for

stéelhead beyond reservation boundaries?

No.

Why?

I wasn't asked.
Did you understand it was in the nature of a_pub1i¢

hearing where the commission was soliciting views

‘of all interested parties. to make recommendétions

to it concerning this subject?
Again, I was not asked to comment.
You were not asked by your superlors°'

I was not asked by anyone.
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In anf event, you " dld not offer any recommendatlons,
is that correct° |

That's correct. ,,” 7

X belreve you havelndlcateﬂ that you were_ present
durlng the testlmony of Mz Cllfford Mlllenbach

or behelf_oﬁ;rhe Washlngton Department of Game?

I arrived after"Mr. Mlllenbach had begun’ hls'

.statement but I was there durlng a good portlon of

it, yes.
pid you review his written testimony?

Yes.

:You have read it? Do you:recall Mr. Millenbech

indicating from the'fish buyer information thetrhe
was able to obraln on the Nisqually for the years
1970-'71 the Nrsqually Indians and their on- reservaw
tion took 6,995 steelhead durlng the 1971 seaecn
and that during the same period‘the-qurtsmee err
citizens of the State in off-reservation waters took
1,054 steelhead? _ | 7 _

If you would assuﬁe that.rhose:figures~ere
reasonably correct, HMr. ﬁeckman, would you state
your opinion as tO'whetherLQr*not'thatedivision of

catch represents a fair and equltable share to

the lequally Indlans.

I'm not qualified to answer that guestion.-
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_flsherles has dgsignaﬁe&ipprtionsﬁof Mr. Heckman's

plaintiffs have noted some objections to the

‘testimony that was designated.
‘to, of course, cut down on the necessary cross-

‘not reviewed that exhibit We-pqstpone maybe untll

it contained in my draft. Thiat's the part that I .

MR. CONIFF: I have nothing further.
THE COURT: Mr. McGimpsey?

MR. MCGIMPSEY: First of all, Your Honor,'

deposition as;.fisheries'exhibit,F-29. The

The purpose'for designaﬁing-the testimony was
examination. And I suggest that lf the court has

tomorrow a ruling on the Speéifids, unless the

Coﬁrt is ready to rule-cnrthé specific ébjections.
' THE COURT: Whare,wiil i find thaﬁ?' 7
-MR. McGIMPSEY: Thaf-will be Exhibit Ff29.-

THE COURT: I have read that, as I havéf'

told fou is incomplete. Do you remember this-ﬁorninge

MR. McGIMPSEY: Yes. |

THE COURT: So, I am not sure what'your'
objections are. ' ‘

MR. PIERSON--Your Honor, T think one of
the problems might be in the copy you have is that
in flllng thelr exhlblts the Flsherles Department took

the first two pages of the de9051t10n to show What

1336 - .
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_began to: examlne “Mr. Heckman, which is the,reason

the item was, and then in their questiohingrof the
depééitioﬁ it doesn't begin unﬁilrthe-second'or

thlrd day on.' They sklpped to where Mr; McGlmpsey

fbr'the gap. I am pretty sure that you. have all
of the materlal there.
MR. McGIMPSEY: Ygé;

I should méke it clear to the Court that the
entlre dep051t10n has not be de51gnated but only.
those portions of xt that we- felt weére relevant
to the case. 3 _

THE COURT: And it starts w1th page 156
after the first two pages? _

MR. McGIMPSEY:-Yes}Vthat is corréct, Yoﬁ:
Honor. . ) | |
_ THE COURT: I think that it-wéula be:'_
dgsiréble, in view of foﬁf éiatement, to go:aheéd‘
and-consider these obje;tiohs.

MR. MCGIMPSEY: At this time?

THE COURT: Yes. -'  _

MR. PIERSON: I will borrow Mr. McGimpsey's
copy here since T didn‘t Bring mine to the courtroom.

Péges 156 157 and 158 begin by a questlon

which, in essence, says to Mr. Heckman ‘From Mr,

McGimpsey, "What is your understanding of the
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R in thls court to try to determlne what that 13.

sometimes what a w;tness thlnks about something,

becomes in itself evidence. And now, whether this

'credibility,'not his integrity, which are two

_dlfferent thlngs, oF course.

Indian. treaty right'to fish at usual and accustomed
stations off the feServation”“
My objectlon 15 thae he is not competent to

answer that. The Court and the partles are here

THE COURT: ¥Yes. And 1t'wou1d take, I

think, anthropological expertise::, too. .HoweVer,
however ill-informed he nay . ‘be on the subject, it

is such a situation or not it is not clea;‘to me.

I would not be inclined_to.giverany,ﬁeight-
whatever to his opinion bn the subject matter. - But
if what his opinions are Ln some way or other |

relfect upon ‘his knowledge, hlS experlence, or?

understacdlng, or the llke, thet would be admiesible.
| So, the only;pu?poee,f0£ which I'woula considerf.
it would be that. - 7 7 -

. McGIMPSEY: That was the ﬁﬁrpose,of it.

THE COURT: As it might reflect upon his

MR. PIERSON: In.light of that, I withdraw

my objection.

Page 162 is the next place;
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*.° THE COURT: I have it.
MR. PIERSON: As I understand it in the

qﬁégtioning ﬁp'tﬁéré,5the term'“allbcation“rhas not

beer’ defified. Moreover, the question begins:

"Agide from allocation of the harvéSt
do you have any specific disagreements with-
&heﬂbiplogical.asyeCts:of*the ﬁépartmeht'0f ”
Fiéheries'rménagement'of'thersalmpn resou£Ce3

My first objection was one as to form, which
I must confess-Irdnn'ﬁ'récall riéht now. The other
is that that term %allocation” istnot defined.

THE COURT: You are speaking of the
gquestion thét starts at line 137 It's a multipl¢
question for 6ﬁe thing,-and mﬁifipie'questions
ordinarily arérnqt-desiraﬁle. o _

R MR. McGIMPSEY: May I Suggest, Your Homor,
that objections as' to thé'fo;ﬁ are ﬁaived if they
were not raised at the timé of the guestion? |

THE COURT: Yes. But he,said,ﬁhat is his.
first qﬁestion{ ' | ' ' ' |

MR, McGIMPSEY: I mean they are waived if

thay are not objecfed,to-at the time of the‘deposi;’

tion so that the guestioner can re-form his guestion.|

THE COURT: I am not going to exclude; it -

 on that somewhat technicalfgfound.
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Tell me what else is wrong with it.

MR PIERSON As long as we have an

’understandlng of what the term allocatlon“ means,

"Wh1Ch Was-not deflned at any tlme ;n the question,.

I Would have no objectlon. _

THE COURT: Let's ask the Wltness What he
‘nndefstood the term to mean at the time he was belﬁg
interfogated. |

R. McGIMPSEY: I beélieve, Your Honor, even

- if reading the question when the witness responded

there, iﬁ'éddition to alloéatidn,_and the,Questioﬁ
Went on, aside from any allocation, in other words,

concedlng that you may disagree Wlth the fact

that the number of fish reaches a,certaln area! the-

nunber the area should receive, aSide'ffom~that;-that
I think in itself defines what.Fallocatioﬁﬁ was .
meant to mean.

THE COURT: I think he is on the stand

'now and he can tell us ‘what he understood the texm _'

“allocation" to mean -in the context of thls questlon-
1ng that was belng made at the tlme.
You have scanned 1t there, haven't you?
THE WITNESS: Yes, sir. _ | _
THE COURT: What did you think that meant?

In responding to therquestioﬂ,"What,meaning'di& it
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have in your mind2-- . - -

THE WITNEss-“'I assume'that *allocation”

.. as used there meant the division of the harvest

 between the various user groups.

MR, PIERSON: Very well. We waive our

objection on page 163. -
The next'objection occurs on page'l7l¢  The,'

questlon to Mr. Heckman 1s"

"Do you know whether that decision® 75--
and I have got to read here and see'what it means.
,I bélieve the deéisisn'refétred to the position
taken by the United Sfates goéernment with regard_
to the existence of the Puyallup Reservatlon.

THE COURT: It is of such sllcht evidentiary

value, do you think it is worth the time to .evaluate?

He says it may have been.

"I knew ajlittlé, véry'nrecocious boy.  ¥YOu would

ask him guestions, and he would always say, "Well,

' 1t may or it may not."

That pretty_well covers the ﬁerrito&y.
MR. PIERSON: I will pass onfthat objeétion.
The next one is a little blt more to the 901nt..
Ba51cally Mr. McGlmpsey is asklng Mr. Heckman what
he understands the policy of the Department -—

‘THE COURT: What page and llne°'
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MR.. PIERSON: Pagé 171, lines 10 through

He is asking Mr.Heckman what he thinks the
reason for thé policy of thé-Department of Fishéfies_;
is; I'm wiliing to let this go in if the"other' L
guestion in his testimoﬁy'which was stricken out-

is allowed to come in. I had asked him the same

'typé of guestion on his direct, and the Court

sustained the dbjection. ,
. (Continued on next page.)
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THE COGRT-V Well, here agaln ‘the answer is so

' vague, I don't know what the answer means, to tell you the -

truth. It Certalnlyuls not_very_precLSe, and lf you want :
to object to it, I wdﬁid just séy'%hat it is im@feciée to
some extent. it is of such little probatlve value,'I:5
don't know why you brought it up. |
7 MR. PIERSON: I,have one more objectiop which
appears at pagé 20 of tﬁefthird.voiﬁmé; §aqe 20 of the
third volume -~ | ' ; 
| THE COURT: . Tn this d0cument here (1nd1cat1ng)°
MR. PIERSON: Of F-29.
MR;'McGIMPSEY:,,Exhibit Eﬁ29;=there aré three

volumes of Mr. Heckman 's deﬁosition testimony, and aftér

you get through with page 180, ydﬁ get into the third -

volume which begins new pagination agéin.

THE COURT: I have a page 29 here, but I don 't

VSee any - notes of any- objectlon on it.

MR. McGIMPSEY: Page 21
MR. PIERSON: Page 21 is the flrSt page.
THE COURT: T have ;t.

MR. PIERSON- Andithe objection goes through to

;,'page 25 ~and the questlon is ba51cally asking Mr. Heckman :
- to 1nterpret ana descrlbe the regulatlons which ‘are now

1n.ev1dence as,Déﬁmmmmﬁ;xs 5 and the Jolnt Biological

Statement.
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' BY MR. MCGIMPSEY:

er

Before I answer that, may I correct you, Mr. MeGimpsey;

.the Dlrector of the Flsh & Wlldllfe SerV1ce told me there

- ity would be the Ind:an trlbes, ‘the managers of the federal
%lands, state agenc1es, and any other citizen of the Unlted

;States.

As,ﬁar as userigr6dps bf anadromous fish, are Indians your .|

I think one; it i$ npt_the'BeSt evidence énd,
secondly, it would be hearsaj; any testimony he might give.
I don't mlnd hav;ng that testlmony in, but it certalnly
is not prcbatlve. '

THE COURT: Here again, it certalnly 1s not the
best evidence, to say the least, and has very llttle value,
if any. But we will leave them in juét because it does
indicate what he thinks they prévide,'and how theg'afe
applied. - | '

I will overrule the objection.
CROSS EXAMINATION

Mr. Heckman, in your position -as Director of the

Northwest Fisheries Program, how many clients do you have?

is only one director, and I'm the Manager of the. Nbrthwest
Fisheries. 7
As Manager of the Northwest Fisheries Program,

If I were to just generally categorize. the clients,_I ASS VIS
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Do sporiks fishermen or commercial fishermen become —-—

‘are they your clients?

I am not sure I understand you, but I don't belleve that

' brlefly.

‘Have you ever represented soortsmen or commercial frshermen?

'And'how indirectly?
“’I can - clte an example of the recent hearlngs on the
fColumbla Rlver;although I dld not address the group, I was

_partxcrpant in- the preparatlon of the Department of

only client?

No. . .

We assume that the efforts of our-program w111 beneflt all
user groups, lncludlng sportsmen,
Are you ever concerned with balancing the needs of the.

commercial and sports interests with Indian interests?

we are exerCLSLng balanc1ng the needs of .one group agalnst
the other.

Have.you ever appeared before the Departﬁent_df_'
Fisheries hearing,-regulatien hearings? |

Yes; I have. :

And have you ever spoken on behalf of the_Indiaﬁs'at,those |
hearings or given teetimony in.behalfrof.the Indians? |

1

On the Columbia River I have represented the Indian clients

Indlrectly I would say, yes.

Interlor'erstatemeetirn which I strqngly recommended a
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closure of the;Ihdian net fishery above Bonneville Dam

to a greatef dégree than. had been recommendéd-by'the'
state agencies, to protect the brood ruﬁrreturﬁing to the
national fish hatchéry at Spring Creek. o .
Was ﬁhe purpose of.recommendingiﬁhgﬁ closuie,othér'théﬁ _
conservation? o ' | B

The primary purposeioﬁ-that clogure was coﬁservation.

and was that in direct effect conservation of the resource

that you indicated was a representation of commercial

_and’sports interests?

Yes,
Have you had any experience in drawing upfregﬁlations_thaﬁi

set seasons and gear limitations?

- With Indian tribes and as WQ‘ﬁightrcomment upon the .

regulations proposed by the state.agéncies;

" Other than the experience thét'you have'had_with-lndian

Tribes, had you ever had the responsibility and the
authority to draw up regul&ﬁions thét would affect more

than one user group on anadromoﬁs fish; and to put,thdse

- regulations into effect in an attempt to preserve an

anadromous fish. run?

V No—., -7-;_-- * ) - ‘:v :::“ 7 ='
0 1_pr§gwi§pffega:dftoﬁthe;éXperience.that you have had with
- Indian tribes;:és T. undexrstand your testimony in answer

_to;Mr, Conifffs questions, the Muckleshoot Tribe,is'bne'of
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' of assistance to the Makahs, and we have given a good
- deal of assistance to the Muckleshoots, I can't-é—:

_In other words, you have given a good deal of assistance

'unsure as. to whether or not you made any recommendatous
,'regardlng mesh sxzes?

i'If;that.s:your;understandiﬁg‘——:

. Is that & true understanding of your téstimony in response

the tribes with_which'you-have'had the gféateét dealings
in helping assist them in‘the'édopting of fish regulatiodns,
is that corre ct? -

It is one of the. trlbes wzth whlch we have prov1ded e
to which we have provided assxstance.

How would the’aSsistance that you'have provided the
Muckleshoots compare with other tribes .who are plalntlffs
in thls case? . ' _

I would say that in comparison to the LUmmi Indiaﬁs, we
have given no assistance *to the Lummis and we have given
some to the Muckleshoots.

On the other hand, wé-ha?e given a good deal

to the Muckleshoots in'heiging them draw up their
regulations? R

Yes, )

Is it my understandiﬁﬁ.that inrgiving that aésist@nce}
you did not make recommehdationS‘as £o the atéaé,ﬁo-be,

flshed the tlme for the fishlng seasons, and you are
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 to Mr. Coniff's questioning?

‘Did you recommend seasonsras they are indicated on page

Joint Biological Statement for the Green River?

'epredlcted run 31ze, and any precautlons that mlght need to
-~ be bullt lnto the. regulatlons to protect the spawnlng
'1:escapement "_ '

Did: you at all detall the information you gave the trlbe

'so as to 1ndlcate ‘what fish -- how much fishing time the.'

I can't recall my testimony exactly, but certainly in
advice to the tribé, we discussed the business Cf mesh

size, and of probable seasons.
2 of the Muckleshoot regulations in Appendlx 5 to ther

I am confident the tribes set the seasons themselvés.:
Did .you not make recommendations as to those datés
indicatedronthe reguiations?

NO, I believe those are the selection of the tribe.

And the same is truerof the WhiterRiver,'is it‘not, that -
you did not recommend those spe01f1c dates in thelr
regulatlons°

I believe that's correct. _
What waé the assistance then if you did not give -~ ﬁroﬁide
areas fished or the-setéiné of the seasons, ﬁhaﬁ was
the assistance thaﬁ you provided-these-tribeg in adoéting
regulations? : |

We adVLSed them on the annual ba51s of the general
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_ would be coming back to that riyef?
21 ;A:- NO* not a specxflc number. o

' V 'Have you ln fact ever ‘made on ‘your own ar§red1ctlon of
 run7s1z¢?_‘””f' 7

JTo,theMgckleshoots?a:

runs could withstand ﬁroﬁrtheir fishery?

ON occasion we probably did. | '

Did yvou make any predlctlons of the run smze’

We had not made earller run predlctlons, but we gathered

the 1nfprmatlon that was avgllable,to us regarding the

run size. | -

Andrwhaf information was available to you?

I assume you are still'speakinglof the Muckleshoﬁts?

We are still speaking of the Muckleshoots,‘ané my Qﬁestién

is, what information -was available_toryou that you assisted

them in ihdicating the runrsize to_fhem? _ |

We got the information frdm the Fisheries Deparﬁﬁent

regarding their hatchery stocks on the-systemé,rgnd'

gehérally considered the run‘prédictioﬁs made by'ﬁhem.
More recently we haVé conéidere& inférmation

regarding-the_troll'fisheries by the-canadiané'and its

effect on the return of runs in the P@get_SQund systems,

pid you have any spec¢ific facﬁs or figuresifor the tribe

as to a predicted,number_of”fish.thaﬁ you would_anticipate

To'ﬁherMuckleShootsfor any tribe.
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1| A No, ndt a specific prediction of run sizé.

219 Do you havean opinion as to whlch of the plalntlff tribes.
3 ;- are presently capable of regulatlng thelr off-reservatlon
4 | fisheries?

5| A I don't believe I am Qualified to answer that.

610 Well, I think you are qualified to tell me whether'qrr

7 : not yoﬁ have an opinion as to whether .any of the;plaintif£ 

8 tribes‘are capable;ofiregulating their off reéerﬁation-

9 - fisheries. - -

10 _ ' MR. PIERSON: Is that a questionfof a statement?

11 | - - MR. McGIMPSEY: it was a-stétement in fesponéé

12 | to his answer. o | o
. 13 Q (By Mrl. V_M'cGimpsey) My question still stands, does :_ﬁe'j}ﬁ.éﬁe _

14 | an opinion? | ' - )

15 | A I haﬁe a féeling théy are cagable of establishing_feguiétioﬂs;'
16 Q': Do you have an opinion that ahy of the,plaintiff tribesf
17 | ‘are today presentiy_c&pable ofz;egulating-dff—teServétion_
18 fisheries?r | . _ | |

19 | A Maj I'make the assﬁmption that-Yoﬁ are -—-—

0 | @ -You“may'make nc_assnmptions, Mr. Heckman., I'm asking you

21 | if you have arn oplnlon. 7 _

o THE CQURT-? 1f you have not.put it in that text,
231- | you can'ask what the meanlng of the questlon is, 1f you |
24'j;‘ - are. not clear. : ;,ﬁ,

25 '_7' ... _THE WITNESS- I'm ﬁét clear whether. or not you
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are asking me do they have the jurisdiétion or,do'they-

~have the physical or'governmental capabilities,"

(By Mr. McGimpsey)} I am not asking.youra_legal question'

- as to whether any of the tribeé,havé thé'legal authoriﬁy

to enact regulations. 7

What I am asking you is do you feel as a
biologist that the data éﬁd'know1édge and your familiarity
with their regulations{ on the basis of that infqrmafibh}.‘
whether any of the.plaintiff tribes are today presently

dapable,rfrom a biological standpoint of.régulaﬁing-an‘—*

. off-reservation fishery,=an& include in that any -

aasistance that you might provide them.

Yes, I believe there are some capable. 7

And would you name those trlbes which you thznk are .
capable. - o

Well, the Makahs, and I'm not certain of all of'their
enforcement power or their structure of their government
but I'm not certaln that I'm quallfled to go through thls

reservatlon by reservatlon, but I would assume that some

; of them.would have the capablllty. 7
'Other ﬁhan the Makahs, are there any other tribes that

are in thlS‘laWSUIt as,plalntlffs who have the capablllty

within- the case. area to regulate thelr off-reservatlon

. flsherles°_,fi

Wéll;ﬁiﬁ_the broad sense I am not certain that I would.
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exclude any.of them,
Do the Skagit? _
No; I'm not familiar with their governmentél structure -

or thelr flnanCLal status, and capabilities.

L_May I assume then. that your unfamlllarlty Wlth them means
.~ that you have no oplnlon° ' '

fI belleve that. would be . correct.h

Of the.trlbes that yQu are familiar with, do you have an,

'aropig;on thatﬂthey are capable of regulating their off—

reservation fisheries, other than the Makahs,,which'you
have already mentloned°

I. believe glven the: proper sources, econonic and technlcal

. sources, ‘that all --

{Continued oh the next pagé.)
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: That,is:notjﬁy guestion, Mr. Heckman. My guestion
'is which tribes ‘are presently capable as we have

'discusSed ihe'term-“capable“ in one of the earlier

" And which tribes are those?

They are not plaintiffs in this case.

Now, in order to”preséntly be capable of requlating-~-

-Are they an intervenor?

qugstions; and I should édniﬁef that I am going to
ask you for each tribe that you feel is capable

of regulating, the basis of your opinion. |

Ail right, then, I assumertﬁit,all of.those-tribés
thét I am familiar with are éaéaﬁle of regulatinglr

off-reservation fishety.

The'Quinault, the'Quileute,-the Hoh, Makah, Lower

Eiwha.

I'm sorry. Skokomish, Squaxin, Nisgually, Puvallup,
Mudkleshoot,,Tulalip,,Swinomish -
Tulalip and Swinomish are not in this ¢ése.~

Lummi.

MR. HOVIS: Were you finished, Mrx.
Heckman? |

THE WITNESS: Are the Yakimas a plaintiff?

MR. HOVIS: They\aré‘plaintiff"intervenor.

'no RS
THE WITNESS:-I.havgyguestion about the

capability of the Yakima.

- ..g.:--«P‘ - . k ' l“ P 135 3
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| ﬂR;'McQIMPSEY%TMy apologiés'fo Mrx.
Hovi§, _ -
In order to ha%e a present, existing capabiiity
to regulate an off—reservation fishery,'is'it
nedessat§ that an Indian tribe be able to predict
the run size, of the runs that come within its |

regulatory jurisdiction?

It would be ideal.

Is it necessary, if the regulations arergoing ﬁo
achieve conservation ends that they be ‘able to |
predict'run size?

ves. | 7

Is'it necessary if the régulatiqnsfare'to'achieve
cbnsérvation ends that thef be aaoéfed on an'énnﬁai
basis? ' '

Yes.

Is it necessary if the regulat;ons qfe to achieve
conservation ends that they have eﬁergency clauses
in them to adjuSt_the'run siée'—— to adjust fishingl
Zeﬁfort to refledt the run size? | v
Yes.

Is it necessary if,the'regulations aré-to achieve
cqnservation énds'that;they_ﬁrovide'Qenalties faf
violations of them? | | |

I would assume that this might make them more .

fwee. .0 1354
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refféctive;. :: e

Is‘yﬁur;answér.jes?

I wouldlsaﬁ, penalties, a penalty clausé'wouldjbe

an essential'part_of any regﬁlation. _ | --

You think that State regulations need a penaltf'"
clﬁusé in order to make-them effective to'achié?e
conservation? 7

I assume that-anf'regﬁlatidn must have implicit
in-it some penalty to pay for violation of the
regulation;' |

Is your answer yes?

X will,say'yes.

Is it necessary that theif regulations are to achieve
conservation that.they-be enforced, and that there
‘be an enforcementrstructufe? |

Yes. i 7 _

Now, the plaintiff-trihes_that ybﬁ,havé indicated
are éresentlﬁ capable of.regﬁlatiﬁg their off-reser-
vation fisheries, which tribes have off-reservation
fishery regulatidns; to your-knowlédge?,_ |

I am afraid I would have to go thfough theiapﬁendix
to name all of those. | o

Was that not a consideration when you listed the
tribes as being capable of p?ésently reguléting

an coff-~reservation fisheries?

S -1-1-
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THE COURT: Is 1t that they presently

have them or are capable of aabotlng them?

MR.'McGIMPSBY That they presently
have off-reservation regulatlons.
X bel;eve yourlquestlon was, could they regulater

and I assume that if they do thrhave :egulat;ons'

_that,fhey could promulgate regulations.'

(By Mf.Mé&ﬁnﬁey) I believe my ﬁueétion was, which
tribes do you feel are_presently'caéable of
régulating their off-reservation fisheries, and
Vybu answered, listing“approximaﬁely,twelve
tribes.  Now, of. those tribes, which do you

know have present off}resérvationffishing regulé—
tions? - | l |

I am not sure that I can éive a gompiete answer
to that guestion: Do you feel -- o o

THE COURT: What one do you just offhand

' know about?.

A - THE WITNE’SS: I knéw a_bout -~ is t,hisr
only off-reservation? : |

| THE  COURT : Off—reservatzon.
Off-reservation is all we are concerned w1th.
The Quileute, ‘the Hoh, Makah, lequally, Puyallup, -
Muckleshoot, Tuiaiip; SWlnomlsh. |

Neither of which are plaintiffs;
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Oh, pardon na.

?‘ngain}I,amfhoﬁ certain about thezLummi, and
thére is cne othe; tribe, theiYékima.
Do yoﬁ‘know whether .the Yakima have currently
ekiéting off-;eservation regulatibns within the
case area? |

No.

You don't know, or they don't?

I don't know that they haveireguiatiOns relating

to the case area.

Do you feel that a tribe would have to have off- .

' reservatidn regulations to effectively regulate

its tribal members in off-reservation areas?

I believe they should have.

Now, you indicated approximately five thihgé

that tribes should have if their regulation of

 off-reservation fisheries would achieve conserva-

tion.

| The first one is torprediét run size., Do wyou
know which of the tribes that you have identifiéd
as being capable of a capacity to prédict run
size -~ ,

I believe that they are all.éapablerof consulting

whatever sources are necessary to make a prediction

- of run size.
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' .You have testified now that you have never

,predlcted run smze to date so far w1th your Work

W;th the Indlan tr1bes; is that‘correct?r

We have considered the ?red@étions of-run size.

You considered the predictions promﬁlgated by

a State departmént?“ |

That has been the rEgular.péﬁtern, yes.

Have you ever attempted to éredict run sizg,*

independently of what State prediction of run size

is? | - |

I don't belieye{ I.don't bélieve Qe have ever

doné so. ' : : 7

Is there any reason to believe that any of the .
pred;ctlng

tribes are presently capable Qﬁfrun size other

than to_do What vou have done, and that ;s review

the State regulations or State,predictioné'

I think, I repeat my-ansﬁer in that‘case; that

they‘are‘capabie'of consideriﬁg the same data from

the same sources that the;Depa:tﬁentrddes to make

that run prediction.

Iﬁ the Department in the fegﬁlatéry plan were

requifed to accept tribal regﬁlations,Off—resé:va-

tion at some early date so that it could structuré-

the rest of its regulatory scheme to acéoquate-

the_txibal regulation, on what'basis.woul& thé,
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tribes, w5e§ they formed their régulaﬁions-be
able to predictrrun éize? . |
On the basis of the same-informatiénrthat'the
State'does. | |

Is it your testimony that each of these tﬁelve

tribeé would be capable today of analyzing #hat

information_and predicting,run:size to their.

river streams, p;ior to the prediétioﬁs énd'the_
promulgation of regulations by the Stéte'Départméﬁt
of Fisheries? |

I assume that they would , all be capable of seeklng

—the sources of this lnformatlon. It mlght come

'from the Washington Deparfment of Fisheries, to

a certain extent. o B

Is there more torpredicting‘rﬁn-size than just
having the daté available to yQu? | o

Yes, I believe there is a necessity,tbrbé'able

to interpret the data. e

Would you expiain to us how?afbiélogist interpreﬁé
data, what date he relies 6n in-bredicﬁingrrun-

size?

I belleve that is fairly well covered in the‘ 

Jo;nt Blologlcal Statement.
Would you refer me to the pége Wﬁere_that is

covered? .
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% I'béliéﬁerit probably-starts-on page 73.
And it continues to ;—=pardon me, I believe it
stérts on page 51, beginning with subéection_
2.2.2. -
Are there any other sections besidesVZ;z.Z?;
THEfCOURf: You mean that bear:¢n'prédict;*v
ing run size? - -. ' '
' | MR. McGIMPSEY: That bearion:pre&ictingr
run gize. o o
MR.:PIERSON: Your Hohdr,rfrom the look
of the testimony we are goiﬁb to be éuite a while.
VI_suggest_this might‘qlsbrbeisometﬁing‘Mr. Hecﬁman
could answer inlﬁhirty'secondS'if giVenrther 7
opportunity'to puruse the document.
I don't suppose you are grading him on his
knowledge of this. B
MR. McGIMPSEY: I would agree that my
examination will go on at some length. I do have --
if Yoﬁf Honor is chsideriné'adjourning fo:-the |
day ~-- _ o o
o TgE CQURT: Well,rif you haﬁe no obejctioﬁ
I will terminate at'thié point, - - |
| Ordinarily I allow'the'inferrogator £o7get
to some point in his ihterrogation thét he:éan

readily pick up at the next session, so I never
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1 7',*'call the shot on the 01051ng mlnute, 'as it were,
2 : so 1f you are agreeable, we w111 recnss now,__
3 - as far as the interrogation of the witness is
4 :coﬁéerned until,tomorrowfatiQ:OG a.m.
5 - MR. McGIMPSEY: I,am-agreeable. I do have
6 three other matters. | - | 2
7 - One, I would like for the witness in'reviewiné
g the Joint Bioloﬁical Statement to pick out those
9 |  factors that he considers hecessary to achie#er
10 | runKSiie, and thenrmy question will be as to thé
11 capabilities of the respective tribes to-predict'
7 12 ' run size prlor to predlctlcns being 1ssued by |
. 13 . the Department of Flsherles, based on’ that J.nform
14 " mation.
- 15 S 1 THE COURT: In that COﬁnéction,,Why'aon’t
i6 - you‘get a copy that you can mark ‘or something, 7
17.1 for speed of presentatlon. ;You can just underscoré
18 | the particular line orx whatever is the case and
19 call attention to them by page and 11ne, and . that
20 would be ;t,-subject to furtherlcross—examlnatlon.
, 2 o THE WITNESS: Very well, Your Homor.
ET20 22 | | h (Continued on_next‘pagé.}
23 | - 7
24
25
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not

" PHE COURT: And if you could get it from Mr.
McGimpsey at least a little while before we start in the
morning, that would speed it up a little more.

MR, McGIMPSEY: I havé two hypothetical
questions which are going to take a little time for
the witness to examine the dataland the information
that are in evidence in order to answer them. I
would like at this time to give those questions to the
witness so that he might have whatever amount of time
he would feel necessary to work on them,

THE COURT: I think that is a vexry good plan.

Many times if a hypothetical guestion is
elaborate in detail, I suspend and give the witness an
opportunity to review it before he has to answer it.
That makes a much sounder and better and gquicker response,
I think. |

So, I comménd you for making that proposal
and suggest vou do it.

MR, McGIMPSEY: The first question will probkably
takea great deal of time.

THE COURT: If you have them writien, why
don't you give him the written draft?

MR. McGIMPSEY: I have the second question
written.

THE COURT: All right,
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'MR. McGIMPSEY: The First question -~ and
I should preﬁace,theSe‘remafks because I haven 't
laid eny preparatory testimony, and there may be;an
objection to it -n-but.the'basis_of ﬁhese remarks,,
I believe is generally Mr. Heckman has testified on

direct testimony that there are means by which the

__Department of Fisheries could restrict other'than Indian

flsherles to 1ncrease the number of flsh that would
enter into the Indian fisheries., 7 _

- The plaintiff trlbes.have proposed that the.
standard which should be*guiﬂiné therDepartment of
FishefieS”andrtois Court is a standard based on the

present and future needs of Indians and thet this

~standard can be expressed in a guota of fieh, also.

S0, I will-ask'ﬁhat Mrr Heckman look at-
Table 51 in the Joznt Blologlcal Statement, which °

records the Puyallup Indlans' catch in glllnets taken

. in the Pypyallup River. As it appears in that table,
,tnat catch ‘has varled anywhere from 2001 £fish, as.

. far as plnk salmon go, from 2001 fish to 53{425: Fish.

5 My questlon 15, if the Court or somebody were
to set a. quota for*Puyallup plnk salmon to be caught -
by the Duyallup Indlans, of 16,000 plnk salmon in the
year 197l.where the chart shows they have caught

6173, what regulatory changes would‘you need to_have

~—
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f“your Honor.:

made inrthe Départmeht of Fishéries' regulations for,_
the 1971 season?

X should advise the Court that those
regulatlons and all amendments to them are contalned. 
in the Joint Biological Statement. | _

- THE COURT:. Then the second question‘is
written? - | -

| MR, McGIMPSEY My second hypothetlcal
questlon T will read into -the record-'

Assume that optlmum spawnlng escapement—>"

ras defined in Exhlblt -

MR. PIERSON: Your Honor, I dom't think it

is nécgssary for -him to read it. . R ‘ ST
| THE COURT: It can bé made an exhibit,

and that will be guicker.

MR. McGIMPSEY: That is-fine.

THE7COURT: Give the next=numbér for the
Department of Flsherles to this exhlblt

T g CLERK: 37. |

: MR McGIMPSEY- The Exhibit will be. F~37,

. rhE COURT: - That exhibit is to be admitted

in ‘evidence, to be used in connection with the testimony

of this' witness on cross examination.

MR. MCGIMPSEY: Thank you.
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(Exhibit ﬁuﬁber Ff3?rwas'marked for
identificatioﬂ’aﬂd admittéd in. -
- evidence.) |
THE COURT: Again, I wish ypura=pl§asant
éfternoqn énd eveniné, and look forward to seeing,yoﬁ
at nine o'clock in the morning.

_ E
(At 3:10 p.m. proceedings were adjourned.)
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