University of Washington School of Law

UW Law Digital Commons

70-cv-9213, U.S. v. Washington Federal District Court Filings

2-12-1974

Docket Entry 416J - Filed Transcript of Proceedings Volume X

Follow this and additional works at: https://digitalcommons.law.uw.edu/us-v-wash-70-9213

Recommended Citation

Docket Entry 416J - Filed Transcript of Proceedings Volume X (1974),
https://digitalcommons.law.uw.edu/us-v-wash-70-9213/121

This Transcript is brought to you for free and open access by the Federal District Court Filings at UW Law Digital
Commons. It has been accepted for inclusion in 70-cv-9213, U.S. v. Washington by an authorized administrator of
UW Law Digital Commons. For more information, please contact lawref@uw.edu.


https://digitalcommons.law.uw.edu/
https://digitalcommons.law.uw.edu/us-v-wash-70-9213
https://digitalcommons.law.uw.edu/fed-dist
https://digitalcommons.law.uw.edu/us-v-wash-70-9213?utm_source=digitalcommons.law.uw.edu%2Fus-v-wash-70-9213%2F121&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lawref@uw.edu

10

11

12

13

15
16
17
18
19
20

21

22
23
24
.25

.STATE OF WASHINGTON,

14

UNITED STATES DISTRICT COURT
'WESTERN DISTRICT OF WASHINGTON
AT TACOMA

UNITED STATES:OF AMERICA,

' Plalntlff,

QUINAULT TRIBE OF INDIAWS,
et al,

Intervenor-Plaintiffs,

V.

Defendant,

THOR C. TOLLEFSON, et al,

Intervenor-~Defendants.
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September 1, 1973
9:00 o clock a.m,

(Appearances as heretofore noted
in VOlume I.)

(All parties present.)

THE COURT- I understand you are all

in agreenent w1th the schedullng that we dlscussed

1ast_even1ng°

'MR. McGIMPSEY: Yes, sir, we agreed to:'
meet tomorrow. ' ‘ B o

THE COURT: Thank you.

MR. McGIMPSEY: Your Honor} I indicatgd
yesterday that I had finished mj éross—eXamihation;

but there were a couple questions I inadvertently

”omltted.-

THE COURT: Go ahead..

DR. BARBARA LANE,

béing=p#eviou9Ly_sﬁorn;”reéﬁmedfﬁh;”sﬁaﬁd qn& t§s£ifiéd

- further as follows:i‘-

CROSS-EXAMINATION (Cont:) = -
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BY MR. McGIMPSEY:

g

Pr. Lane, as I understand yqﬁr testimony;_the

Indians at treaty times did have property concebts°

~‘in that particular'Indians,might.have an ownerghip 1 i
‘interest in a fishing site and they would grant

user interests to other Indians , is that correct? _:_'

That's correct.

When ydursppke of-ajprimaryland:seconda?y'right,
would the ownérshipfinﬁerest be the primafyriiéht_j:
yau‘referred to and the user intere#t the,secqndarf'
right? - | |

No, no, that's not;ﬁhat I referred to. .

Would you élarify then1§hé difference'béEWQeﬁ
a'pfimary and a secondary right for ﬁe?_

Yes. It is simply that cer#ain peopie wouidrhave

stronger rights} if you would like to put ié'that

‘way, in a resource producing area or any fishing

location than qther people who had weéker rights'

but still had rights, and these'#ould,rin ﬁy-view,-
would be termed as oﬁﬁership rights in the location. |
However, they weré nofof-thegémgdggreg.,A -

There were'ﬁarying_degrgesfof'bwneishiPS”riéhis;,

'is that your testimony?
Yes, as I am using the term.

The distinction between bwneréﬁip-rights and user
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_ rights holds up, does it not?

Yes, there would be other people who had no claims

of ownership,,nolclaims'of heirship_to a particu;ar-

‘location but who might be accorded use rights*by

the owners.

“You drew an analbgy yesterday or the day before

to yourself and your fénce_post digger, I'beliéve};
a post hole digger, as to thatrbeing analogoué to
ﬁhe type of ownership user relatlanshlp on flshlng
rights, is that right?

Yes. '

Now, did it ever occur'that:two or mprarINaians

'might_have_this_type;of an ownership interest ih

a particular fishing site?
Which type of iﬁterest? E
Well, in four'anélagy, the type of interést!tﬁét'
would be analogous to your owning the fénce-hoie

diggexr?

- Yes, if I understand what ybu ére asking me.

In other words, you and another person could have
bought a fence hole dlgger and owned ‘it in GOmmon,'

rzght’

I perhaps didn" t speak properly the other day.__

My husband anq I owh the,pogt:hole digger.

You and your husbahdﬁowﬁ”fhe,pqétf@olerdigger,“but

o — e S a— AR -
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you could have. had common ownership interest in'it?_.
Yes. -  | ,
And there you wodid'still exﬁend use rights to other
indiané? ' ' |

Yes, correct.

Ag far as fishing sites, we:e3there other ~-

. I think there were analogous situations.

That occurred?

Is that situation analogous then to what we call_
in common law a tenancy in coﬁmon?

I don't know.

'If your ownership interest in that fence hole

digger with your husband we;g;_under the law of
Canada, a tenancy in commdn:in that y§u eaéh‘had
an undivided equalfintérest in it; wbuld thét‘be
analogous to what two Indians miéht"havé in a
particular. fishing szte if they ‘had an ownersh1p9;
I'm sorry, I can't answer that because I don t
know what an und;v;ded.lnterest or these other
terms may entail. | : 7‘ DR | '
Well, w1thout worrylng aboutﬂwhat the actual

1egal connotation is of an undzv;ded interest, 1f

you and_yau: husband have egch;an egual interest
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to the post hole digger, is‘ﬁhat.the‘tyPe of

1nterest that each of those two Indlans would-

" have in my hypothetical questlon9 :

Yes, you could have a situatiqn.like'thaﬁ, yes. 
I seefnow.' | |

Now, 1n the treaty, the- use of the ‘term "in ‘common
with" could that have been a 1ega1 term?
Yes, I suppose it could have been.

And'as I understand your testlmony,.Mr;,Gibbs

was -- there is a 90 parcent chance that he

‘Wwrote the treaty or drafted the - treaties?

- Oh, he definltely was one of those who sat at the

office in Olympxa draftlng it, and he was not -

yet serV;ng as Secretary of the Comm1531on, but

"I think he Was very influential in the drafting,

yes. |

And he was an atforﬁéy,-was he not?

Yes, he was. ' o _

And would it be likely, in your,op;nion, thaﬁ_
some of the language that ﬁould be uséd in7the"
treaty would be legal language’r_ i
I would assume so. 7 _ 7 _
Now, you also Indlcétad 447bhé btﬁé£“qué§tion{
could thls xdea of an undLV1de& ownershlp 1nterest

that you have indlcated two Indxan flshermen could

T T RS -_, = R
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have, qould that idea_hﬁve beén'dis¢u§sed in
Chindokljargbq? .

I thznk sa.

Now, you also 1nd1cated that thh regard to
references in the_treaty abqut pasturlng‘horses,
cattle, I believe it was, in opén ;nd_unnseé'
areas ~- |

Just horses.

' Horses in open aha-tnuSﬁ&:*éreas;‘that you felt
that they were referring theére to a situation
- analogous to thegEnglish commons?

"I'm saying that the only sﬁggestion I'm,able to"

think of in this discussion that occurred'at

_several of the'treaties; for example, durlng the_

first attempt at making a treaty with the Qulnault

Chehalis and Cowlitz and other trlbes, som@of_tthe

peopIerwho qwned'horses at'ﬁhé time discussedithis,

and I'm speaking now with reference to the individuai

treaty proceedings, the record of the dailyhlog'

of the négotiations, and’ durlng that week they were

talking -~ one of the concerns was."If we have to

move away from our . own country to go somewhere on'

the coast, how will we feed our horses’“lf'-“
"And so the questlon_came-up, it came .-

2

up as, you know, earlier alqhg'in some of the

= <« " ees - Lo A
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treaties on the Sound, and as a matter of fact,

. I probably should ﬁention_this that afterwards

in part of-the correspondence from Gibbs to

Steveﬁs, they-realized the ariginai Puyéllﬁp"

and Niéqually Resarvations ﬁerersimply inaéééﬁate

to provide for the- stock the horses of the Puyallups
and the lequally, who llve& uprlver who had horses
at that tlme- Glbbsisald tOJStevens, "When we

set up a reservation for the Upper Chehalis, we

‘will have to set. it up in such a way that there

is a place fér the horses of Upper_Chehaiis ané

the Upper Nisqually and Uéper Puyallnp-:ndians;“
Now, as far as those. indians where the treaty

says they will have equal access, I guess; Qith3,.
whites, in effect, toropen and unclaimed lands fo:'
their horses -- ' | -

Yes.

Phis would be the in common with type of arrangement,

would it not, that we have referred to° _
The reason that ‘I made the sugqestzon that this f'
may be a plausible explanation was because - and

I can't think exactlnyhéreiﬁustrnoﬁ, T belleve

Coan

it was Glbbs, or perhaps lt was Stevens, who wrltes

this won't create a pronlem because they don't

';maglne these areas wmll become places tgxenv

LR T E
e Lo

vl

X3kt




P9

10

11
2
13

14

15
16
17

18
19
20

21 |
22

23

24

25

P PR p

up by setﬁlexs, sc:there—will always be a commcﬁr
ground for the horses to graze. |

ind that was becaﬁserthé'settlers wahtea basicaliy
tc,live in the woods? |

Yes, ﬁhe edge.

At thc edge of the ¢learing? -

 Yes, at the edge. of the clearing, thath_cqrrect.

So it would have-been contenplated by the parties
that these open an&—unclaimed lands that they -
were'speaking of that were to be csedrin COmmon

by both the Indians and whites?

Thls explanatlon appears in the. correspondence -

somewhere, and that s why I mentloned, that.c the
only clue I could flndntorexplaln.what they might
have had iﬁ mind. | o |

Was there not a similar type of concept w1th regard

to fishing locations in that 1t was understood

~that the settlers were not 11kely to use flshlng
-locations that were belng tradltlonally used by
the tribe?

-No, I think not, in point of fact, there were

already settlers trying tb~ﬁse'1¢cations which
had been important flshing 51tes, so I thxnk ot

defxnltely nc."

Now, you indicate in the Makah report at page
SRR g o -, .
A gﬂ i :l! L - . e

R
T
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.47 of an 1nstance when some whlte traders, some

gentlemen from Californla ‘had established a

trading post and a fishery at Waadda, could you

 tell us where Waadda is?

This is a 1itt1e 1sland gust north of Neah Bay.”

And thls would be Just off of the Makah Reservatlon

area?

Well, that was a matter of dlspute at the time,
kX balleve the Makahs understood that that was

included. in the reservatlons ané the Whltes did not;

- -And there at least - thls occurred after the

treaty in 1858,_d1d 1t not°

Yes, the report refers to the matter after the

treaty.

And at least in that instance, the Makah refused

- to allow the fishermen =-

Yes.
On what they felt was a reservation from fishing

in the banks?

" ¥ don't know whether it was because they felt 1t

was on their reservatian or because they felt it
was a. flshzng s;te whlch belonged 0 them and whxch
had heen secured to them.

Other than that example, do you know at the tlme

the treaties were negotiated Of‘ggz;eVLdencp
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‘that would indicate an-intention on the part of

the parties to the,tréaty. bothithg}governmentai

officials and the Indians, that the Indians'cduld

restrict the whites or settler flshlng populatxons°,7

I haven t found any oﬁher documentation datlng‘

from treaty tlmes. However, later on toward

the turn of the century, there is more documentation

of that sort in the sense of statements made
by Indians because it wasn't until much later that
thls:became=analssue.; There was enough white

encroachment on specific sltes, such as the

- example here, to create a problem which had been

reéerded;' _

But as far as contémporary evidence, you have 
none that either'party intended to festriétrthe
other partles‘ £ighing? | '
Apart from this Whlch I found.

Apart from the Makah?

~No, I have not found anything else documented

contemporarneously at treaty times.

Now, based on your un&erétanaing ofjthe'evidence
available at that tinme, wou&d 1t ‘be fair to say
that probably the. reason there may not be -

evidence Wduld”beﬁthatfthe“resourcejwasisufficiently

."'3,?.';:" f}h
LS RO

g om
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abundant that it'rma'y not have been ccntemﬁlatéd R

that there would be this'inteiference by'q#ej'

or the other? _' o

I agree with that or the fact thatfthere'We;e

so few whites at that‘time oxr ﬁon-Indians'thétd

were'competing: ' N ' '
MR4'M¢GIMPSEY:-That's all the questions

I have. | | | '

(Continued on.next page.)




i} Q Dr. Lane, ¥ would like to ask you questxons partlcularly

2 - about the portlon of your wrltten testlmony that
3l ‘relates to the Lummls. ' ﬁ _ i | . ) f
4 "_, Dlrectlng ycur attentlon to page 2 of. the
5 Lummi section of your report, USA—30, and the flnal
76 paragraph which I- Wlll read. A :
7 "Second, the Semiahmoo, Lummi and Sammish _
g _- éharéd théir most impbrtant:mbéisteﬁde'activiﬁ i
9 R ; reefnetting -- a'spe¢ia1ized ;echnique:to takei
10 | 7_sockeye and othe:'sélﬁon in'the salt water." -
11 - o - Then you have gone on and point out the
i2 7 contrast. Ea&e_?ou nbi elséwﬁerezstated in your report
. B 1-3 Dr. Léne that the Sammish érincipaily'occupiéd the
14|~ 'southern portion of that area that wés'occﬁpiea‘by
15 tribes subSumed together inthe Treaty of Point Ellidtﬁ?
16 _ Another way of stating my question, were not
-17 ' the Sammish Indians located well to the south of the |
18 | - Lummi? - | |

19 A Yes, that is true. They were their»néighborsfto the south.

Have you made much of a. check yourself, personaily'to

20

21 determine the number of reefnet areas there may be o
22 in the area previously occupied by the Sammish Indians?
23 A I think therermay be reefnet Iocatioﬁs off the Fidalgo
24 ;sland and south Lopez. ' -_

25 | @ Correct, and are you aware of any reefnetting being

"l ' ' TR
: . . 21232.2' fal

a: o=
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pursued now on F;dalgo Island7
I have no knowledge. I have not looked into that.-

You would ﬁot be able to deny the statement,then, that

‘there is no reefnetting activity prsently in either

of thbse,spots that you have referred to?

I haVe no information of that at present,

Thank you. Now , 1ater ln that same paragraph, I Want

to ask you about this sentence*
,;iﬁ;,,w; "The reefnett&ng technlque was a 10cal
Indlan 1nventlon." '

Could you glve us your basis for that state-

1ment, please?

, Yes, thls technlque 1s known nowhere else in the world

Do you racall the statement elsewhere in your report

that there is a certain line of authority for stating

that the technlque or method or thetquipment was taught
' £o 'the Indians by a Hudson Bay Trading Company
.representatlve? '

I don't think I referred to that in the line of authority.

I don't think I dignify it w1th that term, This is the
only statement that has ever been recorded anywhere

to the effect that it was not a local Indiaﬁ invention,

and because of this I explored it, and examined it very ;
carefully to see what wéight might be given it.

-Could you téllrus how and where that remark is recorded,

B 5y
€2
.

L
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'fstatement of the prlvate ownership of fighing locatlons,,

- who worked Wlth the Lumm1 at varlous txmes ;n the past.

Could you tell us when they worked with them?
in the late 1940°'s, and Eernard Stern, I thihk about

- bibliography to see when he did hlS fleld work, check
‘my notes, rather,
‘Now, actunally, there_were no contemporaneous accounts

that would relnforce the statement that they had prlvate

Yes, I_wouldfhavé to rafer to‘my report to gét_the
exédt citation; |
If it wouldn't take too 1ong, I would apprecxate 1t if
you would. Do you have a page number°"_ |

I will work my way around to that. Let‘s gasé-on'
to the next point, still follow1ng that same paragraph,
and pick it up at the last word on page 2. You state,-
the prlvate ownershlp of fishing locatlcns again
contrasts WLth,general practlce among Puget Sound peoples "

May T agaln ask you the basis for your
please? . _
Yes, there is quite a bit of.iﬁformation on the inheritance
of épecific locations in specific families.,

Thls is 1nformation collected by anthropologlsts'

Yes, Wayne suttles worked exten31Ve1y on this question

2 decade or so pPreviously. I would have to check my

ownership of flshlng 1ocatlons, 13 there° _
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Well, ex¢use me, There is some other kind of documenta~
tion. There have also been additional-anthropblogiéts-

who have worked even earller, bhefore the turn of

 the century and in the 1920°s, I belleve it would be ——

I would have to check that ~~ who descrlbed the same
reefnetting areas and praétices, and adjoining ones .
for tribes who are not plaintiffs in this‘case.’ I

refer speclflcally to he Samzsh people on the southern

- part of the Vancouver Island.

There were also reefnet locatlons and the
SHdnlcﬁuxx) Indlans on Southeastern Vancouver Island
who shared- some of the reefnet 1ocatlons in the Stralts
and the accounts are all con51stent, in the reafnettang
area, that these reefnet locations were inherited in

famllles, and so I use that as a kind of a,corroboratlon,

becauSE then the 1nformat10n that Stern and later Suttles

.'collected on the Lummi £its with the general plcture.

There is no &1scordance for the larger
area, and in addition, of course, there is considerable.

other Indian testimony taken before the turn of the

'century regarding inheritance of sPecifid rights.

How dld these particular people whom you have been

Quoting upon whose oplnlon you base your own _—

Yes.

‘State the'sitﬁation. Do they 3ust glve us a flnal word

o |

B ..
‘-.:-71. N
'

-
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that this is private property or --

No, no, these are --

‘Pardon, or do they give certain attributes that 1ead'

to. a conclus;on thatprlvate property rxghts ex;sted°_

‘Ecw was that done’

Both' In addition, of course, discussions of how
partlcular 1nd1v1duals came to own or control partlcular

1nd1v1&uals came to own or control partlcular sztes ox

_ have secondary rlghts in partlcular sites,
VAre you prepared to deny the hypothesis that perhaps

l,certaln ones became reefnet fishermen just because that

was their. partlcular sklll for the group, and hence B

'they followed that activity for the benefit at all'J

At what time perlod are you speaklng’

Pretreaty.

'Pfeﬁreatyq:'Wheﬁ,we.go'Baék;tofvery long ago;‘I'don't
*kkncw how the orlglnal reefnetters in the very first .

31nstance came to be" ownere of those 1ocat10ns.' It.may

be as you suggest, that somebody who knew how to do it
originally went out and invented a technique, and then
those locations became 1nher1ted prcpertles because

they were wealth produc1ng.

- There is no authority disclosiné how the concept then

of pr1Vate property in these locatlons was created

Is that your answer9

CREN Y
PSR
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No, that is not whatVI said. Concepts of prlvate property
are well established in many areas of the Northwest

coast Indian life, and this wouldn't have been_er
specificaily new innovation justrﬁith :espect to

reefnet areas. It would fit into the larger-eelfural f'
patterns themselves. |

You will grant as an anthrqpologist'that private pkoperty'

coﬂcept*is'the*result of an'qrganizedfsociety, isn't
e,thls true°

r'No, it is not: true.

Well how do you feel then that this actual feature

. of private property was established" Merely by the power

to exclude compet;tors?
I have nd-idea how the notion was established.,,lrth;nk"
- I sald that a .few moments ago.

You feel then it was purely a prlvate feature and gome

'famlly held a partlcular location then, is that your

.bei;éf?
It is my understanding on the basis of all of the

available evidence that specific-reefnet locations'were

 inherited by klnship or bestowed to 'afflnal” kin; in

other words, a son-1n~1aw could 1nher1t the location -
from his father in law, did not have to be a direct line

of descent. A nephew could inherit from an uncle, anﬁ__.'

the genealogy'and the history of these locations -- I em_“-
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point to those two examples of 'specific examples that

“are recorded.

" Where are they-recorded?

in the doctoral dissertetion-of Wayne_Eresccﬁt Suttles.

Based upon what°

Based dpon fleld work done in the 1940's, and I have

checked Dr. Suttles materials with otherfmaterlals

';whfcﬁ?hefhedlnct had;evaiiable'to him in order to

corroborate or td-fiﬁd=descriptions or any kind of

'_corroboratlon or. lack of:mzmmﬂnpﬁﬁmmnfor any. of the -

materials. that he collected and wherever I have been

A

" able to ‘check hzsilnfcrmat;pn, it is substantiated
by information elsewherg, so I tend to place reliance
'to‘a greater degree,irather than a lesser degree on these

_hlstorles that he was able - ownershlp hlstorles that .

he was able to collect in the 1940'5, and I mlght mentlon

thatvhen he callected them, they were in tha context of
‘a much larger ethnological study for purely academlcrl
_ purposes,,whlch he conducted over a number of years wmth

the Lummi and neighboring Salish peoples, and they were

not, the information was not collected in the context

of anf court pcoceeding or litigation about the ownefship

of these locations. | _ |
~ However, there had been before the tumof the

century a number of tlmes in between lltlgatlon, and hard

* * S )
Cr g oo
,.J.' 5. _w r' }
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A

feeling about the loss of ownership of these sites,
50 that both Dr. Suttles at the time he collected his -

material and I, when reviewing it tock into account

the possibility that there might be bias because of a

history of litigation, and the kind of materials that

were being provided.

- May I interrupt at this point then?
' Yes. - |
 Are”ybu:sﬁgges£iﬁg that there was litigation among the

" Indians? .

_Betwgen the Indians and nbn—Indian fishermen.
Wbﬁld*you tell us where-aﬁd when thatlitigation occurred,
plgase.' _ | |
Yes, in the 1890's thérélwés aféase, I don't know the |
exaci name of the case,’but"ithwas the Alaska Paékers
_Asgociatioh, whé set up é serie$ of traps rightrin front  |
of the Indian reefnets and had Blocked‘off fish.éo,tﬁat o
they couidn't come into the reefnets;rand thererwas a '
case, I guess like this oné, meant to examine the_

Indian treaty rights with regard to those reefnet locations

(Continued on the next page.)

Pl SR
£ e '

e




p24T2¢2

~X

10
11
12
13
14
15
16

17
18
19

20

21

22
23
24
25

o W

) I A -

And do- you happen’ to know -- o

And other cases afterwards.

Do you know where it was heard, whére,it'wés

tried, in other words?

No, I don't. I am sorry.
Would you direct your attention;'please, to the
second paragraph, page 15 of your summary, the

portlon thq;/at the very front of your report,

' please. Do you have it?

Yes, ¥ have page 15. .
It ié-the first cdmpleteip&ragréph._;- 7
o "The role of fishing in the native
economy was more réadiiy appreciéted althbugh
the intracacies --" _'
I aﬁ'sorry, I must'havefmadé a mistake.-
Page‘ls_of,the £irst'“- |

Of the summary?

Of the summary,-corréct.
'I was still on the Lummi report..

_Ha&e you fdund_it now?

Yeé, I have.

It is the paragraph that says, "phe role of fishing

in the native-edonomy was_mdre readily appreciated

although the intracacies of the native exchange
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'systems and the SOClal role of cooperatzve

enterprlses such as reef nettlng and welr construc-

tion were probably not rea11zed

‘Dor't vou find an. inconsxstency in speak--

ing of reef netting as a cooperatlve enterprlse

~after having first elaborated these very tight

property concepts you have been telling us about?

No. |
think a

You still ‘s Ehing; can be a cooperatlve enterpx;se

and private ownersh1p°

Yes.

You mean a cooperative enterprise within the

~ family that allegedly owned the site?

No, I do not.

You feel then that it was still, you think it isg

still consistent with concepts of private ownership

that there be cooperative enterprises relating .
to it? '

Yes, if vou would like me'to explain what i was:

referring to when I said, "cooperative enterprises,“

I would be happy to do that. _
' THEE COURT:VGO ahead. Gnemtimeﬂbr aﬁother

somebody is going to ask you to do it. First,

Elet me ask you, you don' t feel they are 1ncon51stence

THE WITNESS‘ No.

is?
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all rlght, contlnue. o
When I spoke of cooperatxve enterprlse I referred
to the fact that the,reef net owner had to rely

on the help of many other people to constructithe_-

'weir,and handle the gear.r'Bculﬁers had to be brought

ko ofrom. Chuckdndtnu: to serve as anchors. : Men
had to work on:building-the}&ifferent,parﬁs of_tyé
net which were then;putlt§§ether,,so-it would
be in proper con&itiph béforé-it wa$ pléce@ in

the'locatidh. Many men had to be hired pn as

crew, and these might berrelatives,'and might

also 1nclude people who were not xelat;ves and
might 1nclude people who were co-owners, and
even those who were not in any way owners of the

site, and the work of many women was required to .

- dry the catch, because many fish Wéfercaught'ét:

one time, and numbers of them woﬁld come together

”at ‘the reef net locatlons and work cooperatlvelg
in arder to take advantage of the. opportunzty to

'take huge amounts of fish at one time.

This in no way conflzcts wzth the fact

that specific locations were inherited and

privately owned in family lines.

0f course, there was a sharlng then of the catch

-among alil these who part1c1pated in this cooperatlve
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~ enterprise? L T

'Yes.

I don't think ﬁhére:is any relationship between

T a certa;n cther type of citizen," isn't alsa another '
. form_of jolnt<effort, Dr. Lane?

- ¥o, I think you are placing fwoathihgs in one

in common after these efforts that would entall

Then, of coursé,.théfVﬁuétFHaﬁé}ﬁadfwellfdeveloﬁed
concepts of joint effort ?rﬁducing,joint benefits,
mustn't théy?'

Yes._ '-7 7 _ _
Isn't that quite consiétent-then with the terminology|
in the treaty that the righﬁ to take fish at the
usual and acéuétomed statio#s would be in cbmﬁﬁn'

with other citizens of the territory?

the two sets of statements.J'

You don't thlnk that merely to say - “1n.common wmth

context that are unrelated.

Certainly, Dr. Lane, if they'would have a Catch

sharlng, would it not?

1 am sorry.

Well, maybe I can reﬁhraée the question;r Cérﬁainlyi
in the method of éooperatife enterprise, as ﬁou o

refer to it on page 15 in reef nettlng, 1mplled

a4 concept of sharxng, dldn t lt?

s
LA
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- If Indian four, flve, 91x and - seven Went
on to locations owned by Indian Number One,_or maybe

one and two, they Stlll understood they’wexe golng

to share, dldn't they?

Let me explain.

May I have a direct answer? Doesn't thétrimply
that they eould share?

The only people who could share, Mr. Rhea,,are:

" the people who We:e=h1reé on as crew and wOrking'

~ on the gear, or people.who had ownership rights

in it and could come- and collect'a'sharerby viréﬁe
of inherited ownership..

(Continued-on ne#t pagé;)
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;All right.

I'1l accept that point, but stlll, nonetheless,

- as between those people or as among those people,

and I belleve one place in your report on,;n your
authority you say that the. crews were ten at ;east
in number, isn't that corféct’

The size of the crews would VArY.

"All right. Now,_nonetheless, they would be ten

or fourteen in size, that would not be uncommon, -

would it?

I think not.

Very well. Now, you have just said in this sentence

that'yod'gave iﬁste&d of ayes or ﬁo ansﬁér, you
stated that they would go on there and then share,r;
isn't ‘that correct? ’
Yes.

All right. Doesn't that imp1y then an ethnic

cohsciousness, if you will, of a theory of sharing?

If you don't want ethnic consciousness, let's

say then doesn't that implyrthé existénce in the

minds of those'individhals of'a concephrof shgrihg?

Of sharlng results of their labor, ves.

A sharlng of results obtalned by labor,
wculd you agree with that?

Yes, ox by_v;rtue,pf lnherltance._

No, I'm not éﬁeaking of 1nherxtance at thls p01nt,

.‘_‘\N—-ﬂ'
£ :
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-the wording of the- treaty?

I'm confining my line of inquiry to ownership
by . effort. _ R
I merely wanted it clear to you that not all the‘_

people who sharad worked on,the_gear.\

I'll accept that, but I still say the factrremains'

say fourteen that worked on it or sixteen or eighteen

if they worked on ‘that, they shared, did they not?
Yes. _ - -
And I would ask you again, thatrdoes_indicéte then
a consciousness in their minds of the idea of

a division of the result of certain efforts, does

it not.

Yes .

All right. So then doesn't that also reveal a
state of mind that would be compatible with the
notion that the whites -— I mean the Indians and

the nonQIndinns WOﬁld sharé the‘waters of Puget '

Sound together, which is really the substance of

. .I.don't think-there is any questien'but that thé

Indlan people who were partles to the treatles
were agreeing to share the waters of the Sound

with non=-Indian flsharmen. I don,t think there is

_any questlon about that.

Then you thlnk that is what the meanlng of the words

£
£
[3
[
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- "in common with®" really were put in the treaty

for, is that coxrrect?

Yes, I do. | _

Now, going to'page 4 again, of‘theTLummi.réports}'
this section that is headed "Treatf-Status,"-fhe

bottom left there, page 4'of-therLummi summary, . -

- reading the first sentence,” Neithérﬂthe Semiahmoo

Lummi , nox rthe Samigh‘a;e named ih'the preamble to
the treaty of ?oint_ElliotE, We-haée'tqrassﬁﬁe
that the failure to iist tﬁese names in the
preamble was an nversight“J—-“r I will stop at
that point. | | |

| Who is named then in the treatyé'
I don't haVe'the docﬁment_bgfore me, but a large

number of other what were conceived to be tribes

in the treaty just to the south of these groups

and 6n the east side of the Sound running to the
Duwamish atrSeattle. -

aAl1l1 these met at Pgint BElliott?

Yes .

Do you recall what the contemporary sources indicate

of being the number:of thosé present at the meeting -

of the Treaty of Point Elliott?.

It was several thousand, I forget the exact

figqure, .. ot e om0
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you might 'say, the minutes of the se551on onto

- discussion relating'to'preservation of reef nets,

.reef net areas, reef net 10cat10ns°

'anythlng I gay has to be pure conJectura.: You have

And if I were to tell you tﬁatfPlaintiff's

Exhibit 14, in the portion of that ﬁhat transmifs;

the apyroprzate-hlgher offxc:als, the scriviner _says
3,000 were present at the first meetlng,'whlch:
happeng to be the one at Pomnt Elliott, would that
sound approxlmately coreect to you? '

Yes. _ - 7

Would you p:efer_m§y59 £0 ~—

I think that was about it.

We may assume then that is a correct number, that

3,000 Indians were in attendance.

Something like that. 7
At the-delibé:afions:of'the treafylat_?cint Elliott?
Yes. | : 7 |
Do you think that that particular assemblfﬁbf::

mixture of tribeS; as-gou‘have15us£ said,,kfé@'the

south; could have at any time had5any_épecific

Well, since there is nothxng in the related documents

aske& me what T ‘think -~ and lt would 31mply be

an opinion, yes, it could have happened. ”That .

can't be ruled out bedaﬁsgfthé?'met th&reﬁfﬁr!&ﬁme;;+_.
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days and there was some serious discussion about

what was going to happen. It was unusual, almost
unique for that many Indiang'to be gathered together
in one place. - |
Was there any --

Let me finish. And a rétﬁe; unusual éircumstan#e
and clearly somethi#g important was happening,
and the only evidence that:we.do havé on this
spacific question you asked is oral iéstimony
from Lummi Indians;later who insist fhét ~

I will get to that later. If you don't mind,

I will get to that later, that is a separate

point that wiil-be more loqically—pﬁrSued in a

few minutes.

Fine, I thought YDu were asking for it now.

It will tie in with a later line of inguiry.
I do want to pursue with you this one point, and

I'm still talking about the Lummis and the quite .

large assemblage from all through the area.

Yes.

_Ié there any data that would give us believable

information as to the number of Lummis which may

have been present?

I have to réefer to my notes. _I‘can't :gcéll whether.

there would be any clues as to the specific number

PR N
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of Lummi. I do recall that some twenty—odd,Lummis
51gned the treaty, and that is a rather 1arge
number, largex than ‘for most of the. other groups.dw
So. I would suppose that, they must have beep there
in some kind of representatlve numbers.

Now, o n page .5 you state, and stlll talklng to the

_Lumml report, you say, n The ﬁourteen Lumm1

signatories ase as follows:"

How is that figure --

It was fourteen, not itwenty.

How is that fact established, Dr. Lane, that they
were Lummis? . o
They were so designated by the scrivner, on the
treaty docﬁment, |

And then these names that were put on there; was'
that his effort at what we mlght now call phonetic

spelllngs?

That was his effort to put down Indians names. Yes. |

He established then they were Lumnmis, is that
qorrect? | |

fhat's éorrect. 7

Do you happen to know:the total number of tfibes

as they than existed befdre; assuming this occuifedt

that were actually present at the treaty at P01nt

Elliott conclave, or whatever, meetlngs shall _we say

N PR RS
N
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€an you recall how many var;éﬁs ££ibés were
present? _ | , _ |

Well, the numberrof-so—calledrfribes pfesent,  .

I suppose, would be indicéﬁed by theZnuﬁhe; of
distinct names listed in the préamble to the
treaty. | 7 7

If YOu could see a hqlogréphic_copy of that;rcﬁuld“
you tell me howrmény tﬁeie are,lif_yqu,récall?r' |
I would have to look at the treaty again to count

up .

Would that take you very long?

If somebody has a copy 6f £he iréaty, I could do
it very guickly. 7 {i' | | o

THE COURT Why doesn t one of your
colleagues do that‘whllg‘yqu go on with the |
interrogation: - J, | | 7

MR. ‘RHEA°5A11 right.

- (By Mr. Rhea} Perhaps you can glVe me that 1nforma~

tion later then?
Yes, certainly. _
. - THE COURT: I think we can rely on some~
body to count iﬁ éccuratelyvand—repqrt it truth~'
fully at a later time. | o |

' MR. RHEA. Perhaps Dr.Rzley will do xt.:

(By Mr. Rhea) In any event, I will proceed on

o e : : LoE col =
"mﬂi.h Lo ET . { . =

hnlql
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1 . to my next point.
2 Now, Dr. Lane, we now get %o the point
3 you were very eager to discuss a whiie ago; an&i
4 i I want to now pursue it on pagersf'the first ’
5 - paragraph after the porpioﬁ that begins, fTréaty o
6 Fishing~Prbvisions," that secﬁion. In other.
words, I'm referring to_theuparagﬁaph th@t_statéé,'
"Lummi who were ;hemseiéés present
9 ‘at the treaty later asserted that the Lummi
10 i signers recéiveﬁ assurances that they would
11 | | qpntinue:t§=holé-the;rights_t6 ﬁhéi£7fishinngH
12 ' grounds and.stations'iﬁqluding their reef
13, ~ net locations.” | .
14 | o Coﬁld you pleéae;tell mE”the:basis
15 - for that sﬁatement in your,éepb:t, please?.

16 | A yes, the basis afe'depositions which were takén'

17 ' at that alaska Packers.Associationrcaseftpwards
18 |  the turm of the century}'which I réferred'tb, in
19} - which several of the Indians wﬁormade deposiﬁiqnér,°
20 at that'éimé asserted thaﬁ théy had in fact fished
21 | on'famil& éwned locatioﬁé prior to tréaty:timeé

22 with their-fatherg &hd.their uncles and Qraﬁdfathers
23 ias younger men, and théy weﬁe present at,tﬁe
24 | ‘treaty negoti&tions;-and_theSé'thiﬁgs weré”di3cuséed
25 -and they had bgen assuredrtheyccdpl&,keep tﬁése,"

LA T - ;
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locations. T L
Have you ever read the'actual wofding}of:those
depositions?‘ | |

Yes, I have. 7

Where couldrthe'téxt_of thosehbe pbserveﬁ?.

I have copies of them wmth me here.

‘May I examine them later?

. Certainly.

I do ask the privilege.of,reviewing.them and
I appreciate your courtesy in making them available:
to me. o '

Do you recall how this was phrased?

~Was it phrased in the form they could contlnue to

flsh at those 1ocatlonsror was it phrased in the

'_termznology undlsputedly that they alone would fxsh'

at those locaLmons’
No, I dqn t think it was as clear cut as your. latter

statement.

- Are you familiar with the technigues called reef

‘netting either by the Indians or by non-Indians

in current times?

In_a general way, yes;

'~ Do you know, of course, that the operation is

conducted from a fixed base, ismn't that true?

. Yes.

"L‘ﬁi’.-.»} . o

AT L - ' _ . .

R T
o ;




10

11

12

13

‘14
15
16

17
18
19

20

21.

22

23

24

25

L -
"~ .

- et
- e e e RN SN
AT s £ F 5T L e o TN

boulders being used as-anchors?

Xes.

'And isn't it your testimony, then, that wherever

- those particulér,fiXed'operations_were-pursued,i

' You'yourSelf-méntidne& alﬁhii@?agoféoméﬁhing about

‘that is what was meant by'these reef net 1ocatipns--

allegedly retained by the Indians?
Yes. _ _
Yet do you think, Dr. Lane, tha#'iffit'hadfbeen'

50 expressly'statéd'that they shoﬁlﬁ continue

and had_thé-right to thus exclusively pursue this

method of fishing, that_Go#ernor Stevens would have

used the language that he does in a=quotatibn

from him thaﬁ.appearézon page 7 of your report

ap?roximataly,two—thirds of the way down, and it's -

the indented portign, "You understand well my pur-
pose, and you want now to kﬁow*the special things

ﬁe‘propose'to do for you."We Want-td-place you

in homes whereAyaurcan;cultivéée the soil,'raiéing
potato.es and'othergaiﬁigles.of“food}-andfwheré you
may be abie.tq.pass in caﬁoes on the waters of the

Sound and catch figh ===

Now, that is a form of mobile fishing,

~is .it not, moving?

Not necessarily. You have to move out to the reef

R I e R e s
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- net . 1ocatzon in canoes, then you have to move

back with the £ish in the canoes to the shore to”
depos;tkthem, you have to move out.agalnt and
in those days they had to move the gear aécoraing -
to the tidés,ih order to catch the fish- so thaﬁ |
they Were-moved faxr more ofteﬁ than thé.préséﬁt'
geax;' | | 7 '

(Continued on next page.)
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Nonetheless, you have stated.théy operatéifrdm a fixea,;
location, isn't that true? | | 7 -
At the moment in Whlch they are catchlng the fish, .
they are in fixed 1ocat10ns. When they are transporting
the catch back, as they ald 1n the old days and not as |

non-Indlans are 601ng at present, they moved canoces

' 4back and forth from the fishlng location to the shore.

R ¢ wmll 1nv1te you agaln to point out anything in thlS _

termlnology that 1mp11es the rlght to retaln ‘some fixed

~locat10n.i

I don't think‘one can draw that‘con¢1ﬁsion'from'that

language.

You mean that you canncot draw the concluSLOn that flxed

locatlons were reservea to them, ‘isn't that correct°

-That 's not what I saxd, Mr. Rhea, that 's not what I

" think is correct.

Iet me explain. Thave looked -at this.question
very carefully =—- | | |

THE COURT‘ One thing I want’' to be éure about,
though, boctor, before vou do that, the only text that
Mr. Rhea has called your-attentlon to is what appears
to bg three sentencés. |

THE WITNESS: Yes. _

THE COURT: In fact, he didn't read the last

sentence, so it's only two. HKow, the question is, what

FEIU %
fone
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can you derive from those two seﬁtences on this sﬁbjece?‘_
THE WITNESS: Nothing from those-two_Sentenees.
MR. PIERSON- I might say his last queetioﬁ,

asked whether they were reserved a rlght, and I took

that to mean he was speaking as well of the treaty.

THE COURT- Well, in any event, let's us

l‘jgo ahead w1th another‘questlon oW , But the answer

'that you have justiglven'to the two sentences remains,

13 that correct’

[

THE WITNESS' Ell right. Go_ ahead.

‘(By Mr. Rhea) I'm afraid I'm still a little in doubt

that we haﬁe had a meeting of the minds. So I want
to really practically re—ask the question, can you show

me anywhere in the text of thls 1anguage, anythlng that

,lmplles that they were given the right to flsh by methods

other than mOV1ng or, in other words if nothlng was
exXpressly ;nd;cated,_they had been given the rlght to
fixed spots or locations or areas? -

Not in this particular language.rno.:

On page 8, it's a very minor matter, but I can't help

but have my curiosity aroused, at the end of the first -
completerparagraph on that page, second the last
sentence, it is merely this sentences "The reefnetters,

were able to take enormous quantities.”

There are some figures about how many salmon were purchased|
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from the Lummi Indians by the Hudson Bay Company;at the

fishing station on the southeast end of San Juan Island.

Recorded by wham?

. By hénézndians.
But their status =-

BY contemporaneous employees of the company there.

What d;d“they say, that 800 barrels of salmon were
caught or. 500 or what’
No}: If ybu wxsh me to look through my notes, T can glve

you the flgures. They are mucn:hrger than that. We

 are speaklng in thoysands.

Thousands_of salmon?

Iiw&uld prefer tb-refer'to my notes to g;vé goﬁraf

precise amount and ‘a’ dollar value.
VTHE-COURT' Was it salmon or barrels or what?
THE WITNESS- I will have to check to be sure..
THE COURT: A1l right. | |

(By Mr. Rhea) Wbuld it take you long?

I can do it at'iecesS.

§Ery wéil. Directing your attentionréhen té the first

complete paragraph on the next paée,,Number 9, |

na second, and to my mind, compelling argument in

_suppcrt'of the allegation that ownership of the reefgét

- fisheries was discussed at treaty negotiations lies

in the fact that some of the men who signed the treaty

Py .
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as Lummi subchiefs were owners of réefnet locations."
How then is this known?

How is it knowﬁ?

Yes,fmalaﬁ; 7 ]

When Dr. Suttles collected informatién from Lummi

Indlans in the 1940'5 regarding reefnettlng he was

;glven the names- of the owners of various reefnet

,locatlons, an& he was also in some 1nstances given
1nformatlon From whom they had 1nher1ted the locations
. from, ) 7 |
o in the éourserof his work;'he alse collected
extenSiﬁe genedlogical informatipn ih an entirely.-

different context. I have done somewhat the same with

the Lummis as well and collected genealogical information

'other people have done so.

There aré other kinds of records, I have
used all of these gources to tle in and have been able
to, by thls trlangulatlon if you llke, to assure myself

that several of the men whose names appear in the

7 treaty documents as signers and whose names also appear

in the different genealoglcal collectlons and who were
stated by Lummis in the 1940's to be ancestors for -
not the treaty signers, but intermediate people, to be

the people that they had inherited locations from, one

caﬁ,work right back to the treaty signers and get a complete

[l

e U L
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1 line of inheritance.

2 Q I believe you stated Dr. Suttles collected his work

3 ' in the 1940'57
A . Yes. _
4 0 And it is safe to say, is it not, that was approximately
5 ninety years after the signlng of the Treaty of Point
6 | .Elliote? ' |

7 Ay.ers. _ _ _ 7 _
87 Q "And to uSe a legal term, whlch I hope you won 't take

9 . exeeption to, isn't that practically hearsay on hearsay
0| - théﬁ?: | :

it a That!sﬁawlegal guestion I can‘'t answer.

12 Q I will drop the legaL terms.

. o 13 - Isn 't th:.r.s then a rather nebulous and ' tenuous -
14 | - ;;trlckllng down of verbal accounts that are belng taken
15 as gospel nlnety years 1ater°

16 | A I don't believe it is taken as gospelnwhen you use

17 several lines of corroboratibn to give you -- all I

18 | can‘do'is to give you an opinion as to what kind of

19 |- : wemght I feel can be given to various bits of eV1dence.

2d ,_' That is my only function here, to tell you what I base

21 _ my opinion on, | '

22 o ~ I feel that I can place a relatlvely hlgh

23 h degree ‘of confidence in statements that are taken

24 Lndependently and in different contaxts an& mesh |

25 - perfectly and put together aﬁd don't diScloéérdiSCrepancies.

|
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‘In the last analysis, though, we have to agree,,aon't:
‘we, that that is but your opinion?

Certainly, this is an opinion which I base tpon vdrious '

lines of fragmentary evidence, and the welght to be

glven my oplnlon would depend on two thlngs, one what

-we1ght to glve to the ev1dence, and the other, what

Welght to glve to the analytlcal powers that were brought-

to bear, and elther can be- faulty.

a And Dr. Suttles hadlgone through the same proceSS’

“.*.No, I am the only ‘one who has trled to tie the reefnet

1ocatxons to treaty signers.
Didn“t he reach his conclusions in connection with his

research, then form oplnlons beﬁore he then wrote?

-‘Doesn't any wrlter do that?

0f éourse,

So then, to the extent you arerusing him as an authority,

~this is an opinion on opinion, is it not?

- Not really, because.I also have:available to me the bases

on which he arrived at his opinion, and what I'm doing
is he made no opinions about the métters that we are
discussing here, that some of ‘the treaty sxgners were
owners of reefnet locationg, I don't thlnk.:

I thought that's what he said.

‘No, no. I had taken his materiél and analyzed it, and

other people's material and analyzed it, and put together

B:< :3
[
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this line which goes back to treaty signers., He made

"no effort to do s0, nor has anfone else, to my knowledge.'-

Would you please once-again tell me what was=in this

area that you covered in the material that you sxftea

1.that led you torhave support for the conclusmon that
*7certa1n 51gners were ”owners of reefnet lcx':af:.::.or;s'J

:By checklng the geneaioglcal materials whlch were

collected in an entlrely dlfferent context,and

: Vofflclal records.

May I 1nterru5t at this p01nt, it would be helpful in
understandlng if 1 knew -~ you say by consultlng

genaaloglcal tables, but as I. understand that term, thaﬁ

merely means records of descents?

That 's right,

Very well, so that doesn't per se connote the bccupation?

Not alone, no.

So now, if you proceed to the point where I'intérrupted -
_ THE COURT: I think what you had better do 1s

state it step by step all at’ one tlme, then we can go

back to the 1nd;v1dua1 parcel. The thread of:what'you

&id is lOst if it is chopped uﬁi Please'Stéte it now, -

_one, two, three down the 1ine, wiﬁhout undue amplifiCation

of each step, because vou have already glven us that,
and you have given us the citatlon or where theé sort

of materlal nay, be found So justrglve us the step, one

r T s -
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‘Go on to item 2 of thls data, 1tem 2-class of

;Yes, I took the statements that were glven in.the

Just a moment. Let me step you} Wou1d~you,ca11 r-5

‘then a proper stopping'péint for itemtwo the matter.

"I don't follow —- - R

And that was the approach that I was ' wantlng

to -~ and we have covered the geneologlcal tahle.

data that you assembled to reach this conclu51on,

please, jusit as the Judge requeate& there.-1

depOSltionS in 1890,-whenever ;t was, of 1nd1v1duals
who claimed-they were owners of reef net locations,
and had used those locations prior to the treaty; '
and who sald they inherited those locatIOns lS |
how they came by thelr ownershlp of those- locatlons,
and I checked their statements agalnst the geneologl-
cal terms already:;ef&:red‘to, che¢kedralso “-—

and the statements which Dr, Suttles -- L

of reviewing the statements taken. in.this trial'
and then together with you:igeneological table,
would you say. that is a stopping bcint for item.
2? The moment you get,in£b an7aécoﬁnt of Dr.
Suttles, you might be enteriné'into‘ﬁreaTB,

am I correct?

THE COURT We are talklng about

steps, and this is what I_flnd.
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When we fln15h I'm.- 901ng to have you
do it one, two, three; all at,one tlme thhout
interruption, but I doh t want to 1nterfere Wlth '

Counsel's method of interrogatzon. ‘He has a rlght

to interrogate as he thinks best, but he is talkxng

now about steps.

Step one you referred to -« at least I
assume that is the end of step one.
Let me ' —=

THE COURT Step one was to. take the data

from the depos;tlans, xlghtz'

THE WITNESS: Right.
THE COURT: Step &wo, now, was what?

THE WITNESS: Trylng to see lf I could

ﬂcorroboratg oradlsprqve;the:statements,zn those

depositions.,

THE COURT: And what di&;you do in'thét

respect? L

THE WITNESS~ I referred to geneologxcal

materials that hVe ‘been collected by anthropologlsts

 ent1re1y unconnected with the 1nd1v1duals who were

making those deposztzons._
THE. COURT: That is. step two.

THE WITNESS: Right.

iy’ AT e
; ~
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- to make sure that I Was,gettlng-somerklnd cf a

- All right, now, continue where you were when
I just lnterrupted you. with ‘that last questlon.

. Then ny thxrd step, if thatrls what it is f—

c¢ollected by other anthrqpblogists'such as Dr. -

. able to check them outrwith.the other materials,

zzzz

THE COURT: Now, what 15 next? '
THE WITNESS._I then used other sources as-r
well as the. geneolog;cal materlal to tle where

1nd1v1duals were, who they were when*they 11vad,

check on thé“geneologitalim&terials;

THE COURT: That is step three.

THE WITNESS: That is step three. 
What was.the . nature of the sources you checked?
Official correspondence of employees of the.-
Bureau of Indian Affairs, where they would refer
to individuals who were named in the genéological

materials.

THE COURT: Four.
Four.

F—.was'to_take the_iﬁformatioﬁ that had been

Suttles onfownership of reef net 1¢¢ationé and
tie it in to the statements made in step one in thosd

depositions, and the familylhistdry as I had Beén

to see whetre they fitted in and in point of fact,

- ¥ E
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materials that Dr.vSutﬁles‘éBiiééie&'épécifically
on the questlons of ownershlp fltted in w1th, over—:
lapped and fltted in with the prev1ous znformatloni-
that had been glVen xn the 18905 about who ownea
locations and who flShEd where.:: o |

THE COURT: As I understand it yoﬁ
personally checked the data from ﬁhiCh Suﬁties |
derivédlhis"conclusions‘for his report?: : |

THE WITNESS: Well, he derived his infor-
mation from indians and recorded it in his nqtes,
and in his unpubiished,dissertation I have to-rely,
and I am making an assumption, Mr . ﬁhea, in one

sense that Dr. Suttles was competent to get the

- information cor;ectly:and that he was beiﬁg'given

correct;infgrmation} but. I have checked that

.asagmptioniwiﬁh’whate?er;other material I can bring

to ‘bear from‘coﬁpletely,$eparate’sources.such'as

correspondence, employees who refer to specific

Indians going'up'to Point Roberts to fish, gt,';

Vcetera,_andiso, now, this doesn't precisely detéil;

-who were ownexrs or'anYthing-of that sort.

Just the verything I was goipg'to ask vyou, then.

Yes.

The data basically says'that_lndiaﬁ'such,and such

a name went so and so place to fish. It doesn't

L
— .,,,.1 AV ooy
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say the'same Indianfiﬁhoﬁéﬁ; is - the owner of

a flxed spot that could be 1ﬁent1fled.A ¥ '_
nght. “The only place that lnformatlon 1s precxsely
contained  and documented ‘are: in- the works of

: anthropologxsts tike: Br. Stern,.Dr. gutt;es-and,

 some of)those that worked on the Canadianiside._ _

_bid tﬁeé Qeiréﬁét purely on the'basis of interroqatihg
successors of the Indlan trlbal members who were
at the treaty or what°'- '

That's right, that 13 the only place that ;nforma—
tion is recorded. '

We don't know the words that they recelved from
thelr informants; do we? '

The words that they received? _

Yeé, that's right, we don't know the words thét.
they received, do W&?V | '

We don't have.a verbatim recéraréf the ihtg:views;
NO. | | o _ | )

- Now, therdfore, in the last analysis they are
but'reachihgﬁa conclnsipn that “owﬁership“ exiéted4 
isn't that correct? | - |
I don't knowrwhether that would be enﬁirely faif.'
Certalnly they are present;ng ev1dence whlch Would ,
give us some notien of the content lnvolved. You

are descr;blng practlces from which the,reader 'f
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but who came to collect a*shafe by viftueiof this'

can then as well as they draw a conclusmon as

to whether it is useful to call thls ownersh;p

or not?

‘It could well bé described as a’s&ceeséion'of

operators,unitea by exther hloodstream or tler

‘of marriage; is tha; correct? -

That would be a less useful way; I think} of*
describing it, because some owners were not users.
There. would be no 1naccuracy 1n that statement,

wonld there?

Only by virtue of its incompleteness,

Wherein is it incomplete?

In that you might have owners who are not users,

T

~inherited ownership.

THE COﬁRT; In thaérconnection; in your
opinion, would there be any doubtrthatiat_léast 
this donclusidnrwas_a“teasonable:inférenceVfrom :
the evidenée, the total evidénce Qn,thg.subjééi?-

. THE WITEESS: In my;opinion, yes} :

THE COURT Well, my questlon was, db'
you thlnk there is aay doubt about that, that at
least the data would support_that lnference?'

| | THE WITNESS: E: have no doubt.

Could it hot have been a matter really of relatlng,,

SIFETI N
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VDo we have knowledge stfficiently complete and

of relteratlng a famlly craft llne, such as perhaps_
in the old gulld days,a tmnker or a tanner ‘went

on in the same succe331on down,'could it notfi-;
have been ‘the same thlng in reef nettlng?

I thlnk not. ‘ _ _ ' )

Qan-you indicate éuﬁhoritﬁ'f;r iﬁiﬁking'ﬂbt?

The matter that'we we&e’just discussing that |

you could have owner sharlng in tha proceeds #ho.

were Ln no way znvolved in the quzld or craft or a3

whatever it is you are suggest;ng-here.,

accurate to refine that relatlonship to a polnt

to exclude the thought that 90531b1y hls share

was based on the.przor-ownershlp of-the canoe or
net or something that was being used, or his Sklll
in having told them how to operate’ Was there
knowledge so detailed'and accurate that we carn.
exclude the possibility that the compensatlon
would be really for that?

A woman who has nothlng to do with the operatzon
except the fact that she has 1nher1ted a co—ownership
comes and collects ém&m“ I éon t thlnk any - of the
examples that you suggest flt that case.

cDuldn t it very well be, though, Br. Lané,'ﬁh&tf.
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she had inherited, if we maﬁiuéé the wbrd, gear?

Hypothetlcally that is poss;ble,amﬂimdocumented.,

‘I am only golng on the bas;s of the eVLdence that

we have. This doesn t £it the Eacts.J

'Wéll really, don t'you thlnk’lt is more'afmattér

of her hav:ng 1nher1ted What e call gear rather
than havxng lnherlted a g;ven spot rlght out there -
in some marine area qf Puget Sound?

No, I do not. _

You think they inherited the right to ahcho?‘
permantently over a portion of the ocean bottom,
is this your testimony? ' : |
Yes, it is.

Now, dlrectlng your attentlon to the bottom of

"page 10 of your report on the ummis,

fIn 1791 when Spanlsh ships axrived
at Boundarf Bay, they found large numbers of
-1Indi§né fishing there,'probablyrﬁhe Saanich-
" and the Semiahmoo at their reef net locatlons.¥
Inc;dentally, thls is where? 1snft

that over the line ln Cauada°'

In 1791 the lines were not yet drawn.

Now, I am speaking, I am just try;ng to get
myself orlented.,

This 1s Po;nt Roberts that is referred to 1n

' g ey
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. mysels oriented, is’ all..ifi”*

‘thls partlcular instance. I. belleve there is stxll

some controversy over ;t but as far as I

understand the 1ega1_pqs;tlong ;t 13 Unlted

states' terrxtory.

t

 We11. frankly, my poxnt 15, I Was trylng to get

'-+--.-

. Anyway, let's pass that fox the moment."
Polnt Roberts is the specific == 7' 7
some body of water adjacent to Point Roberks- is
that correct? - S

Yes, this partxcular site was Wlth reference ta

Point Roberts.

All right, now, let me --

THE COURT: Es Point Roberts on Boundaryé'

Bay?

THE WITNESS Yes.
I am 1ook1ng at: the map and I am 1ook1ng at Po;nt
Roberts. I don't see_anythlng there thaachuld.
be designated as Boundafy Bay., buﬁrletﬁs—abaﬁ&oh_f

that pdint.

- I thlnk in the Spanish record was - —-'f

THE" COURT: T wasn F 4, questlonlng lt. I
was just asking for lnformatlon,

pHE WITNESS: Rigit.

LER
&2 U
"o ey
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- Now:

"In 1751 when Spanlsh ships arrmved at

Boundary Bay, they found large numbers of Indians
- flshlng there, probably ﬂMaﬁaaniﬂh and the’
Semlahmoo at . thexr reefriet 1ocatxons. ‘

- Let me ask*you, what is the ‘source of your i

- autnorlty, the voxce Speaklng, shall we say, from.the -

. Spariish ShlpS?

Reféffing toléhe ultimate source is thé log of the

: partxcular shlp, I forget lts name, I have read Engllsh

translatlons.. I have not read the orlglnal log.

) Let me ask you, and I want you to be very exact 1n your

;answer, please, Dr. Lane.

Yes.,
Does this log say that they came into “Boundary Bay

and observed Indlans fishing an& stopped there, or does

-1t really, actually and truthfully go so far as to put

~in some Spanish term that says “reefnettlng“?

No, the term "reefnetting“is a fairly modern term.

In other words, this particular. account in the logs of

afthe Spanlsh ships, in the last analysis says no mora

than they arrlved at Boundary Bay, they saw Indmans

' flshlng, isn't that correct’

Yes.

All right, Yourmentiqnéd a while ago in connection with

[
Pl anlCR L. 4
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your references to reefnetting as pursued by the pre-

' tréééfﬂIﬁ&iénéfthat*they used boulders, Are you able to

tell us at thlS t:me how ‘they attacheﬁ those boulders

to thelr nets for use as anchors in this reefnettlng

;:operatlon?

S am not sure that- I haVe data on the precise attachment

procedures.l I may- do, I would haVe to check my notes.
Once agaln we are back to a p01nt you and I brlefly

touched=on already.. It is on the next page, page 12, .

the port;on there that quotes Colllns {1892:260) in a

general report on flsherles of the Pacific Coast
reported that reefnetting had been taught to local
Indians by an employee of the Hudson Bay Company.
Now, why did you dispute Mr. COlllnS while
Dr, Suttles has a total sanctmty’
:Excuse me, 7

THE COURT: That is a compound'question, T

MR, RHEA: T thlnk it might be descrlbed as
a 1oaded qﬁestion. i will withdraw it.
a :THE COURTE' I think it is a fair description
of it, ' - 1 ' |
I would have to demur. I don't think pr. Suttleé has 
total sanctity. :I have checked reliqidusly everytﬁing
_that I can possibly check that Dr. Suttles or anybody

T LR
EadE L
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else has wrltten.

R couched the questlon in terms of controversy. Let me’

Do you have Aany partlcular reasons for dis-

regardlng th;s partlcular contemporary source?

I agaln would suggest X dld not disregard 1t. Iwas so

startled by it, I examlnea it and reexamlned lt, and '
checke@ it out just as . carefully as I could I have

certainly not;dlsregarded 1t.

‘Very'well, Now, let's gc'on to the next qﬁestioﬁ,

THE COURT: You wouldn't have put it right
in the text hefe; that. ie obvious,
THE WITNESS: Yes.
We go on to the next sentence:
"This explaﬁation of its origin fails to
account for the sighting of reefnetters in 1751,
some years prior to the ariival-of Hudson Bay'
- Company men in this pert of ehe world.” |
Now, tell me if I am drawing an incoﬁrect_-
inference, that to me implies that the'pfincipal reascn
for rejecting Mr. Collins®' account is'thatrsupposedlycr

reefnetters had been seen by the Spanish in 1791.

(Continued on the next page.)
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"I would have to object, because that is not my

principal reason. That is the first of a number of

reésons which I give to explain why I arrive at the
opinion I do. It's only one of several., |

-77I'énsweréd'in the affirmative to your -

.iquestlon as to whether the Spanlsh report smmply dld

_not say that they found lots of Indians. fishing there. 7'

w

My reason for -—
” THE COUﬁTQ“VThey found them fishing at the
sites Whererlaéer; ét least,rthere wasﬂreefnettiﬁgﬁ
' THE'WITNESS" Right; and at the proper time

for the reefnettlng operatlons.

,(By»Mr, Rhea} cBut still you have chosen to bolsteryour

rejectlon of Mr, Colllns by chooszng 1nstead the source

 that we found later here a moment ago . really wasn't

complete after all
',The Spanlshrlogs didn't throw in the words

Freefnetting” or its Spanish equivalent, did it?

My, Rhea, as I have tried to explain --

THE COURT: No. Answer the question First,
THE WITNESS: What was the question? o
MR. RHEA:V'Wbuld ydu read it back;,ma'am?
THE COURT: If fou déh't énswer it First,

we will invariably have to go back and'forth three times

for it. So, first answer the question yes or no, if it's
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" the notion and that whlch confllcts with the notion

, j _
- Collins, is one that attempts to then bolster your

possible. Now, there are some questions that can't be

answered categoricélly. However,'when they can, you
must answer them SO.V |
| ﬂﬁt;“«?%” - L {(Pending questlon read by Reporter )

THE WITNESS: The Spanish logs did not use

'the words "reefnettlng.? Nobody used the words,
':“reefnettlng“ or anythlng similar'until much-later.

B have examlned Varlous llnes of eVldence 1nclud1ng thlS

one confllctlng statement, Wthh to my knowledge,nobody

has come across beforerwho wrote anythlng about )

 reefnetting, and I bringritfto the attention of people
.Whotare éoncerﬁed_with thié'Very serious problem,r

' because I thlnk all eyidence, both that which supports

. that this was an Indian technlque should be brought out
 and laid before the people who have to make deczslons

' about it.,

HaVLng brought the materlal out, I then
explained,very carefully what klnds of ev1dence I am
u51ng to arrive at my evaluatlop of one or anothe: g
stafement #hat I exposed’of.youlhere. -

Nonetheless, we are confronted with the obvious facts,

. are we not, that in the secbnd;parag:aph, page_iz,'the

second sentence, the one that followed the rémarkeboﬁt )

4
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Dr. Lane” | ,

- rejection of it?

Yes, that's right.

So, in the last analysis, you have done nothing but

balaﬁ&efééiﬁioné? 'You.haVe balanced an oginion as £o

:*thxch source you want to belmeve, isn't this correct,

No, 1t‘s not entlrely correct, Mr. Rhea.

It? 5, an opinion on your part?

Any-oplnlon;mm o select which evidence is goiné tb be

given weight‘and which isn't. The Collins report is.

"elmply an offhand hearsay statement He quotes no source ;

-and glVes no evxdence in support of his- statement

He merely alleges_or asserts that the Indlans

learned this frem a Hudsen Bay factory, He doesn't

. explain in‘any:way as to how he came by'this'infdrmatiOn

or who gave it to him, or anythlng of thxs nature.

‘ DesPLte thlS, I have trled to examlne the
p0531b111ty of the truth of this statement with whatever
ev1dence I ¢ould collect or brxng to bear.

But, on the other hand, you still find _—

One of the things which I used was the fact that the
Spaniards saw a lot of Indians flshlng at what we know-

later was a reefnettlng 1ocat10n at precisely the tlme

7of,year when we would exéect them_to be there reefnetting.

‘But, in any event, we doh't have actuaily -

.}

el
e
5
L




- bl9

10

11
12

13
14

15

- 16

17
18
19

20

21

22
23

24

25

non-Indzan were to have contrlvea such.a devmce, he

:would 1n those pre-mOnafllament and whatever &ays, have

He wouldn't her.vye?,i He wouldn 't have used the materials

at hand?

materials were not as successful as the'native Indian . -

it would last longer because it deterlorated too fast

It is not proof positiye.' | |
Now, going bﬁ'te the'next paragraph on the same page:
7 ﬂ:“The follow;ng facts all indicate an _ |
Indian orlgln forﬁthe techhlque- (1) native
- materlals.were-used,for all parts of the gear,,..“,

: Now; frankly}'Dr Lane,'even assuming a

been compelled to resort to natlve materlals, would he
not° _

No, he. would not .

No. The first non-Indian fisherman who tried to fish at
these locations used cotton to meke their nets withebecause
that's the way non-Iedians‘made nets. |

As a matter of fact, we have quite a bit of -

documentation on the preblems they had; beeause.their '

materials in the area. They couldn‘t catch flsh. 'in

fact they tried to.find out how to treat the cotton S0

and various other problems that they had, ~and there is

qulte a blt of dlscu531on about thls.

You had actual reliable contemporaneous sources for those

i S k
. ‘-":}_-v‘
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complaints?

I don't know whether there are reliable sources., ‘There
- are fisherles documants correspondence between non-
:;Indlans engaged in fisherles who are trylnq to figure
fkout how to:-be more successful

"Would this have been in perhaps the 1870 s'> |
7-=Yes, This ls-;owards therlatter part, maybe even_the

' 1880'5., I'm not sure.

Then had non-Indlans have chosen to fish prior to the

: arrlval of cotton on the scene as a result of Eli

Whltney and hls 1nventlon and so forth, they would have"

adapted themsalVes to the materlals at hand, would they'

" not? .

No. The non-Indian flshermen of whom we have knowledge..'
who were u51ng nets in thelr fishlng operatlons at treaty
tlmes.ln Western Washington were u51ng 1ntroduced nettlng |
materials that were of European origin or eastern U.S.

They were not adaptlng natLVE materials,

Actually, there were no non~Ind1ans flshlng at treaty tlmes

were thexe7r

- There certainly were.

Reefnetting, T mean.

I didn't say reefnetting. As far as I know, there were
.no non-Indians reefnettlng at treaty times,

Going on to your poxnt two:
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‘1ndxcates they were the xnventors of this partlcular
It ié;nq&fﬁrongpositivé by itself. It is one of the -
" here thh a. natxve technlque. lf gk had been an
-.1ntroduced non-Indlan technique, it is 1ess 11ke1y that

: part of the operation in all of the dlalects, because -

autmobiles is consideréd o have been launched by Daimler

Benz in Germany. However, certainly every part of that

-Yes.

- You think that the American mechanic is using the

Mr., Rhea, I guess I didn't make myself clear. I,said it

"Bach detail of géar'an& construction had a -
native name in each of:the'several-dialects used
fbxurﬁéiahjgroups partiéipating.in'the fishery.,.."

“Do- you belleve that that in any respect
devmce”f
many points bf'evidence, taken together, which seem to
ne . to add up to a high probabllity that we were deallng
there would be nathe names for each piece of geay and each
it takes a llttle time for thls to happen. .

Let me direct your attention to this parallei please:

The internal éombustion engine used in

motor now and then has 1ts German name, and certalnly
those areAnot the names used by a mechanlc on 26th

Street in Tacoma, are they?

German word for everythlng on that car?
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takes some time.

THE COURT: Just stay to this single situation.

.

Let's not depart from +his.

VTHE WI?NESS: :Flne.

,‘THE;CQﬁRT: ‘He asked you whether or not you

 think theumechanics-that work on internal combustion

énginés would use thé’same térmsras'naimler~Benz.
 THE WITNESS: I know nothlng ‘about the subject.
THE COURT.S All rlght.

(By Mr. Rhea] Incidentally I ‘note that on page 13 of

‘this same portion of yur report you state, at the

parééraph that begins right after the iﬁaentation:
"Winthrop (1913:27) saw reefnetters in Aﬂgﬁs£ 
1833. George Gibbs..,'mentions the feefnet'fiéhery
,qff the west-side of Lummi Island in 1853. chér
_scattefed references may be found in:corre$poﬁéence
"of early settlers_datiﬁg,from the mid-lSSO's,'
However, none of these early sources provide details
concernlng the reefnet fishery." ~

In view of that last statement that leaves us

completelyunable to judge the glmllarlty between thertworr

procedures, reefnetting as pursued then by that name_

used under these authorities and as it may be téday by .

the individuals operating in northern Pﬁget Sound?

I think Isay also in the repoprt that we have no

B,
£
it

Py
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1 descriptiohs of the actual reefnetting gear, technique
2 o and so on,datlng contemporaneously from treaty tlmes.
3 Q'ZiThat leaves us in a posxtlon for it to be rather __"
4" :=rrd1ffzc;1t for us. to make ‘the. true comparlson between
5: .?the technlques, the methods and the equi@ment, 1sn't
6| . _this. correct? | '
7 A T;Insofar as the descriptlons that we have were taken down-
é | somewhat 1ater, such.as at the turn of the century.
9.1 t- ;’:‘F, R THE éOURT-EfA:e‘youJanywhere neariconclusion?

- 10 |  7-' 5 i' : MR RHEA : Thls would be a very good point,
11 as far as I am concerned.
2| THE COURT: I think we should take the

. . 13 | morning recess about this time. We will reconvene fa.ftee:a
14 minutes from now, which wpuld seem to be about 10:38
15 or thereabouts, | | -
16 | B | {Recess .)
ET 5 17 - .
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THE.COURT;'Coﬁtinue, nlease.

{By Mr. Rhea) Dr. Lane, resumlng our d;scu551on

of the Lummi report, dlrectlng your attentlon
to the bottom of page 20, you state"{" Im
“Locatmons were sa;d to be owned by
1nd1vxduals who clalmed proprletary rlghts
by v1rtue of thermtance in the male llne.
Now, I have questxoned you prev;ously
oﬁ-that, then you say, _ : S '
| "The data regarding,distribgéiqn;of
the catch indicates that what were";whed
'Vwere stewaxdsh;p rxghts over a resource—
-produclngrarea. True ownershlp, evmdently,
| resided in éomewhat a larger settlement group
or kinship gréup.f_ | | ) ' '
| ﬂave'foﬁ found the place?r:vf
No, I haven't, |
It’s at page 20, the Lummi. qution,'
Oh,-I ﬁave it now. | |
(Reading) |
o whocations were said to be owned by
‘individuals th'claimed proériéta#y rights
by virtue of inheritance in the_¢aie iing.

‘The. data regarding distribution of the catch

indicates that what were owned we#e Stewardship_ 
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rights over a resource producing area. A

true ownersh1p evldently res;de& in a somewhat

larger settlement ‘group or klnshlp group._

Well, then, don t the last two sentences'.

imply that these reef nets were ba31cally jnst a.

tribal resource and thpse skmlls ‘that we. prev;ously 7

discussed and referred to are just the operators

of it?

- No.

You don t think those two ‘concepts are inconsistent?

My two statements are not inconeistent, no.

The data regarding dlstrlbﬁtion of the catch
1ndlcates that what were. owned were stewardship
rlghts over resource producing areas? - “True
ownership" and I stress theltwo'words; “true
owneréhip,“ “évidentiy,resided in_arsomewhat-
larger settlement. group oxr klnshlp group.”

That doesn’ t sound like 1nd1v1dua1

=owners'hip.

That ‘doesn't reach the trlbes, whlch I think you'

were just saying or even vxllages, if you wmsh_to,
consider that. - I'm. speaking about a larger kinship

, groub than a single individual, and this‘ig

basdd upon analysis of all the lnformatlon we can

get as to the content . of the rlght..
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Nonetheless, that doesn 't - 1mp1y that any So~calle&

ownership d;d rest in a laxger entlty than a

,s;ngle individual or two peopler is that. correct°
No, it is not correct.

Isn't that What=th15 sentence”ﬁéans,."true ownersh;p

evzdently resmded 1n ‘a somewhat larger 3ettlement

group or kinship group??

It means what it says.

'All right. Well, then, the larger settlement

group or kinship group is more than one or two

perlé, isn't that correct?

i YeSQ -

Ckay.' Now, dlrectlng your attentlon to page
22, thls gquote from John McGllnn. _ 7
"The ozl‘fromrthe dogfish tﬁéY}get
ready_sale for-at'forﬁy ta fdrﬁy—fiﬁe denté
a gallon. With this oil theyzpufchaéérclothing,
_'food, and iq;gdct,-about atl thé*néqessities
of life." | |
- You go on to say, '
"It'méyﬂbe that-béfore'the iummirbEgan
:selllng part of their reef net catch. to the
'cannerles, sale of dogflsh Oll was a more -

1mportant source of income.*®

Do you imply from that that the reef nets |

L}
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were used to caEéh_dogfish2jf'

No, no.

They got those from differgﬁﬁ;séurces?

Yas.

That is indicative of the fact that they pursued

multiple flshlng technlques,'lsn t 1t then?

And they were supportlng themselves by the sale
of f£ish and flsh products. _ |
But they resorted to;multiple techﬁiQués; aid
they not? i ' '
Yes. The purpose was to show that at least at
oﬁerstage in time, the salmon fiShéry may not have
been as impOXtABE as othex fisheries-r B
For example;\oﬁwpage 24 of thersame part'qf ysur,'
report, you poznt out that,=
" -~ the ancestors of the present Lumm1
tribe of Indians also trolled for salmon
in the contiguous salt'wéters_of Harro én&
_Rosaric Straits and in the istands, speared
them in the bays and streams of the mainland,
~and took them by means of wexrs and traps
in the rivers."
Isn't that:cgrréci?
Yes, it is. | |

May it then be safely said the Lummls pursued
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¥mu1tlple technlques of catchlng varlous klnds.

— S S T TN

“of fish, 1sn t that correct?

Yes. 7
Directing your attantion-thgpféb_?t}weiikithe~f
sentence begins at the bottomkof page 24 that

is divided by a map, but let‘s turn to the page

of 24 oﬁ the Lumml report,- —:s% . 'j%

"Other descendants of these pre*treaty

entities have not become members of: the Lummi

-légitimately,mAKe claim to some-of the same
-usual and accustomed fishing'area inaluded'-
here."r | '= -

How would one establlsh such hexrshxp?
I supposé the only way you could would be by '

checklnq geneology.

And how much of the degree of ownershxp WOuld glve'{

"-one tltle to a purparte&-loeatlon under your

theory of private ownership?
I'm sorry?

How much percentage of blood would be necessary

to g;ve a pexson a rlght £o then use one of these

what you contend to be prlvately owned locatlons

for reef netting?

I don’ t:thlnk I can answer that que#tioﬁ.,

B

Tribe and those descendants would, of course,
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Let me ask 1t ln .an. even more concrete form

Eooo-T -

then, Dr. Lane, that zs,‘one can obserVe 1n the

descent of land titles amongrwgrlous}tglbes,

particularly in.the records of the tribal office,
it has gotten down to where”it might be, for

lllustratlon, one three- hundred smxty—flfth share

was held by one¢person 1n one overall tract

because the descent branched off xnto so many
ownerships, andrln £act, ;t has even been ‘my

observation, and I doubt you.dzspute thls, oné

‘that got passed the one'one-thousandth OWnérship;

and you conceded, perhaps, you have seen some

. rather extremne fractlons'ln those areas, haven t

you, isn't that corréct°'

Frankly, I haven t been concerned looklng at those-
kinds of fractlcns. Pehaps it would help if I
explained what I have referegée;té.here, bécausé

it was not the sort of thing ybu arerdiscussing;

No, frankly, I don't need an explanation at this

point because I want to ask you a gquestion.

I will ask vou the question I have
already,asked,_what peréentage of Indian blood
would you suggest would entitle one to take ovér'

through heirship this 9urpérted privately owned 

location, would oneﬁthirty second entitle 6neftc it,

LR *
e Lo
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1 really can't answer that questlon except'. to |

iblood.

'nearly, at least a centurg and twenty years have
‘passed by whlch time the factors of descent have

‘gotten down into enormous fractxons, isn't that

have just been laying out, but +this ls not ‘the

one-51xty fourth, one- two hundred flftleth, one-':ﬁf
five hundre& fxftmeth, what percentage of In&;an{
blood or would it have to’ be a totallty of Lummi
strain to entltle,one to. that’

say that you mlght not need any degree of Lumml'

But you Wlll hawve- to grant the practlealltles:"

of establzshlng heirship. are alnost ;mPOSSLble,'

are they not?

That may be, I don't know. I haven't examined

the problem. 7 : _ -

If we are,to,a$suﬁewthét thé.rightS'that-YQu;¢onténd
for were créatedras of the time the rreaty'of

Point Elliott in 1853- or 1855 ﬁhieheVer-it waé,

that means that a century and a quarter later,

correct, six generations?

What you say is correct with respect to what you"

way in which helrshlp operates.r It is not a

quest:on of an 1ndlv1dual and a degree of blood,

and What I had reference here to was'thg;ﬁgg:“______rr'

T
i
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- would the Lumm;s, lsn t that eorrect°

- cannot respond to those. I really haven't reséarchgé

In'other words,=presume'tﬁatreVerything on'behqlf_

- that a certaln poxnt was daclared somehOW'to be

_ the prlvate OWnershlp of such and such an Indlan,

of the catch°

that parts of the Samlsh group have not been
subsumed 1nto the present Lummi, trzbal entlty,-
and I wish to make clear there nay be.Samlsh
reef net helrs that are notrnow presently part
of the Lumma, and I dxdn t want to = ' 7
May I agree with you to the extent cf concedzng:
there are parallel prcblems, are they not? 'The 

N .
Samish would have thelr desoent problems and so'

But the descent problems are_not of the sort

that you are asking me tc,look,Atfn0w, and I
it,
of the plazntlffs were establlshed, thls is

hypothetlcal, let‘s assume that everythlng the 7

plaintiffs have contended for ig established and .

now, how would we determlne who then mOVed in
there and how much he would take of the operatlon

of that area for reef net purposes 1n the taklng

May I refer you to the page on my report, page 21,

1t states:

¥

e Ty
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;“Trﬁe 6wnershi§~efidénti§:fééidéd in
a somewhat 1arger settlement group or klnshlp
group." This 13 why I am unable to respond
'toryéur question of the_blqoﬁ_qqantum of |

-a given indiviéual.']" N
That's right,'and;thaﬁ coﬁplicateé‘it né#;
Let's go back toithaﬁfééhteﬁcélgoﬁ‘jﬁéﬁ :éad
to merﬁf | 7)  R o VVIV‘ E
THE COUﬁi. Wait, let s start over, -
yvou made a comment, put a question, please;

MR. RﬁEA: All rlght.
(By Mr. Rhea) Let's assume then the lmplicatlons
of this statement of yours|from.page 25 that you
have just read, let's assume this communal gfoup
resided in a gomewhat larger settleﬁént group
or kinship group, let's p#esuppose thére wa$ 
twenty ér twénty-fi#é in number, is that ah
runlikely éupposition?
It's hypothetical, so'continue.
Very well, then, wouldn't each member.of this
-hypdthetical twenty 6r”twenty-£ive'gtodp have

heirsﬂipxrights?

"I would think so.

Now, going on to page 25 --

"THE COURT: Are you still on the
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heirship situation? . o
'MR. 'RHEA: Yes, Your Honor.

' THE COURT. When you have concluded

”Iehayersomethlng.

MR, RHEA: I have concluded with the

‘heirship aspect.

- THE COURT. HoweVer dlffxcult 1t may be
at this time to reconstruct how helrshlp Was '
determlned by the'Indian,‘ls there any doubt in
your mind from the data pro and con on the subject'
that the Indlans contemporaneously had means |
and methods of determining those:questhns?

THE WITNESS: No do-ub't 'i-n "my mind.
Now;'ls there anything in the hlstorlcal data

that you know of that 1ndzcates prec;sely how

this was done?

Not prec13ely, no. All we have are records of
how people clalmed rlghts by virtue of What kind of
relationshlp to them.

Now, -then, do you think that that would be quite

'a different problem if done at the time that an

heirship question arose back in pre—treaty years
and presumably for long vears prevxeusly° . The
difficulty of thatproblem would be infinitely

lessrat that time when the living people were

whawa T
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present an& actually usxng these rmghts’

Yes, I thlnk 1t wauld have been qulte easy to do_;

it then.

THE WITNEss- Because there zs nothlng

in the records to suggest that there was any

, dlffleulty or allocation about managlng transfer

of these 1nher1tance of these rzghts, and I'
worklng on negatLVe ev1dence.;j; - -

{Contmnued on next yage )

THE COURT: Ahd'why do'ydu think that?
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presumably had 3ust deceased°

7 .or some other sort of thlng. So that the people then

'of afhearlng or a trial or a controversy on that subject

As I said, it is a survey way down on page 25:

THE COURT* - And, of cburse, the owner

ies‘ng

.;THEfCOUQE: ‘Or had gone away or“made a salé-

1nterested in the subject matter ‘were allve and
parthLPatlng in this dissertation.
_THE WITNESS:-_nght.

THE COURT ;. Now, have you found any 1nstance

of helrshlp’ _ _
THE:WITNESS:' To the best of my recollection, no|
' THE:COUQT#  Have3you_foundianything to indicate:
that there were such problems? o | -
'THE_WITNESS: Nd.z 7
THE COURT: Go ahead.
VVMR. RHEA: Thank you, your Honor.

(By Mr.rRhea) Now, continuing on to the next area.’

“The same manner, Saanich, Clallam, Skaglt '
and other Indians fished in waters descrlbed abové
as in the Semlahmoo, Lumm1 and Samish terrltory._
The Straits and Sound were tradltlonal hxghways

used in common by all Indians of the region, and

most salt water fisheries traditionally were free
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| access areas.”
| " Then I'ii’skip the reference:
"  "Whlle it is useful for certain purposes
" to. speak of Lumm1 waters or Samish territory lﬁr
is important to;note'that this by no means impliesrr
ekclusive rights by one group., That these Indians.
-f,traveied,widely énd.frequently thréughoutrthe ﬁaters'
'f{bfﬁthé;Souhézand’$traits is commented on by numerous
_early observers." | |
‘ In the face of your statements in that
paragraph, is it not, then more llkely that the so—calledf
ownersth of reefnet locatlons was but an operation _
procedure? It was open to the 1nd1v1dual who chose to
gather theequlpment and go to a certaln what they had
found to be a productxve spot and proceed with what was
their version of reefnett1ng°
No.
You do n6t,think thusertwo concepts are incoﬂsistént

then, Dr. Lane?

 No.

Now, at page-27, thé finalllihe:" 7
| "Howevér; non~-Indian fishermen begén to use
,the Indian techniques and rapldly monopollzed the
reefnet locatiens.

" In what sense and with what implication do you
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",_use;the:word.monoppliZE?

A

A

- A

"Thét ihéy_startéd qu£fasja minority of users when they

’firsf entered what had previously been an exclusively '

Indian flshery, and w;thln a few vears controlled the
reefnet locatlons, and the Indians were no longer

flshlng there or were only flshlng in a min1ma1 sort

_of way. :_,,Z;',r T,‘;»,-,u’v

Now, are you 1ntending to use the term in a legal sense,
that there ‘was a calculated exc1u51on9
The answer to your question is both yes and no, I am not.

using it in a legal sense} but, yes, there was a

_calbulated exclusion in the sense that you had competing

user groups, and one group drove off the other group.
Drove off? '
Yes.,

Havé you any evidence that they were denied the right to-.

- pursue that'activity precisely as the non-Indians?

I believe so,-

And have you ever by any means conducted apersonai
investigation of the subject, such as by obsgfvihg iﬁ

or checking license records? | _

No. I have referred only to documentary records on this .
point. |

On whose records?

Documentary records on this point.

i)
eF
[ ¢
L
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‘operator or crew member to ask him whether or not his

I have not.

I am not sure I follow you.:% :ff, RN

30.7 It's a description of a fact, an activity, a state

"descrlptxon carrles with it a conclu51on that thls

. ocecurred as a consclouslactlvzty by non-Ind;ans?

us dates?

And have you ever at any time approached any reefnet.

industry has pursued such a systematic policy?
Monopolized is aaybrd'thatﬂimpliés a‘éenclnsiéﬁ,‘is'§;'ir
not? | ”7 ST
I didn't hear you. ;;fng
Monopolize -—- | j
I was using it as a éescriptivéﬁiégm:
But it means a concluSLOn, @oes 1t not?**“;
3 o ..
If we say, as you do here, f;..and rapldly monopollzes
the reefnet locatlons," I am asklng you, is not the
word “monupollzed“ suggestlve or a_result of-arconcluéion

vou have reached?

of affairs.

Nonetheless, is it not a fact that your so-called

I can't add to my Statement..
When did this alleged event occur, the monopolization of

the reefnet locations? When did it ocecur? Can you give

Yes, if you willrbeér with me for a moment while I find theT..
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_ If you would, pledse.

,Weil, without téking éime; perhaps to look here,-Ircan‘

give you.rough dates, not prec;se years.,

I you ‘would, please.,

Toward the turn of the century, in the early i890's,
the flsh traps - _ 7 -
WerWlllzall-concede'that:etea certain-lecetion oxr two |
thererﬁefe fieh'ftaée placed that then e}iminate&r_r |
reefhetting-asre’form of fishing at a place.

You are not prepared at this time to state to the

_ Court, are you, that fish traps terminated all reefnet

locations?
By just about the turn of the century, traps had been
set so as to prevent successful reefnet operations at .

all of the major reefnet sites as far as the'documentaxY“

‘records go.

After the traps were outlawed in -~ what was
it ~=. 1934 or "5 or '36, somewhere along in there, .

Indians began to reefnet agaln. Some, of course, had

_been doing it in a small way in the intervening years.

Within a very few years, the percenteges -

' :and I could find you the dates and give you the years

of how many Indians and whites -- very quickly the whites

came into the reefnet iﬁdustry along with the Indians

and within a decade =-- that is whet you would call a

. .
e
Iy
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. aballpark flgure - the whltes had control of the reefnet

'locatlons.

The documentary records suggest that not

Tcnlfgwith'reference‘£0*Indian fishermen, but with

reference .to competing'purse seiners, for example, that

the reefnetters were known to use guns or threats cf

.v101ence to ward off competing Indlan and competlng

;non~1nd1an flshermen.'

Thls is the context 1n Whlch I have used the

words “throw off" or "monopollzed“ or what-have—you.

'You have no concrete lnstances, have you, to c1te or

support thls assertlon of gqunplay?

'The concrete instances are sxmply documentary reports .

'to this effect.

Documentary of what nature?
Previous litigation -~ I beg your pardon.
Documentary of what nature? |

Some of them depos;tlons glVen in litigation. Some of

fthem reports by non=Indians describlng the current

situation, whether in reports or 1n newspaper accounts —

When was the liﬁigation -

- contemporaneous ones.
When was the litigation to which you had reference’

1 have mentioned the Alaska Packers case, whlch was in the

'1890 8.

sy
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Then . there “was - another case, if 1 remember

-correctly, somewhere about 1820, I am vague on dates.

I would have to check my notes.

"Surely'you have no basms for any assertlon in the

40 s, '50 s, or '60's, that such an act1V1ty was

. pursued?r

No, and I have not so stated I ha?e ne knowledge,

‘When .did . the Lummls stop reefnettlng off San: Juan Island?

I don't thlnk I kncw the answer to that questlon.

' Wére there traps there thatexcluded the reefnetting

operatlon?

I would have to check my notés.

By the way, a digzession before I,Qpen up a neW'line:'
| At ?oints fhroughout-your repdrti you have

made reference to the Sallsh culture, is that not

_correct?

Yeé.

What 1s the basis or the authorltles you relled upon for -

' conclusions or data relating to them?

All of the relevant,profe5510na; 11teraturé;

Sucﬁ'as? Could You detail some of'the relevant
professxonal 11terature, giving us names and sources°
You could start with Professor Boas. _ |

And hls time of vrltlng was approx1mately when’r

The latter part of the 19th Century.

ta,
"Hg'-r‘:.,".';‘ -
NN TR AR
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T believe he's retired now, but for many years .~-

'%And he,wrote on. the Salish oulture’

Yes. , _
7 Vrrf coold go‘on,thxoug-'-~
What other authoritzes” A
I could name twenty or: S0 peoP1e. Is that whatfyou are -
asklng for? 7 _ - B | |
Who wrote on the Sallsh culture° ‘Is tﬁiswoorrect?
Yés. J | , -
Could you give us the namos of a few more whom-you-
consider the more outstanding authorities? |

Yes. Professor Homer Barnett.

- With whom was he connected?

I put lt in the past tense.
Sorry. He was the head of the Department of Anthropology
at the University of Oregon.
And who weie; perhapo, some-other names? 7
Professor Ernar, Gunther, who was for many years the head
of the Department of Anthropology at the UnlverSLty of
Washlngton.

Di. William Elmendorﬁ,-who is at the University

of Wisconsin, I believe, at present 'ProfeSSOr Melville

-Jacobs, who was w1th the Department of Anthropology at

the Unlver51ty of Washlngton.

Professor Wayne Suttles, who was head of the
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‘Thank you.:

:Déééftﬁeﬁt of BﬁtﬁroPélogy at Portland State University.
';I'm not posmtlve of: the title.

And is 1t your statement then that all of them.wrote

on the’ Sallsh culture?

VAll of these people have publlshed exten51ve1y on the

Coast Sallsh culture, yes.

Now;rdirecting your attention as to what was

- I might describe as supplementéry, written_tesﬁimOny

-when'it was filed as USA Exhibit 52, additional written

airéct testimony by you consiéting of,the six ﬁages.
Yes, ﬁhat's right, it was six-pages; _
Now, tﬁrning to page 4ﬂthereof,-yes page 4, at linesf-
20 and 21, you state =- hava you,fOund the poznt’
Yes, I have.
First:
"The nature of gear usedhas 1nfluenced the
'recording OfES;&%ﬁbm |

Now this is a true statement, 1sn't that

: cqrrect?

In my view it is, yes.

Going on to line 25, "Sécond; Indiaﬁ,fishermen, like all

" fishermen, shifted to those locales which seemed most

productive at any given time,"

Thls also is a true statement, is that correct°~

pEd
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--Would not that: 1atter statement be the basis for the
fpurported reafnetters o have taken dlfferent locatlons
: for thelr operatlons at varlous tlmes7 '

'No, I think not. I think you are pulling a statemént' h

from one place and applying it to another situation that

it was not wrltten wath regard to. The shlftlng of

: locations that I referred to earller in my oral

-testimony today. as 1t was engaged in by In&lan

reefnetters, had to do with setting the gear to take
advantage of different tlde condltlons.r
In other words, .2 man might own two 1ocat10ns. o

Then, you wish to quallfy your statement at lines 25 and

26,

“Second, Indian flshermen, like all flshermen
shifted to those locales that séemed most productlve
at:any given time," 1ncludlng the operatlon of the

reefnets, then? ' : | |

The statement mguires nd-qualification; 

'Ifﬁit,requires no qualification, does it not follow that
of course a person might have fished at various times

in various places under various conditions with reefnets,

isn't that correct?

Certainly.

They had no fixedstakeout location that could be established
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That affirmative answer requires qﬁalificatipn. I. think

ﬁ iThey dldn't have compasses to take cross bearlngs, they
-Thad no flxed locatlons. " They went where_the fishing was? .
- No,,that statement does ﬁot'foilow the previous one, -
~ bidn't they go to the. part most productxve for flshlng
‘llke your lines 25 and 26 say?’ ' ' '

’ NO; Blra'

You say a reefnet 1ocat10n at one 1ocat10n was Just as

'g good, ‘one. seasan, one. tlme, as another, then, is this

correct?
I have nowhére so stated,

I thohght_that you,weﬁe'saying here that as to reefnets,

lines 25 and 26 didn't apply.

. "SEcond, Indian fishermen, likerall fishe#mén;
'_shiftedrto those locales which éeemed’most |
. producfive at any given time.". |
Didn't reefnetters Shlft in accordance wzth .
the prlnclple that vou have stated there?
Yes, they dld Mr. Rhea.
That is all I want, thank you.

Y

. I have already explained to vou,

o MR.-RHEA:VVIE we might have your attention
directed to Exhibit 62. 62 is the map over there;

Let's see, who admitted that? That would be 62.

) Do you have Exhlblt 62 there on top, Mr, Walters°
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‘ up, over ‘the top, and then I would request, your Honor,

-;d15cussmon of 1t Ffrom here.

Now, Dr Lane, lf’you would forgive the lnformality,
'pleasé.'

introduced in evidence yesterday or the day-béfore as

'you.pointed out that it éhowed ‘here on San Juan Islands,

down here,VHudson Bay Company flshlng statlons, did lt not°
- Then it also shpws right there above that'designation

Yes. Similarly, up here Further on what was, I think,

| THE BAILIFF: I have 6l.

© MR, RHEA*U*xf Ybu just rbll that up, roll it 7
permlsSLOn to advance to the exhxblt
Your Honor will obserVe ‘that that is so flnely
detalled that it 1s 1mpossxble to pursue a rat10na1

THE CDURT‘; Perfectly all rlght

would you please comz to this exhibit with me? It is

so detailed. Mayvbe we could both inspect it together,

THE COUET:, And be sure and SPeak.loudly,,please.

Now, directing your attention to this, which was

U.S. Exhibit Number 62, you will recall, Dr, Lane;:that'

That is correct.
I just read that says "Indian7fishery“ does'it-nOt?-

in the original testimony referred to as the-northwest -

corner of San Juan Island. Once again, it says,'“lndianr

salmon fishery," does it not?
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Yesy . it'dbeS.
‘I belleve from the*testlmony when this exhlblt was -
1ntroduced,there was no other Indlan salmon fishery

;statlon put out - oh there is, Very.well, there 15_"

one—up.he:e, let the record show, at the end of vhat

is prbbably Point.Roberts} It certalnly is at the top

,'of'tﬁéfﬁaﬁ. It has to be Point Roberts. Two things about

Excuse me.,

ﬁy uhdereﬁahdihé of the testimony was it was limited only
to the San Juans, so this Indian fishery-over hefe, as
to these partlcular locatlons, it in no way states which

form of flsherles, does it?

.No, it does not,
And it also does not, on the western Shorerof Lummi Island .

mark eny fishery location, does it?

No, it does not. _

_ -MR "RHEA: Thank you, Mr. Walters, if you
would drop 61, please.
wa, Dr. Lane, are you able to determlne what this word

right to the left of the word right to the left of the

_letter “1" in the word "Lummi® on this partxcular exhibit

- BL - cOuld you tell me what that is?

Yes .
It is seml-leglble.-

Sky - ak - sin, spelled there for the- Reporter, S—k;a -—

I
1
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t'j-— Wéll;-bn this CopY itfis-not easy to see. On the
‘ Is that what thls word means?

No, this bottom word,ﬁflshery"tf

rof'theVWBy down:

»orlglnal which I examlned in the ARChlVeS, lt was much

clearer, and unéerneath lt says “flshery.

No, that is the name of that partlcular locatlon. Thét

is where the vxllage was. ‘

ﬁhé,bottoﬁiwdrd}is'fishery, ‘f-iés&h%éfrwy.
‘What is the ﬁeaning 6f'this wordiabove it?
That is the name of the Indian flshlng v1llage there at
the reefnet location. ' '
That is the village name?
‘That is correct.- 7 \
It says "fishery" at that point, is thaﬁ correct?
Yes, that is correct. :
I am trying to find that portlon of your report, Dr. Lane;
in which you think lt lS in the summary, and I thought
that I had it marked, but I don't find 1t

7 - You describe-the various forms of fishery
that were purSﬁed. Are you able to locate that better
than I am? I found it, It is at page, it is at page 12

of YOur summary portiomn, You state there, about a thlrd

"rishing methods varied according to the

locale, but generally itlincluded trapping, dipnetting

bo o o
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'Tgillnetting, reéfpétting,’tro;ling, ibnglining,'

jigging, setlining; impounding, gaffing;fspearingg

harpoonlng, raklng and so on.“

In other words, we may falrly lnfer from that

portlon of your raport that there were numerous mathods

.. of flshing pursued by the Inélans- is that not correct°

The Indlans of WEstern Washlngton°

: ¥
Yes.,

Yes.

And T think we agreed some timeé ago in your testimony

that in response to another question of mine that the

- Lummis also pursued various methods, just as YOu have

staﬁéd}here, they pursued methods ~- _
Not just as I have stated here. The Lummi did not use
all of these methods. This is a general list for all of
the tribes in Western Washington with whom we are.
concerned. 7 _ _

The Lummis tried several meﬁhods,-some of

which are illustrated here,'yes.

fcértaiﬁly; but it is not a pra¢tice;,ip i$ but a staéement
- that it was a fishery, in other words, é'place whére |

- fish could be caucht but it in no wise restrlcts it as

to methods. They very well may have'trolled thgre or

_glllnetted oY longllned, may they not?

MR. PIERSON: .I am not sure what the reference

. A'-wz"-? Lam -

wd T
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'ls when he* says ”there."

_The place where it says "fishery” on that last exhxblt

that she -and I vere. referrlng to, rlght to the 1eft,,
and below the-letter “f-.ln "Lumml.

pid you want me to explain that?

- Yes. oot

' Yes, Mr. Rhea, all of the flsheries, whether they are

xndlcated szmply as fishery or Indian fishery or Indian
salmon flshery.on these maps from the collectlon of

No;thwesﬁ boundary surveys from the late 1850 's up tor.'

:1861 or'tb when the collection was made, none of them

indicate the technology used in the flshery.

That lS preclsely my poznt

 waever, all of these locations you have hadlmw look atif

on these two maps are 1ocated at precxsely what are known

"to be in hlstorlc tlmes Indian reefnet flsheries w1th

one exception; that is, the Indlan salmon flshery on that
stream on the west coast of San Juan Island that you
pointed out on the flrst prlnted map whlch dates from

1863, X should advise you that that is not a Lumml

'locatlon.r

But nonetheless, the term is a generalized one, ahd_itr
could be there nearly as a point of identification or
reference as to being a place from which fish were taken,

isn't that correct?

et f

o w ie
Fa LA
bt 4 AT




pa3

10

11}

12

13

14
15
16
17
18

19 -
20 -
21

22
23
24

25

0o OP OO PO

that is ddfrgct'~ 1t is correct that is a hypothetical

h

,possibility. It is an unllkely one .,
" You don't thlnk that the fact that they might be . trolllng

or pursulng some other method there would be of such

moment, then, to note lt on the map, is thls correct°

LfThat is. correct in part.- It 1s nOt only that.

MRg ZIONTZ: I wonder if the witness could
finish the aﬁsﬁér? If there_is another part of the
answer that she is resarv1ng.~~ |

THE WITNESS: The other part, I suppose the
most obvious thing is that all of the'Indlan,flsherles
which are.nored on these mapé are located at plaoesrwﬁiéh

were later reefnet fisheries, and'there are ﬁo fishories
noted at places whlch Were not later known to be reefnet

fisheries, and all of those troll flshery areas that we

. know of are nowhere noted on these maps .

By the way, in the Salish cnlture,-were thero'any wriéings
from the 19th Century on £hem?

Boas did. He described reefnet fishing among'the

Songish in 1890.

Anyoné,besides Dr, Boas?

' 'In the 19th Century?

Yes.
No other anthropologlst that I can recall.

That ieg what I mean.

et
-,
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: ;And then the final 901nt T would liketo questlon you on

on page 5 of your wrltten dlrect testlmony that was

supplzed us, ‘USA Number 52, yesterday or the day before,

_ beginnlng at llne 24, George Glbb3—~* got it’ 7

Yes.,

Géoréé Gibbs whoin ydu have quoted as an authority for
variousrthings, does state, drawing upon information _
gathéred during treaty times, he wrote:
'In 1855 or 1856, not published until 1877,
"As regards ﬁhe fisheries, they are held in '
'common, and no tribe pretends to claim from another
or from individuals senaorage foxr the rlght of
77 taklng, In fact, such a claim of the inconvenlence
to atl parties that Indians move about 5n the Sound,
partzcularly from one to another locality according ,
to the season. 7 '
Now, you afe not pre?aréd then to a@cept Mr,'
Gibbs® statement covering reefnets? o

That is correct. I tried to explain to you earlier,

hoping that we could cut down in the area of misunderstandid

which vou didn't hear me at that time. Perhaps you will
hear me now. ' .

To the best of my knowledge, and I have

- . searched diligently, I cannot find any reason toLbeligve '

g
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froﬁrlookingr%t the conﬁemparaﬁéﬁﬁé dééﬁmeﬁts, published
and unpublished that either Stevens or Gibbs knew of
the reefnet fisheries, or had observed the reefnet
fisheries, or that anvy of the people with whom they
might have consulted had so observed at the time that
Stevens spoke the words that vou quoted earlier about
free movement on the Sound, or at the time that Gibbs
wrote these words about fisheries being held in common,
You don 't believe that these maps, drawn in the éarly
1850 's were known to Mr. Gibbs or Mr. Stevens?

They may have seen the maps. I said there was no
evidence to suggest that they had seen the fisheries or
had occasion to have them described teo them. People
looking at the reefnet fishery who were moving about
for other purposes -- remember, this is happenstance in
a way, because the purpose of these maps was not to go
out and plot locations of Indian fisheries.

People observing these fisheries were not
necessarily making a full investigation of underwater
detalils or concepts of ownership or property rights or
anything else regarding them, so that I think it is
entirely likely that Stevens and Gibbs may have known
that there were places up there where these_Indians
fished without knowing that these in any way were |

different kinds of fisheries with different kinds of
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_ ownership rights or property concépts or controls of

fisheries that they knew more about than the Sound

other than I ~think it is qulte clear from the evldence

that ‘we have that both. Stevens and Gibbs, like you and

:LI, were freauently gullty of generallzatlons on the

ba51s of- speclflc knowledge, and ot know1ng enough about

a forelgn sltuatlon to know that it was forelgn.

(Continued on the next page.)
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Now, one final thing and then I w111 qult. The
fact you are go;ng to be here, can you at some

recess look up.. thls lnformation, and at somer7'

,poxnt I m g01ng to ask you for 1t;“but'I would';

like the dates fot the San Juan ‘Islands ‘that you .
may have in- your notes for determlnatlon of
reef netting by" Indiansraﬁ'thls purported or
alleged encroachment of rlghts or by threats
of v1olence or any other means. _

You saxd that you haa that’l':ﬂ
I cannot glve that to you specxflcally for the

San Juan Island sites, I can give you. flgures

_ of how many INdians were. flshlng or how many

whites were flshlng with the'year, ‘but I can't

give you as to each partlcular site exactly how

_ many Indlans and how many non-Indlans were at

any partlcular,locatxon. - I can'QLVe you haw manf_
Indians were . 1ssued reef net lxcenses as opposed
to non-Indians ‘in a g;van year, but - I can' t gmve --f

How do you establish the dlstlnetzon?

I simply am relving onedacumentary¥ev169nce which

purports. to give that:informatiOn;

Documentary evidence secured from where?

I believe I'm reﬁerring to Us‘government'documeﬁts._




P50

10

11
12

13
14
15
16
17
18
19
20

21
22
23

24

25

PR PP P

~ Well, that would be’ the thlng that I WQuld wish

to examine 1ater, the flgures then on how many

"Indians or’ non~Ind1ans were reef nettlng at g;ven

PR

vears. I know' you sald yOu ‘can’ t dlstlngulsh

as to locatlons, but x woula 11ke to revxew that

particular data.r

Yes., Would you llke that data now?

No, I would like to examlne lt 1ater and see what
you have on that, and there are one or two other

points you were later goxng to make avaxlable.

I 4id that during the recess.

Good.

I have that,informaﬁion now. |

All right. If. you will give it to néy then.,

You asked me to check on the. amounts of salmon
beiﬁg purchased on the south coast of San Juan’
Island? o | | |
That's one of:the points.

The National Archives in Washlngton. D.C., I read
a letter whlch was so old that I couldn t get a

decent Xarox copy of. it, so .I am readlng from

my own written notes of that letter, it is a letter I

dated April 11, 1859, and it was sent by Henry

Custer to Archibald Campbell who is one of the

officials on the boundary survey, he was

P e e
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 How many barrels°i 1

Commissiconer for ﬁhé United‘Statés in the Northwest
Boundary Commission, and I m readlng extracts
from his letter, and he: says,_—;y»,,r
“One of the prlncipal sources of flsh
for the Hudson Bay Company is their flshery
here. Accord1ng to a. statement of Mr. Griffln,
over 2, 000 barrels, each contalnlng forty
'to fortymflve salmon, |
s0 that would make -w,‘ 
TWO thousand, Wthh was the flgure I remembered
X remembered ‘a couple thousand and I couldn t
remember that exact flgure, that would make 80 600
or more fish that have been collected heretofore
durlng the year..“ - L
“Halibut and cod fzsh are also in large
-numbers in the vicinity of the Island and sald
7 to be unsurpassed in their. quallty.
Thag was one sourge. I also have'a o

booklet called, "Notes By Pionéer, 1851," which

rare.remlnlscents of Wllll&m John MeDonald Who was"

- sent out by Governor Douglas from Vlctorla £0o :

establlsh a4 Hudson Bay fishery on San Juan Island

and he notes, and I'nm reading from pages 6 and 7

of that pamphlet -

H
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‘Where is that diary stored, by the way?

I beg your pardon?
Where is the diary stared’h

This is Ln Vlctorla. howevar, ‘a’ mcre accessxble

place is also - extracts fnom it have been reprlnted

in a book which is w1dely avamlabla, a recent
book called, “Salmon, Our Herltage, - by a woman
named Cecily Lyons, 1t s a huge hlstory of,the

salmon industry 1n the HorthWast, Mltchell Press,

'leited, at Vancouv&r, Br;tlsh, CQlumbla,f 1969,

and I am certain it is available in all libraries

here.
Mr. McDonald woote, o
_“Arrivéd Victoria 14 May, 1851;"
and then deleting here,rhe was sent then by..
Gdférnor'pcﬁglas almost:immediétely to éan Juan
Islaad to establish the Hudson Bay fisha#y thére.
He said, "In the month. of June I was
‘sent to Ban Juan Island to: establlsh the
{salmon f;shery. Startlng in a canoe w;th
an Indian crew, James W. MacKay as pllot and
locator of: the,31te and four Erench#ﬂanad;anr
workmen, we seléqked'a sﬁéll'éhéltered ﬁay"

and erected a rough shed for salting," and
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more deletions, I'm getting to the boint fdu want,
- "This year --", thls is 1851, "this yéar
being a short run. of flSh only 6q barrels
- of salmon were - cured._~\'  - | N o
| More deletlons,' "The next few years’
the annual outputzbetween'z OOOZand 3,000
barrels, and the Hudson Bay operatlon,

of course, was termlnated by the San Juan

-water boundary declszon in- 1872.7,

And that had been conducted commenc;ng when?
1851. | TallL T

All right. Now, if- you Wlll supply me from
your notes later these dates, I mean the amount
of non-Indian and Indlan fishermen of ‘these

various locatiens, or. do you have that at hand

‘now?

That'isn't the,othefhdata-that-I got during ‘the
recess, but I have another document here whlch
I think you shoula have in connectlon with ‘that.
Very well.

You haven‘tyﬁéked me +the question; but‘iheré is'
no problem about identifying . partlculax sites.
that I have’ 1dent1f1ed asg Lummi reef net locationsf

as opposed to ny varlous k;nds of evxdence, and

'perhaps one letter will serve as an example.
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I have a letter here from George bebsi

: written from Semlahmoo Bay ‘in 1B58 when he was

serving on the-Northwesthoundary-Comm1531on andr

it is a very 1ong letter deallng with a number-

. of problems relatlng te,the boundary declsion whxch

had not yet been taken, but ‘he ln a paragraph about'
the fourth page of ‘his letter says, I‘m readlng
here, _ ' ' 7“_ |
| "A con91derat1on very 1mportant to bear
in mind 1s that they for the most part belong_

to our Inﬁlans,,

he is. referring to the éan'ﬁagﬂzfglandnérgup,

"belong to our Indians, the-Lummis claiming
Oxcas, B;gkgly,,Cypréss, Dédatﬁ;'an& a part
of Lopez; the Samish}_the reméinderroﬁfLopex
‘and the  Clallams a part of San Juan; whi;él-
'only Waldron Stuart,rJohnsZL.,spiedéﬁ;:ahd
"possibly a small part of the,Sén Juans belqﬁga
to the CSaanich: of Vancouver.lslagd.“'_ o

‘Then there is more on the same, but

- perhaps that!sr sufficient to.help'you understaﬁd'

‘how I established with several different documents'

the cbnclu51ons that I arrlved at,

" That is 1mplled then by - the saylng they owned that,

therefore, _hey had the right to take fish,

)
£
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is that right?

Yes.

‘Do ‘you think those are the areas to whlch reference._

was had at the time- ef the execut;on of the treatxes:

I'm not sure what ‘the . answer to that questxon ls ”
because one of the whlte—men who made hlS deposxf

tion at the time of the_Algéka;Packéfs case was

the'same Mr. Shaw ﬁhb sexvedla5'£he-ofﬁicial

1nterpreter at the treatles ln Western Washlngton,

and in hls depos;tmon 1n the 18903, 1n that

11t1gat10n, Mr.‘Shaw testlfled — there was a”

guestion in that 11t1gatxon as o’ whether the
Lummis used the reef net locations atrPoint
Roberts, and Mr. Shaw testifiedror Said'in his

deposmtlon that at. the t;me of the treatzes, at

7_the time they- were negotlated lt!was not vet L

“understood by any,of,the whltes,or'xndians} ;fJ

I recall his depositiqn‘proﬁerly, uhethe:rthase-:'

~waters would be Canadian waters or American waters.

So' I cannot answeri?our question, I don't really

know.

. - L ' ) i )
By the way, doesn't that letter, thcugh, from this

chap who was sent out to establish this post for

_Huéson Bay Company rather confirm the poznt that

was made at page 12 of your Lumml report in
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which -~ and I-dﬁote,_ |
. "Collins, 1892, in a general*re@ort |
on flsherxes of the Paclfic Coast reported
that reef nettznq ‘had: been taught ‘to local
Indlans by an employee of the Eudson Bay
'COmpany. ' \ 7
That no way confirms that, and I have other

matexlals, and I was trylng to not burden you wzth

a lengthy discussion, I have pther materlals con—.

‘temporaneously descriﬁing thé£=théy Wefe purchasing -
the salmon from the Indians,'and it tells the
amounts they were paylng, how many blankata and '

the Very first year they got out there, an& xt 1s

'qulte clear we know how many people came - out

and what they did that fxrst year. They buzlt'

a.shed. for salting,: they purchased fishk from the

‘Indians, and Hr.,McDonalarhad just arrived, X tkznk,

from the Isle of Skye, I may be wrong as to the

‘exactly where he arriva& frbm, and.i think it-would

have hardly allowed SufflClent tlme for him to
have,arrlved on the scene, 1nvented a reef nettlng
techhique,-which-ié known no-where.else in the
wordd, faqght it to the local Indians and start

purchasing salmon from them.

£ Eal
R
B L
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But these particular salmon that were pgrchased
could have been caught by other methods?

Certainly there were other methods extant amdng_

the Indians that you detall in another portmon

of your report’

That 15 a hypothetlcal possxbllty._ I dbn‘tu

~ count it as a very 11kely probablllty 51nce they :

set up- thelr saltlng statlon next to What is
historically known as a: reef net f;shery.f
Nonetheless, they certainly could have acquleed
fish from other sources, isn t that true’r
That's true. L | 7 ;

Is there any evidence that the indiané-éVer

in their abcrlglnal state pnrsued thls practmce

of salting salmon?

-No,'the,lndians,inz theif.:aboriginal state did.

dot salt salmon to the best: of our knowledge.

So that would be a techn;que 1ntroduced by the
non~Indians, would it not?
Yes,=it wouid. _ _ | _
| MR. RHEA: Nothing furthar.

THE COURT: Is there anythlng further"
now on behalf of the defendants or any other

defendant~intervenor?

- If not, we will turn back [
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‘redirect.

MR. HOVIS: Your Honor, I thought this
perhaps would be a tlme for my questlons..
THE COURT. That is perfectly agreeable

to me.,

CROSS-EXAMINATION |

BY MR. HOVIS: / o

o

A.

Mr. Rhea was asklng you same questions Ln whlch
you responded as to the famlllarlty of Governor,
Stevens in regard to thzs part;cular area.:

. Now, When Washlngton terrltory was
organized in 1853,_1t cove:ed the area from the

Pacific Oceah]tb the Bitter Rcot.Moﬁhtains onf_

both the west side and the east'side-ﬁnd also

the 49th parallel to the north and the Coluhb;a

'Rlver and.an exteﬁsxon of the Washington State

iine teo the south,,those were the areas cove:ed

in ﬁhe establishment of the Washington territory,

- do you know?

Aie.you asking me?

Yes.
"To confirm that?

Yes:

£
daoll 0
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4,

I think that is probably correct.'I haven't

' checke& and looked at the documents that would |

provzde that 1nformatlon in any recent tlme.'~

(COnthued on next page }
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'x'Now, the offlcers that Pre51dent Plerce appolnted after
- the establlshment of the Washlngton Terrltory, none
of these people had reSLded in the Washlngton

,.Terrltory, had they’ 7}

I'm’ sorry, Mr, Hov;s. The:bfficérs that he'appointed?‘

7 Who ‘are you.referrlng to?

I am saying Governor Stevens was a citizen of
Massachﬁsetts,_was hé'not?

Governor Stevens had not been fo Waéhington.Territory
prior to the time that he was appointed in his official 
capacity as governor of the new territory. o

And the marshal that was. appointed, J. Patton Anderson,
he was from Mississippi? | o

I'm afraid I dbn‘t know.

And the Secretary-Major Farquarson was from Texas, was he
not? .

I don't know.

Anywhere in your writings have you found that any ‘of L

the officers of the Washlngton Terrltory were reSLdents

of the Washlngton Terrltory prlor to thelr a9901ntment

-as officers of the Washlngton Terr1tory°

I don't really know how large a group of people you are
encOmpaSSLng. I don't know what officers you have
reference to, Mr. Hovis.

I was thinking baiicalif'that the only officers appointed '
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'were:the governor, governor, marshal, the chief justice,

a551stant Justlce, the dlstrlct attorney and the

secretary°

‘I'm sorry. I réaliy don't knbw.”

Now, whén aid Mr. Glbbs come into the Washlngton

'Terrltory area?

Well, Mr. Gibbs had been a resiﬁent in what was the

Oregoh Territory before Washindton-Térritory was separated

out. I'm sorry. I can't remember the exact year. I

could give you a close approximation.

He is an easterner, and he came oﬁt'toi-
California in 1849, along with a few other people, and
spent a yvear trying hls Juck in the mines . 7

Then he came north to what was then Oregon ,7
Territory before Washlngtoanerrltory'had been separated
out, and he performed a number of functiéns in diffefeﬁﬁ

parts of Oregon. He was I think customé'keeper'for,a'

:while;f He helped=w1th'some}af the treaty ccmmissions.r

T thinkrit was General Gaines in Oregon, those
unratified treaties. He was-part of that treaty
commission. |

-He later then went to California where he was

agaln involved in work connected with treaties Whlch

agaln were not.ratlfled 1n Callfornla, prior to comlng

up to Washington Territory after its separation in 1853,

et
¥

Ve

E
i
\




b49

10 -
11
12 |
13

14

15 -

16
17
18
19

20

21

22

23

25

By - Lo a3 B LR ST |

: 'Herarrivedtin the area that I have done-

 resaarcﬁ‘on}’which,is the Puget Sound area, I balieve

in 1854. It could have been latef’SB} I would have to

' check. my notes. S

Was there anyone that you know of who was on the treaty |

- commission or worked with Governor Stevens in regard

to these treaties who was any more knowledgeable in
regard to the Indians of the area in:which.you researched
then Mr. Gibbs? . |

That's a hafd one to answer, Mr. Shaw -and Mr. Simmons
who were the other two principals,,haa-resided for much
longer in the area than Mr. Gibbs had, but I'm not
certain that their longer residence gave them greéter
insight or information inﬁo'the Indians than Mr, Gibbs

during his shorter'term stay. I would have difficulty

" answering that.

Is Mr, Simmons who was on the treaty commission, did he
or was he the same Mr. Simmons,Who settled in the :

Tumwater area?

Yes; he iﬂo

Q ° 2And he settled in that area in about 18442

No, I think the figqure is later than that, but still in

_ back and settled. ‘I’Wouldn't want to be tied down to

the exact vear.

)
T

b I
|
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' Governoér Stevens had the duties as ex-pfficio

éuperinteﬁdeht of Indian affairs, or rather superintendent

offindiap affairs within,thé,Washington-Territory of

. treating and dealing with'all of the Indians in the

Washington Territory?
Yes, he did.

Q0 Now, in frame of reference, when I use the word-"Yakim;s“rv

I am talking about all of the abériginal bands and . -
tribes that were conféderated>inﬁo the'Yakimé Indian
Nation., . | '

Now, in writings and in discussions,
contemporary_writings and discugsions in fegard to the

Puget Sound area, when the word Klickitat is used,

-ign'¢ that the common name used for all Yakimgs,_regard-

less of what aboriginal grbup'they came from?
i:think the answer to your questioﬁ is yves. Klickitat
was used generally by non~Indians in the western portibnr
of fhe territory at that time to refer to Indians from
across the mountains, without'being precise as to their
local names . _ 7 77 o
If I might have 15-A and 15-B put on the board,

Dr. Lane, though it wasn't parﬁ of ybur project
and part of your research to covef:the number of Yakimas L

fishing at the usual and accustomed places within the

. case area, did you run into information or discover

BT
el e
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informatlon or contempcrary dccumentatlon of thelr

exxstence in thls area. the case area?

[of the exlstence of Kl:x.ckl1:,alt$’J ;
:'Yes. _ , .
:Yes; I dig.

And could you review some of that evidence for us,

please? _

Well, I wasn't looking for this sort of’ipformation.

So my response will simply refleCt what I couldn 't évoid

noticing I was looklng for other thlngs in the llterature._
Geoxrge Gibbs makes reference in a number

of places, to the communlcatlons, trade, 1ntermarr1age

movement. back ana forth, of people in the upper Puyallup,

upper Nisqually areas, partlcularly, White River and

Green River areas, through Naches Pass, w1th people from .
the other side of the mountains,

THE COURT: You are #ropping your voice,

‘Bven the Reporter is having difficulty hearing you,

THE WITNESS: He refers to the fact thaﬁ
many people in these upper river areas Spoke‘ndt'only _

the coastal Salish language of their immediate

neighbors, but many people were bilingﬁal and'alsd spoke

a language of the Sahaptin from east of . the,mountalns.
Did you in your research dlscover a map in whlch a

population figure was indicated ﬁq; thgﬁg}1gk1t3;§?A‘_c

SRR
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A Yes, I dld._*i _ _
I thxnk I heve the photographs I made from your
orlglnals, whlch have been shown fhe defendants and -
have thelr aporoval, up on the board cQuld you step‘
to that, please, and examine lt, and see if it is the
, same as what you have before you S0 you can resume the )
stand and read from the ones you have before you whlle
you are at the mlcrophone° ' '

A VYes., I belleve it‘s the same.

Q Would vou read lnto the record, please, what you have

found on lS—A-and 15-B, Yakima exhibits? _
A  Would you like me to idenfify the maps, first?
Yes, if YOu woulﬁ, please. | |
Yes. This is a map'whieh is entitled "Map of a Pert'of
' Washingtee:Territory Cempiled by Order of Lt, Coionei
@aseye:and Lt. M, G. Mendell, Topographical Engiheer,
,and George Glbbs, Esquire, 1856,
7 There are marginal notatlons on the ‘map 1n
what ﬁo'the best -— I'm not a handwrztlng expert, but
I would glve it as my 0p1n10n that this is George Glbbs'
Vhandwrltzng, having read a 1ot Q;/handwrltlng, although
I am not a handwriting expert-r,in which he glves
populetion figures for many groups coverea in this éortion
of the map, including an entry which says, after'he has

gone,throughra number of Coast Sallsh groups.

basdy
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live) these,Kllckitats of Sound rlvers 400"

then: underneath that, the entry reads- . "Nooscope, "

;whlch was the Indlan nameffor:the Green River and:: and

indeterminate bands. 400.
And dceé he give other indications of the rivers on which"'
these Indians were located?

Yes, he does. Later on there is a note that the

Klickitéts are offshodts of the Yakimas. The Yaklmas"”

have 1ntermarr1ed with the western Indians as far north

as Skokomlsh, and controlled,them, to a certain extent
Then there is a further note that Leschl,

Quiemubh-half Yakimas, - Then Kitsap'and Kanasket—éll

Yakima.,

' Leschi and those names you referred to were principal

chiefs involved in the Tndian warxs on the coast?

Indian hostilities?

Yes.

Yes.

And some of them were signers of the treaties in this
area? '
That is a matter of dispute.

Now,-what pérticular groups are-composing the‘iakima
Indian Nation? In other words, there is both Sallsh

Sahaptln and Chinookan trlbes 1n the Yaklma Indian Nat10n9

,I don't know, Mr, Hovis.

el
foed |
]
o
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1|0 Let's’presume,that.itqhes been agreeé ﬁo in the

2 pretrial oxrder, if it has, if we might teke the
3 7' Sahaptin and Salish'groeps on>the ether side of_
4 . - the mOuntain, do you have any 1nformat10n as tc

5 regards their ¢ulture, whether you could compare
6 | it wmth the culture of the Indlans to .the west
7| szde of the Cascade Mountalns, general knowledge°

8| a Only in a-general way, Mr.,Hoyls.i I haven't

9 reSearched the Yaklma. Lo _

10 0. In a general_way, are there many semllar character—-
11 ~ istics im their culture-Wmth_the-coestASallsh?

12 A In certain respects, yes. ' : -_ﬂp__ _

13 & In regard to the respect of salmon be;ng .a staple.
14 food, what would be your comparlson? R '

15 A Well, ageln I'm not speak;ng as an expert on the S

16 Yakima. All I can refer to are the statements -
17 thet I ceuldn'i aveoid reading by Mr. Gibbs in the
18 ‘literature that Iiwas,cqveriné, and-i gained'ﬁhe'
19 _'impreesion.there fé I would have to;eheek back -- -
20 Vri belieVe=he-seys that the people on-the:easéefﬁ _—
721 . side oﬁrthe nmountains depended even more heavily
22 ‘on salmon than the people west of the-moueteins,
23 | bﬁt I would have to refer agaie.: That is my
24 recollection. _ﬁ . |
25 - MR. QOVISQ'I move the admission;ofei
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BY MR. PIERSON:

F-15A and 15B. |
| MR. CONIFF: No objection.

THE COURT: Admitted.

.(Plalntiffs' Exhibit Numbers

~ F=-15A and F-15B for
identlf;catlon were ad-
mitted in-evidence.)
WMR$}HOVIQ£'ThétGisfa11; Thank,YQﬁfVe:y;:

‘much, Doctor.

RED;RECT_EXAMINATIon[f

sk

0 Dr. Lane, in yéur research and ertlng your
'reports, have you encountered any statements
by Georgeisxbbslrglatlveato-the;acquracg of prior
popﬁlation?- - o |
A Yes, I have.
Could you tell us what yau found? - _
A I would prefer to read Mr. Gibbs' words, if that
is a suitable answer. )
If you have it with you,‘ﬁlease.-
I do. o
‘Could you give the page and doéuméntryou are
reading from?

2, Yes, I am'raaaing from the 1877 publication whichii

was written in 1855-56 by George Gibbs, and
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which is published entitled, "Tribes of Western

Washington and ﬁorfhwéstern-O;egon¢“ ‘and in it

in the first passage which I aﬁ_going to read;f 
Mr; Gibbs refers-torhié'eaflier repprﬁ which 71

was dated March of 1854 aﬁd waS'éne oﬁ-therrepdrtsx
in the Paclflc Rallroad survey, aﬂ& iﬁ this o
later publmcatmon, the .one’ I amrgaing to read from,,
Mr.Gibbs was concerned agaln, as he had been
in the earller one . in: &eallng w;th prevxous
populatlon estlmatas 1n—mak1ng some*estlmate

about- the present population of Indlans 1n the

'terrltory, and. I am readlng now from hxs sectlon

on populatlon from 1877 report. o
TIn my.report tb;Capta;nchC1éfian;“

~and I ﬁéde'ah‘attempt,to compare all the
estimates of the Indian populations of the
territoxry which wa::e: within ﬁy -reach., Ps:m&. ”
actual count or census of most of the trlbes
in this part of the terratory has been
thce attemptea, once by myself and once
by,Colonel Simmonsj' in considering different
statements which havé been made from time
to time} I am wellrsatisfied that none of

them can be taken as the basis of any accurate
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calculations respecting the rate7of—incréase
or diminution, and I amfurther inclined to the

oplnion that Lhe aggregate former populatlon

i taklng one perlod vwith another, has never.been

very much greater than w1th1n ourknowledge of it.-

"In arrxv;ng ‘at’ any conclus;on, lt is

-Recessary to regard not merely the actual fact

" of 1ncrease or mortalltles known to us, but the

capacity.of the country to furnish subsxstance,

the modes of obtaining it—folloﬁe&'byftﬁe“Ihdians,

' thelr general aharacterlstlcs and hablts, their

fecundity, their wars. and varxous other c1rcum-
stances dlrectly,or ;ndiregtly-bequngjupqn it.
That the estimates even of residents cannot be

relied upon with cénﬁidence'hasrbeen'made Suffi—

ciently evident by the discrepqnéies in our

different attempts of an actual enumeratidn'énd

those of'travelers like. Lewis and Clark are llkely

to have been still wzder from the facts.. '
“Stlll, as there is no ‘other data that_

exmsts on whHich to found any oplnlon, we are _

driven to assume these for the purposesrof'

rdiscussion.

And then he goes on wmth a 1ong

dlscu531on, but I think that perhaps is suff1c1ent.
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Farlier in testimony on cross-examination you .

: méntioned a man by the name of Mr.Gingeegyr.

_-Céuld you tell us when you met him and under .

what circumstances you worked with him, please?

I am sofry,:z dbn'tfremémber dates. . '

Was it a year and a half ago?

Something:Like thatiryesgiﬂ :‘._ ,
>Mr¢1Ging&ﬁqy;Was{ﬁr;uﬂcéiﬁpseﬁié

predecessor as legal counsel for the State

Department of Fisheries, I believe, and.I net .

him when I was teaching at Bellingham at Wéstern

Washington State.College,,and Mr. Ging¥e¥y was

I believe perhéﬁs;theﬁ_agéo;legallcQﬁhsel to

Western Washingtpnfsfgte, anﬁ'Wé had the opportunity
to discuss_my research an&fmy”rolé'in'pkeparing

reports for this 1itiga£iqn, and I,thihk-: said

- the other day; I believe it was his suggestion

that Ikprepare"the summary reyort that_I was

:'beingrasked,about,

I think he, aéVI understood his_explaﬁa—
tion to me, felt that if I wouid'ﬁreparé;a core
:epott, a summary réport, it éduld'be a~jbintlj
agreed to report tﬁaﬁ would go in both ﬁor'the"
cliepts’that he repreSentéd 6rrperhaps-all of

the defendants. I was uncertain.

e
(AL ¢

e s
“‘5-\'\“ el
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Island.

Iniany éveﬁﬁ, thé idea was to make
d joint anfhropological statement.
Switching subjects;“and going hack to the treaty
times, between the.time'of_the smgn;ng-of the,f

tfeaty or-tréaties and the last one, were there

s any temporary reservatlons set up?-

Yes, during the perlod of hostzlltmes When the
Indians an §h9=sett1exs were 1n armed confllct.f” 
Can you giwe ué the general locatlon of some of
those temporary reservathns?‘ -

Genérally,'theyrwefé“located on islands76ut

_ in the ‘Sound. The ‘idea’ was to separate those

i

' 'Indlans who- Were non—combatents from the so—called'

hostlle ones, and the ldea Was to do thls by

- physical and geggyaphic.sgpa:gg%on, softhe

Indians were asked to remove themselves to places

like Fox Island, and I.believe also Anderson

Island, and somewheré axbund,lI-think; Whidby

They were told that if they did not

" go ‘to what Wexe'than-called'tempor&ry reservations,

m-bécauSe the treaties, apart from Medlclne Creek,

I believe had not yet been ratlfled, so they would

be r&qulred to_mpve. They were tola if they didn' t.

move to these temporary reservations which were

£y

A

B3 ‘
Foet oo
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enfirely ﬁnconnected to the treétiés,'butfthe
setup was a war measure, if you 1ike, but that they”r

might be mxstaken for combatants, and might be -

'kllled.

Were these fesexvations différeﬁt in'locétion
than the ones subsequently setup pursuant to the’
treaties? ‘

Oh, yes. ; ’,7 S L _
Could youﬁiﬁvjus£ a bfiefféﬁﬁmaiy dﬁtiigé-fdrrﬁhé
court your understan&:ng of the prior 1ega1

experience of George G;bbs before hlS actlvmtles

'from 1854 onward 1n Washlngton terrltory.f

3

‘He' Was a practlcing attorney, I belxeve, 1n New

York for- about’ ten yaars before ‘hecane to :f'
Cal;ﬁqrnla in 1849. e 5;Efﬁff’iﬁjf [-; T
And then-f;om‘Californiai£o Ofégbgrand then to

Washington?

‘Then te California.  I-am sorry: I can't remember

it, Reddick, Réeid?dri—§—k,=Was the gentleman,

I forget his title, who wag negotiating treaties

'ih"California.

In addxtlon to the research and study whlch you
haVe done to complle your reports and present
your testlmony in this case, Dr( Lane. have you

had any occasion to do proﬁesszonal Work in the

1
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aréa df kinship structure?
A Yes, I have. | 7
0. By comparison to the kest of your professional
| experience and study, how would you rate iher
time and effort you putiintd Kinship sﬁructure

studies, and all the other studies?

A My primary fiel&_of-inperést;in;the:field of

'anthropology_is_inhk;héhiptoréénizétioﬁrand social

structure. = . _A J- | - f | . o

' MR. PIERSON: That is all for the

United States, Your Honor. . | | |
THEVCOURT}iAny othar'plﬁintiﬁf;wish”ﬁp

_inqui:e? ' . "-i, _rfﬂ o R I
| | MR. GETCHEs:fNojéﬁgétioﬁéff“

THE COURT: Mr. Ziontz?

REDIRECT EXAMINATION

BY MR. ZIONTZ:

'g, D:.—iane, with respect tcgthe ﬁeef“net gear,

have you had occasion to examine the types of
fisheries gear used elsewhere in the United

States and”perhaps.elsewhergqip'ﬁhe-worid to see

whether reef. net geaf'is.fouﬁdrih other parts-bffﬂr

the world or elsewhere in the United States than

in the Northwest?
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|

A

e

0o

. Yeg, I have.e;

| ' ' ,
I have made no bersonal examlnatlon, Mr. Zlontz.

That statement Ehat I made eariier rests upon
I

a rather.detalled,examznataon of fzsher1es-*'

|
lxterature in order to try to dlscover Whether

‘this was in fact a unzque type of flshery, and
I have read a number of beooks publlshea 1n Brltaln'
~and the United States and elseWhere, in Wthh

fisheries around the- world are.descrlbed, ancient

historic technrqnes xn Chlna and Japan, prxmmthe"

technigues, - so“calle& around the woxld ‘and so on,_r

but my- researeh has been entlrly-documentary
based upon flsherles experts who have been hig-
torians of the'flshlng fleld. -

Based upon- that research do you have an opxnzon
as to whether Qeef net flshery as round 1n use

)

by the Lumml qulans Was nn;que 1n the WOrld?

L

| o o
And what is that oplnlon?
1

That it was unlque to. thls partlcular area. It' -

is a local Indxan 1nventmon not known to e&kher

: hxstbry or geography anywhere elsa.

Do you have any knowledge or- lnformatlon as to
whether non-Indlans used any Indlans names for':

|
any of thegear,or methods of cperatlons lnvolved
| ,

" in the reef net flshery°'
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- Whether non-Indians used Indian names?

NGJ I have no 1nformat10n.

Could you tell us in terms. of the concept you

spoke of,earller,-thatﬁls_the.acuitgratlon p;oceés,
and-if so, how?. 7 o -
Yes, I thlnk it is a beautlful example of one

ethnlc group taklng on cultuxe complex r culture

 tra1ts that belonged exclusively to. the other.

In thls case, the non—Indlans were taklng on part

of Indian culture.

' You,mentloned that boulders were taken from

Chukanut aréa._ What was the use to Whlch these
boulders were put°*7” o - | _'
These*were-the'anchozs, 1f you 11ke, ‘the fixed
aprliance which was. set down on the named |

individual locat;ons where the gear owner f;xed,_ f

B T

attached hls lines.

pid you mean to 1mply that the Chukanut area was

'the only area from whlch these boulders were taken°

No.-

Where else were boulders secu#éd?_

I don't know. | _ _

Do you know if the boulders were ﬁaken put each
dayé. - - - R

Oh, no, no. The opening of the season when the
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1 _ gear was fixed, the gear would be fixed at’ the
2 - best low tide ' the lowest tide prior to the
3 commencement of the fishery. '

4 ,Qf Do you know‘whether the,bQuldefs wére'Small'enoﬁgh

S to be accomodated;within'éhe boat or whether they
6| had to be carried out to the site by some other
7 means? '

8 A I don't recall any speciﬁic,ihfc:mgt%pn about

9 ~ the method of transPort. B B

-10 - : PHE COURT' Slnce it may notrappeér !
-1 anywhere else ln the record the Chukanut area'

12 - I thlnk is roughly east of the’ 1ower portlon of

13 | © - Lummi Island, as it is now deslgnated, 13 that
LN correct? - . “L o

15 | ' © THE WITNESS* That ls my understandlng.

16 | o Now, what within the Indlan, Lumml Indzan system '

17 of ethnic rights, obllgatlons, what was the
18 | attitude of the Lummis, would the attitude of
19 ' ﬁhe,Lﬁmmiéi would the attitude of the Eummis ﬁave

,?0' - . been toﬁard'anﬂoccupant 6f theisife_who was out
21 | thére without aﬁy #iéht 6f'inheritanCe or without
2 “any clain of ownershlp, let's “say, other than

23 scme other Indian just went out to a Lummi famllyﬁj
24 , szge and set up reef net_gear. _Would there have beet
25 friction? | |

210y
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Anything I say'hefe willrjgsﬁ bé conjecture,
bécausa,I”have"no-evidenCE'that'3#Ythin§ of
tha£ nature eVer occurred, so to predlct what
somebody s reactlon would be to somethlng whlch

haa- never: happened would be. perhaps not too. frultful.f

’However, you testified it has. occurred 1n contem--i

poraneous tlmes?

Yes, not by other Indians, however. .

But by whites?

Do you know whaﬁ,;he ﬁpmmi reaction. was to that?

Yes - -

(COntinuéd?én(héxﬁ_pggé.L

S B
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What was that reaction°

‘Wéll, as 19 racorded on the documents which I have

revxeweﬁ they were much exercmsed over the matter,

and sought legal a351stance from the Indian agent, from

the U, 8. Government, and prlvate=1awyers,rattempt1ng

to deal with the situation in a lawful way .

Were they successful?
No.

Successful? They were éuccessful in involving'
other people., $hey were not successful as to their
resﬁlts. - | |
That was my question.

Yes.
Apart from the Lumml SLtuatlon, Dr. Lane, can you tell

us whether your studies have shown to you confllct .

between the whites and Indlans over the fishery after -

the treatles were made? -

When you say over. the flshery,;dd you mean general;y'
in Wéste#n_Washington? | o
Generally in Western Washingﬁon.

At treaty times? Immediétely after the treaties?

From the time of the treaties and thereafter,

Well, certainly in the first few decades after the
treaties, no, with one or two very minor exceptions.

When I say “"minor" I mean simply numeriéally,

N

.t e
[ T i
RN
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one or two exceptlons.

waever, later on: when the whltes began to

engage as - competltors in the flsh harﬂestzng, there

. were frequent lnstances of confllct

When would you place that historically?rﬁ _ 7
. THE COURT: . You meén the beginningréfrthét?
MR. ZIONTZ;f The beginhiﬁg of the confiidt,_yes.
THE WITNESS: 1870's-1880's. -
pid the conflict take the form of litigation or
legislation? |

In some cases.

Were there questions of conservatlon ‘raised in those

years°

I don't think that was the issue.

How was the issue framed?

The issue was who was going to harvest the fish

Wbuld you say that there has been a contlnuous hlstory‘
of CanllCt between the non-Indian and Indlans over

the harvesting of the flsh in western Washlngton since
the 1870's? |

Yes; with the qualification that'wheh'yoﬁrsay "continygous, "
there have been times in which the indians vigorously
tried to protéCt theirirights'and other pério@s of time

when they were apparently inactive in this area.

Now, I haven't made a thorough survey. I have

‘"J"E F ."3

L‘n'..... .:n -
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not trled to document from treaty times to 1973 the
hlstory of flshlng controVersy between ‘whites and
Indlans., I am only relylng on the readmng which I

happen to have come across while lcoklng for other

- things in the fishery llterature,

MR. ZIONTZ: - Thank you. I have nothing further.
" THE COURT ¢ Anyone else for the plaintiff?
MR. TAYLOR: Your ﬁOnOI, because Dr. Lane is

going ﬁo be réquifed to returh next-weekrto diécuss the

_Quinault report, I thought that the few questlons I had
would be better asked at that time to make them

conplguous with the other considerations of the Quinaulﬁ 7
repoit._ _ | | o
| THE COURT: As you pleaSe..
MR. TAYLOR: Thank you.
THE COURT: Anyone else now?  Ahf furthér
igﬁerrogatiéh of Dr. Lane? B |
o Excuse me, Mr. McGimpsey.

MR, MCGIMPSEY: At this time, your Honor, I
would like to offer Exhibit F-39'Which Dr; Lane

identified and described. I don't believe there is an

,objection.

MR. PIERSON: No objection.

THE COURT: Admitted.
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(Exhibit NUmber F=-39 for identifica-|

tion Was'admitted in evidence.)

RECROSS EXAMINATION

‘BY MR, McGIMPSEY:

0 In answer to some questiéns by Mr. Rhea, Dr. Lane, you

indicated that as far as fishing occurring at the time

of the treaties that the white fishermen were using

cotton nets, or at least fiber nets that would be unlike

 the nets_that would be native to the aboriginal peoplé
' - herej is that correct? | B

erSl-

Are you then stating that at the time of the treaties

there was white or non-Indian people engaged in the act

of fishing?

'Yes, to the extent that they were provxding the gear .
I belleve I mentioned to you spec1f1cally, Mr McGlmpsey, '
that the seine Whlch Swan and Riley were u51ng was, |
in my opinion, an 1ntroduced Euxopean beach_selne.

I'm not prepared to say whether the fiber was cotton,

.linen or what-have-you.

I have a little'difficulty. I thought you said to Mr,
Rkea that certainly there were non-Indians fishing at
the time of the treaties. '

Perha?s I wasn't as clear as I should haVe_beeh. I was

R
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;“,thihkingraf}péoplé'liké.Swéﬁ;énd Riley and T believe

: there was.a man by the name of Brunn who was operatlng

a flshery at the mouth of the Satsup. )
There were perhaps half a dozen, at most,

to'my knawledge, Whité individuals who may well havé

been flshlng themselves with a beach seine or uSLng Indlan

labor to perform thls. -

We really don't know from the literature.  But, .
in anyVEVQnt, it is Quite clear that seines of
European manufacture or American manuchture, non-
Indian manufacture, had been introduced into £hg are?
that we are concerned with at treaty times, and that was
all I meant to say when I sai& that we had ev1dence of
nets of non~Indian manufacture in the area.

Specxfxcally thh regard to the earliest
accounts that we have of non—Indians engaglng in reefnet

fishery, or attemptlng to compete in the fisheries at '

' the Indian reefnet locations,'we know that they’wére'_

using their own nets and not those of native manufacture

because they were havzng troubles w1th dlstlntegratlon

- and wonderxng how they would treat the nets.

‘Now, referring you to USA-62, is that_exhlblt a .

havigational chart or is it ==
This is 62?

Yes, I believe it is.




b59%

10

11

12

13

‘14

15
16

17

18
19
20
21
22

23

24

25

Q

" MR. McGIMPSEY: ' May I approach?
THE COURT: Certainly.

(By Mr. McGimpsey) Yes, it would be USA-62. Can you

tell us what the nature of this map is?

THE WITNESS: May I read from the title of the

map?

THE COURT: - Yes, of course.
THE WITNESS‘ The map is'entitled:-'

“U 5, Coast Survey, A, D. Bache, Superlntendent

Haro and Rosarlo Stralts, and the Islands between the

Main and Vancouver Island Complled from a reconnalsance
by the U. S COast Survey Steamer ACTIVE The Surveys f
of the U. S, Exploring Expeditlon'of Captaih

Royal Navy, £rom information furnished by the- offzcers

_of the Hudson Bay Company and from a Survey of” George

Dav;dson, Esqulre, Assistant U. S. Coast" Survey, by James
Alden, Lt. Commander, United States Navy, A951stant u. S.

COast Survey, 1853

Is it your understanding of this map that it would be

used as a navigational type map?

No. '

Do you know why it was prepared by the U. S. éégSEVSu:vgy?
I believe it ﬁas in cqﬁnection with providing informatibﬁ,
about the area,. |

Do you'know whethér,or.not,there were other maps that were

figed TLUHe

)
eyl

-
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prepared for this area? -

‘the term today. It does :i»: have soundings, of course.

used as'navigationél char%s_in‘1853 that had been -

I wouldn't be able to answer that without looking again
at the maps that I have reviewed. This is certainly

not a navigational chart in the sense in which we use

In what sense is itrdifferenﬁ than a navigational.

chart would be today? 7 |

Well, in a number of ways. It doesn't éontain various
kinds of landmarks and markers that we would expect to
find on a navigational chartrtoday. It doesnffriﬁclude '
compass beérings, et cetera. h o
Now, as;regards it's not containingnavigationglrﬁafkers,
are ybu familiar with how many navigational markeﬁs
might have been in place in 18532

Nét dffhand, no.

And as far as therdirections,of‘#ortﬁ'or cbmpass directions
on the map, it does contain latitude and longitude  lines,
does it not? | |
i think so, )

Ehd would those be oriented to a true direction of
north and south/ east and weét, és you nriderstand it
would be on their mapmaking in 18532

THE COURT: You mustn 't drop your'voicem

M - MR. MCGIMPSEY: I apologize, your Honof;

gt

Qoo

fr e
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{Byrﬁﬁa mcGimpsey}i;Wbﬁidctﬁe-ﬁeikipgs on a map'of,the...
letituee-andtlonéitudinal lines on-a-map’in 1853 reflect
what the mapmaker would understand to be the north ‘and
scuth/ east and west true directions on the map as

opposed to magnetics, say?

I can't answer that question.

What was the purpose, do you believe, of indicating

Indian flshery at the southeast corner of San Juan

Isiand? _ A _

As I suggested yesterday, I can only offer a hYPOthESlS,:'

an 1dea. One thought that occurred to me is that these

'mlght haVe been noted because they were landmarks, lf

you llke, obstructzons to naVLgatlon. They were set
gear sitting out there at these ;oeatlons. |

That would mean an obstruction to nevigatioh in that
channel -which is betweeﬁ,Lopez-and San Juan Island?

Is that what you are referring to?

In a general way, ves.

Now, am I correct thatrthere”is_no indication of a
fishery of any type Off of Lummi Island indicated on this
map on the west coast of Lummi- Island, but there_erer-

are there not, fathom soundings along the west coast

.of Lummi Island?

Phat is correckt. -

Now, do you have any explanation as to why they,would have

Cggan

vt ham el
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fa@hom;soundinqs gnd?the¢harkings of an Indian fishery

off,the'southeaét coast of San Juan Island, and if °

such a fiehery_existed, would not have indicated the

fishery'offrthe coast of Luﬁmi Island?

Anything I say here would be purely conjectufe, but I
might point out that in  one ease,'we are working in a
rather enclesed area, and‘anothef, much wider open - ‘
area, |

In both cases, is it not true, in the case of the area

between Lummi Island,and Orcas Island, that is a

‘passage, is it not?

Yes, it ls.

And- the same is true between San Juan Island and Lopez7'

Yes, of,course. They are quite different w1th passages.

7 They are different vudth passages, but they are both

passages9:

Certainly.

(Continued on the next page.)
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" Why is the low tide significant°

Now, I beliévé'you indicated that as far as’
:=plaéing the anchors,*which were these boulders,
in place, they were done at low tide?

- Yes .

Were they rolled down 1nto the. water from the

rland, or how were they placed?

No, I would want to refer to my notes if I
were going to give you a Précise_descfiption.' But

my recollection is thatfﬁhgyfﬁgreifiXea with a

- native rope and lowered down into position from:

boats.

Beeauae -they were- some depth underwater, and lt
was easier to work at low tide before the fzshlng

season in order to set the,gear, to get the .gear

'attached in place at that stage. -iw .g-ff'lf

e

As I understand 1t, the Blgnlflcance of low tlde

“would be after the boulder is. already 1n place,

it WQuld be attaching the lines to the . boulder

~in subsequent years, is. that,correct°

.Yes,_correct._

And do you have any idea what depth of water we

‘are talking aboﬁg when we say, "at low tide“?

Without referring to the notes --~

Would the boulders be exposed at lqv tide?

v I
-
A

i
b §
]
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- your notes.

I think not.

Do‘you-have'any idea of the'depth'of-the ﬁater?

‘I would have to rxefer to my notes.

Would you have it in your notes?

I think I do.

If you could get that 1nformatlon for us from

Are you presently aware. of where the
currently used reef net‘sxtes off the West coast
of Lummi Islandaare located’n_- R

No, ‘I'm not..

So you are unab1é to ﬁéIi us-whethéé or not

those 31tes would be in locations that had been-

used by the Lummi Indzans?

That ] correct.

MR. McGIMPSEYi‘That 5 all.

THE COURT,WAnythxng further from anyone’r

If not, we wilil conclude and: have the m;d—day
recess. We will reconvene at 1:00 o'clock.

(At 12:30 p.m. a noon
recess was taken.)

0
e
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AFTERNOON SESSION ,
‘September 7, 1973
~1:00 o'clock p.m.

DR. CARROLL L. RILEY,

called as a witness on behalf of the defendants, being

first duly sworn, was examined and testified as follows:

THE CLERK Would you please state your
full name and spell your: last: name’-“' N
THE WITNESS My full name xs Garroll
L. Rlley, R—l l—eﬂy. - 7 - T o N
THE,COURT='Be seated, please, thank you.
D;kﬁci EXAMINAT;QN B

BY MR. CONIFF: r'if” ;"?_": Ly

‘}i;

0. Dr. Riley, are you tha same . Carroll Laveéne )
Rlley whose prepared testlmony has been submxtted
,in this court as Exhlblt D-12 |
A That is correct, sxr; '
Q& And in the testimony which you have prepared'
| for the court are there any addztlons or correctzbns

that you care to make 1n 1t?

A . Yes, . there are a few.

Before going on, I might apolégize

¥
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,-to the Court. i suppose on the_dpbtrine of

equalrfime, Dr. Lane yésterday'came down with ©
‘a cold; Today a hay fever condition of mlne has
flared up, and I am at. the moment. trying to balancer
a rather strong antlhxst;mine, taking'enoughrto,
keep my voicegfrbmjclogging up'énd ﬁy‘nose‘from
running, ah& not takingVSQ nuch that I go to '
sleep. o

Perliaps 'the adrenalin --

Dr. Riley, would you p}eaée'procéeéfto indicate’
for the record and for the court, page and 1iﬁe»
numbers, if you can, to the correetxons that yeu
-care to make? e
Yes, there are, first of all,,éwo or three of
very small errors that I would 1ike to correct.

There may well be others that I haven t
caught. On page 2,.line 5, thls, I thlnk,.was
sinply a matter of the typlst not puttlng in all
0f my line. _

When I attended the University of
California there were in faét only-tﬁo uni#ersities-
of California. I beligﬁé‘they a;e numbered now:

I attended UCLA, so the WOrds Los'Angeles-ahould '

be included, there.

'»On,page 36; théj}astnpage, line 7,
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"h as Defendants'® Exhxb;t G-l, and this blbllO“

- ways, which is the natural evolutlon oﬁ ‘a blbllo—

'Salish Indian mater1a1 from. the Indlan Clalms

-Commzssxon. "This 1ncludes mny own reports of whlch,

I specifj tha chem~a—kum at the-hea&,oﬁiaood
Canal. -I mean, pf‘cOursé,rthe mouth or'foot
of the Canal. | |
I also_say'they‘areKnorthwegt.]_Actuélly,
just north'would probably be moréiaccurate.
On page 5 I refer to a blbllography

whxch is marked for zdentlficatlon. llne 83, page'
graphy has -= it should be updated in. mlnor

graphy over a perxod of months, hut unlessr

scmebody speclfically wants me- to do that X w111 |

not bother. | o ' o
7 Hoﬁever, somethlng that I thlnk will -

be of interest to’ this COuxt an& to these klnds

of trials, a press xn New York, named Garlan& f

Press is now in. the process of publlshlng im

fxve volumes the Puget -—_I am sorry, the cOast

Defendants' Exhxb&t G-21 is a small but rather
'importantVPart. It anludes the reports of other,
people, Herbert C.. Taylor, for example. Verne

Ray (phonetic), Elmendorf, I belleve his dissertation

Dr. Suttles dissertation,and sewveral others.

e

0
b
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Dr. Riley, I have asked the Clerk to mark for

identification G~22'thrbu§h G~26 which consists

- of your 1ndians Clalms CommlSSan reports on

- several of- the trxhes ln-the case area, and- as

G-27, for the record, I have supplled two coples

to the clerk and, of course, coples to opposmng

. counsel of poxrtions of a book ent1tled1'"The

Puyallup énd Nisqually}“ by Marion W. Smith, 7
and if my impreésionsVare correct theaplaiﬁtiffs":
counsel do not object to these eXhlbltS being
offered at this tlme.: _i
_uR,_PIERSON No objectlon._; 7
THE COURT: They are admitted.
| (Deféﬁaants' Exhibit Number
G~22 through 6-27 for
identification were
i admitted in evidenca.)
- MR. CONIFF. I don,t bellave, as. 1ong
as we are on the sub3ect of exhlblts, for purposes
of the record, I belleve that the balancerof the
anthropologlcal exhibits, I don t have ny llst
whlch Dx. Rxley would have sponsored, have been

admitted by stlpulatlon. Am I correct?
MR. PIERSON: Yes.

Dr. Riley,'wénld you proceed 1f there are any o

further carrectlons or addmtlons you would care

T

fesd

R S
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.~ English.

' to make to ydur'prepered testimOny?_

Yes, on page 24 at the very bottom, the last line °

of page 24,'1ine”33, ox- actuallyf line 31 begins'
the questxon -~ o line 33, and then,line i,
the question'~-'1et'me rephrase it br;eflfi—

"9, In your oplnlon...',; askiﬁg mne

did any of the Indians at the time of the treaty

‘understand English, my answar wass:

"A  To the best of myrknowledge,_there
ls no statement in the treaty documents that
lndlcates Engl;sh was used, =and then went

on to say, that I thought 1t was ‘almost beyend |

bellef that some of them dld not understand

At the time I gave that T had not seen
the anclllary documents of the plaintlffs relatlng
to the treaties, or at 1east I had not- seen them
recently. I had seen them in earller.fears, and
was depending, T belleve to some degree,,on Dr. -
Lane's testimony and ny own memory..-&here ie'a£
least one.ﬁeﬁtion, and ‘this ;s a mentionfih the
exhibit, Plaintiffs' 12, a letter ~- Plaintiff

12 is a series of documents that relate to the

- Treaty of Point Elliott, and lf 1n effecthsome of

the treatf minﬁtes;' This isn't paged, so —-
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it is page 5, I believe, but that big page, or

" page 2, part (b), under the heading, “Monday,,”'
January 22," and it has 1955, but I assume that ..

would be 1855. |
There is diécussibn:beiween Govérncr=
Stevens, a CQioneLzsimmong of Seattle;VWas;called
the Chief bf therDuwamish}'et'cete:a, and then
the staﬁement:- | 7 |
“This done, Governor Stevens informed'
_them ﬁhat:the treaty, in pursuance'of the
views previously éxplained torthem, had been’
drawn up and would be read and translated to  '

them. - It was accordlngly translated in jargon

by Mr. F, Shaw, the 1nterpretor, and then'
repeated in the Indxan 1anguage by a
Snohomish xndian nam?d Blank or John Taylor,
who understands Ehgllsh also, and had been
.preVLOusly made thcrbughly acqna;nted thh
its features.r There is no doubt exzstlng as f

to their understanalng oﬁ the subject.

By "“their understandlng" I assume that

they are talkinq about the Indlans gathered at

rthls treaty place. There is, of course, no indica-

tion how well. John Tayior'undérstooa English; but

there is an indication that he did, and that by

‘,,:'.—:-a.;
.&_ﬁ.‘ e




P8O

[= AT ¥}

-3

10
11
12
13
14
15
16

17
18
19
20

21
22

23

24

25

implication had been previously made acquainted
W1th the features of ‘the treaty. - '

By 1mpllcatlon, LI feel made acqualnted

in English-

‘are there any other,addit;pns,'do:rectidns that .

you care to make‘to any bf,the responses. that you

have made to the guestions in yourrpreparearﬁésti- '

mony?

¥ belleve not, sir.:
THE COURT Before we conclude that last

one previous; namely, your answer beglnnxng at

" the ‘bottom of page 24 the sole Lnstance, as T

now understand from your pnesent testlmony, thé"

sole 1nstance 1nd1cat1ng that an v Indzan part;czpat«

© ing in the treaty negotzatlons “that had any acqualn-:'

tance w;th the Engllsh language was thls One
instance that you speclfxed.

-t

_ THE WITNESS That is the only one. I
have ‘been able to flnd, yes. 7 s
THE COURT.AThank you.-;—iu

' 'MR.;CQNIFF: I believe, Your Honor, ﬁhatr

. I am prepared to move the'a&mission of the"téstimony

of Dr. Riley in the record as it has. been modlfled

and corrected, andVI also note that there were

objections presenﬁéd by Mr._PierSon on behalf of
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plaintiffs to certain portions of that testimony.

MR. PIERSON: First objection, Your
Honor, appears on page 8, line 6, and the guestion
really asks Mr. Riley to speculate about the
intentions of the United States government and
the United States Attorney's office.

I don't think he is competent to do that.

MR, CONIFF: I would submit it goes to
the weight in that the witness is availgble for
cross-exgmination, and he states, this is my
understanding of the situation.

THE COURT: Well, to what extent do you
know how the United States Aﬁtoxney's office
used your studies in this particular respect?

THE WITNESS: They used themn.

THE COURT: I mean ofryopr own knowledge
now, |

THE WITNESS: Of my own knowledge?

THE COURT: Yes.

THE WITNESS:_In the opinions given in
a number of cases, -there are references on the
part of the Commissibn_to my studies. I assume
that would be through the use of the =-

THE COURT: Thank you. All right, that

addition to this, the asnwer to the guestion,

P B
[ i
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pagé.zz.'

- of course, now clears the record. .

MR, PIERSON: We withdraw the objection
en page 21, ) _
' THE -COURT: Very.well.

MR. PIERSON: Withdraw the objecticn on

THE COURT: Very well.

MR, PIERSON: Withdraw the Objectlon at

made to the remainder of.yhat;page_ln the f;rst -
five lines, the'following page 307

Withdraw the objectlon on page 30-
With&raw the objectmon on pages 31, 32 anﬁ the

~objection on - page 33, and that does away w1th

the objections.

. {Continued on ngxt"ﬁagﬁ.}

'llnes 11 through 18 at page 29, and the objectlon

L

£
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MR, 'coﬁiFFw I might he'perﬁi£ted, your choi;
there are two oral questions I would like to put t0'
Dr. Rlley so that hls complete dlrect testlmony may be
in the record at one3locatlon.
| THE COURT: Yes, 7 7
The witnéss':ﬁfiﬁten'exhibié}=b-l,:i$ adﬁitted;,
(Exhibit Number D-1 for idgn&ifica-

tion'wa51admittéd in évidence.)f

[N

Mr. Riley, I want to read to you from the record in this

'case certain testimony given by br., BarbarafLane,

" which appears atftraﬁscripﬁ pages 1749 and 1750. I

will read it for you now, commencing at line 16 on page
1749, 1In this testimony,'nrﬁ'Lane is commenting upon the:

differences in her views as contrasted to yours as

contained in your summary report, which is Exhibit

G-21. she states: 7
- "And the final sentence ‘to which T ob;ect,r
‘with which I dlsagree,_ls_'lf we apply the commonly
accepted definition 6f tribes, that is a polltlcal :
land-uSLng unlt to western Washlngton, then .
obvzously the village was a tribe.? |

N That quote, by the way, being from your summary.
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_ D;. Laﬁe;goeéron to staté:

*and to my mind, this is- a rldlculous
'statement, because it would mean that on a stretch
'of Green River, for_example, whereryou had perhaps
eightibr ten villages in é severél mi1e stretch . .
of rive;"that-you had,éight orrteniéistinct tfitesi—
and I don't think that that is a génerally aéqepted
‘characterization by anyone who works‘in this area@-
apart from Dr. Riley and'ﬁhoevér else may agréej=
w;th him, but certainly among people who have
publlshed on the tiibes that we are concerned w1th
here, thexe is no place in the ethnog;aphic
litaréture that I knqﬁ of where any anthropologist
in moderﬁ times has said that each village was a

frsepa;até tribe.® . - 7
ﬁbuld'ytu care to cémment on Dr. Lane's -

teStimony?

Yes. I do think a comment is necessary here.r

- Dr. ‘Lane, I am assumlng, had not seen thls

document, this defense Exhlblt_G-Zl, there_befpra she,

says in her own summary report that she had not read at
least a pért of the material fromrthé Indian’Claimsr-
Commission.

T assume that she hasn't read this, because

fif.she:had~reaqrit, Ilbeliéve she would have caught the
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essentoal saroasm lﬁ that statement.
I was trylng in there -~ and I tried all
through my wrltlngs in that we in- those cases to pomnt
out that in the Puget Sound area, and generallyxn
Western Washlngton, although there is one exceptlon, 5&&

generally through WEstern Washlngton, the vzllage was

‘the largest polltlcal unit, the 1argest cohesxve

'polltlcal unit,

Even the vxllage had a very loose kind of

political authority, but there was certainly nothxng

kabove the village.

I, therefore,’ was objectlng to the rather
oasual use of "tribe which was belng done, and in terms
of some of these cases, "trlbe usually meaning the
people of an entire river, valley or an entire dralnaqe,
or sometimes people of an entlre stretch of coast.

i thought that peoples 1n a river drainage
did not have this kind of cohesion, it was unfortunate:
to call them tribes, |

I would, howevar, point out as a kxnd of an
anthroyology lesson -~ actually, I think Dr. Lane wentr
on and pointed this out later on herself — that there_
is nothlng really sacred about thlS terminology, and

particularly terminology like "t:lbe." It's almost'as

bad asa term like "rape." It can mean so many things to

— = i oy ] e
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so many people. I was trying to not use it, and I did not

‘use except in these kinds of contekts, where esSentially

I was explaining something.

The other part of Dr, Lane’s statement «Q
I think Dr. Lane has unw1tt1ngly drifted into . a klnd,
of sophism here. | , _ 7
Would you read the last few lines of’ that
again, so that I can- comment a llttle, Wlth thig a
little cleaﬁer in my mind? |
(Reading:) N |
"And to my mind, this is a
ridiculous statement because it would mean that
on a stretch of the Green River for exaﬁple wheré'
you had perhaﬁs eighf ox téﬂ villages in a several
mlle stretch of river that you had elght oxr ten
dlstlnct trlbes, and I don't think that that is a :
generally accepted characterlzatlon by anyone WhO
works in this area, apart from Dr, Riley and
. whoever elée may agree with;him, but certainly
'among people who have publlshed on the trlbes that -
we are concerned with here, there is no place in-
the ethnographic_llteraturg:that I know of where
any anthropologist in modern times has said that.
each VLllage was a separate tribe.” |

Perhaps one could flnd a _statement such as this, But the
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import of my point was that fhe village was the lﬁ:gest '

unit of political control, and there are a nurber of

peopié who have agreed with that.

. In fact, befbre the Indian Claims Commission
cases started, it is- my judgment that most people held
that view; at least, in part. -

A third sectim,o.ﬁ Exhibit G-21, I cite a numbex
who have worked in this aréa, senior and'distinguishgd

and highly competent people, who have Worked generally -

in the western North American region. I have cited '
them su?porting that position that I make.

‘Would you mind reading them for the record at this point.

Without wanting to extend this very far, the statement

of A. L. Kroeber, I thlnk is germane here, page 3-2,

the second paragraph:

~ *Prom Alaska to Califérnia'theiéﬁdbes not

appear to have been a group that could be desigﬁated
as a political unit other than what:ii is usual
to call the village; that is, a settlement on one o
_s?ot. These villages may oftgn have been in a"
‘state of neutrality toward each other or even ;inked;
by peaceful trade, intermarriége;,in participatiQn
in each other's éeremonies aﬁdifestivals; But
‘they were 11nke& llke nations of the ClVlllzed :

world, whose 1ntercourse, hOWever 1nt1mate, frlend1y 

[
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and loné-endﬁiing is-always, as it were, in a.
condition of suspense because, built on nothlng
more than the oc¢casions of the moment,..."
. This goes even further than I would go, and
I Woul& not speak outs;de of the western Washlngton area;

I do not think it completely applies to the Makah .

T think that the Makah had a maltivillage organization,

as I have stated in a subseguent publication=~ but I

certainly agree that it is true in western Washington

in general.

Do you have any further COmﬁents that you would care to
make regarding Pr. Lane 's testlmony° |
In terms of Dr. Lane 5 test;mony’
In terms of the testzmony that we were dlscu581ng, the
portion that I read to you.
I'see.' NO, sir.

| MR, CONIFF: Therefore,:yoﬁr Honor, the
testimony and the witness are availéble'fdr'éross
examination.r |

MR, McGIMPSEY: Your Honor, I have a few.

- questions.

THE COURT: -M:. McGimpsey, did you have

something to add?
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DIRECT EXAMINATION

. BY MR. McGIMPSEY:

Dr. Riley, do you have any qpinionras ﬁo,what‘may have
been the Indiaﬁs' concern that the treaties assured
them the right £0 take fish'atatheir usual and accustomed

Stations?

This, I thlnk, was covered in my direct report.

- Certainly one concern was sxmply the concern that they

have enough to eat, and that they be protected in thls

- right, this basic human right,-to'have enaﬁgh to eat”5

in a period when they sawrimpingement,6fjsettlers'

increasingiy on their land.

Were there any other -

- by "thelr lands“ I mean Western Washlngton Terrltory

‘generally.r

Were theré any other_reaéons that-they'might have thought_
to have been secured of their right to take fish at
their uswial and accustomed stations other than their

own sustenance of food?

- Dr. Lane discussed at some length the commercial uses

in this area as far as Indian fisheries are concerned.

The data on that, I think, are somewhat mixed. There i

tunquestxonably, however, was Indian trade all through
-'the area, ana certalnly trade was one of the factors.

“Now, referrlng you to Exhlblt MLQ—l ‘which is a report by,
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DrLrPeul Thomas, a history of salmon fiShing.et Canada

‘and the Puget Sound, I will read to you at least a

portion of that report that.had been read to Dr. Lane

and ask you to comment on 1t. The portlon I am reading

from is taken from page 1 at the beglnnlng of the

seCOnd paragraph:

"Consumption of Pacific salmon by whites
began with the first VlSltS of early Spanlsh, Rnssxan
and Engllsh explorers when exchange w;th Indlans
allowed them to replenlsh their stores. Early

settlers also traded Wlth the Indians for salmon

and, to a llmlted extent, flsh to satlsfy personal .

food requirements. However, any expansxon of the

fishery was 11m1ted by prlmltlve technlques of

 food preservation available. ,Salmon could be_dried,

salted, smoked in a stYle of éhe Indians, or -
pickled in bfine. Althoogh'there'ie:evidence of
shipments to South American in the lSAG's,Vand to
the Hawaiian Islaﬁds_during-the,1856?9, moot

long distance transpoft'left tﬁerfish uoeppeﬁizing.
Due primarily ﬁo tﬁe spafse settleﬂent of - the
western states in the mid 19th Century,rany 1arge
development of lndustry awalted more rapld

transportatlon faéilltles and far more lmportant,

,better means of preservatlon. The development of

wEL
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the vacuum sealed metal can fulfilled the latter
:réquiremept." . |
Can you commeﬁt on that as to whether you

agree with thatror'disagreehwith that statementfand

whatever other comments you would like to make .

. Po the limit of my expertise, I would agree with it.

My studies on western Washington actually were not

directed to this point. There is sdme incidental

information on it that I can direct yourto, the'statemehts

of Mr. Suckley which I think have already been discussed .
by Dr Lane, concerﬁing:the troubles of the Columbia
River fishermen, whosé fish tended to spoil

I have no direct data on the Shlpplng of flsh
to South America or to,the Haw11an Islands. I don 't
queétion in any way4Dr,‘Lane's materi&l‘on Ehaﬁ from
the néwspaper-fiies. However, it has been many feaxs
Sigce i'have;gone-over thqsé early files, and I-donit
recall it of my own accord, - |

So, with these caveats, I would agree with that.

(Continued on the next page.)’
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‘and the phrase “Ln common with" 13 used in the

' vatlon o securlng of f;shlng rlghts were llkely

_dp for discussion_yestérday,or the ﬁaf before

Do you have an oPlnlon as to whether the

phrase "uasual and accugtomed places and statlons

treatles and in the clauses respecting the reser—.

1ega1 phrases°
I have tended to assume that they were. I don't

suppdse.x have giveh it much_ﬁhought until it came

yestérday, whenever .
| The'reasonii assumed it, I suppose, |
is two -~ the féasons-I'assume a#e two, oné'is
that the treaty documents themselves are, I suppose,
in oa general way legal 1nstruments, any treaty
documentis. - ' '
Second, I agree w;th Dr. bane that in
all probablllty, Mr, . bebs who was ‘a lauyer from
| the east, from Maasachusetts, I belxeve, was one
of the very xmportant people.zn draftang or: in
helplng to modify a base document from Whlch
the Stevens party was working,and I would suppose
i sxmply agsumed that he would use legal language.,_
- It seems te me very s;mple legal languagé,
this

but legal nevertheless. However, remember,

is an anthropologists opinion on a legal mattér;

9
=l
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at any rate, a point.

From your studies, do you have any opinion as to
what the parties- understood by the term “usual

and accustomad places“ as used in those treaty

clauses?

From my own studies, I would beiieve that they 

-understood "usual and accustomed places and

stations™ and “statlons“ of course ;mplled to me,

| They- nndezstoo&-these would'

- be - those“areas and those individual spots where

.flsh and other klnds of foo& ‘was ~-- were taken. -

I, in my own mlnd} I thlnk I have always

'balanced *usual and accustomed placas“ to ™unusdal

and-unaccustomed“ or some such negatlve phtasxng
that what the Indzans uSually"-* where the Indlansf
usually went to take salmon,-let‘s say.- Thxs lS
~what the treaty Commxss;oners and, I assume, the,
Indlan part;es to the treaty also meant by this
phrase.' That again xs an lnterpretatlon.i._

It would be a restrlctxve phrase then,_ln your'

Vjudqmenta 7 _
I can t see how anycne could agree in any llght
other than restrlctzve. ‘ ' |
Do you have any opinion from your studles as to
what the parties understood by that phrase?-

- PHE COURT: Excuse me. - If you are going

CT : ST
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‘"gtations"” Most likely referred to such thzngs

for the most part, éﬁ leéét prbﬁébl?*ﬁas éome

as ﬁlstlngulshed from other places whlch were usually

‘on a map. a§ an area.

to a new subject, why do you think that "statiOns“
refers to a point of land? B
THE WITNESS: It seems to me that 1n

the context of these tlmes and in a treaty document

as fish weirs, places where a person could 11terally
station themselves QY a person,could station hlmself
and take fish,'and I-thihk_ﬁhat the'disﬁingtion
between the two terms "usual and é#customed groﬁhds"
and "stations" seems +o imply,Somewhat a ﬁider
area, that is a contrary distinction.l

THE COURT: In other words, a "station"
fixed -- or to some extent a- flxed establlshment

used but did not. have this. klnd of more Qr less o
permanent structure° '

THE WITNESS: Yes, sic, usual and accustomed
ground to me m&ght mean a praarze where roots could
be harvested or collected, or 1t mlght mean a:
huntlng ground, 'giﬁgtathp to me would ‘mean, as

you say, a more fixed area and a point in a sense

{By Mr. McGlmpsey) In your opxnion, did the use

of th,er_tpr‘m "fishineg grn-nnr‘-l“ or "grounds" :.n
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the context of the fishing clause of the treaty,

would that have referred to areas where there

mlght have been a casual or 1ncidental f15h1ng°;

. thlnk it nmeant what lt said, which Was usuzl

and accustomed, not casual and 1ncidental.

So in the hypothetical that I put to Dr. Lane

yesﬁerday of a Nisqﬁaliy‘making-a'trip fnom the
Nisgqually to a point in northern Puget Sound Q:eﬂ-
oa the eoaet,,if that Indian were to . have fishedlr
along his route, would‘ihat entire area that he
would have fished'be'encompassed.in the'ferm
“"uasual and accustomed ground“?' |

: THE'COURT:Van't yoﬁ’have te have another
factor in that hypothetlcal, namely, that he J

only aid thas- at rare intervals or . somethlng of

'the kind?

(By Mr. MeGimpsey)eThat he'diérehis rarely.

Phrased that way, Yes, I would assume that to not
mean uswal and accustomed grounds.'? L

Do you have any eVLdence of the trlbes that were

in the southern Sound area frequently maklng trlps -

£0 northern SQund areas?

'There isn't much 1n the way of contemporary eVldence '

for that. However,'as Df. Lane pointed out,

the residehts patterns and the idea of
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_othmarriage certainly made it happen on occasion.

T will give anianthropolbgist‘é'&hswe:
to that, I will say:thét on the basis of what I

know of this area, that.people,aré more’likelyi

to marrY'close and establish kinship ties close

than they are far,- far aﬁay. But .certainly there

was an ideal about marriage, I feel reasonably

certain it d&id happen.

- Those instances where it'happened,'wouid you say

that was an occasional event rather than a routine

- Br.regular. intercourse?

Well, you get into sométhing alse Here, althoﬁgh;

it isn't to my mxnd, at any rate; too completely

understood. . The k;nship system and the reclprocal'

rlghts of kln may -- made people utllize each

rothers areas W1th1n v1&1ages of a klnsman, and so

I don't believe one could have “— make a blanket
answer to that. L O 7

If, let's say,‘a pérson ffom tﬁe'Lummi- 
River and a person from,the Hlsqually RLVer were
married and moving back and forth, I feel that
certain areas in the stqually Rmver would

certalnly represent usual and accustomed grounds'

and certain areas in the == I did say Lumml,

I meant “the Nooksack Rlver, in the Nooksack Rlver,

PR LS
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- please.

but I don't thiﬁk the area inbewteen would represent

these unkess there were still other factors that

haven't been put into this mddel;that‘yon_arer
here presneting ko ma, 7 _
Do you have an opiniqp,froﬁ.your studies bn what
the parties anderstooa byrthe term ¥in common |
with"in the treaty clauses as that concarmed

'fishlng’

Well, agaih I have=aiway5—assumed that to be

ia 1egal term for the reasons I gave before in

the "usual and accustomed” in my layman 8 knowledge
of the legal term "in_cdmmon with" based on my
ownhholding of property ané holding-of-property*

in common w1th people,,lt means pretty much what

'1t means in common Engllsh parlance. LIt ls a.

'sharang, lt lS to be shared and to be shared with-

out the idea of d1v1310n.'7" B _

| MR. MCGIMPSEY: Ijha#é ao;furthar.questioﬁs,

Yoarrﬂdnar.,‘ 3 :C - i o
MR, RHEA No questlons.

THE COURT Very well, cross~exam1ne

CROSS~EXAMINATION

-BY MR. PIERSON:
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Dr}_Riley, just te follow up some'of‘the_oralr

testlmony that you have just glven and klnd of

_worklng backwaras, are you famlliar with ln your

anthropologlcal work the Englmsh common law concept

~ called the nght of Common?

The Right of Common?

- The term;waS'ased'earlier today; and'I think I

know what it means, bgt it is a Iaym&n's'interpxeta%'
tion of it“éndfﬁhat isrparhaps not what'you'wagt; :
ﬁell; it is what I wént, I want whatever you briné

to your underétandinﬁ of the laﬁéﬁage “inicbmmqn

with," and mavbe yoﬁ,can‘explain to us_what yvour

layman's uhderstandlng is.

Now, g;ve ma the phrase agaln.

Right of common., S e O

"Right of common. I would lntexpret the rlght of

common to mean the rlght of more than one party.

- to an area to utlllze “that area.

Are you famlllar wlth that cpncept as applled

. in English, that 13, British law, to the use of

the waters of streams by abuttxng land owners’

- Mr. Plerson, You have just got out of my. fmeld

'So that the Court and’ you w;ll understand, I am

referring to an English, British concept of use

£
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 of the waters of ah abuttingfland owner. Let's
assume for the purpose of my questicn that the
concept 1nc1udes the rxght of owners on elther

gide of the rlver to use the entlre w1dth of the

_rlver in common, and that is part of the conno~

tation of the right of common.'

Assumxng that to be txrue, do you haVe‘ .

‘any notion or understandlng of whether that coneept

*from Brltlsh common law was ever applled in the,

1anguage or used or 1ntended by the Unlted
Stateg Commmsszoners in th@zr use- of the term

*in common with" in the treatleS‘lnvolved in

this case?

To the best of my knowledge, the term was ‘not.

7 used. . What was 1ntended, I do not know.

All-rmght. Do you know of that concept ever
being applled, in your experlence or understandlng_
to the use of shore Waters, that 13, not streams
but marine and tldeland abuttlng waters?'

No, I do not. '

Are you familiarx. thh the Eommon naval phrase,
speaking of Shlps, as "belng on statxon“?

You mlght 31mplify thlngs by sxmply glVlng mei

the deflnltloa, if you would sir.

Let‘me give yvou an example in a fairly commonly

W
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remembered polltlcal event, there were tonVL
-United States war shlps in Tonk;n Gulf, and
they were spoken of as "on- statlon._n_ \ 7

| Now, they were movan:abcut, but they
were in'an area of water, and I'm asking whether:'
you are famzllar with that phrase?
In that context, ves. They were in a position
t0o exercise the function aboard. shlps Ln that
partlcular engagement, yes.
Would you descrlbe their station as their area.
of movement or that place where they were sztuated

physxca}ly at one partlcularrsecond.of time? -

I really don't know what;one -~ how one would

describe their station, ﬁhéther one would deo it
in terms of a fixed point'or[in;tetmn,of'nn

enclosed area._,

-Let ne ask you,.lf in use of that word grounds"

and saatlons" in the treatles we are talklng of,

whether it is W1th1n “your understanding probable'

"or even possmble that that spoke of an area of

movement on the water andrnot.some,specxflc

POlnt" - o o ‘ e a.rl_ﬂ- R

'It 13, of . course, concelvable._l was simply

asked to give an 1nterpretatlon,'x labeled 1t

very clearly as a layman's ;nte:pnetatlon.
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- from about 1875 on the term

I'm asking you for your anthropological and
layman's explanatlon in ternmns of research and
experlence that you have had and as you brought

to bear on your response to that questlon, and L

my question is dlrected now just to the probab;llty

that that term statlon spoke of an area of

movement on the water and not some SPElelc place?
The answer-to=that,

31r, is I could not give you-

a probablllty answer, I would say that it is

I would also feel that the suggestzon

possmble,
; t

that I make responSLble.
And have you undertaken - in preparatlon for thls
case or in the Claims cOmmlsSLOn cases- that

you spoke of have you ever consulted dlctlonarles

contemporaneous w;th the tlme when treatles

in thls case were szgned and ratlfzed?

About two weeks ago I consulted a dlctlonary,7j 
whlch I happened to have at hand, that dates
“usual and accustomed“
and I cbmpared’it:ﬁiﬁh'thg mo@gxn‘d}ct;ongray
definition. Y G

It was not very helpful as the definltlons'

‘are very s;mzlar I Dld not use‘—— d;d not consult

that same dlctzonary for the term “ln common w1th.

{(Continued on next page. )
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1 Q_r Mr;rRiley —-——

2 A I am sorry, sir, was this not vour question?

|
|
‘
|
g
|
E 3 Yes, you understood it correctly. Now, 1f I were to say
i 4 ‘to you that you could continue +o go to the places
L 51 : where you had commonly gone, my.question'is_in two
E 6 - Vparts. | 7
E 7 | Would that connote to you’théﬁ-you could_gé-'.-
f 8 there with other people, or that you could go there
E 9 ééryou ﬁsually had? . | |
E 10 A I don't bellve that the first connotatlon would
E 11, - necessarlly follow at all. I believe that,the second
- | 12 ‘one would be the one I would -~ _
. | 13 THE COURT: I don "t think you ére a:iswe::fing,-

t

b

|

r , : ,

! 14 the question. Repeat it now again, please,

t : - ,

E 15 Q@ If I said that you were permitted to continue to go to
L ) : ,

r

16 . places or a place where you had:commonly gone, as between
| 17 the twdralternatives I give yoﬁ, which is the more 7
[. 18 probable connctatlon, that you could go there in common
E 19 . with others, or as you usually have gone there?

' 20 | A Phrased as you have phrased it, sir, it would surely be-
! 21 | . the second.

29 Have you undertaken in ¥our'preparétion for this

! 23- . case 6r;F6r1£hé*éihims’Cbmmission cases that you have
224 'nspoken of to consult drafts of the treaty 1anguage, of

} B

| 25 (L the Treaty ‘of Medicine Creek°
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*:-_fand there is a semlcolon and a dash and the paragraph says--

of the treaty and the'ancillary treaty documents,'or-'

I would need to look at the draft.

I have, yee, on two occasions.r One, I consulted'all

perhaps not all of them, but a large number of them in

the early fifties, and I- have within the last few days
‘consulted a draft of the Medicine Creek Treaty ln one

of the exhibits of the plaintiff. |

I wondex if the Clerk could show the witness PL-10A, and
while she is doing that, Dbr. Rlley, if you can tell-me
whether accordlng to your recollectlon, the 1anguage

for the phrase "and-accustomed” we;the same 1n—the draftj_r

as it was in the treaty? .

THE COURT: - Well, 1t is 1mportant. Do you
recall that 1ndependently’ 7 L

THE WITNESS: —No,‘ I do \not_r'ecell it
independently.
All rlght, the c1erk has shown you PL-lOA, and countlng
one, two, three, four - fourth page —
Yes,. | ' .
And I direct your attention to the first ahﬂisecend'
sentence there under Article 2, andAI willrread them.

"There is, however, reserved to use of the

eald trlbes ‘the followxng tracts, viz,"

B ,..the rlght of flshlng at common and

=
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-accustomed places is further secured to them.*

Now,-having read that;, is your opinion of
the phrase, "usuai and acéuStomedf any different than
what you gave earller° |
No, this does not change the total situatbn at all
For one thing, this is a precis of the treaty. Tt ig
actually a draft. o :

The final wording and expanding'came,
obviously came laﬁef, sincé we have_ihe'final treaties.’
I suggest that what hapﬁened'hgre, probably what
happened in virtually_all treaties,_what happens in
practically all documents of £his_sor£, is'thaﬁ a rough
draft is made, and then the language'is'éérefully thought
out and put in that would be appropriate to that é;éaty.'

. This == if anfthing suggests to me that
-?erhaQS'there are important legal meénings or there were
important legal meanlngs at that tlme, whlch nece551tated

certaln preciseness of language, if you follow me, sir.

VVI do.,

Yes, if, in other words, I would ask this Question, if
I may, why do we have a rough a draft, and then'whyido'

we - have a series of changes whlch spot certaln words.

"The answer to me, and I am agaln — let me say that X

am g1v1ng you layman S answers to legal questlons, and

X hoPe thlS is sufflclently shown in the record --
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I just want the answers in the same vein_that you gave

them when Mr. McGimpsey was questioning you.

I tried to give them in the same vein with him. Again

and again, SeVeral times”it,has been pointed out that
I was not the legal expert' but,it éeems to‘me thatr
what we have w1th these treatles is the klnd of thlng
that we have with a doctoral dlssertatlon or with -any
government document, that one must start with a draft,
and the draft almost never is the same as the final -

document ,

- Let me ask you then directly, if as vou understand?the

. history, anthropologically then from dircumstahces

which preceded- the signing and drafting of these tféaties, -

whether that word "common™ as used in the phrase

 "fishing at common® is any different than the term in

~the treaty which is put in place of it, "usual”.

I am sorry, sir, would you -—- we are'Still_on Section 2,
is this correct/ '
THE COURT: Rephrase the questlon.

Article 2 says; after the v1z,'“The rlght of flshlng at

~common and accustomed places,” and I take';t that
'7"commah“'ﬁaSTfeéiaced~by'the wofd-“usnai“ 'ASSuming
fthat would be true, accordlng to your understandlng of

the lnstance from whlch the eventual treaty arose,,

'does that word commonf dlffar from the meaning of “"usual”

RO
"
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as found in ﬁhe tréaty?
I really don't know. I would SuggeSt from-ah editor'’'s

viewpoint, one reason why "common'" may . have been dropped -

, out, and that is that common, llke sCc many Englmsh

words, has several meanings, and there 1is another part
o the treaty Wthh deals with the term "1n common w1th.

xI thlnk probably the treaty erters,-who were
some of them llterate men, were trying to turn out a
literate treaty. ;

' THE COURT: Would you say, Doctor, that the,:

very fact that another word was the word that was

finally used, that those who selected the second woxd

thought it better described what was intended to be saidf

than the word they had replaced?

THE WITNESS: The word "usual" better
deseribed than the word “common," I thlnk is also a veryr
good pOSSIbllitY.

THE COURT- Doesn't there appear to be -
at least the flrst absolutely certaln thlng that we know.
about that? -

THE WITNESS: Sir, that they considered it?

-‘TﬂﬁrcOURfir Wé certainly know that they

 fabandoned “common" ‘and. put in "uwsual.," That we know

bgyogd-per@dvengure,_don't we?

' THE WITNESS: Yes, sir. .

£
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~ THE COURT: Isn't it clear from that very -
circumstance itself that the people who drafted it thought

that word better described what they intended in the

~'treaty than the word they had previouély used?

THE WITNESS: Yes, sir, there is no question
of it. | o |

THE COURT: I don't see how it could be
debétea, eveﬁ. _
' THE ﬁiTNESSf'-I believé the question that Mr.
Pierson had for me is why did tﬁey think it better,

7 THE_COURT: Well, I didn't understand him to

say that.
- MR. PIERSON: My question was,.whether they
meant the same thing, and I think the Court understood

what the thrust'was.

- Now, T thlnk also in your answer you indicated that the

reason for the new language, or the more refined language
was because the treaty drafters'® understanding of the
need for the preciseness of'léhguage infthe final'tteaty;

is that an accurate statement?

I don't believe I said precise. PreCisgnGSé;"I really

dén 't reménber the words that I used, but what I was

'trylng to get at was that they were trylng £0 = well,

all rlght, 1et m& accept your word, *oreciseness, "

,whether T used lt or not, if I may do that.

&
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i Q And do you have any QV1dence that the Indlan partles to

2 the treaty appreciated or understood the need for such

3 preciseness of language in the flnal dopument?

4 A I have no suchrevidence,.and I would doubt if they;

5| appreciated this kind of thing. They were not acquainted |
6 with the uses of Amerlcan practices of thls sorkt,

'_7 Q I believe you mentioned in one of your answers about the

8 ‘ exhlblt MLQ-l the authorxty by name of Suttles. Wasu'

9 7 | that the one you referred to?

10 A Yes, sir, that is dne of the plainti?fs' éxhibits, 

11 . Plaintiffs’ Exhil:;'rit Numbey - |

_ 121 Q@ Well, the number is unimportant.

. 13 | a | Yes, it is an exhibit. |

1 Q And-is it accurate torsay thatitheré are pértioné, at T

15 least of Dr., Suttlés’:wbrk'that you'findrreliabié in

16 an-anthropological sénsé? -

17 A Well, Irmake no such statement, and I don't see hdwione

18 : could 6raw’anyisuch inference. _

19 _ - What I said Was'that althouéh i:had hot_read

20 _ Very extensively on this matfer of-commercialrfishing  ‘

71 :'1n thls perlod, I did. remember the statement from Suttlesr
'22 . }f:about ‘the tendency of salmon to sp011 or go bad when it

23 | .was sthped from the,COIumbla, by 001umb1a .River |

24 ' en.trepreneurs.t I don’t qu;te see how one can draw any

25 | ;larger conclu51ons than that.
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_Indianrtrade?

The name was Suttles?

I am sorry, Suttles.

And I believe alse in answer.to a question by Mr, _
MéGimpsey, you said that two-dffthé reas@ns_fé;'ﬁhé
Indién concern that they continued.their right to fish |
was Indian trade. |

Would you tell the Court what you mean by

Yes, I can., There was unguéstionably a very considerable
trade in Western Washihgton,'and'a_series of materialg =--

it waé probably most highly developed amohg the Makah;'

- the southern-most of the Nootkan Tribes, but it also

affected all of the cther Indiaﬁs. _

There is a great deal of material by Dr.
Lané whidh has been put into evidence in terms of this
trade. I would add that it seemed to have affected all
of the groups, all of the’gioups that we know anything
about, and a number of the items were traded.

ILet me stop you, if I may; a minute.

Certainly.
'The'peabléfiﬁﬁolvéd ifi the trade, are you speaking just

'.of trade among Indlans, or are you speaklng of trade

that at ‘one 901nt or another involved non-Indxans’

I was speaklng here of trade. among Indians. There is

“some documentatlon, of course, trade to nen-Indlans by

I
et
£
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Indians.
Is there évidange'of'tradenfrom:nonﬁlndians to Indians?

From non-Indians to Indians? Oh, yes, yes., I draw

your attentLOn to the Hudson Bay operatlon on the

leqaally, in Whlch trade went both ways, extensmvely,

a kind of fur trading operation throughout the Western

‘seacoast area of North America on the part of Hudson

'Ba?'qqmpany, and . they in turn traded processed goods

to the Indians.

{Continued on the next page.)
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In your oral eestimony in response to questions

from Mr. Coniff, you said you believed that it
was acourate to say that the largest unit
of political control was the village.

Could you itemize for the court, please,
the incidents of the political control you were
speaking of?

Political control, first of ail, was very weak
and did not operate in the sense of political
control as we know it-in'a modern nation of a
larger, more complex socieﬁy.

‘ ‘Now, may I ask a :clarifying gquestion?
When youn say “"itemized” what &o=foﬁ-mean?
Well, let me give. you some examples of what I
would cohsider incidents of political control and
have you comment on them and add some more,
if you will:

The ability to control access to areas

on the earth, either in water or on the land;

the abiiity or the apparent capability of controlling

the behavior of members; the ability or apparent
capability of directive activities, such as a weir
site, such as raiding points.

I would like you to itemize what you

think are the incidents of political contreol

B
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_1877~reports, some other_thlngs, these 1nd1v1duals

~of the villages were ¢onstructed.

in whiéh you say the éiliage wasfthe ia£gest
unit. | |
Again, let me preface it by saylng that it was
weak and dmffuse. _ _

In terms of warfare, there;Weté;individﬁgls'
who had way power, guar&xan sylritﬂpower, that 3 7
made them great-warriers; In the-sﬁbradic and-‘

1nterm1ttant ralds whlch are descrzbed in.Gibbé*

from particular villages led war parties, either
direct raids or-inlretaliatory raids.

‘There is some ecanomic activitiési the
villages controlled,-althaugh the mechanism of |
contfol nay haﬁeibgep*focuséd on hoﬁseé within
villages, 16nghouse§, that is, multi-family
houses. 7‘ | - |

'Tﬁen,essénﬁialiﬁ thé #illéges controlled

the weir sites, fish trép Sitéé,'hear which many

Let me add antoher statement here just
té make sure we are all clear. You are askxng
me, of course, to glve a very szmple answer to
a very complex 51tuat10n. R

One of the thlngs that you may be asklng

me o do --Vand I would be very happy to do 1t -

4
A
e
7y
(!



p95

- ot

10~

11.
12
13

14

15

16
17
18 |

19
20

21

22
23

24
25

is'to.distinguish,between.a villagé_and,a house
group. Often they were the same thing; that

is, a village was made up of one house, in whidh
case we had_no éonﬁiicting inteﬁests. CIf villages

were made 4p of more ‘than one house, the tendency

was for a. particular flsh weir area where flsh

were taken, whether they are welrs oer not,; the ,
constructlon would: be the functlon of a housa

group rather than a vxllage. But-the village"

had, by reason$ of villaée-bonds,:had.mdre or w
less free access to thesé. | |

‘What other 1ncldents, we talked about two?

: You ~hamed, in addition to your quallflcatlon that
ithe structure was weak and you have added, one,

=that there were guardlan splr1t~type peoPle who

directed warfare aatxvztes and that thexe were
vallage«dlrected economxc act1v1t1es.
What others can you thlnk of2

Rellglous act;vztles, focused on the village,

' that 13, winter activxt;es, where 4t appeared'

the operation of the secret sociaty would functlon*

there potiatch@s woui& be glven. Potlatches were

primarlly vmllage affa:m:'s.j“"=

So, we have economlc,rrelxglous, fwarfare,

and social.

T
Lo

B
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Even at a village level, anthofity
waS'quite weak. This is a problem which the
government COmmszLOners and the Indzan Agents
saw and had to deal with very, very early. :
NotWLthst&ndlngatheafact that_you_adm;t that .
they didn't fully understand the st:uﬁturé?'
They understood, and théie were statements to
that effect. They understood tha t the llnes,i'

of authofity were very weakly developed, and thls

was a constant problem with them in the early

years, particularly aiound‘fhé peﬁiod of the
Indian wars. They had had. no one to turh;to

when an Indian committed a crime aga@nst a settler.
They ' found that they could not démand of any

individual or any'groﬁp,'really;fthat that

personrbe turned over %o the settlers' American

léﬁ for'triai;,and thisTwas.a ﬁajor3reésqp, one
major reason, fofifhe cohﬁinuing‘émphasés én;:
Chiefs, who were intended to be, émbhgrsﬁﬁérr';;
things, agents of the govgrgmgnt to the extent
that they could control thelr populatxon.r'

Dr. Rlley, what I m really after 15 the polltlcal
structure among the Indlans,,and not. with respect

to their'abiiity‘or lack thereof to &emonstrate

political authority,to_nonclndlans,

""'7"“,"".'7 1 f} -- 7 I‘E
g 2360

.




p97

10
11

12

13

14
" 1_5

16 -

17
18

19
20

21
22

23"

24

a5

48

- Now, let"me ask. you whether kinship -
structure is an incident of polltxcal control that.
you were speaking of?

No, Kinship structure is outside bf'poiitical

_ control as I have degcribed it to- thls area.

Klnshlp structure in this area- cross cut the

villages and often cross cut boundarzes.'_We

have algeady gone over that.

'f Klnshlp glves certaln other klnds of

-rlghts and certaln other klnds of responszbllltles.

,¥es, there was one area in which one
might say'thaérklnshlp functloned in a quasi
polltlcal way, an&:thét was the area of retribﬁtion.

When a person had somethlng done to

- him, 1t was not s0 much the v1llage group that

was 1nvolved ain responding to thzs' it was the

kln_group. The kin group might be split out

._very widely.

Wouldn t you say that was very often the case?
What did I say? That the group is spread out

Wldely is very often the case?_

'Was often the case of these trzbes at treaty

“times.

»

Often is probably too strong a=word,-mk. Pierson.

Let's turn the guestion around. How often was.

£y
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it thaﬁ the kinship ties Wére confined to the

v111age unit?

- To the v&llage unlt?

Yes.

I don t thlnk anyone has any real ev;dence on that

‘as far as quantitative evzdence is concerned The

ideal was out-marr;age. * _ _
Now, you saidrthat one of the inci@ents of pdliti&al_
control was-religipus activities and potlatches.
o iDidrtheSe—alwaysrinvolvefajsingle
village? ‘ : o

They focused on a_single village énd they did
involve a single village in the primary sense
of the word. They also_iﬁyol?ea, however} outwidersr
of kinship groups who would come in from other
viliages an& who might éontribute to-pbtlatch._

I think we have to make a ézstlnctlon

‘here between two diffarent concepts, a dlstlnctlon

between the vmllage as a terrltorlal unzt “and E
the potlatch glvgr as_the,headipr,a member of-aH
kin group. |
' V;llage as a terrltorlalrunlt 1# the
Western Washlngton area Was the host organlzatlbn
for a potlatch,‘ But-the_glver_of the poylatch,,

was usually a wealthy man Wiéh'ailargé nﬁmberﬂdf
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kin, some of whom might be in the village and

. some of whom might not be. People,from'outsidel

the wvillage would &oem'to the potlafch, although

the data is not very clear on this. ' We have
virtually no contemporary data on it. |

From - 1ater data I would feel that they

but as members of the family,gi&ing potiatch.j

As to economic activities, let's speak of large

"fishing partiés, large welr, 1arge fishing, let's

say, in Commencement Bay of what we have heafd

before.

'Dii these always involve only one village?

~ They did not involve multiple villages. They

may have involve families drawn from several

villages which might chnége ?ear after year,_by'

- the way.. 7
In fact[ isn t 1t true that most of the populatlon_

natlve populatlon in Westetn Washlngton that

‘we are talking about Was'confined'ih villages“

"would go to the potlatch, not as potlatch_guastsrf,

as a unit mostly durlng ‘the w;nter and that when,-

the summer and the warmer weather cane, the

families: went: many &1fferent ways? _lh;

They were conflned_towphe w;nte; vxllaggs‘during

'thellate’fall,'winter aﬁd e&rly sppihgﬁﬁonﬁhs,,

oy o ooy

g
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from mid-spring through mid-fall. )
They did go out, these villages members,

as,indi#idﬁal families, oftenJmeeting families from

other villages who might or mighthctvbé kin,_andl

Qursue summer economic-activiti§55

However, the viliage,waé iﬁpértantr
in that it was therﬁoéus for thé Wintek storage
of food.' It was a-pﬁimary érea for certain of .

the 1mportant economlc act1v1tles,part1cularly

the catching of salmon, and, of course, a focus

for_the winter ceremonzalsr
" In all likelihood, villages were nq;;
desertéd during the Summer. _Some“pecplexwoald

choose to remain'in the village. We'dc,not ha?e

an exodus,'a great scatterzng in. all dlrectlons,

during the spring and then a comxng back during the
fall. _ |
M&hﬁuxSmithginhhéréfudf of the ?u?allup—

‘Ni&@ually;bgliéﬁeéiéhgt;ﬁdég'Qf:E@gitravellcf;f

ithese.families on their‘sﬁmmer‘expeditions was-7"

up, and down the rlvers to V1srt the pralrles hlgher

up and to vigit the coastal areas lower down.

'And up and down the rlver they would 301n members'

- of the other vmllages? 171
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They.would 301n other famllzes.'

‘Now, you say that one of the prlnclpal 1nc1dents_

or functions of a w1nter‘V1llage waS’the Storage
of food. '
Do you know of any cases where the

villages or the families of these various fillaées

. borrowed food stores or exchanged food stores?

Let's donfine it to the same river draingge

area.

I'm notrsure,'sir,'tﬁat I see the thrust of your

gquestion. There certainly was'trading_ﬁood.

Was the storage of food YOﬁ,aré spéaking of

‘confined to the use of those people that lived

in that single village?
For the most part, yes. But with the hospitality

situation inWEstern,Washington1certain‘amounts

of it would. inevitably be coﬁsﬁmed by people

from outside the v1llages.
One of the. flrst incxdents you spoke of was . .

warfare belng led by & person ‘who had some

,_guardlans functlon.

Dld th;s Warfare, to the extent 1t

ever ex1$ted, 1nvolve famxlles and people from

b

more than ‘one village? X _}3*

The village was a focus for war: parties. In

. e = Sewr ez

~ oy ﬂ ”]
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warfare, however, first of all the data 1s'

not very - clear. The data-thatawewﬁnﬁhave, some

"from the Lummi forwexample,fseemS'tQ:be describing

v;llage warfares. 7 _
' My own feeling is that ‘the. demands

of family reclprocal responslbllltles,:would,'
at-least, on occasion, pull some familiés*in
from the outs;de. - ' | _

I don t thlnk one should put too much
emghasi$ on this because I do not believe --
and I have developed this in previous-testimonyr
before the QlaimsJComﬁission -~ I do not believe
taht warfare had a very important pari in the |
llves of Western Washlngton Indlans.

i am,cltlng that lnc;dent‘of political control
which.you'called‘Warefare,-and,my éuestiohrwaé

‘was it always the case that warfare was confined

- to the families in the single village'uﬂit?-

I wouid really have - relatlvely little evidence .
on that, but I would say and dmd say 1n my

answer to you prevxously no.

zou cited one authormty for your statement that
+the v111age was basacally the trlbe as, you
explalned it, and that was Kroeber,'ls-that.'

correct? -~ . .. -*i;w:;,”;3_;

————
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" Yes.

And do¢ you know whether,Mr..Kroeber{did any

feel work in the Coast Salish area? .

I don't believe'Kroeberldid;"but-Kroeber'lived

a long tlme and did a lot of field work in a

lot of places. So, I'm not absolutely certaln
of“it. 7

Do you'kﬁow'what authority ﬁy,Kroebér relied on’r
Kroeber was one of the real giants of anthroyology,
king of an equxvalent of, let's say, Slgmund

Freud in psychiatry. 'He,had a trememdous ability
to synthesmze., l R N

HlS field work was rather varied. He

‘worked with Callfarnza Indlans. He worked in
the plains. He read virtually everything that

.was:written.' He was a student of Boas, who'

worked throughout the northwest coast.

,i think that_k;nd of gnswer_réally
answers: your questlon.' o T
You mean your answer 15 you don t know what
authorlties he relied upon° \

MY answer is that he probably’ rellad on every -
pereon who ever wrote up . to the tlme he put

this particular thxng down.

I'm really askxngwyou_for your upﬁeigﬁénqing,' r
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whether you knew or know Whatjauthoritieé he
relied on. _ ' | 7- -
Yes. My answerrto-you waéftﬁacgin all probability
everyone. We are not dealing hefe with a'~~;

" THE COURT: ﬁoryou mean by that'that
that would have been simply an oral contact and
not in any documentary form° 7'

THE WITNESS: No, sir. What I ‘mean
is that Dr. Kroebex,was,for“many} many, ﬁany'
years the premier anthrOPQlOgist of'the‘westexc
Unlted States from his posztlon at .the Unlver31ty
of Calfornia at Berkley. L

From that posmtlon ‘he tralned

or helped train many of the anthropeologists whc
iater went on to become northwest coast egperts.

He was involved, for example, with Dr. Drucker

“and many others.

In light of that and in l;ght of his
knOWn monstrous ablllty to. absorb 1nformatlon,-1 |
szmply replled tc Mr. Plerson that Professor

Kroeber in all probablllty had read everythlng j'

that was ever wrltten and that he based his oplnlon-

on a vast scope of readlng, and on tr;ps and the

llke.

'Thé qgesticg:bcfdre!thct;fﬁhé;nctrpwer
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that Mr. Pierson asked me wés'whethéfiﬁrngroéﬁer
had done any field'wdrk,in the Western Washingtonﬂ
area, and I said that I did not think so, = |
but that I'didn't really know because.hé'had'done,.
so much in so many places. | B
THE COURT: All right.

(Cdntinued'on next page.)h
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Dr. Riley; jusﬁ to test-your statement that'thervillage
was the 1a£gest unit oprolitical-centrol,rlet'srassume
a hypothetieal whereas, the man in'Village A has
kinship ties with peopie iﬁ-village'B, and let's;aSSume
for the sake ef the hypethetical it is the séme
drainage, and that this man in Vlllage A is drawn to
Village B and the leader in vlllage B, for warfare_

purposes involved the kin of his_w;fe, just assume these

things, and his wife refuses to follow him in his'pursﬁit.

'Now, What I want to do is to have you comment

on - that hypothetical, keeping in mlnd, and I am asklng '

iyou vhether klnshlp tzes ever surmounted or superseded

ties or the control of the vlllage unit. =~

I ;an answer that in two;parts; thé'firsﬁpaft is difecteﬁ:
to your hypothetical qﬁestion,;i do notfﬂelieve werhave
at this time enough evideneerene'Way or the other to.
answer it. | | -

However, the second part of your guestion,

which is, I think, what you are really getting at, I do
' believe there were tlmes when kinship obligations

,?superseded village obllgatlons.

I have always contended that the village ties

.were s that the system of authorlty in Western

;washlngton was very weak

Dr. Rlley, how manyrtlmes would vou eStimatezyou'have
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1 testified under ocath in legal'proceediﬁgs ag,éniexpért

) anthropologist? | ,7'

3 A Wbuld a ballpark guess’ be satisfactory’

4 ) 'Yes._

5| A IFZ sald a dozen would you hold me to that very closely9
6 I don't really ‘remember it,

1 Q No, I wouldn't hold you to it-closely.r

8 ! And ih any'of these times when you have
9 ' testified, havé vou ever testified on behalf of Indians
10 - - making claims?

11 | A I have never testified on behalf of an&body‘ I'haVe

12 51mply glven, to the best of myknowledge, what the
. | 13 | , ,s:.tuaticm was., . _ _ | |
14 | ', - THE COURT: Called at the instance ﬁf, wouid;
15 - you go for that? . | - - ) | , i _
6] g' THE WITNESS: At théiinstance'of being-paid
17 by, in other words, yes, not being paid by indians,_nq.

18 0 . (By Mr.iPierson) And the times when you cqme.td'téstify

19 in these some dozen odd instances, have yoﬁ been paid
20 | -er §6ﬁr‘pf&%essiqnal'serviceé in addition to the normal
71 ,;.tWitneSS feeZ -

2 | A I don't helleve I have ever received a witness fee.;

23 ] 'My contractual arrangements I had with the Department of
24- : lJusthe called £or me to research, prepare a p051tlon
95 - and be prepared to testzfy on given questlons, given trlbal

G
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‘diem rate,

W~

~and in the early sixties to $50. a day.

Di;ecting,your attention to the'contractualrarrangement

‘when did ydu enter into your contractual duties, what day?

. Can’ you glve the Court an estlmate over and above
:expanses of how much money you have earned on thls case
JSane,March, 1973’ _ | |

Yes, SOmethlng llke - SOmethlng between $7000 and $8000

areas, given groups, and given guestions about those

groups, and that I was simply paid on a daily and per

What was your daily rate?
It varied@ with time, it started out in 1952 at $21 a day
plus whatever the per diem waS'atlthe time. Tt was

raised at some point in the mid~fifties to $35 a day,

that you entered into for the purposes of this case,

I believe it was the . 1l4th of_Maich, at aﬁy raté-it"
was in March. | |
" THE CourT: Of this year?
THE WITNESS: Of 1973, yes, sir.
(By Mr.'Pierson}' And:what wgrelﬁhe finénciai arrangements?
I was torbe given a fee of $250 a day-for_research,'

$300 a day for appearance'in court}'pius expenses,

i :THE COURT' How about an afternoon recess’

MR. PIERSON- Fine your Honor.

o PHE COURT: I think we should try to go a little _
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bit longer than three today. Ijam primarily'thinking-oﬁ
Dr. Riley, since he took the stand just a relatively
short time ago, he would probably ?refer to go a little

bit later this aftérnoon, rather .than stretch it out

EOMOLXTOW .

THE WITNESS: Yes, sir, _
' THE COURT: My crystal ball is working.

{Laughter in the courtroom, )

-{Continued on the next:page.)
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THE COURT: Continue,'please.'

Dr. Rlley, have you had an ogportunlty to read. the reportS‘

'_of Dr, Lane which are entered as USa-20 through 302

Yes, sir, I have. _ 7 _

I would like to dlrect youxr attention to the ‘Skokomish |
report, and that is Exhlblt, USA~-23., Before you turn

to the page, let me ask you, Dr. Riley, are you familiar
with the work by Mr . Elmendorf on the Coast Salish
culture? B

Yes, I:have read it. It has been numbered.

Have you read his 1968 monograph entitled “The Struéture
of Twana Culture"? | 7

I think-that is whét I am referriné to, is it not? It is-
his dissértaﬁon,that I am talking about. I think itfis
called "The Structure of Twana Culture." '
Dlssertatlon?

Yes.

Turn --
Pardon me, sir. Let me- stress it has been a number of

.years,

I understand. . Let‘s_turn’to page 23 Page 23 is = mag

ﬁarked,"Appehdix 1m0 Z would like to dlrect your

attentlon down to the number 6A which is up on the

Skokomlsh 1n ‘the lake area, 6B, 6C, 6D, GE, all of whlch

are on the Skokomlsh, proceedlng down the rlver, and 6r,

—

G5
géd_ ’
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which is on Hood Canal and ask you if you are familiar

~with those locations as set forth and analyzed by'Dr.'
 Elmendorf. 7

"I have only a very general famlllarzty with them. Iwas

at one tlme, durlng the lawsults, on the Skokomish.
Isn't it true that Dr. Elmendorf undexrtook in hlS
monograph and dissertation to outline thelv;llage_

structﬁre of thé'Skokomish or Twana? -

_Yes, among other things.' Also_he studied the economic
situation.

‘And isn't it true that hé marked .those sites, 6A through

6F, as discreet winter village sites?
The map caption would indicate that, a triangular winter
village site, yes.

Isn't it true that all of those six village sites came

together as one unit to operate three different weirs
- for fishing the Skokomish River?

I am leés certain of that, at least in the peridd for .

whlch we - are deallng -~ that is, the period of the treaty.l

' The. eV1&ence as of. treaty tlmes, the documents\that:'

surroun& the treaty perlod do not so 1ndlcate.

‘Dr. Blmendorf's work was much, much 1ater.
of course, he is approxlmately my age.

Isnte lt true that Dr, Elmendorf said that all six of

those’ communi ties getting together and in common operated -

.

LR
R
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‘Okay}_acéepting that, would you say that each of those
sites in your use of the term “village" was a village
‘or that the village encpmpassed the entire area

surrounding and embracing those six sites?
it to your understandlng and your use of the term “vzllage“-
Especiaily when you say it is the highest unit of

7Yes, I do talk -~ Y don't khow if I do it in the report

:;'flrst, and then glve your dlssertatlon afterwar&s?'

feel there is sufflclently clear materlal or clear

. I do, 1nrvar10us testlmony for the Claims Commissioner,

_Eperhaps,aléo-in this report,,mentioﬁ the-péssibiliéy of

I don't recall it, put I will accept your word for

it, sir.

You are asking a hypothetical-question or -

I am asking ydu a guestion about Elméndorf and directing
Yes.

political control, and I want to-knpw whether your term
"village" would be applied .to each of those six sites

or to the area embracing all of them,

or not,

EHE COURT Can you answar the questlon dlrectly
Yes, sir. | The answer to the gquestion is that I do not

evidence £or me to make a definitive. answer. My

clarlflcatlon, my addendum to thls would be as followsf
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1 an éxtekdeé-village, in which yoﬁ had houseé_ééatteied
2 | out over a—certaiﬁ arearof the river, and I think we
3 may have a few examples of this type.
4 A Now, thls is a llttle too extended, lt seemsrr
5 - to me. It is possmble that since Puget Sound -counted
6 | . Puget Sound.Indians in general, and HOdd_Canal;had_a.,,,
7 rather, a kind of social, had a kiﬁd-Of social syétem
81 that was rathér, I can't find the woxd I am grasping
9. -'-fof hefe, 5ut rather unfofme&, let's say *u'it'is
10 possible ﬁhat-this might havé'béen'an exception.:
11 | . . If it was an exception then either the
12 poPﬁlétion figures are vefy wrong for this area, or these
. 13 - are extremely small '?vil_lages"--beqause the populati_onr -
14 lists in the;lBSS period are in the nature of 200, 250
15 '~ for this area. | ' o

16 0 Do I understand your answer to be that you'can't'say-

17 - whether your sense of the term, the entlre area isrthe__

18 ZVLllage, or each unlt ls the vxllage’ :

19 A'fJI don't thlnk the ev;dence is sufflclent at. thls late date.

20 Q- Are there any V1llages, as you would use the term, in

21 ] the Coast Salish area, about which you have less evzdence

22 -‘than=whé£ ﬁlﬁ§ﬁdgrf1§as given you for the Skokomish?
2 A About'whiCh;I have less than I have had —- 7

LM o That is. correct K ’ff

zﬁi 25'7 A’ffI amn sorry, the phraseology, the phraseology of that

)
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1 questlon ten&s 0 escape me. _ _

2 THE COURT: The counterpart to it was the
3 . other way around. 7 | |
4 : MR. PIERSON: Well, I would prefer not _-to,_.

51 Q@ I am inquiring in your generélity about this village

6| being the highest politicalruniﬁ in Coast Salish culture,

7 and I want to know whether in-youf'mind there are any

8 villages or settlements or sites which would be embraced

9 ~in your'generélity about which you kpow less than Dr.

10 | = Elmendorf has told you about Twana culture, and sites

1 and villages of the Skokomish, o |

12 VA' I am sorry, I am obV1ously very logy right now, because
.' 13 I still don't understand the :gnport of your question.-

14 : Perhaps I canrphrééé it_aﬁd see if I have it rigﬁt;’

15 : ' You are asking me if there are village éiteé

16 - in this Western Washington area ahéut which I knoﬁ less

17 ;‘than I know about Dr. Elmendorf's village sites.

18 ";E;; . e COURT- From the data that he has given you,
19| 7'mbf'céurse. - L ' '

20 Eo ,That 1s cqxrect. ——

21 A I see, yes, there is a. smatterlng of documgnts that.

22 : _relate to v1llage 51tes in varlous parts of. the rivers

23; in the Uppexr Sound gﬁing back to Hudson Bay documents,_:.
24 ~and . I would say that I Stlll have this- backwards. '

:ka-l R _; I would say that we would know more about them |
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that Dr. Lane recently discovered which I had never
- Seen. Apparently she had never seen it until very

recently, Gibbs ' sketch of the Upper Skagit with the
‘depend on knéwing where that was at the juncture of therl

sites, V111ages, whatever you want to use the term,
-Whatever term you want toruse, which would be embraced

-within your generality about Coast Salish cultuﬁe,

;structure than you have from Elmendorf about the

‘Skokomlsh and the Twana’

_:7yes,'and I wasn't sure whether yvyou meant the yes to be

"'that you now undérstood it,

thén we knowgabout_the Skokbmish'viliage.sites.
| The Skokomish weren't really all that well

known at treaty time. There is a very_intereéting,map

Semlahmoo v1llage.

I would say that we would be, we could

Suak and Suiattle, of the Skagit ahd Sﬁak Rivers;_ o

My questlon really is, Dr. Riley, are there any settlements

about which vou have to your understanding less evidence

concerning their political structure, their sacial

Qh,II see what you'meanznéw} Yes.

THE COURT‘ Your'answer is yes. You said

Yes means that I now understand it, I think.

,THE;¢OﬁRI:' What is your answer to it?

)Il-

THE WITNESS: My answer to it is that the guestid

i
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reaily doesn 't have much meaﬁing; because it is the
nature of the ev1dence, ‘and not - the phy31cal countlnq
of the evxdence. _ ‘

Meaning by better evidence and worse evidence, in your

avaluation?

eI think in terms of the placement of village sites,

there are two primary kinds of;evidence;l-One is the
evidence of archeology, the other ie theievidence efl
contemporaneous documents and maps_and the like.

| A third kind, which is almost -- perhaps not
almost as good, but which is good is the memory of people
who were at the scene at the.time and wrote about it later.

The fourth kind of ev1dence is the memory

of people who had it told 0 them, and what we are deallng

with,the Skokomish, primarily, is a fourth and even

fifth kind of evidence, of people who hed it told to

| themé:whq:hed,it~teld to them.

Even so, 1t 1s my belief that there is more

valldlty from 1nformants' evidence or this klnd of

_ev1denceﬁthan there is of certaln,other klnds.-

 Let me.see?if‘Iecan;aSK"my-queétion with one change of

terminblogy, - Are there eny village eites, settlements,

embraced in your. generality about'a village being the

r‘hlghest unit of'polltlcal c0ntrol in cOast Sallsh

culture, about. whlch you have worse evidence than you
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have about the Skokomish sites given you through -

© Elmendorf? o , ' o

I would have to take that questlon under adVLSement,

- sir, because I am still uncertain I understand it.

Perhaps if his Honor explaiﬁed it to me.

~ THE éOUETE Well, I don't think I shouid"
intrude into the interrogation at this point., I-ha#e
some ideas about it, but -
I take it yvou can answer the question?
I simply don't understand the question.
Let me see if I can teli you where-I em going."

' One ef the reasons you can'tfreech-a_judngnt
about whethe# all six of these sites, villages, or

whether each one of them is a village,:is because ﬁou

say you don't have enough evidence.

What I want to know is, whether there are any

: sztes that you spec1fy and embrace within your generallty
Vabout whvch you have worse ev1dence or less? '

WYes, i am - sure there are sites upon which we have

'no evmdence whatsoever, VLrtually no evidence whatsoever.

‘_And your generalzty would apply to them, if they are

in the Coast salish area, and in the area of this case?

. {Continued on the ﬁextipage.)
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So, dirécting your attention to the testimony you gave
and others gaverin the Claims Commission case involving
#he-Q&inault, iz it accurate to say --

MR'-CONIFF- Objectlon, your Honor. I
belleve that we agreed to limit ‘the testlmony of thls:"

w1tness to the tribes on which Dr. Lane has presented

_reports in the green bound volumes, USA-20 through 30

and we have agreed to set the Quinault apart until Dr.

" Riley has had an opportunity to review her report.'

USA'S53.

‘We are goingto handle that matter, T believe}'

' next week.

MR. PIERSON: I'am not going to ask him anything

- about the féport of Dr. Lane on. the Quinaults.'

THE COUR'" Let's hear the question, and then

I w1ll make a judgment. You, too, make a juégmeﬁt

-i whethar you feel lt falls thhin the area of your under-

stanalng.

MR CONIFF- Very well.

(By Mr Plerson) Wbuld it be accurate to say, Dr. Riley,
“that in that,case there was a dlspute between vou and
at least two other anthropologlsts concernlng your

"deflnltlon of a. vxllage ‘and its politlcal structure’

Yes, of course, it Would be accurate to say that.

And,lsn't one of the authorities Dr., Olson, whomiyou cited ,LJ
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in your direct testimony?

I'm not sure of that. AS-far as I know, Or, °Olson and

I never had deallngs in terms of Indian Clalms

. Commi551on. I don't believe I have ever met Dr. Olson.

You were not at the-Indian CIaims Coﬁmissidn case

1nvolv1ng the Qulnaults at which br. Olson testlfled°

I “was not at the case in whlch he testified. I was

lnvolved in the case at one point. . That_ls true. _
MR, PIERSON: Excuse me a miguté;”yduf Honor .

(By Mr. Pierson) Dirécting your attention to your

written testimony at page 26, do you haﬁerit?

_Yes.

Line 22. You are speaking of the concept involving

ownership of ihdividual stretchés of land and beach?
"This concegt“-- which you are commentlng on --
"is also: echoed by people like Olson (1936} who
: speak of the Qulnaults, nearby nelghbors of the |
- ah ) |

e ,Now, is not that the Df. Olson that testified

- dn the Quinault Claims Ccmmission?

Yes, that?sftﬁe saMe-Dr -Olson, that's not what I'm

citing. Clson (1936) is 0150n s book called The

'_Qulnault

Are you aware that Dr. Olson was called upon to present

part of hlS work from his book in the Cla&ms Commlssmon
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I don't teally remeriber anything about that caSe:at_
this tlme, and I do not have available even copies of
my Own. report oﬁ that case. | o
I now understand £he drift of your quéstion
and I will answer it;,probably-to vour satisfaction.,
Why don 't you let me ask the question I was after. ;
Ckay. ' ,
Isn't it true that Dr. Olsoﬁ, whose authority yvou cite
on page 26, tesfified in the Quinauilt Claims cOmmissiqné
®...and he is speaking of the Quinaults'and,:
where their villages were up and down the rivershgd,
that the villages were not antanomous, |
cémpletely so, perhaps in the sense that our New
England #illageS‘arerautonomoﬁs. You have your
A_vmllage council, your village meetlng. . The ﬁew 7-
‘;England,VLllage runs its affairs orderly, but there
-‘was authorlty above — and S0 lt was, I thlnk w1th
the Qulnault VLllages. For most ordinary affairs
'they ran things in their own way; but when it came
:to matters of tribal concern, the vmllage was not
rautonomous, but was subject to the lnfluence -
.not absolute authorlty -— of the chiefs, the hlgher
-chlefs., o ' N
Mj,question-is; do you know anything about

that testimony?

e
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Not at this time, I am sure I have read it,
Moving down in your direct testimony --

I'm sorry, sir. May I amplify?

-Certainly.

May I point out o you, first, and to the Court that
my quote from Olson had nothlng to, do w1th village
autonomy’

It had to do with rights to given areas.
Do you understand that? |

THE COURT: Oh, yves.
{By Mr. PIexrson} Do jou disagree wiih that'pofkion'of
Olson and his background and his'testimonyin-the.Claims
Commission which I have jgst'reéd regarﬁing village

autonomy?

I do disagree with it.
__And further dowh’iﬁfybﬁr testimony, where you are guoting

Olson- ’

“Oisbﬁ;Say§ ﬁhé fééling of ownership éf'
'_exclusivé’;ight_tolQuinault'territory Was,uﬁheard
'7657 an&:if, expressed, would;havé no_doubﬁ beén

rcon51dered a.great 3oke. |

Ncw, “do you know Whether Dr. Olson holds

that VleW today°=" ' |

I do not. I personally thlnk the view is overstate&

I quoted it as an example of the kind of concepts people,
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had in these earlier .days,

Wbuld ycube surprlsed if Dr. . Olson fully retracted that

statement ln the Quinault Claims COmm1351on case’r

- I wouldn’t really be $urprlsed of much of anythlng

that happened in those long clalms cases, sir,

Did you unde:take to check with Olsen to see if this

' great joke comment was still current in his mind?

I have not.
Page- 6 of your testimony at line 1 through 3, you are
speaking of ehe reiiability of three types of
anthropological sourées;'and‘yoﬁ say:
"I put relatively less lmportante on this
klnd of information than X do from- informatlon
from documentary sources,"

‘”ﬁf; Riley,nhave you underﬁaken on any scale

(-

- to check- your documentary sources agalnst your lnformed )

sources thh respect to coastal Sallsh culture°'

-l have, whe;eve; possible, Thls is one of the strategies

of ahthrepblOgy.f

The difficulty with this klnd of checklng

is that the basic documents are themselves often so

poor, - - 7

I mlght add that it is not 1ntended to imply
that one should not be skeptical. of all klnds of evidence.

My questlon is next, ‘how often do you flnd that these

.. 9203
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contemporaneous documents that you used,coﬂflicted :
with the oral 1nformant testlmony?

Well, in most cases, it? 's 1mp0381ble to check. ' In most

‘cases it! s impossible to check. I'm sure Dr. Lane

and éveryone else has-found théﬁ but.

| Where you can check, it depénds really on
the kind of information you are getting. For example,
among the Makah, informantsrcan describe village sites

which we know from a host of evidence over the yaars

o have been where the- lnformants said they are,.

When the 1nformants descrlbe other klnds of

things, then the ability to cross—check drops sharply.

So you would gqualify vour statement ébout_the relative

reliability of informant testimony and. say that ‘that' s'

true;“dependlng upon what they are telllng you about°
' Nb, I wouldn't modlfy the statement as a whole. I would

add that as a wrmter.'

The statement is a phllosophlcal statement

-as well aé'belng one dlrected to this area. It is a

statement that I an simply making as an anthropologlst
and one with a great deal of fleld.experlence.

In thqserlnstances where you have been~ah1e to check .

‘an informant's against documentary evidence, how

- frequently have you found the informants disagree or

conflict with therdocumentary evidence?

:3u‘ ‘ “fzzgé
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Informants often disagree and conflict with
each other, first of all.

The second part of the question, I can’'t

put a qguantitative answer on it.

Would you:ay{frequentiy or infrequeﬁtly?_ Is that
impossible? - | | _
Well, are we talking now about evidence that I can
veriff? _ | _7 h
We are talkinQ about the eVideﬁce that -you put the -
higher reliébility on, cqntemporanebus documents.

For those times when you have been able to
Check'those'against informants, I want to knéw whether

frequently or infrequently you have found that they

 _conf11ct°

Wéll I can‘t answer the questlon the way it's stated,

"’51r.: That is my‘answerptorthe questlon.

~The;gottdm.of page €; yoﬁ list a number of groups around

Puget. Sound thatfyou were asked to study. As I lock

“'at your llst,'lt doesn't lnclude the . Hoh Tribe, the

Yaklma Trlbe, the Muckleshoot Trlbe, the Suak—Sulattle

. Trlba, or, the Stlllaguamlsh Trlbe.

Is it accurate to say, Dr. Rlley, that you
have not- studled those tribes?

Let us take them one by one, if we may, sir,

‘The Hoh Tribe?

. - 2225
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The Hoh Tribe was a study andan invqlvement with the
Quileute, |

The Yakima Tribe? _

I have not studied the Yakima.

Muckleshoot Tribe?

There wasnothing that even could remotely be called

'Muckleshoot Tribe at treaty tlmes, whlch lS the perlod

I was studylng.

I have, in fact, presented evidehce on the

‘latter day Muckleshoot Tribe. If it's missing from that

-- and it does seem to be —~~ that is simply a
typographical error. It should be inéiuded.

Suak~5u1attle Trlbe?

~ The Suak~Su1attle were,~— and I'm really reachlng in

-zmy memory for thls because 1t's been twenty years -

Suak-Sulattle, I belleve, were subsumlng themselves

under the Skaglt

- The SuakuSulattle $hould have been in the llst’: :

Well, the SRaglt is in the list,

So ”lt's accurate to say you studled the Su&k-Sul&ttle’

JfY_ My Skaglt report is 1n evmdence here and you can

consult that and see, I include the whole Skaglt River
bas;n, yes.- | ' - | ' |

Stillaguamish Tribe?

I did deal with the Stillaguamish Tribe. It should be

. 2926
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on there. -

- Which case?

‘I don't remember. It is, however, a matter of record.

pr. Riley, beginning on page 7, you are'askéd_some,
qﬁéstions concerning your,testimony in’Claims Commissidn
cases.. | -
At line 24 the question is:
"You mentioﬁed that the acﬁions were for
cbmpensation of land taken. Do youwknow-Whether :
or not this included the valué of fish and-wildlifef

resources? -

A I was asked by the Department of Justice

and subsequently testlfled as to use areas of Indlans,

-:lncludlng flshlng, collecting, hunting, farmlng,
Sh&llflSh gatherlng, and the partlcular group or
‘groups that utlllze& that given area. -
"Q- _ Was thls information utilized to
‘determlne the value of the land taken by the Indlan
C;alms_CommlsSLOn? _ 7 ”'
" Te is-my understanding that'it'Wés;”

: Wbula you tell the Court please, ‘what your

,understandlng is based upon.

Yes. - In 1nterpreted that questlon in the broad sense

that all materials would be taken into account. I did

not interpret it in the narrow sense that this was a land

p—————

e 2227
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evaluation holding of any sdrt. 'IJm-glad‘to brouéht
that up, bécaﬁse it does clarify that pﬁint.

Q ‘Do vou have any evidence that you wouid draw'upon*to
iﬁdicate that any of the'claimé Commission cases -
in any of the cases involving any of the tribes in
this case purported to compensate for the taking of

fishing rights?

A I really don't know this part of the case, and it == I

—didn‘t concern myself With it.
| ALL I know is that I was asked to make my
reports, and to study the thlngs that I had listed.
Q Down below at 11ne 6 on page 8, the question is:
_ 7 fQ ~ Your studles were used by the Unlted
'jStates Gov&rnment through the United Statas

%'Attorney s Offlce to determ;ne compensation for

the Indlanﬁhuntlng;and flshlng in connection with

flandrvalues?
"A This is my understanding of the
siﬁhétion.“ :

_Flrst questlon, Dr. Rlley, are you sure

. that it was the Unlted ‘States Attorney s Offlce you were

dealipg with?"

A I was dealing with the U, S. Department of Justice.

. Secondly, what is the basis for.your understanding

stated in line 10?7

=0 2228
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The same basis i.had that I stated above. I was engaged

" to bring together this evidence :and to present it in -

a court.bf law, and I assumed that it would be used..

pid the United States Government ever tell you or impiyl

to you that your testimony was- o be'uséd'ﬁo compensate

Indians for the taking ofjfishiﬁg rights?

- No, I didn't say that, sir, I simply said that théy,'

asked me to study the economic situwation, including
fishing.
In specific answer to your question, no one

has made that representation to me.

©. - (continued on the next page.)

= o228
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At page 9, line 5, in answe:_to a question,

which I don't think needs to be read, I would

11ke to ‘read you testlmony and ask you some

questLOns about it.

"In anthropology we have a tendency

to make a truism the fact that the Northwest

Coast was one of the very heavzly populated

areas of American north of Mexmco.; Thlsr

is argued Qn,several grounds. . The high

salmon yield qf;the rivers, rich offshore -

fisharies; abundant,fhod_in the prairies

and woodlands and rich she;lfish groundé;,

The modern ethnologists have reinforced

this idea by collecting lists of fishing’

places, sites,'gatherihg places_fo:-given

éroupé’of Indians. xJust:fcr example,
from Dr. Lané's.repo:t;'Elmendéff list
179 named areas for the Skokomish. Wa
_for the Upper Sound 1lsted some 150.
Lane,‘herseif speaks of the dense pop
(Lane summary, pages 8 and 9). ) i
"There are also-long 1isté of pla
names given by Bailard;dﬁﬁrian Smith,
in fact, - by myself 13 prev1ous Indlan

testmmony. Inpoxnt of fact, ;;n the'

ed
terman,

Dro

ulatlons'“

ce
and

cla;ms

. . S
4 -

“i;fﬁﬁifagzaﬁ.:
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tines were mo?ing about”and:using fishing areas
‘Jto evidence the density of ‘their population?

L I'm not trylng to. be obtuse, but I simply

-is onrm-ﬂ does the: reduced populatlons in my

ﬁzmlnd mean a reduced . use of areas, is that the

Do .you have_any'indication'fromany evidence that

‘period of the treaties, 1854~-55, there .was

really notha;dénSe population on thé 

' Wéste:n Washington coast and place names
listed thus may be somewhat misleading.”
Do you have anything to indicate, Dr,

Riley that the -Indians. in this area at treaty

want to clarlfy the questlon, you are asking me'

questlon? 7
That's not what I'm asklng. I;m_asking whether
youhave any evidence whether' the Indians in ﬁhis
afégréf tteaﬁy'ﬁimésfwéfefmdﬁiné to their various
fisﬁiné sites for the ?urpose éfievidencing_ |
dense populations? |

Thaé the Ipdians were moving to theiﬁ fishing_'
site for the-purposg of_efidéncihg déﬁsé'ﬁopula—-

tions? I would thin k not.

they were moving from these various fishing-

places in and around the area to evidence the fact R

2231

‘ o o - | o




pl08

10
- 11

12
13

14

154
16

17
18
19
20

21

22

23
24
25

that they- were us;ng those sites in order to
make a record for treaty times?

No, of course not. | _

Do you have any evidence in any of the déroror
any information or dooumenrs or sources that you
have studied whlch would 1nd1cate that the

Ind;ans conszdered some  sites as frequently used

Cand pther sites as. deferent ‘in klnd because.
1;they were. infrequently used?

fIn the aocuments of: the treaty days, I don t
recall that that partmcular k;nd of distinction

. is made.except perhaps zn,the,wordlngrofrthe

treaty'dcouménts themselves. Subsequently,

as I have just said-above,'there has been a

W_tendency for anthropologlsts, includlng myself,

rto collect from lnformants“a serles of place

names which Ln the minds of the informants

were’ especlally important- elther as a s;te to

' vmllages or site of fish weirs, site of. a partrcularl

good climbing ground or berry grounds,fet cetera.

My questmon was really drrected to the frequency

- of use and to these documentary sources which

you find more rellable than lnformants, Whether

any of them 1nd1cate'to you that the'Indlans, who.

oo - 2232
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were parties ‘to these treaties, made a distinc-

"tion in kind'betWeen=place$mthat they frequently-

used and places that they infréquently used.

‘The Indians themselves made thesé;distinctions,,

 yes. 1In a number of cases, Indians desired

to be at particular places where they couidrfish;'

That was in the minutes of the various treaties,

”bafficuiaéiylﬁhé;Pq§pt No Point, and the treaty

- of Neah Bay, the:efare:suchireflectidns-

. This kind ‘6f material appears in the

o

. early docjmen;s of Indian agents, that Indians

desired to be in given areas that surrouaded.
or was near their old villages. '

There is a great deal of evidence of

 that kind écatté#gd:ﬁhfcuéhbht the documents

‘that Indians did consider some places more
important than others. ' '
- ' The burial grounds were considered

important; this kind of thing.

- Could you give-me the éourceg that youqrély-upon 7

_in =saying that the Indians.considered_fréquently.'

used sites for fishing more important than those
sites that they used less freguently? .
Oh, I'm sorry, I can't do that. You are asking-me

to give you a source in which the Indians

2033
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' themselves made a distihetion of this sort,

and I don't believe there are any such materials.

If I understnad your question, a

document in which an Indian would sayito @overﬁor

- Stevens, "Look, Point A. is very impo;taht to me,

Point B I don't care aboﬁt," I don't believé-

_that we have this kind of evidence.
" Do you have any eVLdence of a non-Indian-
'"descrlblng o o wzthout the testlmony or statement
of an Indlan in a. contemporaneous document

descrlbxng how any Indlans cons;der frequently

used flshlng sxtes more lmportant than lnérequently
used 51tes? | |

No, T don't recall éuch evidence.

Turning your aitenhicnoto‘your term "historical
feconSt:uotiooﬁ would it be accurate to say
that_as'a concept or a precept of the'usé of
thié,@ethology_in anthropology, that if the

data upon which theohistorioal:reoonstructoﬁ
reliés is faulty or inaccuratg, ﬁhg recoﬁstrugtion
is also faulty or inaccurate? |
ALl-reconstructions:are:faulty.and,iﬁaocurate.“
The best that we can ever do with the past is

to produce a model and the model never io' |

reality. We try to get as near reality as we can.

‘. 2234
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Is ﬁhere a direct connection between the accuracy .

of - the data relied upon and the accuracy'of_theﬁ"

‘reconstruction?

There is a'relationship.
And isn' t it accurate to say that George Gibbs

and others, commented on the inaccuracy of

 fpopu1at1on estlmates upon which Mr. Kroeber
o and Mr. Mooney and Mr.lTaylor made their

.population estlmates for the caast Sallsh culture””

No{ sir. Mr. Kroeber and Mr. Mooney were

iréstimating—populatiOns as of 1730.  I don t think

Mr. Gibbs made any such comments on the populatlons
in_ljSO. | _ |

:Ef;;Taylo#'4*,Dr; ﬁaqurrdependgd‘r
to some degree‘dn éibbs and others of the treaty

périoﬁ, he-alsd depended upon'ﬁhe populétion

figures, the sensuses of the Hudson Bay Company.'

What data did Kroeber and Mooney rely upon when

~they ‘made their 1780 figures?

I don't know, but I'dbn't‘know what —-- Kroeber
has an extensivé bibliography from his national

culgural areas. Mooney's population figures

- X don't think are,veryrextensivelf ﬁoéumentea.ir

I have those, by the way, if you'd like to haver

that document in evidence. I have the Mooney

" 2235
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document. N

I Would like to know Whether,ydu checked théf
conclusions of_Kroéber and-ModnayiagainSt |
their data lists. |

Taylor did, I did in one or' two cases, I did

%_w:th the Cowlltz, and thls materlal is unpubllshed.

| It s 1n the transcrlpts of the very

' extensive dccuments*on the Cowlltz. on Taylor s

approach there ara three articles that are

Sall’in ey;depce hare as Defendants' exhibits and .

can be examined.

In what other cases did you checerroeber and

Mooney s conc1u31ons agalnst thalr data?

I'm sorry,’ I'm not sure -~ dzd I say I checked

Kroeber and Mooney s concluslons°'

Again, let me say that Kroebér'agd

Mooney were not interested in the 19th century,

they were interested in a dateline of 1780.

Monney makes that~dét§;iné, I don't

B think he mentioned it, but Kroeber, I think he

follows Mooney's figurés; I checked data for
the period about 1820 to 1830 on up to the
treaty times, and I believe we have the documents

here.that'nr. Taylor did the same thing coming to

:MW Aw;22éﬁ-
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much the same cpnelusion; endrihescapeable
conclusion. 7 5 _
Do you dlsagree with Mr. bebs' statement as

of 1855 that all the prlor populatlon estlmates

were 1naccurate?

ALl estimates for that period are- 1naccurate,

. - some . less accurate than others.

Hudson Bay flgures, as far as that

goes, are- nrobably the most accurate.

;And yeur h;storlcal reeonstructlon about how

many people were 1n the Coastal Sallsh culture

is dlrectly 1naccurate acordlng to its data,

.is lt not°

'Yes. I th;nk I heard you rlght, let me say that

both Gibbs' 1855 census f;gures and Gibbs' 1877 -

figures probably are not accurate.'

- I would say one further thing about

Mooaey and Kroeber, as I pointed out in my

testlmony, they base =- regardless of the base

on which they made thexr estlmates, that baszs

extended over the whole North . Amerlcan contlnent. '

' So the comparlsons that I made arxe still valld.

I would make ‘one other further point -

Let me see if I can stop You on that statement, are

- 2287
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your compariséns valid if the éonclusiénS'

you reaéhed in terms of numbers are inaccu;ate?
No ,no, the cdnclusions i reaqhed Wére.ﬁotfin
terms of nuﬁbers, but=in‘terms of percenﬁages.r

Are we talking abont the _same thlng, sir?

?Certalnly we are.'—

‘iPage ll of ‘your testlmony at. llne 6

T .see the’ number 7 559 “at the bottom'I see
- 8 687, and those look like numbers to me, Dr.

reRiley,

I was discuésing page 10, which 1ead§'into that -

whlch is a percentage flgure,:and it addressed

' ltself to- the statements that very.often have

_ been made that there aws a dense populatxon.'

I 51mply said this is not a dense populatlon,r
and T took a series- of percentage flgures to

demonstrate that.- I do thin k they demonstratel

it-

There is, however, one important poinkt

that should be made in'regarditO'that'mate:ial,

on page 10, and that is that whereas the 1780

line is all right'as*simply'a’date picked out

Vof the hat, if we are comparlng one aborlglnal

situation agalnst the other at the 1atest tlme

2238
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at which they were aboriginal, generaliy
speaking, we would have toléqmpare:the Western
WaShihﬁton Iﬁdians!as=thgy were about_1830m5

to 1840 or even 1845, and if we db that, fheﬁ

the percentages that I have go way down even

inth these bolstered Mooney and Kroeber flgares.

'VThere are sﬁlll le&s peuple 1n Western Washlngton

per square kllometer than -there are in northezrn
Baja, Caleornla, which ig a desert.T If you |
were to take the fxgures of Westenn Washingion
as of 1840 or 1845, that Would go even lower.

(Coﬁﬁihuedfcn next page.)
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Pigures of Mooney and Eroeber are estimates,

are they not? _ 7
All population'figurgs of that time are éstimates,

sir.

-,And you say that Kroeber and- Mooney s conclu51ons
) ,Tare estlmates upon estxmates?
}*Yes. T do not conszder them correct.

“Page 12, llne 18 1f I may.

MR. CONIFF-'I belzeve the wztness

hadn t completed his answer.

THE WITNESS There 13 one other way .

_one mlght get at that., It is a rather 1nterest1ng
'3way. Mr. Eells, who wis a m1331onary ang was

-assoclated wzth the Skokomlsh agency and was

a census taker for the Clallam as of 1880,

makeé in a publication in 1897 which is not

in evidence bﬁt;which,cam be put in evidence,
takes the Gibbs' 1877 figures, whichrhe-saysrhe.
thinks are too 10&. and cbmpares thenm wiﬁh-the
Indian =-- Bufeau 6f Indian Affairs' census of
1885, which he said, I believe lndlcates is more
or less correct in 1855, accordlng *o the Gibbs'
figures of 18?7.

That is the Gibbs' 1877 figures. There

were not 6400 Ind;ans in the three treaty

" 2240
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areas'that"ﬂells‘deals'#ith. *That is in the

- Medicine Creek, the Pbint'Ellidtt and Point No

Y

Point Treaties. 7

In 1855 ﬁhe population had dfopped to
2795 That is, the more you expand the Glbbs |
flgure, the ‘more: chunky is the dropof £ in popula-r
tlon in the 1nterven1ng 20 years.

For that reason,,I do not belleve it

 is too ‘far Uut of line, but I do think it is

Q

A

' Q-

somewhat low. 7 _ 7

And the dr0poff you Just spoke of 1s post treaty
dropoff° e

Yes. o | o _
Looklng'at paéé ié, if you would, line,ls,

you say the bands or villages of these various

groups of Indians in the Western Washington area

~were located for the most part near one of the

- available food sources. There were other reasons

for locatzng v111ages.

An obv;ous one 15 for. defense. Another'

one is protectlon from the -elements, hut‘food

resources were probably the most iﬁportant Singlei
factor, ana over on page 17, if you look: at llne

16, you say, -

"I would think that as far. as the food

'i;:%.ﬁgéi
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1 3 epgonomy itself was concerned_thét.people

21 -“ would tend to concentrate on the areas near

3 :,-' 1the1r homes. 7 |

4 ( o ‘I believe that the main villages

5  ;?;' . of these Indlans were built where they werer_

6 | i-3_"‘3because of the ready aVamlablllty of food

7| _' fi sources of one kln& or another.

8 : ; h; Dr; Rzley, do you know of any Lnstanee

9 | ; wheﬂfany :of the sites of the v1llages of any of the

10 tribesrin-thls case or the trlbes from whom they.

11 claim to hold t;tle were 1ocated away from the |
-. i2f'};:5”water sources? R '

13| A  In the Makah, essentially, yes. Other than that,

14 [ - as a snap énswgr I would say that they were all
15. on the water courses. l_ 7 | S

:%6- | . That may not be‘corréctgibut I can't
17 "~ think of exceptions atrthe momegt.  |

18] 0 And isn't it true that the location with respect

19 _ and'for the purpose of being close to food

o 20 resources was for the purpoae of belng close to
21 _ food resources, was for the prmmary purpose of
22 7 ' bean;close to the fish food resources? '

23 | A - Fish were very important, ves. I think that would
24 be true. ' |
25

T

o

Would you agree then with the statement of George

..":‘ -,
PRATION
Y SR

HUAIES
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-Gibbéuﬁﬂaé-foijihé Indiahrffeaty:tr§besrin this

case that salmon was the great staple?

A No one has ever contested that salmon was not
the great staple. I simply tried to point out
there wre other foods as well. I don't think
anyone is contesting that, either,
g, Looking, if you will, at your testimony at page
8 20, line 7~= well the question begins, at line 4:
9 "o Do you have any infofation as to the
10 usage that the Indians made of the internal
11 organs, such as livers of salmon or of other
12 anadromous £ish they caught?
13 "2 I believe Dr., Lane in her report
14 does mention the use of livers in the Sauk-
15 Suiattle area. I was under.the impression
16 from my own field work that, generally speaking
17 the inside of f£ish were cleaned out and the
18 flesh only was used."”
19 Do youn have any evidence, Dr. Riley,
20 to indicate that the ianside of fish were used?
21 | A The inside of fish were used?
22 1 G Yes, hearts or livers.
23 | A I guoted Dr. Lane, sir, who reports use of liver
24 in the Sauk~Suiattle.
) 25 Q And then you say you were under the impression
E; L.
NI ) 22 ‘%3
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from vour field work that generally speaking the

inside of fish were cleaned out and flesh only

was used.

-nWheré do. you get that impressidh’

Tt ‘s

I got that 1mpress;on from my own field work, from
:dlscu$SlonS w1th 1nfo:mants, trylng to pr03ect

:back into treaty tlmes.

Are you famlllar with the statement of George
Gibbs thatrthe heart was always roasted?

'Wou}d yoﬁ'read thé context of that;'sir? It
seems to me that ﬁh#t qu*arépécial case. I may
be wrong. | | - '

Looklng at Exhlblt G-4, line 196, you said you

"thought it was with respedt to a special example

on the Quinault.
I beg'your pardpn?'
What context do you recall‘ﬁhat being in?

May I see the Bibbs? I am not gquite ¢clear of

' the context, sir.

Is this 1877 or Gibbs 18,--7 _ 7
It is Gibbs' work published in iSf?rfrém evidencé
he gathered in 1855, and he is'speaking of:prac¥
tices of the Indians, as I understand it'here, |

and down in the middle of the firs;rcomplete.}

'paragraph he says, the heart was always roasted
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and eaten.

What page, gir?

Q'”u196;7=1n the paragxaph that beglns w;th the

:nsentence,'“As the salmon formed the. most ‘important

stapie3of'subs;stancerisa‘w1thAthem are:connected

5théigreatéstrnumber:ofusuperstitions.“

And a thlrd of the way down that para—
graph is the statement, “The heart was always'

roasted and eaten for fear a dog should eat it

Tand no more salmon would be- taken.
He is dzscuss;ng the 31tuatlon at the Dalles, is

he not, and he is discussing the first salmon

rite, I believe, is he not?

Would this be distinguishable from‘your conclusions

‘aboﬁtrthe Coast Salish'area?

i"don‘t -~ we are talking'abqut'a<¢efemonia1
51tuat10n, sir. | | | |

The first salmon Was had Its heart'
eaten. 4I was dlscu551ng this on pagezzo of ny
writtén teétimony,as a genéral dietary practicé;= 
not a ritual practice. | | |

Well, maybe I don't understand.'Are'you at page -

20 of your testxmony dlsagreelng Wlth Dr. Lane's

'statement of the use of livers by the Sauk- Sulattle?
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I was --~ 1 was really_puzzling, because of one .

bit of data, one-article adtualiy; and that

o+ is an. artlcle by Smlth and Rlvera.

Rlvera is == which is in evzdence

*as one of the defense documents. Revera was
ca’ bloloqlcal chemlst from Columbla or Barnard,
I think, and she and Marlan Smith did- a- study

‘on the food taklng of Coast Salish peoples and

she made the polnt that it was very 1mportant

. for the Indlans to have foods that would glve

them v1tam1ns, partlcular vltamln C.
N Further went on to sgyy that sznce the
salmon either always or normally.were cleaned,

that is the innards were taken out, that they

did not produce the ncessary trace minerals and

vitamins and further suggestéd'ﬁhat”the introduc-
tion of the-potato, which Dr._Suttles has wrltten
about, began to come into the Puget Sound in therr
le40s, perhaps even earlzer, that the potato
£filled an important ecologicai1nitch'wiﬁh thé'

Indians. This was the context in which my statement

was made, sir.

Isn't it true that Dr. Smith notes that the -
Nisqual}ys:ate;the.entraiis of:salmon?

Dr. Smith says she has conflicting evidence on this.

S 2246
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1 0 Dlrectlng your attention to what is USA—ZG

24 which is the Puyallup report, of Dr. Lane, page
3| -¢*66 and ‘the quotat;on there is from Marian
4|

_1Sm1th s stuay that you have been talking about,_*
5 __- Page 66.
61 a Yes, sir.

7 o At the bottom of the page. letter H: -

8. “The situation in-regard to -the eatlngf
2 of éalmon entrq;ls is somewhat clpuded,
10 L_énd ﬁhénisﬁg séfd,.ﬁﬁ Nigéﬁélly'informant |

 117 - offered the infofaati;n that salmon_heartéj
12 3and livefs were strung to a tanned cedar
13 bark and- smoked. _
14 Do you have any reason to doubt that o
15

statement regardzng the Nisqually?

16 t a _Marian_Smith-herself seems to doubt it when

17 she stétes that the eatinérofVSélmon entrails

18 is soﬁewﬁatreloudy. .Théréiis.continuation of |

19 | that, I believe, is there not.

20 | The Chehalis word, and I wouldn't |
21 _trf to pionounce it}:for salmon' heart was recoqnizéd
22 as Chehalis,ﬂbut the meaning was not known.

23 " There seemed little doubt that the fresh‘intestines
24 of Tyee salmon were cleaned and boiled with the

25

gills or roasted. Again, we axe‘dea;inq it seems
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:to me 1n occa31ona1 things, and I would poxnt out .
that this is in contradiction. to the rather
, c1ear statement of.Marian Smith in the work

ﬁfshe did with vaera.,;,

Isn g that quotatxon from her work w1th rather @ -

'Nor 'no, no, that quotatlon is from Puyallup—

Nisqua;ly.

Are yauzawaré'that George Gibbs'noted thatéthe

Nisgually hd the same- practlces with- resPect to

_salmon hearts as we quoted from hlS page 1967

Are we not Stlll talklng about the flrst salmon
rltes here’

So they did use salmon entrails? .

Well, I don't believe I ever said categorically

that they_didn{t{ This Page in my report is.
very, very modestly stated, and it is statea
as a question, and I began by quotlng Dx. Laner

and I don t gquestion Dr. Lane s data.A

gPage 18 1f you will, of your dlrect testlmony,'

lmne 19 You say,

"By the time of whlte settlement in that
area in the late 1840s and 18505, probably all

‘the Indlans had either seen or heard of the

_ Europeans and Amerlcans,'and from 1855 on, I wou@d

Lo 2248
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think that it would have been -é véry remoté'

f—lndiv1dual that had not had some contact wzth

'  the settlers.

_ What documentatlon do you have that
probably all of the Indlans had seen Europeans

or Amerlcans°'

'_fThat is speculatlon, and isn't essentlally phrased

in a‘speculatlva form. There.may have been an

‘occ331onal Indlan that had not seen. settlers.,
' Settlers certalnly were movzng very freely around

- the. Sound at that perlod.

Do I understand that that statement about whether
they had seen Europeans and Amer:cans is Speculaf '
ting?

I said it would have:been a very rémote individual.

That, I believe.to.be speculatlve, ves. May I

'correct -

My question is: What documentation do you have

for that statement?

‘Documentation is simply-the general documenﬁétioh

of people coming into the area makiné the settlef

" ments and moving around: If nothing else, most

‘of thE'Indians saw the treaty parties, as

thousands of them -- their testimony yestérdayiwasA

2249
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to the effect that there were something like

three thousand at:#hé Point Elliott'Tfeaﬁy.

I don't understand, perhaps, the coatention

of ydﬁ,‘éir.rfYOd are saying that there are

lots of Indzans that hadn't seen- them?

"My ggestlon,.nr.tRzley, is documentatlon for

your:statément"that-probably all of*the Indlans

in the area had seen Europeans or’ Amerlcans in

'the 18403 and 18503.

AYes, sir, in th;s case I think it would be the

totality of documents to'that tine, glvxng‘the

vaement.of settlers_and'auxiliary_individpals

in that area.-

I will readily concede that tnere

were ‘'some areas that were much more heavxly

_ contacted than others: at thls per;od.

The Stlllaguamlsh River area, fof'
éxample! wés-raﬁhér lightly contéctea,rﬁp;ér
Skagit ~~- and Since:Iram - Ifhave méniiéhéd;
the ﬁppér Skagit, let me make one clarlflcatlon,.'”-

if I may, for the record, " when I say that I agreedr

with Dr. Lane, I mmpant T agree with Dr._Lane

that she gave the evzdence about salmon llvers.

It was not an intention to give a blanket endorse—_

ment to Dr. Lane's opinion.

.2a5h
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Isn't it true also that there were coast tribes which

'had - no contact with the Americans and Europeans

at the time most of these treaties were executed?

There may have been some Indians in the Upper Quinault

-and Quillavute areas that had had little or no bontact.'

What is the date again? Excuse me.
You say the 1840 's énd-the'IBSOfs. o
In the late 1840°'s, and the 1850's. In other WOtdé,
over_é period nf'lsryears, yeé. The breakoff date inr_
the context of mf statement Woﬁl& bé 1860.

I. suspect that even the coast groups had

been drawn lnto the orblt of Amerlcan life to some

degree by 1860“ Agaln, the documentatlon is essentlally

all the documentatlon for that area for that time.,

_Isn't lt true that . there were a large portlon of

Inﬁlans that weren't in any of the treaty grounds, and

_that thls was commented on by the Commissioners?

I don't know how large they were, but there certainly.

were portlons who were not at the treaty grounds, and

';lthere were also groups. that came in late, as in the

Medicine Creek Treaty.

And ybur_saatements in that paragréph in your answer

on page larstill hold as’part of your'answer to . the
question of when was the Wéstern Washlngton Indian flrst

1ntroducea to non-Indian people?

RS ' 2251
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The 1aﬁe 18407's and 1850’5, would, in,the'contextibf
mny ahswer, have been the period when most Indians would

have been contacted. I don't say all. One couldn't

'say all, Ybu are arguing essentially a negative..

what evidence havé YOtithat probably all of the Indians

'hadheard of Europeans and Americans by 18557

Wéll, no dlrect ev1dance for it, but I WOuld draw your

attentlon to the testimony of Dr. Lane and to various

. documents in this case which indicated that-Indians

did move around very freely, and they certamnly
exchanged 1nformat10n w1th one another.

' Slnce I assume that no one in thls court
belleves that Indlans are iddot chlldren, I fall to see

hqw they c¢uld haverav01deﬂ hearing of such a momentous

thing. _?'r e

"How many Indlan 1nformants dld you speak to or interview

in the course of the,preparatlon of your reports for

the Indlan Claims CommlsSLOn cases°

- I don’t have my case books,_and I don’t have the llStS

'of 1nformants. I can give you a klnd of ‘an estlmate.

- It would-be in the nature of oh, perhaps 40,

méybe. At—this'point;il céﬁ't'identify them because

'when I went into the trials, I used Only initials},

the idea of course being +that the prlvagy of 1nformants,

should be respected

<77 pasg




b106

o o =

10

i1

13
14
15

16

17

18
197
20

21

22

23

25

Very easzly.:

Unfortunately I have lost my 1nformant 1lSt
over the years, and I can't always untangle the 1n1t1als.
A few I know; most I don't any more..

But the answer I gave you would beorelatively R

correct.

How many of those told you that they look at life
through western European eyes?

I don't think any of them ever phrased a statement

like that. That's my secondary analysis of the situation.

Can vou tell the CQﬁrt“why-you can reach such a_judgmen£ .

of modern =-day, but you cen't get behihd the minds of

fthe Indlans as of treaty tlmes?

When speaklng about modern thlngs to modern

In&iens, one-ls talklng with people about what they know.

::When,speaklng about thlngs that happened a hundred years

ago, the modern Indlans or modern anybody else, one is

speaklng of the tradltlons and, ofttlmes, tradltlons

of tredltlons..

Informants of mlne have told me what they

heard from their fathers when they were young, and when

they were young, it was still a rapidly aculturating

v

situation.

So, you would say that the informants, at leest in this

respect were more reliable than documentary evidence?

v 225!
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Well, you are taking my statement'out_df_éontext;'firsr
of all# I was talking about the situation,of 1855,

| If we are studying the indian;groups today,
or any other grbup today, then an informant's
reliability_becomes é very différenr-thing.V

Because you are speaking of what has héppened'to.them

alone?
‘Because you are speaking about what is happening to

- them as ongoing cultural beings, yes,

Would it be accurate to’ say, then, that 1nformants-

who llved or w1tnessed things at treaty times would

" be more:ellable than modern day 1nformants°
: They mlght well be, although if thelr memories were
_be1ng taxed,50 vears after the date, and that 50 yearS-

was a tlme of rapld aculturatlon, I would want to examlne

each partlcular case ‘before giving an answer.

Isn't that really true of your use of all those sources

documentary ev1dence an& hlstorlcal reconstructlon and .
rlnformants- that you. haVe to examlne the use of each

w1;h,graatfcare?

Mr, Pierson, I havé never said anything to thé coﬁtrary.
I heartily endorse that. Dr. Laﬁe maae_thé'saﬁe éoint.

| B We wouldn 't be in greater agreement
Page 19, the last llne, going over to page 20, the flrSt 

three llnes-'
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1 . S "One would assume also from the treaty

2 o doguments deaiing'with blacksmiths that, at least

3| ' those Indians who had horses were gquite interested

4 _- “in utilizing the white techniques of handling-horses,“
5] What beéides the statemenos'in the treaties -

5 .3do you have to document or to support thaﬁ:statement?

7| A The horse was getting into western Washington the

8 | early 19th century. It was becoming a prestige item,

9 | “and particularly so in the groups in the bockrivéf

10 . areas. o o | | |

11 __,' ,.:'_ It is mentloned, for example, at some 1ength

12 - f by Gmbbs_—« I thlnk thls was - brought out thls mornlng ——

.7 - 13 7. ' 1n h:Ls strong des:Lre to see Uppexr- Puyallup and N:quuallyﬂ L.

14 | - gpeoples haVe grounds for their horses.
Eédfl“ - 15 , ;,' o f Is ‘that a proper response to. your questlon°
24-2 . 16 | @ ’fThat doesn't answer my questlon. I want to know how |

17 o you documented that out51de of the language of the

- 18 | Iatreatles, there are 1ndlcatlons that the Indlans wanted‘
19 | '-these white techn:.quesb -

20 | A Wanted whité techniques of handling horses? Oh, yés,

21 . _ Offhand, I can't think of a documentation for
22 |° that., I would be very surprlsed if they dldn't, by
23 the way. | |

24 | @ Page 21, at line 12, you say:

25 "In my opinion there very likely were some

2285
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fIﬁdian.doméstication'of animals, because the Hudson
ééﬁ post at Nisqually was,inrthe-érqcess-of o
raising and-selling domesticated animals.
Tomie (1878) reports that some 3ﬂ50 sheep wére_
sold in the 1854." B |
. po yéﬁlhave ény evidence, D:;‘Riley;-that -
ény‘of those'sheep were raised by Indians? | |
A No, I do not have evidence that they were raised by
Indians. I am somewhat doubtful that thef were raised -
by Indians. I think I say that somewhere hére,
Q Do you have any evidahce that those éheep were sold to

~ Indians?

a Nofﬁto Indians.' $hé Hudson Bay'Company'was interested

in sélliné to the Russians, for one thing. They had
a,comﬁercia1=agréement with the Rusgsians.
,Thié'pa;ticular'groﬁp of sheep, as I

,remsmber, from the Tolmie document, was sold either into

"7‘770régoﬂﬁbi California, They, weren't sold to Indians,

.as far as I knéw.;

' Q  Isn't it’tfue that they Wére driven down to the

Willamette Valley because they couldn't be sold up in

Nisqually?

A This could well be. I don't recall the date.

Q . What is there in that fact of the driving out of those
3000 sheep which leads you to the statement that the

s - 2258
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Indians demesticated'animals?,

We know thatrindians domesticated the ho;se.tiThis is
documented by Gibbs.--It aépears_iﬁfa number of the
treaty documents. It appears in Winthrop. It
appears in a number,bfrthe earlierrﬁepbrts:of'the
Indian agts. We know that. I don't.know about other

animals, and it seems to me that I do not claim that

other animals wererdomesticated. At 1east, I don't

clazm,there is any evidence for it.

My questlon is, pr. Rlley, of what relevance is that

fstatement about 3000 sheep to your statement that Indlans-

domestlcated anlmalsQ )

It hag thiélrele#Aﬁce:' It indicates that farming and

herding techgiqués wérefwell advanced in the lower part
 of the:Puget Sound, and the middle part of the Cowlitz

'Valleyﬁin'prétreaty times,

 One of the ways in whlch aculturation

“”proceeds is contact. -

Pagerzs,aDr.'Rllgy,rof YQur_testimany, you ake'speakiﬁg
of fish traps. You say, down'at-line 263 |
. "However if a person utilized a flshlng
platform for a while and then left lt - i Glbbs_
isg correct ~= other people could use it."

According to your understanding of the use

¢f fish traps, Dr, Riley, did a user's rights or use or

L
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' to if Glbbs is correct°

control over the use of fish traps die'When he left?
This was Gibbs' statément; of course, rather than mine.
| Tt is my belief that the whole situation

of use and other rights in this area is very'qloudy.

I really am not sure in my own mind about that

particular question,

Do you know of any evidence he gives that when an

!

Indian left the weir, he controlled,his riqhts,died?

I don't seem to have given a page citation to this.

‘ I am. not qulte sure what I was referring to. If you

-i,would llke, I w1ll 1ook it up overnlght and see. 1f I

canrhave lt-‘ Im. sorry.

We weren't referrlng to dylng in thls, were

_rw The answer to that then, is no, - X aon't.

And do- you have any 1nd1cat10n that after he left, he

would lose control over those people who used it?

That: a person who put up a flsh we1r would 1ose c0ntrolr

'-over the other people who used 1t°

After he left.
I don't thlnk that 51tuatlon is at all clear.
And do you have any CLtatlons in Gibbs? . .Can you find

the one that substantlates your statement here or. refers
v

Yes.: That ] what I suggested; that 51nce I don't have a -

page reference that I lqok lt up tonight and give-it to
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:YOﬁ first thing in the morning, if that is saﬁisfadtory.

MR. PIERSON: All right.

THE COURT: We will recess now until nine o'clock

tomorrow morning, I trﬁst that-all goes well with

all of you while we are apart.
-{At 4:00 olclock p.m,'prodeédings_ih the |
above matter were recessed to Saturday, |

- September 8, 1973, at 9:00 oFclock'a,m.)
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