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P R 0 C E E D I N G S

September 7, 1973
9:00 o' clock a.m.

(Appearances as heretofore noted.
in Volume I.)

(All parties present. )
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16

18
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THE COURT: I understand you are all
in agreement with the scheduling that we discussed
last evening?

MR. McGIMPSEY: Yes, sir, we agreed. to
meet tomorrow.

THE COURT: Thank you.
MR. McGIMPSEY: Your Honor, I indicated

yesterday that. I had. finished my cross-examination,
but there were a couple questions I inadvertently
omitted.

THE COURT: Go ahead.

20

21

22

23

DR BARBARA LANE,

being previously sworn, resumed the stand and testified
further as follows:

24

25

CROSS-EXAMINATION (Cont; )
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BY MR. McGIMPSEY:

Q Dr. Lane, as I understand your testimony, the

Indians at treaty times did have property concepts

in that particular Indians might have an ownership

interest in a fishing site and they would grant,

user interests to other Indians , is that correct?
That'8 correct.
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When you spoke of a primary and secondary right,
would the ownership interest be the primary right
you referred to and the user interest the secondary

right?
Mo no the't s not what I x'e fex'red to *

Q. Would you clarify then the difference bet'ween

a pximary and a secondary right for me?

Yes. It is simply that certain people would have

stronger rights, if you would like to put it that
way, in a resource producing area or any fishing
location than other people who had weaker rights
but still had rights, and these would, in my view,

would be termed as ownership rights in the location.
However, they were not. of the same degxee.

Q. There were varying degrees of ownerships rights;
is that your testimony?

A. Yes, as I am using the texm.

Q, The distinction between ownership rights and user



rights holds up, does it. not?

2 L Yes, there would be other people who had no claims

of ownership, no claims of heirship to a particular
location but who might be accorded use rights by

the owners.

6 9 You drew an analogy yesterday or the day befoxe

to yourself and your fence post digger, I beli. eve,
a post hole digger, as to that being analogous to
the type of ownership user relationship on fishing

10 rights, is that right?

12 g. Now, did it ever occur that two or more IMdians

13

14

might have this type of an ownership interest in

a particular fishing site?
15 A. Which type of i.nterest'?

16 9 Well, in your analogy, the type of interest that

18

would be analogous to your owning the fence hole

diggex?
19 A. Yes, if I understand what. you are aski. ng me.

20 g, In other words„ you and another person could have

21

22

bought a fence hole digger and owned it in common,

xight?
23 A. I perhaps didn' t. speak prop'erly the. other day.
24 Ny husband and I own the post hole diggex.
25 Q. You and your husband own the post hole digger, but
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you, could have had common ownership interest. in it?
2

L Yes.
3

And there you would still extend use rights to other
Indians' ?

5
A. Yes, correct.

6
g. As far as fishing sites, wexe there other

7 I think there were analogous situations.
8

9 That occuxred?

Yes.
10

9, Is that situation analogous then to what we call
in common law a tenancy in common?

12
L I don' t know.

13
g, If youx ownership interest in that fence hole

14

15

16

17

18

20

21

22

23

25

diggex. with your husband were, under the law of
Canada, a tenancy in common in that you each had

an undivided equal interest in it, would that be

analogous to what two Indians might have in a

particular fishing site if they had an ownership?
I'm sorry, I can' t. answex that because I don' t.

know what an undivided interest or these other
terms may entail.
Nell, without. worrying ~bout- what the actual
legal connotation is of an undivided interest, if
you and yeux husband have each an equal interest.
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to the post hole digger, is'that the type of
interest that each of those two Indians would.

have in my hypothetical guestion?
Yes, you could have a situation like that, yes.
I see now.

10

12

13

14

15

g. Now, in the treaty, the use of the term "in common

with" could that have been a legal term?
A. Yes, I suppose it could have been.
Q. And as I understand your testimony, Nr. Gibbs

was -- there is a 90 percent chance that he
wrote the treaty or drafted. the treaties?
Oh, he definitely was one of those who sat at the
office in Olympia drafting it, and he was . not
yet, serving as Secretary of the Commission, but.
I thi. nk he was very influential in the drafting,

16

17

18

19

20

21

22

And he was an attorney, was he not?
A Yes, he was.

g. And would it be likely, i.n your opinion, that.
some of the language that. would be used in the
treaty would be legal language?

A. I would assume so.
23

24

25

Now, you also indicated -- one other' guestion,
could this idea of an undivided ownership interest
that you have indicated two. Indian fishermen could



have, could that idea have been discussed in

Chinook jargon?

I think so.
g. Mow, you also indicated that with regard to

references in the treaty about pasturing horses,

ca'ttle, X believe it was, in open and unused

areas
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Just hox'ses.

Horses in open and unused - areas; that you felt
that they were. referring there to a situation
analogous to the English commons?

I'm saying that the only suggestion l'm able to
think of in this discussion that occuxred at.

several of the txeaties, for example, during the

fixst attempt at making a treaty with the Quinault

Chehalis and Cowlitz and othex' tribes, someof those

people who owned horses at the time discussed this,
and i'm speaking now- with reference to the individual

treaty proceedings, the recoxd of the daily log
of the negotiations, and during that week they were

talking -- one of the concerns was "lf we have to
move away from our own country to go somewhere. on

the coast, how, will we feed, our horses?"
And so the question came up, it came

up as, you know, earlier along in some of the



10

12

13

14

15
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treaties on the Sound„ and as a matter of fact,
I probably should mention this that after'wards

in part of the correspondence from Gibbs to
Stevens, they realised the original puyallup

and Misqually ReServations 'were simply inadequate

tc provide for the stock, the horses of the -Puyallups

and the Misqually, who lived upx'iver who had hoxses

at that time. Gibbs said to Stevens, "When we

set up a reservation for the Upper Chehalis, we

will have to set. it up in such a way that there
is a place for the horses of Upper Chehalis and

the Upper Misqually and. Upper Puyallup Indians. *'

g. Mow, as far as those Xndians where the treaty
says they will have equal access, I guess, with

whites, in effect, to open and unclaimed lands for
theix' horses

18

19

Yes .
9. Thi, s would be the in common with type of arrangement,

would it. not, that we have referred to?'
20 A. The x'eason that I made the suggestion that this
21

22

23

24

25

may be a plausible explanation was because -- and.

I can't think exactly .&here just now, I believe
it was Gibbs, of perhaps it was Stevens, who writes
this won' t, create, a problem because they don' t
imagine these areas will become laces



up by settlers, so there will always be a common

ground. for the horses to graze.
And that was because the settlers wanted basically
to live in the wood, s?

10
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A. Yes, the edge.
11 At the edge of the clearing'P

A, Yes, at the edge of the clearing, that's correct.
g. So it would have been contemplated by the parties

that these open and unclaimed lands that they

were speaking of that were to be used in common

by both the Indians and whitesP

A. This explanation appears in the correspondence
somewhere, and that's why I mentioned, that's the
only clue I could find to explain what they might

have had in mind.

0, Was there not a similar type of concept with regard
to fishing locations in that it was understood
that the settlers were not likely to use fishing
locations that. were being traditionally used by

the tri'be'P

A. Mo, I think not, in point of fact, there Were

already settlers trying to use locations which

had been important fishing sites, so I think
definitely no.

9. Mow, ou indicate in the Nakah re or at. a



47 of an instance when some white traders, some

gentlemen from California had established a

trading post and a fishery at, Tii7aadda, could you

tell us where Waadda is?
This is a little island just, north of Meah Bay.

9. And this would be just off of the Xakah Reservation

area?

10

A. Nell, that was a matter of dispute at the time,

I believe the Makahs understood that that was

included in the reservations and the whites did not.

13

9. And there at least -- this occurred after the

treaty in 1858, did it not?

Yes, the report. refers to the matter after the

17

18

19

20

22

24

treat. y.
g. And at least in that instance, the Makah refused.

to allow the fishermen

A. Yes

g. On what they felt was a reservation from fishing
in the banks?

X don'. t. know whether it. was because they felt it
was on their reservation or because they felt it
was a fishing site which belonged to them and which

had been secured to them.

Other than that example, do you know at the time

the treaties were ne otiated of



that would indicate an- intention on the part of

the parties to the treaty, both the governmental

officials and, the Indians, that the Ind. ians could

restrict the whites or settler fishing populations' ?
5

A. I haven't found any other documentation dating

10

12

13

14

15

16

from treaty times. However, later on toward

the turn of the century, there is more documentation

of that sort in the sense of statements made

by Indians because it wasn't until much later that.

this kecas1e an. issue. . There. was. .enough white

encroachment on specific sites, such as the
example here, to create a problem which had been

recorded.

0, But as far as contemporary evidence, you have

none that either party intended to restrict the
other parties' fishing'?

17
A Apart from this which I found.

18
Q. Apart. from the Makahy

19
A No, I have not found anything else documented

20

22

23

24

25

contemporarleously at. treaty times.
0, New, based on your understanding of the evidence

available at that time, -wouild it, be fair to say
that probably the reason there may not be

evidence would be. that the resource was sufficiently



Etl

abundant that it may not have been contemplated

that there would be this interference by one

01 the other?

4 A I agree with that or the fact. that, there Vere

so few whites at that time or non-Indians that
were competing.

MR. McCDIPSEY: That's al.l the questions
I have.

(Continued. .on. next page. )
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Q Dr. Lane, I would like to ask .you questions particularly

about the portion of-your written testimony that

relates. to the Lunmu. s.
Directing your attention to page 2 of the

Lummi section of,your report, USA-30', and the final

paragraph, which I will read:

"Second, the Semiahmoo, Lummi and Sammish

10

13

15

16

17

18

19

20

21

22

23

shared their most. important. subsistence activity—
reefnetting «- a specialized technique to take

sockeye and other salmon in the sa1.t water. "

Then you have gone on and point out the

contrast. Have you not elsewhere stated in your feport

Dr. Lane that the Sammish principally occupied the

southern portion of that area that was occupied by

tribes subsumed together inthe Treaty of Point Elliott'?

Another way of stating my question, were not

the Sammish Indians located well to the south of the

Lummi 2

A Yes, that is true. They were their neighbors to the south.

Q Have you made much of a. check yourself, personally to

determine the number of reefnet areas there may be

in the area previously occupied by the Sammish IndiansP

A I think there may be reefnet. locations off the Pidalgo

Island and south Lopez.

25 Q Correct, and are you aware of any reefnetting being
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pursued now on Pidalgo Island?

2 A I have no knowledge. I have not looked into that.

3 Q You would not be able to deny the statement then, that

there is no reefnetting activity prsently in either

of those spots that you have referred to?

6 A I have no information of that at present.

Q Thank you. Mow, later in that same paragraph, I want

to ask you about this sentence:

10

."The reefnetting technique was a local

Indian invention. "

Could- you give us your basis for that. state-

12 ment, please?

13 A Yes, this technique is known nowhere else in the world

14 Q Do you recall the statement elsewhere in your report

16

18

that there is a certain line of authority for stating

that the technique or method or the equipment was taught

to'the Indians- by a Hudson= Bay Trading Company

representative?,

19 A I don 't. think I referred to that in the line of authority.

20

21

23

24

I don't think I dignify it with that term. This is the

only statement. that has ever been recorded anywhere

to the effect that it was not a local Indian invention,

and because of this I explored it, and examined it very

carefully to see what weight. might be given it.
Q Could you tell us how and where that remark is recorded,
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A Yes, I would'have to refer to my report to get. the
exact citation.

10

Q If it wouldst 't take too long, I would appreciate it if
you would. Do you have a page number?

I will work my way around to that. . Xet's yass on

to the next point, still following that same paragraph,
and pick it up at the last word on page 2 . You state,
the private ownership of fishing locations again
contrasts with general practice among Puget Sound peoples ."

Nay I again ask you the basis for your
statement, of the private ownership of fishing locations,

12

13

14

17

18

19

20

21

22

23

24

please?

A - Yes, 'there is quite a bit of information on the inheritance
of specific locations in specific families.

This is information collected by anthropologists
who worked with the tummi at various times in the past.

Q Could you tell us when they worked with them?

A Yes& Wayne Suttles worked extensively on this question
in the late 1940 's, and Bernard Stern, I think+ about
a decade or so previously. I would have to check my

bibliography to see when he did his field work, check
my notes, rather,

Q Now, actually, there were no contemporaneous accounts
that would reinforce the statement that they had private
ownership of fishing locations, is there?

~$!
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10

A Well, excuse me. There is some other kind of documenta-

tion. There have also been additional anthropblogists
who have worked even earliex', before the turn of
the century and in the 1920 's, I believe it would be

I would have to check that —who described the same

reefnetting areas and practices, and adjoining ones

for tribes who are not. plaintiffs in this case. I
refer specifically to he Samish people on the southern

part of the Vancouver Island.
There were also reefnet locations, and the

S 8'miniC&hn) Indians on Southeastern Vancouver Island
who shared some of the reefnet locations in the Stxaits

13

15

16

17

18

19

20

22

23

24

25

and the accounts are all consistent, in the reefnetting
area, that these reefnet. locations were inherited in
families, and so I use that as a kind of a corrobox'ation,
because then the information that Stern and later Suttles
collected on the Iummi fits with the general picture .

There is no discordance for the lax'ger

area, and in addition, of course, there is considerable .
other Indian testimony taken 'before the turn of the
century regarding inhex'itance of specific rights .

Q Bow did these particular people whom you have been

guoting upon whose opinion you base your own

A Yes.

Q State the situation. Do they just give us a final word
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10

12

15

16

17

18

19

20

that this is private property or—
A Mo, no, these are

Q Pardon, or do they give certain attributes that lead.

to. a conclusion thatprivate property rights existed?
Bow was that done?

A Both. Xn addition, of course, discussions of how

particular individuals came to own or control particular
individuals came to own or control particular sites or
have secondary rights in particular sites.
Are you prepared to" deny the hypothesis that perhaps

certain ones became reefnet fishermen just because that
was their particular skill for the group, and. hence

' they followed that activity for the benefit at all?
A At what time period are you speaking?

g Pretreaty.
A Pretreaty. . When we go back to very long ago; I don 't-

know how the original reefnetters in the very first
instance came to be owners of those locations . ' It may

be as you suggest, that somebody who knew how to do it
originally went out and invented a technique, and then

those locations became inherited properties because

22

23

they were wealth producing.

There is no authority disclosing how the concept then
of private property in these locations was created.

25 Xs that your answer?



I A No, that is not what I said. Concepts of private property

axe well established in many ax'eas of the Northwest

coast Indian life, and this wouldn '0 have been a

specifically new innovation just with respect to

reefnet areas. It would fit into the larger cultural

patterns themselves.

Q You will grant as an anthropologist that. private property

concept is the result of an organized society, isn 't
this true?

10 A No, it is not. true.
11 Q Well, hbw do you feel then that this actual feature

12

13

of pxivate property was established? Merely by the power

to exclude competitors?

14 A I have no idea how the notion was established. I think

I said that a .few moments ago.

16 Q You feel then it was purely a private feature and, some

17 family held a particular location then, is that, your

19w A It is my understanding on the basis of all of the

20

21

22

23

24

25

available evidence that specific reefnet locations wex'e

inherited by kinship or bestowed to affinaXI king in

other words, a son-in-law could inherit the location

from his father in law, did not have to be a direct. line

of descent. A nephew could inherit from an uncle, and

the genealogy and the history of these locations -- I am
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point to those two examples of 'specific examples that

are recorded, .
Q Where are they recorded?

4 A Xn the doctoral dissertation of Wayne Prescott Suttles.

Q Based upon what?

Based upon field work done in the 1940's, and I have

checked Dr. Suttles ' materials with other materials

which he had not had available to him in order to

0

9.

10

12

.15

16

18

20

21

22

23

25

corroborate or to. find descriptions or any kind of

corroboration or lack of eerxohq~for any cf the

materials that he collected, and, wherever I have been

able to check his information, it is substantiated.

by information elsewhere, so I tend to place reliance

to a greater degree, rather than a lesser degree on these

histories that he was able —ownership histories that

he was able to collect in the 1940 's, and I might. mention

that&en he collected them, they were in the context of.
a much larger ethnological study for purely academic

purposes, which he conducted over a number of years with

the Lummi and neighboring Salish peoples, and they were

not, the information was not collected in the context

of any court proceeding or litigation about the ownership

of these locations.
however, there had been before the tumof the

century a number of times in between litigation, and hard



feeling about the loss of ownership of these sites,
so that both Dr. Suttles at. the time he collected. his

material and I, when reviewing it took into account

the possibility that. there might be bias because of a

history of litigation, and the kind of materials that

vere being provided.

Q Nay I interrupt at this point then2

S A Yes, .
Q Ax'e you .suggesting that there was litigation among the

10

A Between the Indians and nOn-Indian fishermen.

Q Mould you tell us where and when thatlitigation occurred,

please.

14 A Yes, in the 1890 's there was a case, I don 't know the

15

19

20

exact name of the case, but it was the Alaska packers

Association, who Set. up a series of traps right in front

of the Indian reefnets and had blocked- off fish so that

they couldn 't come into the reefnets, and there was a

case, I guess like this one, meant to examine the

Indian treaty rights with regard to those reefnet locations

(Continued on the next. page. )

23

24

25



p24TRt2

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And do-you happen. to know

And other cases afterwards.

Q. Do you know where it. was heard, where it was

tried, in other words?

A. Mo, I don' t. I am sorry.
g. Would you direct your attention; please, to the

second paragraph, page 15 of your summary, the
is

portion tha+ at the very front of your report,

please. Do you have itP
A. Yes, I have page 15.
g. It is the first complete paragraph.

"The role of fishing in the native

economy was more readily appreciated although

the intracacies
A. I am sorry, I must. have made a mistake.

g. Page 15 of the first--
k Of the summary'

Q. Of the summary, correct.
A. I Was still on the tummi report.

Have you found it now2

A. Yes, I have.

It is the paragraph that says, "The role of fishing
in the native economy was more readily appreciated

although the intracacies of the native exchange



p25

systems and the social role ~ of cooperative
enterprises such as reef 'netting and, weir construc-
tion were probably not realized. "

Dod't you find an inconsistency in speak-
ing of reef netting as a coopex'ative enterpx'ise
after having first elaborated these very tight
propexty concepts you have been telling us about. '?

10

No+
think a

You still -*.— thin8', ; can be a cooperative enterprise
and private ownership?

11 A, 'Yes.

12 Q. You mean a cooperative enterprise within the
13 family that allegedly owned the site?
14 L No, I do not.
15 g. You feel then that. it was still, you think it is
16

17

18

still consistent with concepts of private ownex'ship

that. there be cooperative enterprises relating
'to i 't?

19 L Yes, if you would like me to explain what I was

20

21

22

xefexxing to when I said, "cooperative enterprises, "
I would be happy to do that.

THE COURT: Go ahead. One- time ox another
23

'

24

25

somebody is going to ask you to do it. First,
let me ask you, you don' t. feel they are inconsistence

THE WITNESS: No.
is?
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20

22

23

24

25

9 Ail right, continue.

When I spoke of coopexative enterprise I referred

to the fact that the reef het owner had to rely

ozi the help of many other people to construct. the

weir and handle the gear. Boulders had to be brought

ixrrrErom'. ChnckdmAt-. nut to serve as anchors. Men

had to work on building. the-different parts of the

net which were then put. together, so it would

be in propex condition before it was placed in

the location. Many men had to be hixed on as

crew, and these might be relatives, and might

also include people who wex'e not relatives and

might include people who were co-owners, and

even those who were not in any way owners of the

site, and the work of many women was required to

dry the catch, because many fish were caught at
one time, and numbers of them would. come together
at the reef net. locations and work cooperatively
in order to take advantage of the. oppoxtunity to
take huge amounts of fish at one time.

This in no way conflicts with the fact
that. specific locations were inherited and

privately owned in family lines.
Of course, there was a sharing then of the catch
among all these who participated in this cooperative



enterpriseP
A. Yes.

g. Then, of course, they must have. had: well-. developed

concepts of joint effort producing joint. benefits,
mustn't they'

A. Yes .

10

12

13

14

15

16

17

18

19

20

g. Isn' t that quite consistent then with the terminology

in the treaty that the right to take fish at. the
usual and accustomed stations would be in common

with other citizens of the territory?
A. I don' t think there is any relationship between

the two sets of statements. .

You don't think that merely to say "in common with

a certain other type of citizen, " isn't also another
form of joint. effort, Dr. Laney

A. Ho, I think you are placing two things in one

context that. are unrelated.
Q. Certainly, Dr. Zane„ if they would have a catch

in common after these efforts that would entail
sharing, would it notP

22

24

25

A. I am sorry.
9. Nell, maybe I can rephrase the question. Certainly

in the method of cooperative enterprise, as you

refer to it on page 15 in reef netting, implied
a concept of sharing, didn't it'P



Xf Indian four, five, six and seven went

on to locations owned by Xndian Number One, :or maybe

one and two, they. still untlerstood they were going

to share, didn't they?

Let me explain.
Nay X have a direct answer'? Doesn't that imp1. y

that they could share' ?

A. The only people who could share, Nr. Rhea, are

10

12

Zt2
14

the people who were hired on as crew and working

on the gear, or people .who had ownership rights

in it and could come and collect a share by virtue

of inherited. ownership.

(Continued. on next page. )
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I g. I' ll accept that point, but 'still, nonetheless,

as between those people or as among those people,

and I believe one place in your report on in your

authority you say that, the crews were ten at least
in number, isn't that correct?

6 L The size of the crews would vary.

7 Q. All right. . Now, nonetheless, they would be ten

or fourteen in size, that would not be uncommon,

would ity
10 A I think not.
11 9 Very well. Now, you have just said in this sentence

12

13

14

that you gave instead of ayes or no answer, you

stated Chat. they would go on there and then share,
isn't that correCCP

15 A. Yes

16 g. All right. Doesn't that imply then an ethnic
17

18

19

20

consciousness, if you will, of a theory of sharingP

If you don't want ethnic consciousness, let' s

say then doesn't that imply the existence in the

minds of those individuals of a concept of sharing2

21 A. Of sharing results of their labor, yes.
22 Q. All right. A sharing of results obtained by labor,
23 would you agree with that'?

24 A Yes, or by virtue of inheritance
2S g. Mo, I'm not speaking of inheritance at this point,
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12

13

I'm confining my line of inquiry to ownership

by effort.
A. I merely wanted it clear to you that not all the

people who shared worked on the gear.
g. I' ll accept. that, but I still say the fact remains

say fourteen that vorked on it or sixteen ox' eighteen
if they worked on 'that, they shared, did they not'P

A. Yes .
g. And I would ask you again, that does indicate then

a consciousness in their minds of the idea of,
a division of the result of certain efforts, does
it not.
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g. All right. So then doesn't that also reveal a

state of mind. that. would be compatible with the
notion that the whites —X mean the Indians and

the non-Indians Would share the waters of Puget
Sound together, which is really the substance of
the wording of the- treatyg

L. -X, don-'t think there is any question but that the
Xndian people who were parties to the treaties
vere agreeing to share the waters of the Sound

with non-Indian fishermen. I don' t. think there is
any question about that.

g. Then you think that is what. the meaning of the words



p15

9

10

13

16

17

18

20

22

23

24

"in common with" xeally were put in the treaty

for, is that, correct?
Yes, X do.

Q. Now, going to page 4 again, of the Xummi repoxts,

this section that is headed "Treaty Status, " the

bottom left. thexe, page 4 of the Lummi summary,

reading the fix'st sentence, " Neither the Semiahmoo

Xummi, nCr;. . b5e Samish axe named in the preamble to
the treaty of Point Elliott. We .have to assume

that the failure to iist these names in the

preamble was an oversight. «--" X vill stop at
tha't point

Who is named then in the treaty?
X don't have the document. before me, but a large

number of other what were conceived to be tribes
in the txeaty just to «he south of theae groups

and on the east side of the Sound running to the

Duwamish at Seattle'
9, All these met at Point Zlliott'?
A. Yes

Do you recall what the contemporary sources indicate
of being the number of those present at. the meeting

of the Treaty of Point Elliott?
Xt was several thousand, X forget the exact

fi uxe
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And if I were to tell you that, Plaintiff's
Exhibit 14, in the portion of that that transmits,

you might say, the minutes of the session onto

the appropriate higher officials, the scx'ivner says

3,000 were present at the first meeting, which

happens to be the one at. Point. Elliott, would that .

sound approximately coreect to You?

A Yes.

g. Would you prefex maybe to
A I think that 'was about it.
g. We may assume then that is a correct number, that

3, 000 Indians were in attendance.
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Something like that.
At the delibex'ations of the treaty at Point. Elliott?

A. Yes .
0. Do you think that that particular assembly ox

mixture of tribes, as you have just said, from the

south, could have at any time had any specific
discussion x'elating to preservation of reef nets,
reef net areas, reef net locations?

A. Well, since there is nothing in the related documents

anything I say has to be pure conjectuxe. You have

asked me what I think -- and it would simply be

an opinion, yes, it could .have happened. That

can't be ruled out because the met the
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days and there was some sexious discussion about

what. was going to happen. 'It. was unusual, almost

unique fox that. many Indians to be gathered together

in one place.
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g. Was there any .
--

Let, me finish. And a rather unusual cix'cumstance

and clearly something important. was happening,

and the only evidence that we do have on this
specific question you asked is oral testimony

from Lummi Indians later who insist that

0, X Will get to that later. If you don't mind,

I will get to that later, that is a separate

point that will be more logically pursued in a

few minutes.

Fine, I thought you were asking for it now.

a It will tie in with a later line of inquiry.

I do want to pursue with you this one point, and

X'm still talking about. the Lummis and the quite

large assemblage from all through the area.
A Yes.

g. Xs there any data that would give us believable

information as to the number of Lummis which may

23

24

25

have been present'?

I have to refer to my notes. I can'0 recall whether

there would be any clues as to the speci, fic number
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of Lummi. X do recall that some twenty-odd Lummis

signed the treaty, and that is a rather large

number, larger than for most of the other groups.

So I would suppose that they must have been there

in some kind of representative numbers.

10

12

Q. Now, o n page 5 you state, and. still talking to the

Lummi report, you say, s The fourteen Lummi

signatories ase as follows:"
How is that figure

Xt was fourteen, not twenty.

How is that fact established, Dr. Lane, that. they

were Lummis P
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They were so designated by the scrivner, on the

treaty document.

g. And then these names that were put on there, was

that his effort at. what. we might now call phonetic

spellingsP
That was his effort. to put down Xndians names. Yes.

g, He established then they were Lummis, is that
corrects
That's correct.

g. Do you happen to know the total number of tribes
as they thorn existed before, assuming this occurred,
that were actually present at the treaty at Point

Elliott conclave, or whatever, meetings shall we sa
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Can you recall how many various tribes were

present?
A. Well„ the number of so-called tribes present,

I suppose, would be indicated by the number of
distinct names listed in the preamble to the

treaty.
9, If you could see a hologxaphic copy of that, could

you tell me how many thexe are, if you recall?
I would have to look at the treaty again to count

up

g. Would that, take you very long?

If somebody has a copy of the treaty, I could do

it very quickly.
THE COURT: Why doesn't one of your

colleagues do that. while you go on with the

interrogation. -

MR. RHEA: All z'ight

(By Mr. Rhea) Perhaps you can give me that informa-

tion later then?

A Yes, certainly.
THE COURT: I think we can rely on some-

body to count it accurately and repoxt it truth-
fully at a later time.

MR. RHEA: Perhaps Dr. Riley will do it.
9, (By Mr. Rhea) In any event, I will proceed on
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to my next point.
Now, Dr. Lane, we now get to the point

you vere very eager to discuss a while ago, and

I want to nov pursue it on page 6& the first
paragraph after the portion that begins, "Treaty

Fishing--provisions, " that section. Xn othex'

words, X'm referring to the. paragxaph that states,
"Lummi vbo vere themselves present

at the tx'eaty later. asserted that. the Lummi

signers received assurances that they would

continue to hold the. xights to their fishing

grounds and stations including their reef
net. locations. "

I

Could you please- tell me the basis.

for that. statement in your repox't, please?
X. Yes, the basis are depositions which vere taken

at that alaska Packers Association case tovaxds

the turn of the century, vhich X referred to, in
which several of the Xndians who made depositions.
at that time assex'ted that they had in fact fished

on family owned locations prior to treaty times

vith their fathexs and their uncles and grandfatbex's

25

as younger men, and they vere present at the

treaty negotiations, and these things were discussed

and they had been assured they could keep those
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locations.
Q. Have you ever read the actual wc&ding of those

depositions?
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12

13

14

15

16

A. Yes, X have.

Q. Where could the text of those be observed?

X have copies of them with me here.
Q. May I examine them later?
A. Certainly.
Q. I do ask the privilege of reviewing them and

X appreciate your courtesy in making them available
to me.

Do you recall how this was phrased?

Was it phrased in the form they could continue to
fish at those locations or was it phrased in the

terminology undisputedly that they alone would fish
at those locations?

L Ho, I don't think .it was as clear cut ss your latter
18

19
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statement.

Q. Are you familiar with the techniquesl called reef
netting either by the Indians or by non-Xndians

in current. times?
B. Xn a general way, yes.

Do you know, of course, that the operation is
conducted from a fixed base, isn't that true?
Yes .
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g. You yourself mentioned a while'ago something about

boulders being used. as anchors?

Yes.

g. And isn't it your testimony, then, that wherever

those particular fixed operations were pursued,

that is what was meant by these xeef net locations

allegedly retained by the Xndians?

Yes.

g. Yet do you think, Dx . Lane, that if it had been

so expressly stated that they should continue

and had the right to thus exclusively pursue this
method of fishing, that Governox Stevens would have

used the language that he does in a quotation

from him that appeaxs on page 7 of your report.

approximately two-thirds of the way down, and it' s

the indented portion, "You understand well my pur-

pose, and you want now to know the special things

we propose to do for you. Ãe want to place you

in homes where you can cultivate the soil, raising
potatxtes and other articles of food, and where you

may be able .to pass in canoes on the waters of the
Sound and catch fish

Now, that is a fox'm of mobile fishing,
is it, not, moving?

A. Not necessarily. You have to move out to t
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3

ET3tl 8

net location ih canoes, then you have to move

back with the fish in the candes to the shore to
deposit them, you have to move out. again, and

in those days they had to move the gear according

to the tides in order to catch the fish so that
they were moved far more often than the present
gear.

(Continued on next page. )
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Q Nonetheless, you have stated they operate from a fixed

location, isn 't that true'P

A At the moment in which they are, catching the fish,

they are in fixed locations . When they are transporting

the catch back, as they did in the old days and not as

non-indians are doing at present, they moved canoes

back and forth from the fishing location to the shore.

Q I will irivite you again to point out. anything in this

terminology that implies the right to retain some fixed

10 location.

A I don 't think one can. draw that conclusion from that

12 language.

Q You mean that you cannot draw the conclusion that fixed

14 locations were reserved to them, isn't that correct?

A That 's not what I said, Mr. Rhea, that 's not. what. I

16 think is correct.
Let me explain. Xhave looked at this question

18

19
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very carefully

THE COURT: One thing I want'to be sure about,

though, Doctor, before you do that, the only text. that

Mr. Rhea has called your attention to is what appears

to be three sentences.

THE WITNESS: Yes

THE COURT: In fact, he didn't read the last
sentence, so it 's only two. Mow, the guestion is, What
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10

can you derive from those two sentences on this subject?

THE WITNESS: Nothing from those two sentences

MR. PIERSON: I might say his last question

asked whether they were reserved a right. , and I took

that to mean he was speaking as well of the treaty.
THE COURT: Well, in. any event, let. 's us

-go ahead-with'. another question now. But the answer

that. you have just given to the two sentences remains,

is that correcty

THE WITNESS: All right. Go ahead.

11 Q '(By Mr. Rhea) I 'm afraid I 'm still a little in doubt

12

13

14
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18

that we have had a meeting of the minds. So I want

to really practically re-ask the question, can you show

me anywhere in the text of this language, anything that

implies that they were given the right to fish by methods

other than moving or, in other words if nothing was

expressly indicated, they had been given the right to
fixed spots or locations or areas?

19 A Not in this particular language, no.

2p Q On page 8, it 's a very minor matter, but I can 't help

22

23

24

but have my curiosity aroused, at the end of the first
complete paragraph on that page, second. the last
sentence, it is merely this sentence: "The reefnetters

were able to take enormous quantities ."

25 A There are some figures about how many salmon were purchased



from the Lummi Indians by the Hudson Bay Company at the

fishing station on the southeast end of San Juan Island.

10

Q Recorded by wham?

A By non-Indians .
Q But their status

A By contemporaneous employees of the company there.
Q What did they say, that 800 barrels of salmon were

caught or 500 or what?

No. If you' wish me to look through my notes, I can give

you the figures. They are much 3arger than that. We

are speaking in thousands.

12

13

Q Thousands of salmon?

A I.would, prefer to refer to my notes to give you a
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precise amount and a dollar. value.

THE COURT: Was it salmon or barrels or what?

THE WITNESS: I will have to check to be sure.
THE COURT: All right.

Q (By Mr. Rhea) Would it take you long?

A I can do it. at recess.
Q Very well. Directing your attention then to the first

complete paragraph on the next page, Number 9,
"a second, and, to my mind, compelling argument. in

support of the allegation that ownership of the reefnet
fisheries was discussed at treaty negotiations lies
in the fact that some of the men who signed the treaty



as Lummi subchiefs were owners, of reefnet locations. "

How then is this known?

A How i.s it known'?

g Yes, ma' am.

A When Dr. Suttles collected, information from Lummi

Indians in the 1940 's regarding reefnetting he was

given the names of the owners of 'various reefnet

locations, and he was also in some instances given

10

12

information from whom they had inherited the locations

from.

In the course of his work, he also collected

extensive genealogical information in an entirely
13 different context. I have .done somewhat the same with

the Lummis as well and collected genealogical information

15 other people have done so.
There are other kinds of records, I have

17

18
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used all of these sources to tie in and have been able

to, by this triangulation if you like, to assure myself

that several of the men whose names appear in the

treaty documents as signers and whose names also appear

in the different geneelogical collections and who were

stated by Lummis in the 1940 's to be ancestors for-
not the treaty signers, but intermediate people, to be

the people that. they had inherited, locations from, one

can work right back to the treaty signers and get a complete



line of inheritance.

Q 'I believe you stated sr. Suttles collected his work

in the 1940 's?
A Yes.
Q And it is safe to say, is it not, that was approximately

ninety years after the signing of the Treaty of Point

Elliott?
A Yes

10

Q And. to use a legal term, which I hope you won't take

exception to, isn 't that practically hearsay on hearsay

then?
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A That's a -legal question I can 't answer.

Q I will drop the legal terms.

Isn 't this then a rather nebulous and tenuous

trickling down of verbal accounts that are being taken

as gospel ninety years later?
A I don 't believe it is taken as gospel when you use

several lines of corroboration to give you —all I
can do is to give you an opinion as to what kind of
weight I feel can be given to various bits of evidence.

That is my only function here, to tell you what I base

my opinion on.

I feel that I can place a relatively high

degree of confidence in statements that, are taken

independently and in different contexts and mesh

perfectly and put together and don 't disclose discrepancies



1 Q In the last analysis, though, we have to agree, don 't
we, that that is but your opinion?

3 A Certainly, this is an opinion which I base upon various

lines of fragmentary evidence, and the weight to be

given my opinion would depend on two things, one what

weight to give to the evidence, and the other, what

weight'to .give to the analytical powers that were brought

to beax', and'either can be faulty

9 Q And. Dx . Suttles had gone through the same process' ?

10 A Ho., I am the only one who has tried to tie the reefnet
locations to treaty sfgners.

12- Q Didn 't he reach his conclusions in connection with his
13'

14

research, then form opinions be(ore he then wrote?
. Doesn't any writer do that?

15 A Of Course,

16 Q So then, to the extent you are using him as an authority,
17 this is an opinion on opinion, is it not?

18 A Not really, because I also have available to me the bases

19

20

21

on which he arrived at his opinion, and what I 'm doing

is he made no opinions about the matters that we are
discussing hex'e, that some of the treaty signers wexe

owners of reefnet locations, I. don 't think.
23 Q I thought. that. 's what. he said.
24 A Mo, no I had taken his material and analyzed it, and

25 other people 's material and analyzed it, and put together
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this line which goes back to treaty signers. He made

no effort to do so, nor has anyone else, to my knowledge.

Q Would you please once again tell me what was in this
area that you covex'ed, in the material that you sifted
that led you to have suppoxt fox the conclusion that
certain signers were "owners" of reefnet locations?

A "By checking the genealogical materials which were

collected .i;n an entixely different context, ad
official records .

~ EtZ -3
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Q May I interrupt at this point, it. would be helpful in
understanding if I knew —you say by consulting
geneolcgical tables, but as I understand that term, th .t
mexely means records of descentsy

A That's right'.

Q Very well, so that doesn 't per se connote the occupation?
A Not alone, no.

Q So now, if you proceed to Me point where I interrupted—
THE COURT: I think what you had better do is

state it step by step all at one time, then we can go
back to the individual parcel. The thread of what you

did is lost if it. is chopped up. Please state it now,

one, two, three down the line, without undue ampiifibation
of each step, because you have already given us that,
and you have given us the citation or where the sort
of material may be found. So just give us the step& one
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1 Q. And that wa, s the approach that I was:wanting

to -- and we have covered the geneological table.
Go on to item 2 of this data, item 2 class of
data that you assembled to r'each this conclusion,

please. , just as the Judge reguested there.

6 B. Yes, I took the statements that were given in the

10

12

13

depositions in 1890, whenever. it, was, - of individuals

who claimed they were owners of reef net locations,

and had used those locations prior to the treaty,
and who said they inherited those locations is
how they came by their ownership of those locations,
and I checked their statements against the geneologi

cal terms already referred- to, checked also

14 and the statements which Dr. Suttles
15 Q. Just a moment. Iet me stop you. Would you call
16

17

18
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23

then a proper stopping point for itemtwo the matter

of reviewing the statements taken. in this trial
and then together with your geneological table,
would you say that is a stopping point for item

2? The moment you get into an account of Dr.

Suttles, you might be entering into' area 3,
am I correct?
I don't follow

24

25

THE COURT: We are talking about

steps, and this is what, I find.
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When we. finish I'm. going to have you

do it. one, two, three, all at. one time without

interruption, but I doh't want to intersex'e with

counsel's method, of interrogation. He has a xight

to interrogate as he thinks best, but he is talking

now about, steps.
Step one you referred. to -- at least I

assume that is the end of step one.

Let me

THE COURT: Step one was to. take the data

from the depositions, ri.ght?

THE WITNESS: Right.

THE COURT: Step two~ now, was what?

THE WITNESS: Trying to see if I could

cox'roborate or dispxove. the statements in those

depositions
THE COURT: And what. did you do in that

respect?
THE WITNESS: I referred to geneological

materials that hve been collected by anthxopologists

entirely unconnected with the individuals who were

making those depositions.
THE COURT: That is step two.

THE WITNESS: Right.
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THE COURT: Bow, what is next?

THE WITNESS: I then uSed other. sources as
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well as the geneological material to tie where

indi. viduals were, who they' were when--they lived,

to make sure that I was getting some kind of a

check on the geneological materials.
THE COURT: That is step three
THE WITHESS: That is step three.

g. What, was the. nature of the sources you checkedg

Official correspondence of employees of the

Bureau of Indian Affairs, where they would refer
to individuals who were named in the geneo3. ogical
materials.
All right, now, continue where you were when

I just interrupted you with that last question.
B. Then my third step, if that is what it is

THE COURT: Pour.

Q. Four.
-- was to take the information that. had been.

collected by other anthropologists such as Dr.

Suttles on ownership of reef net 3.ocations and

tie it. in to the statements made in step one in thos

depositions, and the family history as I had been

able to check them out with the other materials,
1to see where they fitted in and in point, of fact,



materials that Dr. suttles collected specifically
on the guestions of ownership fitted in with, over-

lapped and fitted. in with the previous information

that had been given -in the 1890s about who owned

locations and who fished where.
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THE COURT: As I understand it, you

personally checked, the data from which Suttles
derived his. conclusions for his report?

THE WITNESS: Mell, he derived his infor-
mation from Xndians and recorded, it in his notes,
and in his unpublished dissertation X have to rely,
and X am making an assumption, Mr. Rhea, in one

sense that Dr. Suttles was competent to get the
information correctly and that he was being given

correct information; but. I have checked that
assumption. with. whatever;other material I can bring
to bear from completely separate sources such as
correspondence, employees who refer to specific
Xndians going up to Point Roberts to fish, et
cetera, and so, now, this doesn't precisely detail
who were owners or anything of that sort.

g, Just the verything X was going to ask you, then.
A. Yes.

g. The data basically says that Xndian such and such

a name went. so and so place to fish. Xt doesn' t
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say the same Indian, though, is .'the owner of
a fixed spot that. could be identified.
Right. The only .place that information is precisely
contained and doc'umented'are in the works of
anthropologists like Dr. Stern, 'Dr. Suttles and,

some of those that woxked on the Canadian side.

10

g. Did they get that. purely on the basis of interrogati
successors of the Indian tribal members who were

at, the treaty or whaty

A. That's right, that. is the only place that informa-

tion is recorded.
12

13
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9, We don't know the words that. they received from

their informants, do we?

A. The words that. they receivedy

g. Yes, that's right. , we don't know the words that
they r.eceived, do we'?

We don't have .a vex'batim record of the interviews,
no.

19 p. Now, therefore, in the last analysis they are
20

21

but reaching a conclusion that "ownership" existed,
isn't that corrects

22

23

24
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L I don't know whether that would be entirely fair.
Cex'tainly they are presenting evidence which would.

give us some .notion of the content involved. You

are describing practices from which the reader

2'6"



can then as well as they draw a conclusion as

to whethex' it is useful to call .this ownership

or not?

9, It could well be descxibed as a succession of

10

operators united by either, . bloodstream or tie
of maxrfage; is thap corxect'?

That would be a less useful way, I think,

descxibing it, because some owners were not usexs.

9, There would be no inaccuracy in that statement,

would there?
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Only by virtue of its incompleteness.

Q. Wherein is it incomplete?

L In that you might have owners who are not users,
but who came to collect a share by virtue of this

y

inherited ownership.

THE COURT: In that connection, in your

opinion, would there be any doubt that at least
this conclusion was a reasonable inference from

19

20

21

22

23

24

the evidence, the total evidence on the subject?
THE WXTHESS: Xn my .opinion„ yes.
THE COURT: Well, my question was, do

you think there is any doubt about that, that at
least the data would support that. inference?

THE WITNESS: I have no doubt.
25 g. Could it hot have been a matter really of relating,
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of xeiterating a family craft line, such as perhaps
in' the old guild days, a tinker or a tanner 'went

on in the same succession down; could it not;

10

. 12

13

14

15

16

17

18

19

20

21
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23
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have been the same thing in reef netting?
X think not.

0. Can you indicate authority for thinking not?
A The matter that. we were just discussing that

you could have owner sharing in the proceeds who

were in no way involved in the guild ox craft or
whatever it. is you are suggesting here.

9, Do we have knowledge sufficiently complete and

accurate to refine that relationship to a point
to excclude the thought that possibly his share
was based on the prior ownexship of the canoe ox'

net. or something that. was being used, , or his skill
in having told them how to operate? tiiTas there
knowledge so detailed and accurate that we can
exclude the possibility that the compensation
would be really for that?

L A woman who has nothing to do itith the operation
except the fact. that she has inherited a co-ownexship
comes and collects disK, I don'5 think any of the
examples that you suggest fit that case.

g. Couldn't i,t vexy well be, though, Dx. Lane, that.
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she had. inherited, if we may' use the word, geary

L Hypothetically that is possible, and::undocumented.

I am only going on the basis of' the. evidence that
we have. This doesn't fit the facts;

Q. Nell, really, don't you think' it is more a matter

of her having inherited What +sr call gear rather
than having inherited. a given spot right out there

in some marine area of Puget Soundy'

10

12

13

15

18

19

20
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No, I do not.
You think they inherited the right. to anchor

permantently over a portion of the ocean bottom,

is this your testimonyg

Yes, it is.
Q, Now, directing your attention to the bottom of

page 10 of your report on the Lummis,

"In l791 when Spanish ships arrived
at. Boundary Bay„ they found large numbers of
Indians fishing there, probably the Saanich

and the Semiahmoo at their reef net locations. "

Incidentally, this is where7 Isn' t
that over the line in Canada?

In 179l the lines were not yet. drawn.

Q. Now, I am speaking, I am just trying to get
myself oriented.
This is Point Roberts that is referred to in



10

this particular instance. I believe there is still
some controversy over it, but. as far as I
understand the legal position, it is United

States' territory'y.

0, Well, frankly, my point is, I was trying to get

myself oriented, is all
Anyway, let's pass that for the moment.

Point Roberts is the specific
g. Some body of water adjacent to Point Robexas; is

that correct?

12

L Yes, this, particular site was with reference to
Point Roberts.

15

17

18

19

20

21

g. All right, now, let me

THE COURT: Xs Point Roberts on Bounder~

Bay?

THE WITHNESS: Yes

Q. I am looking at the map and I am looking at Point

Roberts. I don't see anything there that. could

be designated. as Boundary Bay, but let"s abandon

that point.
I think in the Spanish record was

THE COURT: I W'asnit. queStioning it. I
was just asking for information,



Q Now:

"In 1791 when Spani. sh ships arrived at

Boundary Bay, they found large numbers of Indians

fishing there, probably the ~i' and the

Semiahmoo at. their reefnet locations. "

Let me ask you, what is the source of your

10

12

13

14

15

16

17
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23

24

25
'

authority, ' the voice speaking, shall we say, from the
Spanish shi.ps?

A Referring to the ultimate source is the log of the
particular ship, I forget its name. X have read English
translations. X have not read the original log.

Q Let me ask you, and I want you to be very exact. in your
.answer, please, Dr. Lane.

A Yes.

Q Does this log say that they came into "Boundary Bay"

and observed Indians fishing and stopped there, or does

it really, actually and truthfully go so far as to put,

in some Spanish term that says "reefnetting"7
A No, the term "reefnetting"is a fairly modern term.

Q In other words, this particular account in the logs of
the Spanish ships, in the last analysis says no more

than they arrived at Boundary Bay, they saw Xndians

fishing; isn't that correctg
A Yes.

Q All right. You mentioned a while ago in connection with
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12

13

your references to reefnetting as pursued, by the pre-
treaty Indians that they used boulders. Are you able to
tell us at this time how they attached those boulders

to their nets for use as anchors in this reefnetting
, operation'P

A
„

I am not'sure that-I have data on the pr'ecise attachment

procedures .' I may do. I would have to check my notes.
Q Once again we are back to a point you and X. briefly

touched on already. It is on the next page, page 12,
the portion there that quotes Collins (1892:260) in a
general report on fisheries of the pacific Coast
reported that r'eefnetting had been taught to local
Indians by an employee of the Hudson Bay Company.

How, why did you dispute Mr. Collins while

15 Dr. Suttles has a total sanctity'P

16

17

18

19

A Excuse me .

think.

THE COURT: That is a compound question, I

MR. RHEA. : I think it might be described as

20

21

22

23

24

25

a loaded question . X will withdraw it.
THE COURT: I think it is a fair description

of it
A I would have to demur. I don't think Dr. Suttles has

total sanctity. I have checked religiously everything
that I can possibly check that Dr. suttles or anybody
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else has written.

Q .I couched the question in terms of controversy. Let me

rephrase it
Do you have .,any particular reasons for dis-

regarding this' particular contemporary source?

A I again would suggeSt I did not disregard it. Ims so

9

10

startled by it, I examined it and reesamined it, and

checkep it out just as carefully as I could. I have

certainly not disregarded it.
Q Very'well, Now, let 's go on to the next question.

THE COURT: You wouldn 't have put it right

12 in the text here; that is obvious .
13

14

THE WITNESS: Yes,

Q We go on to the next sentence:

15

16

18

19

20

21

"This explanation of its origin fails to
account. for the sighting of reefnetters in 1791,

some years prior to the arrival of Hudson Bay

Company men in this part of the world. "

Now, tell me if I am drawing an incorrect
inference, that to me implies that the principal reason

for rejecting Mr. Collins ' account. is that. supposedly

reefnetters had been seen by the Spanish in 1791.

23

24 (Continued on the next page. )
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A I would have to object, because that is not my

principal reason. That is the first of a number of
reasons which I give to explain why I arrive at the
opinion I do. It's only one of several.

I answered, in the affirmative to your

10

12

13

14

15

16

18
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20
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22

23

question as to whether the Spanish report simply did

not say that. - they found lots of Indians fishing there.
My reason for—

THE COURT: They found them fishing at the
sites where later, at. least, there was reefnettingg

THE WITNESS: Right; and at the proper time

for the reefnetting operations.

Q (By Mr. Rhea) But still you have chosen to bolsteryour
rejection of Mr. Collins by choosing instead the source

that we found later here a moment ago really wasn 't
complete after all.

The Spanish logs didn 't throw in the words

"reefnetting" or its Spanish equivalent. , did ity
A Mr. Rhea, as I have tried to explain—

THE COURT: No. Answer the question first,
THE WITNESS: What was the question?

MR. RHEA: Would ydu read it back, ma' am?

THE COURT: If you don 't answer it. first,
we will invariably have to go back and forth three times

for it. So, first answer the question yes or no, if it' s
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possible. Now, there are some questions that can't be

answered categorically. However, when they can, you

must answer them so.
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12
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(Pending question read by Beporter. )

THB WITNESS: The Spanish logs did not use

the, words "reefnetting. " Hobody used the words

"reefnetting" or anything similar until much later.
I have examined various lines of evidence including this

one conflicting statement, which to my knowledge, nobody

has come across before who wrote anything about

reefnetting, and I bring it tc the attention of people

who are concerned with this very serious problem,

because I think all eVidence, both that which supports

the notion and that which conflicts with the notion

that this was an Indian technique should be brought. out.

and laid before the people who have to make decisions

about it.
Having brought the material out, I then

explained very carefully what kinds of evidence I am

using to arrive, at. my evaluation of one or another

statement that I exposed of you here.

Q Nonetheless, we are confronted with the obvious facts,
are we not, that in the second .paragraph, page 12, the

second sentence, the one that followed the remark &out
I

/

Collins, is one that attempts to then bolster your



bl8

rejection of it'?

A Yes, that's right. .
Q So, in the last analysis, you have done nothing but

balance opircions? You have balanced an opinion as to
which source you want to believe, isn 't this correct,
Dr. Lane?

10

Mo, it's not entirely correct. , Nr, Hhea.

Q lt 's, an opinion on your part?

A Any opinion is; tc select which evidence is going to be

given weight and which isn 't. The Coli.ins report is
simply an offhand hearsay statement. He quotes no source
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13

14

15
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and giv'es no evidence in support of his statement.

He merely alleges or asserts that the Indians

learned this from a Hudson Bay factory. He doesn 't
explain in any way as to how he came by this information

or who gave it to him, or anything of this nature.
Despite this, T have tried to examine the

possibility of the truth of this statement. with whatever

evidence l could collect or bring to bear.
Q But, on the other hand, you still find—
A One of the things which Z used was the fact that the

Spaniards saw a lot of indians fishing at what we know

later was a reefnetting location at precisely the time

of year when we would expect them to be there reefnetting .
Q But, in any event. , we don't have actually
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A It is not proof positive.
Q Now, going on to the next paragraph on the same page:

"The following facts all indicate an

Indian origin for' the techhique: (I) native

materials were used. for all parts of the gear, ..."
Now, frankly, ' Dx . Lane, even assuming a

non-Indian were to have contrived such a device, he

would in those pre-monafilament and whatever days, have

10

12

been compelled to resort. to native materials, would he

not?

A No, he would not.
Q Be wouldn'0 have? He w'ouldn 't have used the materials

at. hand?

A No, The first non-Indian fisherman who tried to fish at
15

16

17

these locations used cotton to make their nets with because
that's the way non-Indians made nets .

As a matter of fact. , we have quite a bit of
18

19

20

21
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documentation on the problems they had, because their
materials were not as successful as the native Indian .

materials in the area. They couldn't catch fish. In
fact, they tried to -find out. how to treat the cotton so
it would last longer because it. deteriorated too fast.
and various other problems that they had, and there is
quite a bit of discussion about this.

Q You had actual reliable contemporaneous sources for those
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complaints?

A I don 't know whether there are reliable sources. Thex'e

are fisheries documents, correspondence between non-

, 'Indians engaged in fisheries who are trying to figure
. out how to be more successful.

Q Woixld this have been in perhaps the 1870 's?
A -Yes. This is towards the latter part, maybe even the

10

l880 's. I 'm not sure.
Q Then had non-Indians have chosen to fish prior to the

arrival of cotton on the scene as a result of Eli

12

13

Whitney and his invention and so forth, they would have

adapted, themselves to the materials at hand, would they
not?

14

15

16

17

18

A Ko. The non-Indian fishermen of whom we have knowledge

who were using nets in their fishing operations at, treaty
times in Western Washington were using introduced netting
materials that. were of European origin or eastern U. S.
They were not. adapting native materials.

19

20

21

22
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Q Actually, there wex'e no non-'Indians fishing at. treaty times
were there?

A There certainly were.

Q Reefnetting, I mean.

A I didn't say x'eefnetting. As fax as I know, thexe were

no non-Indians reefnetting at treaty times.

Q Going on to your point two:
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"Each detail of gear and construction had a

native name in each of the sevexal dialects used

by. Indian groups participating in the fishery. .."
Do you believe that that in any respect

indicates they'were the inventors of this particular
devxcey

A It is not.' proof positive by itself. It. is one of the

10

12

13

many points of evidence, taken together, which seem to
me to add up to a high probability that. we were dealing

here with a native technique. If t~. had been an

introduced non-Indian technique„ it is less likely that
thefe would be native names for each piece of gear and each

paxt. of the opex'ation in all of the dialects, because

it takes a little time for this to happen.

16

17

18

19

20

21

22

9 Let me direct your attention to this parallel please:
The internal combustion engine used in

autmobiles is considexed to have been launched by Daimler

Benz in Germany. However, certainly every part of that
motor now and then has its German name, and certainly
those ax'e not. the names used by a mechanic on 26th

Street in Tacoma, are they?

A Yes.

23 9 You think that. the Amexi. can mechani. c is using the

24 German word for everything on that car'P

A Nr. Rhea, I guess I didn't make myself clear. I said it
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takes some time.

THE COURT: Just stay to this single situation.
Let's not depart from this

THE WITNESS: Fine.
THE COURT: He asked you whether or not you

think the mechanics that work on internal combustion

engines would use the same terms as Uaimler-Benz .
THE WXTNESS: I knoW nothing about the subject.
THE COURT: All right.

10 9 (By Nr. Rhea) Incidentally I -note that. on page 13 of

this same portion of y&ur report you state, at the

12

13

14

paragraph that. begins right after the indentation:

"Winthrop (1913:27) saw reefnetters in August

1853 ~ George Gibbs. .. mentions the reefnet fishery

off the west side of Lummi Xsland, in 1853 ' Other

16

17

18

19

20
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scattered references may be found in correspondence

of early settlers dating from the mid-1850 's .
However, none of these early sources provide details

concerning the reefnet fishery. "

Xn view of that. last statement that leaves us

completelyunable to judge the similarity between the two

procedures, reefnetting as pursued then by that name

used under these authorities and as it may be today by

the individuals operating in northern Puget Sound?

25 A I think I my also in the report that we have no
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descriptions of the actual reefnetting gear, technique

and so on dating contemporaneously from treaty times.

3 O That leaves us in, a position for it to be rather

difficult for us. to make the true comparison between

the techniques, the methods and the equipment, isn 't.

this corrects

A . Insofar as the descriptions that we have were taken down

somewhat later, such as at the turn of the century.

THE COURT: Are .you anywhere near conclusion?

10 MR. RHEA: Thi.s would be a very good point,

12

13

14

15

16

as far as I am concerned.

THE COURT: I think we should take the

morning recess about this time. We will reconvene fifteen
minutes from now, which would seem to be about 10:38
or thereabouts.

(Recess .)
ET 5

18

19

20

21

22

23

24
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TRZ COURT: Continue, . please
2

Q. {By Mr. Rhea) Dr. Lane, resuming our discussion

of the Lummi report, directing your attention

to the bottom of page 20, you state:
"Iocations were said to be owned by

individuals who claimed proprietary. rights

by virtue of inheritance in the male line. "

How, I have questioned you previously

on that, then you say,
10

12

13

14

15

16

"The data regarding distribution of

the catch indicates that what were owned

were stewardship rights over a resource-

producing area. True ownership, evidently,

resided in somewhat a larger settlement group

or kinship group-"

Rave you found the placey
17

A. Mo, I haven' t.
18

9. It's at page 20, the tummi portion.
19 Oh, I have it. now.
20

9, {Reading)
21

22

25

"Locations were said to be owned by

individuals who claimed proprietary rights

by virtue of inheritance in the male line.
The. data regarding distribution of the catch

indicates that what were owned were steward
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rights over a resource producing axea. A

true ownership evidently resided in a somewhat

larger settlement gx'oup or kinship group. "

Well, then, don' t. the last. two sentences

imply that these reef nets were basically just. a

tribal xesource and those skills that, we:previously

discussed and referred to are just. the operators
of ity

10

12

13

16

A. No

g. Y'ou don'0 think those two concepts are inconsistent?

Ny two statements are not inconsistent, no.

g. The data regarding distribution of the catch
indicates that what were owned were stewaxdship

rights over xesource producing areas'? "True

ownership" and I stress the two wo'xds, "true
ownership, " "evidently resided in a somewhat

larger settlement group ox kinship group. "

That doesu't sound like individual

20

21

22

23

25

ownership.

That doesn' t. reach the tribes, which I think you&

were just saying or even villages, if you wish to
consider that. I'm speaking about a largex kinship

group than a single individual, and this is
based upon analysis of all the information we can

get as, to the content. of the right.
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0. 14onetheless, that doesn' t. imply, that any so-called.
ownership did x'est in a larger -entity than a

single individual or, two people, is that correct?

evidently resided in a somewhat, larger, settlement
7

It means what. it says.
Q. A3.1 right. Well, then, the larger settlement

group or kinship group". ?

K No, it is not cox'rect.

Q. Xsn, 't that what %his sentence means, .-"true ownership

10 group or kinship group is more than one or two

people, isn' t. that. correcty
12 L yes

g. Okay. Bow, directing your attention to page
14

15

16

17

18

19

20

21

22

23

24

25

22, this quote from Zohn NcGlinn:

"The oil from the dogfish they get.
ready sale for at forty to forty-five cents
a gallon. With this oil they purchase clothing,
food, and in -fact, about all the necessities
of life. "

You go on to say,
"It may be that, before the Lummi began

selling part of theix reef net. catch to the
cannexies, sale- of dogfish oil was a moxa

important source of income. "

Do you imply from. that that the reef nets



wex'e used to' catch dogfish?

A. No, no.

Q. They got those from different sources?
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A. Yes.

g. That is indicative of the fact that, they pursued

multiple fishing techniques, isn't it -then?

And they were supporting themselves by the sale
of fish and fish products.

g. But they resorted to multiple technigues, did

they not?

A. Yes. 'the purpose was to show that at least at
one stage in time, the salmon fishexy may not have

been as important as other fishex'ies.
g, Por example, on .page 24 of the same part. of your

report, you Joint out that,
the ancestors of the present Lummi

tribe of Indians also trolled for salmon

in the contiguous salt waters of Harro and

Rosario Straits and in the islands, speared

them in the bays and streams of the mainland,

and Cook them by means of weirs and txaps
in the rivers. "

Isn't that correct?
Yes, it is.

9, May it then be safely said, the Lummis pursued
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multiple techniques of. catching vaxious kinds

of fish, isn' t. that correct?
Yes.

g, Directing youx attention then to -- well. , ' the

sentence begins at the bottom of page 24, that
is divided by a map, but let's -turn- to the page

10

13

14

15

17
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20

22
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of 24 of the tummi report,
"other descendants of these pxe-treaty

entities have not. become membexs .of- the Lummi

Tribe and those descendants would, of course,
legitimately. make claim to some of the same

usual and accustomed fishing area included

here. "

How would one establish such heirship?
I suppose the only way you could would be by

checking geneology.

g. And how much of the degree of ownership would give

one title to a purported- location undex' your

theory of private ownership?

A. I'm sorry?
How much percentage of blood would be necessax'y

to give a person a right to then use one of these
what you contend to be privately owned locations
for reef netting?

k I don't think I can answer that question.



g. Let me ask it in an even more concrete form

then, Dr. lane, that is, one can observe in the

descent of land titles among various tribes,
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particularly in the. records of the tribal office,
it has gotten down to where it might be, for
illustration, one three hundred sixty-fifth share

was held by one. person in one overall .tract.
because the descent. branched off into so many

ownerships, and in fact, it has even been my

observation, and. I doubt. you dispute this, one

that got passed the one one-thousandth ownership,

and you conceded, perhaps, you have seen. some

rather extreme fractions in those areas; haven' t
you, isn't that correct?.
Frankly, I haven't been concerned looking at those

kinds of fractions. Pehaps it would help if I
explained what I have reference to here, because

it was not. the sort of thing you are discussing.
Q. No, frankly, I don't need an explanation at this

point because I want to ask you a question.
I will ask you the question X have'

already asked, what percentage of Indian blood

would you suggest would entitle one to take over

through heirship this purported privately owned

location, would one-thirty second entitle one to it,



one-sixty fourth; one-two hundred fiftieth, one-,

five hundred fiftieth, what percentage of Indian
blood or would it have to be a totality of Lummi

strain to entitle one to that?
5 A. X really can' t.answer that question except to

say that you might not need any degree of Lummi

blood. .
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g. aut you will have to grant the practicalities
of establishing heirship are almost impossib1, e,
are they not?

A. That may be, I don' t, knew. I haven' t. examined
the problem.

Q. Xf we are to assume that tha rights that you contend
for were created as of the time the treaty of
Point Elliott in 1853 or 1855 whichever it was,
that. means that a century and a quarter later,
nearly, at least a century and twenty years have
passed by which time the factors of descent have
gotten down into enormous fractions, isn't that
correct, six generations?

A. What you say is correct with respect to what. you
have just been laying out, but this is not the
way in which heirship operates. Xt is not a
question of an individual and a degree of blood,
and what I had reference here to was th
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13

that parts of the Samish group have not been
subsumed into the present Lummi. tribal entity,
and I wish to make clear there may be. Samish
reef. net. heirs that. are not wow presently part
of the Lummi, and I didn' t., want to--

g, leay I agree with you to the extent of conceding
there are parallel, . problems, are they not? The

I

Samish would have their descent problems and so
would. the Lummis, isn' t, that correct?
But the descent problems are not of the sort
that. you are asking me to look at now, and I
cannot respond to those. I really haven' t researche

14

15

16

17

18
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20

In other word. s, presume that everything on behalf
of the plaintiffs were established, this is
hypothetical, let's assume that everything the
plaintiffs have contended for is established and
that a certain point was declared somehow to be
the private ownership of such and such an Indian,
now, how would we determine who then moved in

22

23

24

25

there and how much he would take of the operation
of that area for reef net purposes in the taking
of the catch?
May I refer .you to the page on my report, page 21,
it. states:



"True ownexship evidently resided. in

a somewhat. larger- settlement group or .kinship

group. " This is why X am unable to respond

to your question of the blood quantum of

a given individual.

g, That's right, and that complicates it now

Let's go back to that sentence. you just read

to me
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THE COURT: Wait. , let' s' staxt ovex',

you made a comment, put a question, please.
14R. RHEA: All right.

g. (By Nr. Rhea) Let's assume then the implications

of this statement of yours from page 25 that you

have just read. , let's assume this communal gx'oup

resided in a somewhat larger settlement group

or kinship group, let's presuppose there was

twenty ox twenty-five in numbex', is that an

unlikely supposition'?

A Xt's hypothetical, so continue.

Q. Very well, then, wouldn' t. each member. of this
hypothetical twenty or twenty-five group have

heirsHip. rights'?

X would think so.
Q. Mow, going on to page 25

THE COURT: Are you still on the



heirship situation?
BR. RHEA: Yes, Pour Honor.

THE COURT: When you have concluded,

I have something.

MR. RHEA I have, concluded with the
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heirship aspect.
THE COURT: HoweVer. difficult it may be

at this time to reconstruct- how heirship was

determined by the Indian, is there any doubt in

your mind from the data pro and con on the subject
that. the Indians contemporaneously had means

and methods of determin5. ng those questions?

THE WITNESS: Mo doubt, in my mind.

g. Now,
' is there anything in the historical data

that you know of that indicates precisely how

this was done?

A Mot precisely, no. All we have are records of
how people claimed rights by virtue of what kind of
relationship to them.

0, Mow, then, do you think that that, would be quite
a different problem if done at the time that, an

heirship question arose back in pre-treaty years
and presumably for long years previously? The

difficulty of thatproblem would be infinitely
less at. that time when the living people were



present and actually using these rights?
2 A. Yes, 1 think it, would have been quite easy to, do

ET 6 10

THE COURT: And why do you think that?
THE WITNESS: Because there is nothing

in the records to suggest that there was any

difficulty or allocation about managing- transfer
of these inheritance of these rights, and I'm

working on negative evidence. .

(Continued on next Page. )
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THE. COURT: And, of course, the owner

presumably had just deceased?

A Yes.

THE COURT: 'Or had gone away or made a sale

10

or some other sort of thing. So that the people then
interested in the subject matter were alive and

participating in this dissertation.
THE WITNESS: Right.
THE COURT: Now, have you found any instance

of a. hearing or a trial or a controversy on that subject
of heirship?

12

13

THE WITNESS: To the best of my recollection, no

THE COURT: Have you found anything to indicate
14 that there were such problems?

15

16

17

THE WITNESS: No,

THE COURT: Go ahead.

MR. RHEA: Thank you, your Honor.

18 Q (By Mr. Rhea) Now, continuing on to the next area.
As I said, it is a survey way down on page 25:

20

21

22

23

24

25

"The same manner, Saanich, Clallam, Skagit
and. other Indians fished in waters described above
as in the Semiahmoo, Lummi and Samish territory.
The Straits and Sound were traditional highways

used in common by all Indians of the region, and

most salt water fisheries traditionally were free



access-areas. "

Then I' ll skip the reference:

10

"While it is useful for certain purposes
to. speak of Lummi waters or Samish territory it
is important to note that this by no means implies
exclusive rights by one group. That these Indians
traveled widely and frequently throughout the waters
of the Sound and Straits is commented on by numerous

early observers. "

In the face of your statements in that
paragraph, is it not, then more likely that the so-called;
"ownership" of reefnet locations was but an operation

13

14

15

16

procedure'? It was open to the individual who chose to
gather the ezuipment and go to a certain what they had

found to be a productive spot and proceed with what was

their version of reefnetting?

18

A No.

Q You do not think those two concepts are inconsistent
19 then, Dr. Lane?

20

21

23

24

25

A No

Q Now, at page 27, the final 3.ine:
"However, non-Indian fishermen began to use

the Indian techniques and rapidly monopolized the
reefnet locations.

In what sense and with what implication do you
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use the word monopolize' ?

A That they started out as a minority of usexs when they

'fixst entered what had pxeviously been an exclusively

Indian fishery, and within a few years controlled the

reefnet locations, and the Indians were no longer

fishing there or were only fishing in a minimal sort
of way.

Q Now, are you intending to use the term in a legal sense,
that. there was a calculated exclusion?

10

12

13

14

15

16

17
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21

A The answer to your question is both yes and no. I am not

using it in a legal sense, but, yes, there was a

calculated exclusion in the sense that you had competing

user groups, and one group dxove off the other group.

Q Drove off?
Yes ~

Q Have you any evidence that. they were denied the right to
pursue that activity precisely as the non-Indians?

A I believe so.
Q And have you evex' by any means conducted apersonal

investigation of the subject, such as by observing it.
or checking license records?

A Mo. I have referred only to documentary records on this
23 point. .
24

25

Q On whose records?

A Documentary records on this point.



Q And have you ever at any time approached any reefnet

operator or crew member to ask him whether or not his

industry has pursued such a systematic policy?

A I have not.

g Monapolized, is a, word that implies a conclusion, is it
notV
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A X didn't hear you.

Q Nanopo1ize

A I was using it as a descriptive term.

g But it means a conclusion, goes it not2'

A I am not. sure I fol1ow you.

Q If we say, as you do .here, "...and rapid1y monopoli. zes

the reefnet. locations, " I am asking you, is not the

word "monopolized" suggestive or a xesult. of a conclusion

you have reached?

A Ho. It. 's a description of a fact, an activity, a state
Of RffR3.X'8 ~

Q Nonetheless, is it. not a fact that your so-called

desex'iption carries with it a conclusion that this

occurred as a conscious activity by non-indians'

A I can't acid ta my statement .
9 When did this alleged event occux', the monopolization af

the reefnet lacationsP When did it occur? Can you give

llS d8t88?

A Yes, if you will bear with me for a moment while I find the
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1 Q, Xf you would, ; please.

2 A Well, without taking time, perhaps to look here, I can

give you rough dates; not preci, se years

4 Q Xf you would, please.
A Toward the turn of the century, in the early 1890 's,

the fish traps

Q We will all concede that at a certain location or two

10

there were fish traps placed that then eliminated

reefnetting as a form of fishing at. a place.
You are not prepared at this time to state to the

Court. , are you, that fish traps terminated all reefnet
locationsy

13 A By just about the turn of the century, traps had been

14

15

16

17

18

19

20

22

23

set so as to prevent successful reefnet operations at
all of the major reefnet sites as far as the documentary

records go.
After the traps were outlawed in —what was

it. —1934 or '35 or '36, somewhere along in therei
Indians began to reefnet again. Some, of course, had

been doing it in a small way in the intervening years .
Within a very few years, the percentages

and I could find you the dates and give you the years

of how many Indians and whites —very quickly the whites

came into the reefnet industry along with the Indians

25 and within a decade —that is what you would caIl a
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ballpark figure -- the whites had control of the reefnet

locations. .

The documentary records suggest that not

only- with reference to Indian fishermen, but with

reference to competing purse seiners, for example, that

the xeefnetters were known to use guns or thx'eats of

violence to ward off= competing Indian and competing

non-Indian fishermen.

This is the context in which I have used the

10 words "throw off" or "monopolized" or what-have-you.

Q You have no concrete instances, have you, to cite or

12 support this assertion of gunplay?

The concxete instances are simply documentary reports

14 to this effect.
Q Documentary of what nature?

A Previous litigation —I beg your pardon.

Q Documentary of what nature?

18 A Some of them depositions given in litigation. Some of

19

20

them x'eports by non-Indians describing the current

situation, whether in reports or in newspaper accounts

21 Q When w'as the litigation--
A —contemporaneous ones .

23 Q When was the litigation to which you had reference?

24 A I have mentioned the Alaska Packers case, which wa's in the

25 '1890 's.
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Then there -was another case, if I remember

correctly, somewhere about 1920. I am vague on dates.
I would have to check my notes.

Q Surely you have no basis for any assertion in the
'40 's, '50 's, or '60 's, that. such an activity was

pursued?

A Ho,
'

and I have not so stated. I have no knowledge.

10

Q When .did the Lummis stop reefnetting off San Suan Island?
A I don' t. think I know the answer to that question.
Q Were there trapS there thatexcluded the reefnetting

12

13

14

15

16
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18

19
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24

25

operation?

A I would have to check my notes .
Q By the way, a digression before I open up a new line.

At points throughout your report, you have
made reference to the Salish culture; is that. not
correct?

A Yes

Q What is the basis or the authorities you relied upon for
conclusions or data relating to them?

A All of the relevant professional literature.
Q Such as? Could you detail some of the relevant

professional literature, giving us names and sources?
A You could start with professor Boas.
Q And his time of writing was approximately when?

A The latter part of the 19th Century.
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1 Q And he wrote on the Salish culture?

A Yes.

I could go on through—
4 Q What'other authorities?

5 A I could name twenty or:so people. Is that what you are

asking for?

Q Who wrote on the Salish culture? Is this corxect'?

8 A Yes.

9 Q could you give us the names of a few more whom you

10 consider the more outstanding authorities?

11 A Yes. Professor Homer Barnett.
12 Q With, whom was he connected' ?

13 1 believe he 's retired now, but for many years

14 Q I put, it in the past tense.
15 A Sorry. He was the head of the Department of Anthropology

16 at the Univex'sity of Oregon.

17 Q And who were, perhaps, some othex' names?

18 A Professor Ernan Gunther, who was for many years the head

19

20

21

22

23

24

25

of the Depaxtment of Anthx'opology at the University of

Washington.

Dr. William Elmendorf, who is at. the University

of Wisconsin, I believe, at present. Professor Melville

Jacobs, who was with the Depaxtment. of Anthropology at
the University of Washington.

Professor Wayne Suttles, who was head of the
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ET7 2

Department of Anthropology at Portland State University.

I'm not positive of the title.
Q And is it your statement then that all of them wrote

on the Salish culturey

10

12

13

14

16

17

18

19

A All of these people have published extensively on the

Coast Salish culture, yes.

Q Thank you.

Now, directing your attention as to what was

I might, describe as supplementary, written testimony

when it was filed as UsA Exhibit 52, additional written

direct testimony by you consisting of the six pages.

A Yes, that's right, it was six pages .
Q Now, turning to page 4 thereof, yes page 4, at lines

20 and 21, yoh state —have you found the point?

A Yes, I have.

Q First:
"The nature of gear usedbas influenced the

recording of &sAX@t;.""

Now this is a true statement, isn 't that

20

21

22

23

24

25

correct2

A In my view it is, yes.

Q Going on to line 25, "Second, Indian fishermen, like all
fishermen, shifted torose locales which seemed most

productive at any given time. "

This also is a true statement, is that correct7
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A Yes.

Q Would not that' latter statement be the basis for the
purported -reefnetters'-to have taken different locations
for their operations at various timesy

A No, I think not. I think you are pulling a statement.
from one place and applying it to another situation that
it was not written with regard to. The shifting of
locations that I referred to earlier in my oral
testimony today, as it was engaged in by Indian

10

12

13

reefnetters, had to do with setting the gear to take
advantage of different tide conditions.

In other words, a man might own two locations.
Q Then, you wish to qualify your statement at lines 25 and

14

17

26.
"Second, Indian fishermen, like all fishermen

shifted to those locales that seemed most productive
at any given time, " including the operation of the

18

20

21

22

23

24

25

reefnets, then?

A The statement n.quires no qualification.
Q If it requires no qualification, , does it not follow that

of course a person might. have fished at various times
in various places under various conditions with reefnets,
isn't that correct'P

A Certainly.

Q They had no fixed stakeout location that could be establishe
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They didn't have compasses to take cross bearings, they

had no fixed locations. They went where the fishing was?

A Mo, that statement does nct. follow the previous one.

Q Didn !t they go to the part moet. productive for fishing
like your lines 25 and 26 say?

A No, sir.
Q You say a reefnet location at one location was just as

good, -one seasoh, one time, as another, then; is this
correct?

1.0

12

13

A I have nowhere so stated.
Q I thought that you were saying here that as to reefnets,

lines 25 and 26 didn 't, apply.
"SEcond, Indian fishermen, like all fishermen,

shifted to those locales which seemed most

productive at any given time "
Didn 't reefnetters shift in accordance with

18

19

20

21

22

23

25

the principle that you have stated there?
A Yes, they did, Mr. Rhea.

Q That is all I want, thank you.
I

A That affirmative answer requires qualification. I think
I have already explained to you.

MR. RHEA: If we might have your attention
directed to Exhibit 62. 62 is the map over there.
Let's see, who admitted that? That would be 62 .
Do you have Exhibit, 62 there on top, Mr. Walters?
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THE BAILIFF! I have 61.
NR. .RHEA: If you just roll that. up, roll it

up, over "the top', and then I would request, your Honor,

permission to advance to the exhibit.
Your Honor will obserVe that that is so finely

detailed that it is impossible to pursue a rational
discussion of it from here. ,

THE COURT:. Perfectly all right.
9 Q Now, Dr. Lane, if you would forgive the informality,

10

12

13

would you please come to this exhibit. with me? It is
so detailed. Naybe we could both inspect it together,
please.

THE COURT. And be sure and speak loudly, please
14 Q Now, directing your attention to this, which was

15

16

17

18

introduced in evidence yesterday or the day before as

U.S. Exhibit Number 62, you will recall, Dr. Lane, that
you pointed out that it showed here on San Juan Islands,
down here, Hudson Bay Company fishing stations, did it not?

19 A That is correct.
20 Q Then it also shows right there above that designation
21 I just read that says "Indian fishery" does it not?
22 A Yes. Similarly, up here further on what was, I think,
23

24

in the original testimony referred to as the northwest

corner of San Juan Island. Once again, it. says, "Indian

salmon fishery, " does it not?



Yes~. it does .
2' Q I believe from the-testimony when this exhibit was

introduced there was no other Indian salmon fishery

station put. out. —oh, there is Very well, there is
one up here, let the record show, at the end of what

is probably Point Roberts. It certainIy is at the top

of tha 'map. It'has to be Point Roberts. Two things about

8 A Excuse me*

9 Q My understanding of the testimony was it was limited only

10 to the San Juans, so this Indian fishery over here, as

to these particular locations, it in no way states which

12 form of fisheries, does it2
13 A No, it does not.
14 Q And it. also does not, on the western shore of Lummi Island

15 mark any fishery location, does it'?

16 A No, it. does not.
17 MR. RHEA: Thank you, Mr. Walters, if you

18 would drop 61, please .
19 Q Bow, Dr. Lane, are you able to determine what this word

20

21

22

right to the left of the word, right to the left. of the

letter "i" in the word "Lummi" on this particular exhibit
61 —could you tell me what that is?

23 A Yes.

24 Q It is semi-legible.

25 A Sky - ak —sin, spelled there for the Reporter, S-k-a--
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10

—well, on this .copy it is not easy to see. On the
original which I examined in the ARchives, it was much

clearer, and underneath it says "fishery. "

Q Is that what this word means?

A No, that. is the name of that particular location. That
is .where the village was.

Q No, this bottom word "fishery".
A The bottom word. -is fishery, 'f-i-s-h-e-r-y.
Q What is the meaning of this word above it?
A That is the name of the Indian fishing village there at

12

13

14

15

17

18
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the reefnet location.
Q That is the village nameP

A That is correct.
Q It says "fishery" at that point, is that correct?
A Yes, that is correct.
Q I am trying to find that portion of your report, Dr. Lane,

in which you think it. is in the summary, and I thought
that I had it marked, but I don 't. find it.

You describe the various forms of fishery
that were pursued. Are you able to locate that better
than I amP I found it. It is at page, it is at page 12
of your summary portion. You state. there, about a third
of the way down:

"Fishing methods varied according to the
locale, but. generally it included trapping, dipnetting



gillnetting, reefnetting, trolling, longlining,

jigging, setlining„ impounding, gaffing, spearing,

harpooning, raking and so on. "

Xn other words, we may fairly infer from that

portion of your report that there were numerous methods

of .fishing pursued by the Xndians; is that not correct?

A The Indians of Western Washington?

Q Yes.

10

12

13

14

15

16

17

A Yes.

Q And I think we agreed some time ago in your testimony

that in response to another question of mine that the

Lummis also pursued various methods, just as you have

stated here, they pursued methods

A Mot just as I have stated here. The Lummi did not. use

all of these methods . This is a general list for all of

the tribes in Western Washington with whom we are

concerned.

18

19

20

23

25

The Lummis tried several methods, some of
which are illustrated here, yes .

Q Certainly, but it is not a practicet it is but a statement

that it was a fishery, in other words, a place where

fish could be caught but. it in no wise restricts it as

to methods. They very well may have trolled there or

gillnetted or longlined, may they not?

NR. PXZRSOM: . I am not sure what the reference
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is when he 'says "there. "

Q The place where it says "fishery" on that last exhibit

that she -and I were. referring to, right to the left,
and below the letter "i" in "Lummi. "

A Did you want me to explain that'?

Q, Yes.

A Yes, Mr. Rhea, all of the fisheries, whether they are

indicated simply as fishery or Indian fishery or Indian

salmon fishery on these maps from the collection of

Northwest boundary surveys from the late 1850 's up to

1861 or to when the collection was made, none of them

indicate the technology used in the fishery.

Q That is precisely my point.

A However, all of these locations you have had ms look at

on these two maps are located at precisely what are known

to be in hiatoric times Indian reefnet fisheries with

one acception; that is, the Indian salmon fishery on that

stream on the west coast of San 0'uan Island that you

pointed out on the first. printed map which dates from

1863. I should advise you that that is not a Lummi

location.

Q But nonetheless, the term is a generalised one, and it
could be there nearly as a point of identification or

reference as to being a place from which fish were taken,

isn'0 that correct'?



A That is correct. . Xt, is 'co'rrect that is a hypothetical

possibility. It is an unlikely one,

3 Q You don 't think that the fact that they might be trolling

or pursuing some other method there would be of such

moment, then, to note it on the map; is this correct?

6 A That i.s. correct in part. Xt is nct only that.
HR. SXONTE: I wonder if the witness could

10

13

14

15

16

finish the answer? If there is another part of the

answer that she is reserving—
THE WITNESS: The other part, I suppose the

most obvious thing is that. all of the Indian fisheries

which are noted on these maps are located at places wh4:ch

were later reefnet fisheries, and there are no fisheries

noted at places which were not later known to be reefnet

fisheries, and all of those troll fishery areas that. we

know of are nowhere noted on these maps .
17 Q By the way, in the Salish culture, were there any writings

18 from the 19th Century on them' ?

19 A Boas did. He described reefnet fishing among the

20 Songish in 1890.
21 Q Anyone besides Dr. Boas?

22 A In the 19th Century?

23 Q Yes.

24 A No other anthropologist. that I can recall,
23 Q That is wha't I mean.



1 A, Yes.

2 g - And then the final point I would liketo question you on

on page. 5 of your written direct testimony that was

supplied us, USA Number 52, yesterday or the day before,

begriming at line 24, George Gibbs —got it?
6 A Yes ~

7 Q George Gibbs whom you have quoted as an authority for
various things, does state, drawing upon information

gathered during treaty times, he wrote:

10

13

17

19

In 1855 or 1856', not published until 1877,
"As regards the fisheries, they are held in

common, and no tribe pretends to claim from another

or from individuals seniorage for the right of
taking. In fact, such a claim of the inconvenience

to all parties that Indians move about. on the Sound,

particularly from one to another locality according

to the season' ~

Now, you are not prepared then to accept Nr.

Gibbs ' statement covering reefnets?

20 A That is correct. I tried to explain to you earlier'
hoping that we could cut down in the area of misunderstandi

22

23

25

which you didn 't hear me at that time. Perhaps you will
hear me now.

To the best of my knowledge, and I have

searched diligently, I cannot find any reason to believe



from looking at the contemporaneous documents, published

and unpublished that either stevens or Gibbs knew of

the reefnet fisheries, or had observed the reefnet

fisheries, or that any of the people with whom they

might have consulted, had so observed at the time that

Stevens spoke the words that you quoted earlier about

free movement on the Sound, or at the time that. Gibbs

wrote these words about fisheries being held in common.

9 Q You don 't. believe that these maps, drawn in the early

10 1850 's were known ta Mr. Gibbs or Mr. Stevens?

11 A They may have seen the maps. I said there was no

12

13

14

15

16
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18

19

20
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evidence to suggest that they had seen the fisheries or

had occasion to have them described to them. People

looking at the reefnet fishery who were moving about

for other purposes —remember, this is happenstance in

a way, because the purpose of these maps was not to go

out and plot locations of Indian fisheries.
People observing these fisheries were not

necessarily making a full investigation of underwater

details or concepts of ownership or property rights or

anything else regarding them, so that I think it is
entirely likely that Stevens and Gibbs may have known

that. there were places up there where these Indians

fished without. knowing that these in any way were

diffeient kinds of fisheries with different kinds of
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5,

ownership rights or property concepts or controls of
fisheries that they'knew more about than the Sound,

other than I think it is quite clear from the evidence

that we have that both Stevens and Qibbs, like you and

I, were frequently guQty of generalizations on the
basis of 'specific knowledge, andmt knowing enough about

a foreign situation'to know that it was foreign.

(Continued on the next page. )
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g, Mow, one final thing and then I will guit. The

fact you are going to be here„ can 'you at some

recess look up. this information, and at some

point X'm going to ask you for it, but I wou3. d

like the dates feA the San Juan Xslands that. you

may have in your notes for determination of
reef netting by Indians @Z' this pu'rported or
all. eged encroachment. of rights-or b'y threats
of violence or any other means.

Ycu said that, you had thatg
A. I cannot give that to you specifically for the

San Juan Island sites. X can give you figures
of how many IMdians were fishing or how many

whites were fishing with the year, but I can' t.

give you as to each particular site exactly how

many Xndians and how many non-Indians were at
any particular location. X can give you how many

Xndians were issued reef net licenses aS opposed
to non-Indians in a given year, but I can't give

9, How do you establish the distinctiong
A. I simply am relying on. documentary evidence which

purports to give that. information.
Documentary evidence secured from where'
I believe I'm referring to US government documents.
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Well, that would be the thing that I Would wish

to examine later, the figuxes then on how many-

Indians or non-Indians were reef netting at given
yeazs. I know you said you can't distinguish
as to locations, but. I would like to review that

10

13

14

15

16

17

18

19

20
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22

23

particular data.
Yes. Mould you like that data nowt

0. Bo, I would like to examine. it. latex' and see what

you have on that, and thexe axe one or two other
points you were later going to make available.
I did that duxing the recess.

0, Good.

A, I have that, information now.

Q. All right. If. you will give it to us, then
A. You asked me to check on the. amounts of salmon

being purchased on the south coast of San Juan
Island7

Q. That*a one of the points.
The National Archives in Washington, D.C. , I read
a letter which was so old that I couldn' t. get a
decent Xerox copy of it, so I am reading from

my own written notes of that letter, it is a letter
dated April 11., 1859, and it was sent by henry
Custer to Archibald Campbell, who is one of the
officials on the boundary survey, he was
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Commissioner for the United States in the Northwest
Boundary Commission, and I'm reading -extracts
from his letter, and he says,

"One of the principal sources of fish
for the Hudson Bay Company is their fishery
here. According to,a statement of .Mr. Grif fin,
over 2, 000 barrels, each containing forty
to forty-five salmon, "

so that. would make

Q. How many barrels?
11 ' L Two thousand, which was the figure I remembered,
12

13

15

16

17

18

19

20

21

22

23

24

25

X remembered a couple thousand and I couldn' t
remember that exact figure, that. would make 80, 000
or more fish that have been collected heretofore
during the year.

"Halibut and cod. fish are also in large
numbers in the vicinity of the Island and said
to be unsurpassed in their quality. "

That was one source. X also have a
booklet called, "Hotes By pioneer, l851, " which
are reminiscents of William John McDonald who was
sent out by Governor Douglas from Victoria to
establish a Hudson Bay fishery on San Juan Island,
and he notes, and I'm reading from pages 6 and 2
of that. pamphlet
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0. Where is that. diary Stored, by the ways

I beg your pardony

g. Where is the diary stored?
A. This is in Victoria, however, a more accessible-
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place is also -- extracts from it have been reprinted

in a book which is widely available, a recent
book called. , "Salmon, Our Heritage, " by. a woman

named Cecily Lyons, ',it's a huge history of the

salmon industry in. the Horthweat, Mitchell Press,
Limited, at Vancouver. , British Columbia, l969,
and I am certain it is available in all libraries
here.

Mr. McDonald weote,

"Arrived Victoria 14 May, 1S51,"

and then deleting here, he was sent. then by

Governor Douglas almost immediately to San Juan

Island to establish the Hudson Bay fishery there.
He said„ "In,the month. of June I was

sent to. san Juan Island to establish the
'salmon fishery. Starting in a canoe with

an Indian crew, James W. MacKay as pilot and

locator of the site and four Hrench"Canadian

workmen, we selected a small sheltered bay

and erected a rough shed for salting, " and



more deletions, I'm getting to the point, you want,
"This year --", this is 1851, "this year

being a short, run of .fish, only 60 barrels
of salmon were cuxed. "
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More deletions, - "The next few yeaxs
the annual output between- 2, 000 and. 3, 000
barrels, "and the Hudson say opexation,
of course, was terminated by the San Juan

water boundax'y decision in 1872.
g. And that had been conducted commencing when'
L 1851.

All right. Now, if you will supply me from
your notes later these dates, I mean the amount.

of non-Xndian and Indian fishermen of these
various locations, or do you have that at hand
nowy

That isn't the .other data that I got during the
recess, but E have another document here which

think you should have in connection with that.
Very well.

A You haven't asked me the question, but there is
no problem about identifying particulax sites
that I have identified as Xummi reef net locations

24

25

as opposed to my vaxious kinds of evidence, and
perhaps one letter will serve as an example.
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I have a letter here from George Qibbs

wri. tten from semiahmoo Bay in 1858 when he was

serving on the Northwest Boundary Commission, and

it is a very long letter dealing with a number

of problems relating to Che boundary decision which

had not yet been taken, but he in a paragraph about

the fourth page of his letter says, X'm reading

here g
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"A consideration very important to bear

in mind is that. they for the most. part. .belong

to our Indians, ",

he is referring to the San Juan Island group,

"belong to our Indians, the Lummis claiming

OrcaS, Blakely, ,Cypress, Decatur and a part
of Lopez; the Samish, the remainder of Lopez

and the- Clallams a part. of San Juan; while

only Naldron Stuart, Johns I:., Spiedexr," and

possibly a small part of the San Juana belong

to the SSaanicK of Vancouver .Xsland. "

Then there is. more on the same, but

perhaps that's sufficient to help you understand

how I established with several different documents

the cOnclusions that I arrived at

25

Q. That is implied then by the, saying they owned that,
therefore, they had the right to take fish,



is that right?
Yes

g. Do you think those are the areas to which reference
was had at the time of the execution of the tx'eaties

A. I'm not sure vhat, the answer to that question is
because one of the white men vho made his deposi-
tion at the time of the Alaska Packers case was

the same Mr. Shaw who served .as the official
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interpretex at the treaties in Western Washington,

and in his deposition in the 189Qs,'. in that
litigation, Mr. Shaw, testified '-- 'there was a

question in that litigation as to' whether the
Iummis used the reef net. locations at Point
Roberts, and Mr. Shav testified or said. in his
deposition that at. the time of the treaties, at
the time. .they--were negotiated, it was not yet
und. erstood by any of the whites or IndianS, if
I recall his deposition properly, whether those
waters would be Canadian waters or American waters.
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So I cannot answex' your question, I don*t really
know.

Q. Sy the vay, doesn't that lettex', though, from this
chap who was sent out to establish this post for
Hudson Bay Company rather confirm the point that.
was made at. page l2 of your Lummi report in
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which - and I quote,
"Collins, 1892, in a genex'al report

on fisheries of the Pacific Coast repoxted

that reef netting had been .taught to local
Indians by an employee of the .Hudson-. Bay

Company. "

A. That no way confirms that, and I have other

materials, and I was trying to not burden you with

a lengthy discussion, X have other materials can-

temporaneously describing that they were puxchasing

the salmon from the Indians, and. 'it tells the

amounts they wexe paying, how' many blankets and

the very first year they got out there, and' it is
quite cleax we hnow how many people came out

anil what they did that first yeax. They built
a. shed. for, salting, they purchased fish from .the

Xndians, and Mr. McDonald had just arrived, I think,
fx'om the Isle of Skye, I may be wrong as to the
exactly where he arrived from, and X think it would

have hardly allowed sufficient time fox him to
have arrived on the scene, invented a reef netting
technique, which is known no whex'e else in the

world, taught it to the local Xndians and start
purchasing salmon from them.
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1 9, But these particular salmon that wexe purchased
could have been caught by othex methods?
Certainly there were other methods extant among

the Indians that you detail in another portion
of your report?

6 A That is a hypothetical possiblity. I don' t
count it as a vexy likely probability since they
set up their salting station next to what is
historically known as a reef net fishery.

10 @ nonetheless, they cex'tainly could have sequined
fish from other sources, isn't that true?

12 A That's txue.
13 g, Is there any evidence that the Indians ever
14

15

in theix aboriginal state pnrsued this practice
of salting salmon'?

16 A No, the. Indians in theix. aboriginal state did
17

18

dot salt salmon to the. best of our knowledge.
P. So that would be a technique introduced by, the

non-Indians, would it not?
20 A Yes, it would.
21

22

23

24

25

MR. RHEA: Hothing further.
THE COURT: Is there anything further

now on behalf of the defendants or any other
defendant-intervenor?

If not, we will tuxn back to
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redirect.
MR. HOVXS: Your Honor, 1 thought this

perhaps would be a time for my questions.
THE COURT: That is perfectly agxeeable

t.o me ~

CROSS EXAMYHATION

BY MR HOUXS:
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Q. Mr. Rhea was asking, you scme questions in which

you xesponded as to the familiarity of Governor

Stevens in regard to--this particular area.
Mow, when .Washington territory was

organised in 1853, it. covexed the area from the

Pacific Ocean to the Bitter Root Mountains on

both the west side and the east side and also
the 49th parallel to the north and the Coluhbia

River and. an extension of the Washington State
line to the south, those were the areas covered

in the establishment of the Washington territory,
do you know?

Ax'e you asking me?

Q. Yes.

L To confirm that?
Q. Yps .'
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Et9 4

l think that is probably correct. l haven' t
checked and looked at. the documents that would

provide that information in any recent time.
(Continued on next page. )
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1 Q. Nov, 'the officers that President Pierce appointed after
the establishment. of the Washington Territory, none

of these people had resided in the Washington

Territory, had they'?

A I 'm'soiry, Mr. Hovis. The officers that he appointed?
Who are you referring to?

Q I am saying Governor Stevens was a citizen of
Massachusetts, was he not?

10

A Governor Stevens had not been to Washington Territory
prior to the time that he vas appointed in his official

13

capacity as govexnor of the new territory.
Q And the marshal that vas appointed, J. Patton Anderson,

he was from Mississippi?
14 A I'm afraid I don't know.

Q And the Secretary-Major parquarson was from Texas, was he
16 not?
17 A I don '0 know.

18 Q Anywhere in our writin s have ou found tha
19

y g Y t any of
the officers of the Washington Territoxy were residents

20

21

of the Washington Territory prior to their appointment
as officers of the Washington Territory?

22 A I don 't really know how large a group of people you are
23 encompassing. I don't know vhat officers you have

referenCe to, Nr. Hovis.
25 Q I was thinking baiically that the .only officers appointed
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3

were=the governor, governor, marshal, the chief justice,
assistant justice, the district. attorney and the

secretary2
I'm sorry. I really don 't know, .

Q Mow, when did Mr. Gibbs come into the Washington

Territory arear'

A Well, Nr. Gibbs had been a resident in what was the

Oregon Territory before Washington Territory was separated

out . I'm sorry. I can 't remember the exact year. I
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could give you a close approximation.

Be is an easterner, and he came out to
California in 1849, along with a few other people, and

spent. a year trying his luck in the mines .
Then he came north to what was then Oregon

Territory before washington Territory had been separated

out, and he performed a number of functions in different

parts of Oregon. He was I think customs keeper for a

while. He helped with some of the treaty commissions.

I think it. was General Gaines in Oregon, those

unratified treaties . He was part of that. treaty

commission.

He later then went to California where he was

again involved in work connected with treaties which

again were not ratified in California, prior to coming

up to Washington Territory after its separation in 1853.



He arxived in the area that I have done

xesearch on, which is the Puget. Sound area, I believe

in 1854 . It could have been late '53 . I would have to

check my notes.

5 Q Was there anyone that you know of who was on the treaty

commission or worked with Governox' Stevens in regard

to these treaties who was any more knowledgeable in

regard to the Indians of the area in. which you researched

then Nr. Gibbs?

10 A That 's a hard one to answer. Nr. Shaw and Mr. simmons

12
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who were the othex two principals, had resided for much

longer in the area than Nr. Gibbs had, but I 'm not

certain that their longer residence gave them greater

insight or information into the Indians than Mr. Gibbs

during his shorter term stay. I would have difficulty

answering that.
Q Xs Nr. Simmons who was on the treaty commission, did he

or was he the same Nx'. Simmons who settled in the

Tumwater area?

28 A Yes, he is.
21 Q And he settled in that area in about I844?

22 A No, I think the figure is later than that, but still in

23

25

the late 1848 's. He made an initial trip:in and came

back and settled. I wouldn 't want to be tied down to

the exact year'.
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1 Q Governox' stevens had the duties as exWfficio

superintendent of Indian affairs, or rather superintendent

of Indian affairs within the Washington Territory of

treating and dealing with'all of the Indians in the

Washington Territory?

6 A Yes, he did.

7 Q Now, in fxame of reference, when I use the word "Yakimas"

10

12
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15

I am talking about all of the aboriginal bands and

tribes that. were confederated. into the Yakima Indian

Nation,

Now, in writings and in discussions,

contemporary wx'itings and discussions in regard to. the

Puget Sound area, when the word Klickitat is used,

isn 't, that the common name used for all Yakimas, regard-

less of what. aboriginal group they came from'?

16 A 1' think the answer to your question is yes . Klickitat,

17

18

19

20

was used generally by non-Indians in the western portion

of the territory at that time to refer to Indians from

across the mountains, without. being precise as to their
local names.

21 Q If I might have 15-A and 15-3 put, on the board.

24

25

Dr. Lane, though it wasn 't part of your project
and part of your research to cover the number of Yakimas

fishing at the usual and accustomed places within the

case area, did you run into'information or discover



information or contemporary documentation of their.
existence in this area, the case areay

3 A Of the existence of Klickitatsg
Q Yes.

5 A Yes, I dict.

6 Q And could you review some of that evidence for us,
pleasey

8 A Mell, I wasn 't. looking for this sort of information.
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So my response will simply reflect what I couldn't avoid
noticing I was looking for other things in the literature.

George Gibbs makes reference in a number

of places, to the communications, trade, intermarriage
movement back and forth of people in the upper Puyallup,
upper Nisqually areas, particularly, White River and

Green River areas, through Naches Pass, with. people from

the other side of the mountains .
THE COURT: You are dropping your voice.

Even the Reporter is having difficulty hearing you.
THE WITNESS: 'He refers to the fact that

many people in these upper river areas spoke not. only
the coastal Salish language of their immediate

neighbors, but many people were bilingual and also spoke
a language of the Sahaptin from east of the mountains.

24 Q Did you in your research discover a map in which a
population figure was indicated for the Klickitatsy



A Yes, I did,

Q 1 think I have the photographs I made from your

ox'iginals, which have been shown the defendants and

have their. approval, up on the board. Could you step

to that, please, and examine it, and see if it is the

same as what you have before you so you can resume the

stand and read from the ones you have before you while

you are at the microphone?

A Yes. I believe it's the same.
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Q Would you read into the record, please, what you have

found on 15-A and 15-B, Yakima exhibits?

A Would vou like me to identify the maps, first?
Q Yes, if you would, please.
A Yes. This is a map w'hich is entitled "Nap of a Part of

Washington Tex'ritory Compiled by Order of Lt. Colonel

Gas~: and Lt, . N. G.' Mendell, Topographical sngineer,

and George Gibbs, Esquire, 1856."

There are marginal notations on the map in

what to the best —I 'm not a handwriting expert, but

I would give it as my opinion that this is George Gibbs '
his

handwx'iting, having read a lot o+handwriting, although

I am not a handwriting expert —, , in which he gives

population figures for many groups covered in this portion

of the map, including an entry which says, after he has

gone through a number of Coast. Salish groups:



b53

3'

"To these& Klickitats of Sound rivers 400"

then underneath that, the entry reads: "Nooscope, "

which was the Indi'an name- for the Green River and.";

indeterminate bands 400.
5 Q And does he give other indications of the rivers on which

these Indians were located?
7 A Yes, he does. Later on there is a note that the

10

Klickitats ax'e offshoots of the Yakimas . The Yakimas

have intermarried with the western Indians as far north

as Skokomish, and controlled them, to a certain extent. .
12

13

Then there is a furthex' note that Leschi,
Quiemut'h-half Yakimas. Then Kitsap and Kanasket-all

Yakima.

14 Q Ieschi and. those names you referred to were principal
chiefs involved in the Indian wars on the coast?

16 A Indian hostilities?
17 Q Yes.

18 A Yes.

19 Q And some of them were signers of the treaties in this
20 area?

21 A That. is a matter of dispute.
22 Q Now, what particular groups are composing the Yakima

23 Indian Nation? In other words, there is both Salish,
24 Sahaptin and Chinookan tribes in the Yakima Indian Nation?

A 1 don' t. know, Nr. Hovis.
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Q. Let's presume that it has been agreed to in the.

pretrial order, if it has, if we might take the

Sahaptin and Salish groups on the other side of

the mountain, do you have any information as to
regards their culture, whether you could compare

it with- the culture of the Indians to the west
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side of the Cascade Mountains, genex'al knowledge?

Only in a general way, Mr. Hovis. I haven' t
re5earched the Yakima.

0. Xn a general way, are there many similar character-
istics in their culture with. the coast SalishP

A. Xn certain respects, yes.
Xn regard to the respect of salmon being .a staple
food, what would be your compar'isonP

Well, again I'm not speaking as an expert on the
Yakima. All I can refer to axe the statements

that. I couldn' t. avoid reading by Mx. Gibbs in the
literature that I was covering, and I gained the
impression there -- I would have to check back

X believe he says that the people on the eastern
side of the mountains depended even more heavily
on salmon than the people west of the mountains,

but X would have to refer again. That is my

recollection.
MR. EOVXS: X move the admission of
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F-15A and 15B.
MR. CONIFF: No objection.
THE COURT: Admitted.

jPlaintiffs' Exhibit Number
F-15A and. F-15B for
identification were ad-

'mitted in evidence. }

. MR. HOUXS: That. is all. - Thank ycu very

much, Doctor.

10 REDXRECT EXAMINATION
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BY MR. PIERSON:

g. Dr. Lane, in your research and writing your.

reports, have you encountered any statements

by George Gibbs relative to the .accuracy. of prior
population?'

A Yes, I have.

g. Could you tell us what you found'

A. I would prefer to read Mr. Gibbs' vords, if that
is a suitable answer

Q. If you have it with you, please.
I do.
Could you give the page and document you are
reading fromF

Yes, I am reading from the 1&77 publication which

was written in 1S55-56 by George Gibbs, and
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10,
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which is published entitled, "Tribes of. Western

Washington and. Northwestern Oregon, " and in it
in the first. passage which X *m going to read,
Mr. Gibbs refers to his earliex report which

was dated March of 1&54 and, was one of the reports
in the Pacific Railrcad survey, and in this
later publication, the one X am going to read from,
Mx. Gibbs was concerned again, as he had been

in the earlier one in dealing with previous
population estimates in making some estimate
about the present' population of Xndians in the
territoxy, and X am reading now from his section
on population from 1877 repoit.

"Xn my report to Captain McClellan,
and. X made an attempt to compax'e all the
estimates of the Xndian populations of the
territoxy which wexm within my reach Aaxd

actual count or census of most of the tribes
in this part. of the territory has been
twice attempted, once by myself and once
by Colonel Simmons. Xn considering different
statements which have been made from time
to time, X am well satisfied that none of
them can be taken as the basis of any accuxate
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calculations respecting the x'ate of increase
or diminution, and I amfurther inclined to the

opinion that the aggregate former population

taking one period with another, has never been

very much greater than within ourknowledge of it.
"In arriving at any conclusion, it is

necessary tq regaxd not. merely the actual fact--'

of incxease or. mortalities known to us, but the
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capacity of the country to furnish subsistence,
the modes of obtaining it followed. by -the -Indians,

their general characteristics and habits, their
fecundity, their wars and various othei circum-

stances directly or indirectly hearing'-upon it.
That the estimates even of residents cannot be

relied upon with confidence has been made suffi-
ciently evident by the discrepancies in our

different attempts of an actual enumeration and

those of' travelers like Lewi:s and Clark are likely
to have been still wider from the. facts.

"Still, as there is no other data that
exists on which to found any opinion, we axe

driven to assume these for the purposes of
d is cuss ion ~

And then he goes on with a long
discussion, but I think that perhaps is sufficient.



p64

1 0 Earlier in testimony on cross-examination you

mentioned a man by the name of Mr. Gingsey' .
Could you tell us when you met him and under

what circumstances you worked with him, please?
6 L I am sorry, I don' t. remember dates.
6 0. Was it a year and a half .ago?
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K Something like that, yes.
Mr. Gingmee. '. was Mr. McGjmpsey's

predecessor as legal counsel. for the State
Depaxtment of Fisheries, I believe, and I met .

him when I was teaching at. Bellingham at Western

Washington State College, and Mr. Gingseyy was

I believe perhaps, then also legal Counsel to
Western Washington State, and we had the opportunity

to discuss my research and my xole in preparing

reports for this litigation, and I think I sai.d

the othex' day„ X believe it was his suggestion

that X prepare the summary repoxt that I was

being asked about.

I think he, as I understood hiS explana-

tion to me, felt that if I would prepare a coxe

xepoxt, a summary report, it could be a jointly
agreed to report that would go in both for the
clients that he represented ox' perhaps all of
the defendants. I was. uncertain.



In any event, the idea was to make

a joint anthropological statement. .
9. Switching subjects, and going pack to the treaty

times, between the time of the signing of the
treaty or treaties and the last one, were there

any temporary reservations set upp

L Yes, during the period of hostilities 'when the

Indians and the settlexs were in armed conflict. .
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Q. Can you give us the genexa3. location of some of
those temporary reservationsP
Generally, they were located on islands out
in the Sound. The idea was to separate those

Indians who wex'e non-combatents from the so-called
hostile ones, and the idea was. to do this. by

physical and. geggraphic separation, so- the
Indians were asked to remove themselves to p1.aces
like For Island, and I.believe also Anderson

Island, and somewhere around, I think, Nhidby

Island.
They were told that. if they did not

go to what were then called temporary reservations,
because the treaties, apaxt from Medicine Creek,
I believe had. not yet been ratified, so they would

be reguixed to move They were told if they didn' t
move to these temporary reservations which were
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10

13

entirely unconnected to the treaties, but the

setup was a war measure, if you like, but that they

mi. ght be mistaken for combatants, and mi. ght he

killed.
Were these reservations different in location
than the ones subseguently setup pursuant 'to 'the

treaties?
Oh, yes.

g. Could you in just a brief summary outline for the
court your understanding of the prior legal
experience of George Gibbs before his activities
from 1854 onward in Washington territory

A, He .was a practicing attorney;, " I believe, . in Mew
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York for about. ten years before he came to
California in 1849.

g. And then from. California to Oregon and then to
Washington?

Then to California. I am sorry. I Can't remember

it, Reddick, R-e-. d-. d-. i-. c-k, was the gentleman,

I forget his title, who was negotiating treaties
in California.

g, Xn addition to the research and study which you

have done to compile your reports and present
your testimony in this case, Dr. Lane, have you

had any occasion to do professional work in the



area of kinship structure?
2 A Yes, I have.
3 0. By comparison to the test of your pxofessional

experience and study, how' would you xate the
time and effort you put, into Kinship structure
studies, and all the other stud, ies?

7 A. My primary field of interest in the fi,eld of
anthropology is in kinship organisation and social
structure.
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MR. PIERSON: That is all for the
United States, Your. Honor.

THE COURT: Any other plaintiff wish to
inquire?

MR. QETCHES: No questi. ons.
THE COURT: Mr. Zionts?

17

18 BY MR Z IONTZ

REDIRECT EXAMINATION

19
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g, Dr. Lane, with respect to the reef net gear,
have you had occasion to examine the types of
fisheries, gear used elsewhere in the United
States and. perhaps elsewhere in the world to see
whether reef. net gear is found in other parts of
the world or elsewhere in the United States than
in the Northwest?
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A. I have made no personal examination, Kr. Ziontz.

That statement, that I made earlier rests upon

a rather detailied examination of fisheries
literature in o'rder to try to discover whether

this was in fact a unique type of fishery, and

I have read a number of books published in Bx'itain

and the United, States and elsewhere, in which

fisheries around. the world are. described, ancient

historic techni'ques=in ChinS- and Japan, px'imitive

techniques, so-called, around the world, .and so on;

but my research has been entirly documentary

based upon fisheries experts who have been his
torians of the fishing field.

g. Based upon that research, do you have an opinion

as to whether x'eef ne't fishery as found in .use
16

17

diana was uni, 'que in the world2by the Lummi Iu,

Yes, I have.
18 And what. is tha t opinionP
19

20
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That it was unique. to this particular area. It
is a local Indian invention not known to e'kther

history or geography anywhere else.
Do you have any knowledge or infoxmation as to
whether non-Indians used any Indians names for

any of thegear ',or methods of operations involved

in the reef net fishery?



A. Whether non-Xndians used Indian names?

Mo I have no information.

10

0, Could you tell us in terms of the concept you

spoke of earlier, that. is the aculturation process,
and if so, how?

A. Yes, I think it is a beautiful example of one

ethnic group taking on culture complex. , culture
traits that belonged exclusively to, the other.
Xn this case, the non-Indians were taking on part
of Xndian culture.

0. You mentioned that boulders were taken from

Chukanut area. What was the use to which these
13

14

15

16

17

boulders were put?

L These were the anchors, if you like, the fixed
appliance which was set' down on the named, ,

individual locations where the . gear owner fixed. ,

attached his lines.
18

19

20

21

22

23

g. Did you mean to imply that the Chukanut area was

the only area from which these boulders were taken?

A, No.

9, Where else were boulders secured?

A. I don't know.

Do you know if the boulders were taken out each

25

day?

Oh, no, no. The opening of the season when the
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gear was fixed, the gear would be fixed at the

best low tide , the lowest tide prior to the

commencement. of the fishery.
9, Do you. know' whether the bouldexs were small enough

to be accomodated within the boat or whether they

had to be carried out to the site by some othex

means2

10

A. I don't xecall any specific information about,

the method of transport.
THE COURT: Since i.t. may, not appear,

12

13

14

15

16

17

19

20

21

22

23

24

25

anywhere else in .the record, the Chukanut area
I think is roughly east. of the'lower poxtion of
Lummi Island, as it is now desi. gnated; — is. that
correct2

THE WITNESS: That is my understanding.

0, Mow, what, wi. thin the Indian, I ummi Indi;an. system

of ethnic rights, obligations, what, was the
attitude of the Lummis, would the attitude of
the Lummis, would the attitude of the Lummis have

been toward an occupant of the site who was out

there without any right of inheritance ox without

any claim of ownership, let's say, other than

some other Indian just went out. to a Lummi family
site and set up reef net gear. Would there have bee

friction2
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A. Anything I say here will just be conjecture,
because I have no evidence that anything of
that nature ever occurred, so to pxedict what

somebody's reaction would be to something which

had never happened would be. pexhaps not. too fruitful.
Q. Howevex, you testified it has occurred in contem-

poraneous times'
yes, not by other Indians, however.

g. But by whites?

A. Yes.

12

~ -Tll
14

Do you know whaf. the L'ummi reaction was to thatP

(Continued' on next page. )

15

16

17

18

19

20

21

22

23

24

25
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1 Q What was that reaction'?

2 A Well, as is recorded on the. documents which I have

reviewed, they were much exercised over the matter,
and sought legal assistance from the Indian agent, from

the U. S. Government, and private lawyers, attempting

to deal with the situation in a lawful way.

Q Were they successful?

8 A Mo.

Successful? They were successful in involving

10 other people . They were not successful as to their
results .

Q That was my question.

13 A yes ~

14 Q Apart from the Lummi situation, Dr. Lane, can you tell
15

16

17

us whether your studies have shown to you conflict
between the whites and Indians over the fishery after
the treaties were made?

18 A When you say over the fishery, do you mean generally

19 in Western Washington?

2O Q Generally in Western Washington.

A At treaty times? Immediately after the treaties?
Q From the time of the treati. es and thereafter.

23 A We 11, certainly in the first. few decades af ter the

24

25

treaties, no, with one or tvo very minor exceptions.
When 1 say "minor" I mean simply numerically,
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one or two exceptions.

However, later on' when the whites began to
engage as .competitors in the fish harfesting, there

were frequent instances of conflict.
Q When would you place that historically?

THE COURT: You mean the beginning of that?
NR. FIONTE: The beginning of the conflict, yes.
THE WITNESS: 1870 's-1&80 's.

Q Did the conflict take the form of litigation or
10 legislation?

12

A In some cases.
Q Were there questions of conservation raised in those

years?

14

15

16

18

19

20

21

22

23

24

25

A. I don 't. think that was the issue.
Q How was the issue framed?

A The issue was who was going to harvest the fish.
Q Would you say that there has been a continuous history

of conflict between the non-Indian and Indians over

the harvesting of the fish in western Washington since
the 1870 's'?

A Yes; with the qualification that when you say ".continUousi

there have been times in which the Indians vigorously

tried to protect their rights and other periods of. time

when they were apparently inactive in this area.
How, I haven 't made a thorough survey. I, have
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10

12

13

15

17

18

19

20

21

22

23

24

not tried to document from txeaty times to 1973 the

history of fishing controversy between whites and

Indians. I am only relying on the reading which I
happen to have come across while looking for other

things in the fishery literature.
MR. KIONTZ: Thank you. I have nothing further.
THE COURT: Anyone else foi the plaintiff7
MR. TAYLOR: Your HOnor, because Dr. Lane is

going to be required to return next week to discuss the

guinault report, I thought, that the few guestions I had

would be better asked at that. time to make them

contiguous with the other considerations of the Quinault

repoxt.

THE COURT: As you please .
NR. TAYLOR: Thank you.

THE COURT. Anyone else now? Any further

interrogation of Dr. Lane' ?

.Excuse me, Mx. McCimpsey.

MR. NcGINPSEY: At this time, your Honor, I
would like to offer Exhibit F-39 which Dr. Lane

identified and described. I don 't believe thex'e is an

objection.

NR. PIERSOM: No objection.
THE COURT: Admitted.

25
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'2
(Exhibit NUmber F-39 fcr identifica-
tion was admitted in evidence. )

RECROSS EXAMINATION

BY KR McGIMPSEYr

Q Xn answer to some questions by Mr. Rhea, Dr. lane, you

indicated that. as far as fishing occurring at the time

of the treaties that the white fishermen were using

10

12

13

15

16

17

18

19

20

21

22

23

24

25

cotton nets, or at. least fiber nets that wou1. d be unlike

the nets that would be native to the aboriginal people

here is that correct?

A Yes.

0 Are you then stating that at the time of the treaties
there was white or non-Indian people engaged in the act
of fishing?

A Yes to the extent that they were providing the gear.
I believe I mentioned to you specifically, Mr. McGimpsey,

that the seine which Swan and Riley were using was,

in my opinion, an introduced European beach seine .
I'm not prepared to say whether the fiber was cotton,
linen or what-have-you.

0 X have a little difficulty. I thought you said to Mr.

Rhea that certainly there were non-Indians fishing at
the time of the treaties.

A Perhaps I wasn 't as clear as I should have been. I was
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thinking of people like Swan, and Riley and I believe

10

12

13

14

16

17

20

21

there was a man by the name of Brunn who was operating

a fishery at the mouth of the Satsup.

There were perhaps half a dozen, at. most,

to my knowledge, white individuals who may we11. have

been fishing themselves with a beach seine or using Indian

labor to perform this .
9Te really don 't know from the literature. But,

in any event, it. is quite clear that seines of
European manufacture or American manufacture, non-

Indian manufacture, had been introduced into the area

that. we are concerned with at. treaty times, and that. was

all I meant to say when I said that we had evidence of
nets of non-Indian manufacture in. the area.

Specifically with regard to the earliest
accounts that we have of non-Indians engaging in reefnet.

fishery, or attempting to compete in the fisheries at
the Indian reefnet locations, we know that they were

using their own nets and not those of native manufacture

because they were having troubles with distintegration

and wondering how they would treat the nets .
Q Now, referring you to USa-62, is that exhibit a

23 navigational chart or is it--
24 A This is 62?

Q Yes, I believe it is.



NR McGINPSEY: — Nay I aPproach?

THE COURT: Certainly.

Q (By Nr. McGimpsey) Yes, it would be USA-62. Can you

tell us what the nature of this map is?
THE WITNESS: May I read from the title of the

map?

THE COURT: Yes, of course.

10

13

15

16

18

THE WITNESS: The map is entitled:
"U.S. Coast Survey, A. D. Bache, Superintendent.

Haro and Rosario Straits, and the Islands between the

Main and Vancouver Island. Compiled from a reconnaisance

by the U. S. Coast Survey Steamer ACTIVE. The Surveys

of the U. S, Exploring Expedition of Captain

Royal Navy, from information furnished by the officers
of the Hudson Bay Company and from a Survey of 'George

Davidson, Esquire, Assistant U. S. Coast Survey, by James

Alden, Lt. Commander, United States Navy, Assistant U. S.
Coast Survey, 1853."

19

20

Q Is it your understanding of this map that it would be

used as a navigational type map?

21

23

24

25

A Ho

Q Do you know why it was prepared by the U. S. Coast Survey?

A I believe it was in connection with providing information

about the area.

Q Do you know whether or .not there were other maps that were
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used as navigational charts in 1853 that. had been

prepared for this area?

A I wouldn 't be able to answer that without looking again

at the maps that I have reviewed. This is certainly

not a navigational chart in the sense in which we use

the term today. Et does: ."; have soundings, of course.

g In what sense is it different than a navigational

10

12

13

14

15

16

chart would be today?

A Well, in a number of ways . It doesn 't contain various

kinds of landmarks and markers that we would expect to

find on a navigational chart today. It. doesn 't include

compass bearings, et cetera.
0 Now, as regards it 's not containingnavigational markers,

are ycu familiar with how many navigational markers

might have been in place in 1853?

A Not offhand, no .
17 9 And as far as the directions of north or compass directions
18

19

on the map, it does contain latitude and longitude lines,
does it not?

20 A I think so.
9 And would those be oriented to a true direction of

22 north and south/ east and west, as you understand it
23 would be on their mapmaking in 1853?

24

25

THE COURT: You mustn 't drop your voice .
MR. NcGENPSEY: I apologize, your Honor.
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Q (By Mr . McGimpsey) Would the markings on a map of .the
latitude and longitudinal lines on a map in 185 3 ref 1ect
what. the mapmaker wou 1d unde rs tand to be the north and

south/ east. and west true dix'ections on the map as

opposed to magnetics, say'P

A I can 't answer that. question .
Q What was the purpose, do you believe, of indicating

Indi an fishery at the southeast corner of San Juan

Is land?

10 A As I suggested yesterday, I can only offer a hypothesis,

12

13

an idea . One thought that occurred to me is that. these
might have been noted because they were landmarks, if
you like, obstructions to navigation . They were set
gear sitting out there at these locations .

Q That would mean an obstruction to navigation in that.

16

17

channe I - which is between Lopez and San Juan IsIand?

Is that what you ax'e referring to?

1S A In a general way, yes,

19 Q Nov, am I correct that there is no indication of a

20

21

22

23

fishery of any type off of Lummi Island indicated on this
map on the west coast. of Lummi Is1and, but there are
are there not, fathom soundings along the vest coast
of Lummi Is1and?

24 A That is correct .
25 Q Now f do you have any exp 1anation as to vhy they vou 1d have
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fathom soundings and the markings of an Indian fishery

off. the southeast coast of San Juan Island, and if
such a fishery existed, would not have indicated, the

fishery off the coast of Lummi Islandg

A Anything I say here would be purely conjecture, but. I
might point out that in one case, we are working in a

rather enclosed area, and another, much wider open

area,

9 Q In both cases, is it not true, in the case of the area

10 between Lummi Island and Orcas Island, that is a

passage, is it not?

A Yes, it is.
13 Q And the same is true between San Juan Island and Lopez2

14 A Yes, of course. They are quite different with passages .
Q They are different wfdfhpassages, but. they are both

16 passages?

A Certainly.

ET12

18

19

20

(Continued on the next. page. )

21

22

23

24

25
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10

0, Now, I believe you indicated that .as far as
placing the anchors, which were these boulders,
in place, they were done at. low tide?

A.

Yes�.

9. Were they rolled down into the water from the
land, or how were they placed?
Mo, I would want to refer to my notes if I
were going to give. you a precise description. But
my recollection is that they were fixed with a
native rope and lowered down inta position from

boats.
12

13

14

Q. Why is the low tide significant?
Because .they were some depth underwater, and it,
was easier to work at low tide before the fishing

15 season in order to set the. gear, to get the gear
attached in place at that stage

17

18

19

20

Q. As I understand. it, the significan'ce of '-low tide
would be after the boulder is. already in place„
it would. be attaching .the lines to the boulder
in subsegueut. years, is that correct'?

22

25

Yes, correct.
g. And do you have any idea what depth of water we

are talking about when we say, "at low tide" ?
Without. referring to the notes
Would the boulders be exposed at low tide?
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1 L I think not.
2 0 Do you have any idea of the depth of the water?

I would have to refer to my notes.
4 0. Would you have it in your notes?
5 K I think I do.

If you could get. that. information for us from

10

your notes.
Are you presently aware of. where- the

currently used reef. net', . sites:off .the west coast
of Lummi Island are located'?

12

13

A Mo, I'm not.
g. So you are unable to tell us whether, or not

those sites would be in locations that. had been
14 used by the tummi Indians?

A That's correct.
16 BR. McGI14PSEY: That's all.
17

18

THE COURT.- -Anything further from anyone?
If not, we will conclude and have the mid-day

19 recess We will reconvene at l:00 o' clock.
20 {At 12:30 p.m. a noon

recess was taken. )

22

23

24

25
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AFTERNOON SESSION

September 7, 1973
1:00 o' clock p.m.

DR CARROLL L. RILEY'

called as a witness on behalf of the defendants, being
first. duly sworn, was examined, and testified as follows:

12

13

THE CLERK; Would you please state your

full name and spell your last name'? .

THE- WITNESS: My full name is Carroll-.
L. Riley, R-i-l-e-y.

THE COURT: Be seated, please, thank you.

14

15

16

17

18

19

22

23

25

DXRECT EXAMINATION

BY MR CQNXPF:

g. Dr. Riley, are you= the same Carroll 'Lav'exhe

Riley whose prepared testimony has been submitted
i.n this court as Exhibi. t D-17

A That is correct, sir.
And in the testimony which you have prepared
for the court are there any additi. ons or corrections
that yoy., care to make in itP
Yes, there are a few.

Befoxe going on, I might. apologise



to the Court. I suppose on the doctrine of

egua3. time, Dr. Lane yesterday came down with '

a co3.d, . Today a hay fever condition of mine has

flared up, and I am at the moment. trying= to balance

a rather strong antihistimine, taking enough to

keep my voice: from clogging up and my nose from

running, and not. taking so much that I go to
sleep.

Perhaps 'the adrenalin

12

Dr. Riley, would you please proceed to indicate
for the record and for the- court, page and. line
numbers, 'if you can, to t' he corrections that. you

care to make?

15

16

17

18

19

20

21

22

23

24

25

Yes, there are, first of a3.1, two or three of
very small errors that I would like to correct.

There may we13. .be others that I haven' t
caught. On page 2, line 5. , this, I -think, was

simply a matter of the typist, not putting in all
of my line.

When I attended the University of
Ca3.ifornia there were in fact. only two universities
of California. I believe they are numbered now.

I attended UCLA, so the words Los Angeles should

be included, there.
On page 36, the. last page, line 7,
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I specify the Chem-a-kum at the head of Hood

Canal. X mean, of course, the mouth or foot.
of the Cana1. .

10

12

13

15

16

17

18

19

20

21

23

24

25

X also say they are northwest. Actually,
just north would, probably be more accurate.

On page 5 I refer to a bibliography
which is marked fox identification, line 8, page

5 as Defendants' Exhibit G-l, and this biblio-
graphy has -- it should be updated in minor

ways, which is the natural evoluti, on of a biblio-
gx'aphy ovex' a pexiod of months, but unless
somebody specifically wants me to do that I will
not. bothex .

However, something that I think will
be of interest to this Court and to. these kinds
of trials, a press in New York, named Garland

Press is now in the process of publishing in
five volumes the Puget, -- X a'm sorry, ' the Coast
Salish Indian matex'ial from. the. Xndian Claims
Commission. This includes my own xeports of which,
Defendants' Ezhibit G-21 is a small but rather
important paxt. It includes the reports of othex
people, Herbex't C. . Taylor, fox example. Verne

Ray (phonetic)
„

Elmendorf, I believe his dissertatio
Dx . Suttles dissertation, and several others.
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12

13

14

15

16

9, Dr. Riley, I have asked the Clerk to mark for
identification G-ZZ through G-26 which consists
of your Indians Claims Commission reports on
several of- the .tribes in %he case area, and as
G-Z7, for the record, I have supplied two copies
to the clerk and, of course, copies to opposing
counsel of portions of a book entitled, "The

Puyallup and Misqually, " by Narion TiiT. Smith,
and if my impressions are correct the -plaintiffs'
counsel do not object to these exhibits being
offered at. this time.

NR. PIERSOM: Mo objection.
THE COURT: They are admitted, .

(Defendants' Exhibit Number
G-ZZ through G-27 for
identificati, on were
admitted in evidence. )

17

18

19

20

21

22

23

24

25

NR. COMIPF: I don't believe, . as long
as we are on the subject'of exhibits, for purposes
of the record, I believe that the-balance of the
anthropological exhibits, I don' t, have my list
which Dr. Riley would have sponsored, have been
admitted by stipulation. Am I correct?

NR. PIERSOM Yes

Dr. Riley, would you proceed, if there are any
further corrections or additions you would care
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12

13

14

15

16

17 '

18

20

21

22

23

24

25

to make to your prepared testimonyy

Yes, on page 24 at. the very bottom, the last, line
of page 24, line .33, or actually, line 3l begins
the question -- to line 33, and then line 1,
the question -- let me rephrase it briefly.

"g. In your opinion. .." asking me

did any of the Indians at the time of the treaty
understand English, my answer was:

"A. To the best of my knowledge, there
is no statement in the treaty documents that
indicates English was used, " - and then went

on to say that. I thought it was almost beyond

belief that some of them did not u'nderstand

English.
At the time I gave that I had not seen

the ancillary documents of the plaintiffs. relating
to the treaties, or at least. I had not'seen them

recently. I had seen- them in earlier yeais, and

was depending, I believe to some degree, .on Dr

Lane's testimony and my own memory. -Zher@ is at
least one mention, and this is a mention in the
exhibit, Plaintiffs' l2, a letter -- Plaintiff
12 is a series of documents that relate to the
Treaty of Point Elliott, and, if in effect. -brome of
the treaty minutes. This isn't paged, so
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10

12

13

14

16

17

18

20

22

23

24

25

it is page 5, I believe, but that big page„ ox

page 2, part (b), under the heading, "Monday,

January 22, " and it. has 1955, but I assume that
would be 1855.

Thexe is didcussion between Governor

Stevens, a CokoneL, Simmons of Seattle, was called
the Chief of the Duwamish, et cetera, and then
the statement:

"This done, Governor Stevens informed

them that .the treaty, in puxsuance of the
views pxeviously explained to .them, had been

drawn up and would be read and translated to
them. It- was accordingly. translated in jargon
by Mr. F. Shaw, the interpx'etor, and then

xepeated in the Indian language by a

Snohomish Indian named Blank, or John Taylor,
who undexstands English also, and had been

previously made thoroughly acquaj. nted wi, th
its

features'�

, . There is no. doubt existing as
to their understanding of--. the subject. '

By "their understanding" I assume that
they are talking about the Indians gathered at
this treaty place. There is, of course, no indica-
tion how well John Taylor understood English, but
there is an indication that he did, and that by
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implication had been previously made acquainted

with the features of the treaty.
By "implication, " I feel made acquainted

in English.

10

Q. Are there any other additions, corrections that.

you caxe to make to any of the responses that you

have made to the questions in your pri paxed testi-
mony?

A. I believe not. , sir.
THE COURT: Before we conclude . that last

12

13

14

15

16

17

20

21

22

23

24

25

one previous, namely, -your answer beginning

the bottom of page 24:, the sole instance, as I
now understand from your present testimony, the

sole instance indicating that. an y Indian participat-
ing in the treaty negotiations that, had any acquain-

tance with the English language was this, one

instance that you specified.
THE TiiTITHESS: That is the only one 'I

have been able to find, yes. '

THE COURT: Thank you.

MR. CONIFF: I believe, Your Honor, that.

I am prepared to move the admission of the testimony
of Dr. Riley in the record as it, has been modified

and corrected, and I also note that there were

objections presented by Mr. Pierson on behalf of
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10

12

13

14

15

16

17

18

19

plaintiffs to certain portions of that testimony.
NR. PXERSOM: First objection, Your

Honor, appears on page &, line 6, and the question
really asks Nr. Riley to speculate about the
intentions of the United States government and

the United States Attorney's office.
I don't think he is competent to do that.
MR. CONXFF: X would submit it goes to

the weight in that the witness is available for
cross-examination, and he states, this is my

understanding of the situation.
THE COURT: Well, to what extent. do you

know how the United States Attorney's office
used. your studies in this particular respect?

THE WXTNESS: They used them.

THE COURT: X mean of your own knowledge

now

THE WXTNESS: Of my own knowledge' ?

THE COURT: Yes.
20

21

23

24

25

THE WXTMESS: Xn the opinions given in
a number of cases, there are references on the
part. of the Commission to my studies. I assume

that would be through the use of the
THE COURT: Thank you. All right, that

addition to this, the asnwer to the question,
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of course, now clears the record
MR. PIERSON: We withdraw the objection

on page 21 '
THE-COURT: Very well.
MR. PIERSQN: Withdraw the objection on

page 22

THE COURT: Very well.
MR. PIERSON: Withdraw the objection at

lines 11 through 1B at page 29, and the objection
made to the remainder of that page in the first
five lines, the following page 30.

Withdraw the objection on page 30;
withdraw the objection on pages 31, 32 and the
objection on page 33, and that does away with
the objections.

(Continued on next, page. )

19

20

21

22

23
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NR. COMIFF: I might be'permitted, your Honor,

there are two oral guestions I would like to put to

Dr. Riley so that his complete direct testimony may be

in the record at. one location.
THE COURT: Yes

The witness ' written exhibit, D-l, is admitted.

(Exhibit Mumber D 1 for identifica-
tion was admitted in evidence. )

10

12

13

14

15

16

17

18

19

20

21

22

23

24
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Q Nr. Riley, I want to read to you from the record in this
case certain testimony given by Dr. Barbara Lane,

which appears at. transcript. pages 1749 and 1750. I
will read it for' you now, commencing at. line 16 on page

1749. In this testimony, Dr. Lane is commenting upon the

differences in her views as contrasted to yours as

contained. in your summary report, which is Exhibit

G-21. She states:
"And the final sentence to which I object,

with .which I disagree, is 'if we apply the commonly

Accepted definition of tribes, that is a political
land-using unit, to rwestern Washington, then

obviously the village was a tribe. '"
That guote, by the way, being from your summary.



Dr. Lane goes on to state4

10

"And to my mind, this is a ridiculous

statement, because it would mean th'at. on a stretch
of Creen River, for example, where you had perhaps

eight or ten villages in a several mile stretch
of river that you had eight or ten distinct tribes,
and I don't think that that is a generally accepted

'characterization by anyone who works in this area,
apart from Dry Riley and whoever else may agree

with him, but certainly among people who have

13

14

15

16

published on the tfibes that we are concerned with

here, there is no place in the ethnographic

literature that. I know of where any anthropologist

in modern times has said that. each village was a

separate tribe ."
Would you care to comment on Dr. Lane 's .

17

18

testimony?

A Yes. I do think a comment. is necessary here.
19

20

Dr. Lane, 3: am assuming, had not. seen this
document, this defense Exhibit G-21, there before she

21
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25

says in her own summary report that. she had not read at.

least a part. of the material from the Indian Claims

Commission.

I assume that she hasn 't read this, because

if she had read it, I believe she would have caught the



b65

essential sarcasm in that statement.

I was trying in there -- and I tried all
through my writings in that —in those cases to point
out that in the Puget Sound area, and generallyin
Western Washington, although there is one exception, but
generally thx'ough Western Washington, the village was

the largest political unit, the lax'gest cohesive
political unit. .
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Even the village had a very loose kind of
political authority, but. there .was certainly nothing
above the village.

therefore, was objecting to the rather
casual use of "tribe" which was being done, and in terms
of some of these cases, "tribe" usually meaning the
people of an entire river, valley or an entire drainage,
ox sometimes people of an entire stretch of coast.

I thought that peoples in a river drainage
did not have this kind, of cohesion, it was unfortunate
to call them tribes.

I would, however, point out as a kind of an

anthropology lesson —actually, I think Dr. Iane went

on and pointed this out later on herself —that there
is nothing really sacred about this terminology, and

particularly terminology like "tribe. " It 's almost 'as

bad as a term like "rape. " It can mean so many things to
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so many people. I was trying to not use it, and I did not

use except in these kinds of contexts, where essentially

I was explaining something.

The other part of Dr. Lane 's statement—
I think Dr. Lane has unwittingly drifted into a kind

of sophism nere.

Would you read the last few lines of that.

again, so that I can comment a little, with this a

little clearer in my mind?

10 Q (Reading: )

"And to my mind, this is a
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ridiculous statement because it would mean that
on a stretch of the Green River for example where

you had perhaps eight. or ten villages in a several

mile stretch of river that you had. eight or ten

distinct tribes, and I don 't think that that is a

generally accepted characterization by anyone who

works in this area, apart from Dr. Riley and

whoever else may agree with him, but certainly

among people who have published on the tribes that
we are concerned with here, there is no place in.

the ethnographic literature that I know of where

any anthropologist in modern times has said that

each village was a separate tribe. "

A Perhaps one 'could find a statement such as this. But the
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import. of my point was that the village was the largest

unit of political control, and. there are a number of

people who have agreed with that.
Xn fact. , before the Xndian Claims Commission

cases started, it. is my judgment that most people held

that view; at. least, in part.
A third secticnof Exhibit G-21, I Cite a number

who have worked in this area, senior and distinguished

and highly competent. people, who have worked generally

in the western North American region . I have cited

them supporting that position that I make.

Q Would you mind reading them for the record at this point. .
A Without. wanting to extend this very far, the statement

of A.. L. Kroeber, I think is germane here, page 3-2,
the second paragraph:

"From Alaska to California there does not

appear to have been a group that. could be designated.

as a political unit other than what. it is usual

to call the village; that is, a settlement on one

spot. These villages may often have been in a

state of neutrality toward each other or even linked

by peaceful trade, intermarriage, , in participation,
in each other 's ceremonies and festivals . But

they were linked like nations of the civilized

25 world, whose .intercourse, however intimate, friendly
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and longmnduring is always, as it were, in a

condition of suspense because, built on nothing

more than the occasions of the moment, ..."
This goes even further than I would go, and

I would not speak outside of the western Washington area.
I do not think it completely applies to the Makah.

I think that the Nakah had a multivillage organization,

as I have stated in a subseguent publication- but I
certainly agree that it is true in western Washington

in general.

Q Do you have any further comments that you would care to

make regarding Dr. Lane's testimony?
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A In terms of Dr. Lane's teStimony?

g In terms of the testimony that we were discussing, the

portion that. I read to you.

A I see. HO, sir.
NR. coHIpp: Therefore, your Honor, the

testimony and the witness are available for cross

examination.

MR. McGINPSEY: Your Honor, I have a few

questions.

THE COURT: Nr. NcGimpsey, did you have

something to add?

24

25
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DIRECT EXANINATION

BY NR. NcGIÃPSEY:

Q Dr. Riley, do you have any opinion ss to what may have

been the Indians ' concern. that the treaties assured

them the right to take fish at their usual and accustomed

stations?

A This, I think, was covered in my direct report.

Certainly one concern was simply the concern that they

have enough to eat, and that they be protected in this

right, this basic human right, to have enough to eat

in a period when they saw impingement of settlers
increasingly on their land.

Q Were there any other—
A -- by "their lands" I mean Western Washington Territory

generally.

Q Were there any other reasons that they might have thought

to have been secured of their right to take fish at
their usual and accustomed stations other than their

own sustenance of food?

Dr. Lane discussed at some length the commercial uses

in this area as far as Indian fisheries are concerned.

The data on that, I think, are'somewhat mixed. There

unquestionably, however, was Indian trade all through

the area, and certainly trade was one of the factors.
Q 14ow, referring yod to Exhibit NLQ-l, which is a report by
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Dr. Paul Thomas, a history of salmon fishing. at Canada

and the Puget Sound. , I will read to you at least a
portion of that report that had been read .to Dr. Lane

and ask you to comment on it. The portion I am reading
from is taken from page 1 at. the beginning of the
second paragraph:

"Consumption of Pacific salmon by whites

began with the first visits of early Spanish, Russian

and English explorers, when exchange with Indians

allowed them to replenish their stores . Early
settlers also traded with the Indians for salmon

and, to a limited extent, fish to satisfy personal
food requirements. However, any expansion of the

14
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fishery was limited by primitive techniques of
food preservation available. Salmon could be dried,
salted, smoked in a style of the Indians, or
pickled' in brine . Although there is evidence of
shipments to South American in the 1840 's, and to
the Hawaiian Islands during the l850 's, most

long distance transport left the fish unappetizing.
Due primarily to the sparse settlement of the
western states in the mid 19th Century, any large
development of industry awaited more rapid
transportation fadi, lities and, far more important,
better means of preservation. The development of
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the vacuum sealed metal can fulfilled the latter
requirement. "

Can you comment on that. as to whether you

agree with that or disagree with that statement, and

whatever other comments you would like to make .
A To the limit of my expertise, I would agree with it.

Ny studies on western Washington actually were not

directed to this point. There is some incidental

10

11

12

13

14
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information on it that I can direct you to, the statements

of Nr. Suckley which I think have already been discussed. .

by Dr Lane, concerning the troubles of the Columbia

River fishermen, whose fish tended to spoil.
I have no direct data on the shipping of fish

to South America or to the Hawiian Islands . I don 't
question in any way, Dr. Lane 's material on that from

the newspaper files. However, it has been many years

since I have gone over those early files, and I don 't
1S recall it of my own accord.

So, with these caveats, I would agree with that.
20

21 (Continued on the next page .) I

ET15 22

23

24

0 25
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0, Do you have an opinion as to whether the

3

4

phrase "usual and accustomed places and stations"

and the phrase "in common with" is used in .the

treaties and in the clauses xespecting the xeser-

vation or securing of fishing x'ights were likely

7

legal phrases?

I have tended to assume that they were. I don'. t
S

9

10
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12

suppose. X have given it much thought until it came

up for discussion yesterday ox the day before

yesterday, whenever.

The reaaon I assumed it, I suppose,

is two -- the reasons I assume axe two, one is

14

that, the treaty documents themselves are, I suppose,

in a general way legal instx'umezits, any treaty
document. is.
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Second, I agree with Dr. Lane that in

all probability, Nr. Gibbs who was a la~yer from

the east, from Nassachusetts, I believe, was one

of the very important people, in dx'afting or in

helping to modify a base document fr'om which

the Stevens party was working, and I would suppose

I simply assumed that he would use legal language.

It seems to me very simple legal language,

but legal nevertheless. However, xemember, this
is an anthropologists opinion on a legal matter.
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g. From your studies, do you have any opinion as to

what. the parties unclerstood, by the term "usual

and accustomed places" as used in those treaty

clauses' ?

From my own studies, I Would believe that they-

understoocl "ueual and aqcustomed. places and

stations" ancl "stations" of course implied to me,

at any rate, a, point. They. .understood these would

- he those-areas- and those individual spots where

fish and other kinds of food. was -- were taken. . -

I, in my own mind-, I think I have always

balancecl "usual and accustomed. places" to '"mnuaual

and unaccustomed" or some such'negative phrasing

that. what. the Indians -usually' -.- where the Indians

usually went. to take salmon, let's say. This is
what the treaty Commissioners. and, . I assume, the

Inciian parties to the treaty also meant by this

phrase. That again is an interpretation.

g. It would be a restrictive phrase then, in your

judgment?

I can't see how anyone coulcl agree in any light
other than restrictive.

9, Do you have any opinion from your studies as to

what the parties understood by that phrase?

THE COURT: Excuse me. If you are going
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to a new subject, why do you think that "stations"
refers to a point of land' ?

THE MITZESS: It seemS to me that in

the context of these times and in a treaty document

"stations" MoSt. likely referred to such things

as fish weirs, places where a person could literally
station themselves or a person could station himself

and take fish, and I think that. the distinction
between the two terms "usual and accustomed grounds"

and "stations" seems to imply somewhat a wider

area, that is a contrary distinction.
THE COURT: In other words, a "station"

for the most. part, at, least probably was some

fixed -- or to some extent a fixed establishment

as distinguished from other places which were usuall
used but did .not .have this kind of more or less
permanent structurey

THE WITNESS: Yes, sir, usual and accustom'e

ground to me might mean' a prairie where . roots could

be harvested or collected, , or it. might mean a

hunting ground. A "station" to me would .mean, as
you say, a more fixed area and a point in a sense
on a map as an area.

Q. (By Nr. McGimpsey) In your opinion, did the use
Il e " rounds" in
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2

3

4

the context of the fishing clause of the treaty,
would that have referred to areas where there

might have been a casual or incidental fishingy

A. I think it meant what it said, which was usual

and accustomed, not casual and incidental.

7

8
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Q. So in the hypothetical that I put to Dr. Lane

yesterday of a Nisqually making a trip from the

Misqually to a point in northexn Puget Sound or

on the coast, if that Indian were to have fished

along his route, would that entire area that he

would have fished be encompassed, in the term

"usual and accustomed ground" ?

14

15

16

17

18

19

THE COURT: Don't you have to haVe another

factor in that .hypothetical, namely, that he

only did thaS, at, x'ax'e intervals ox, something of
the kindy

(By Mr. McGimpsey) That he did this rax'ely.

A. Phxased that way, Yes, I would assume that to not.

mean usual and accustomed. grounds
20 g. Do you have any evidence. .of the tribes that were
21

22

23

24

25

in the southern Sound 'area frequently making trips
to northern Sound areas2

A. There isn' t. much in the way of contemporary evidence

for that. However, as Dr. Lane pointed out,
the xesidents patterns and the idea of
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out-marriage certainly made it happen on occasion.
Z will give an anthropologist's answer

to that, X. will say that on the basis of what. X

know of this area, that people are more likely
to marry close and establish kinship ties close
than they are far, far away. But certainly there
was an ideal about max'riage, X feel reasonably
certain it did happen.

0, Those instances where it happened, would you say
that was an occasional event rather than a routine
or regular intercourse?

A. Weil, you get into something else here, although,
it isn't to my mind, at any rate, too completely
undexstood. The kinshi. p system and. the reciprocal
x'ights of .kin may -- made people utilize each
othexs areas within villages of a kinsman, and so
X don' t believe one could have -- make a blanket

1S answer to that .
19
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Xf, let's say, a person from the. Xummi

Rivex and a person from the Misqually River .were
married and moving back and forth, X. feel that
certain areas in the Misqually River would

certainly represent usual and accustomed grounds
and certain areas in the -- X did say Lummi,

X meant the Mooksack River, in the Mooksack Rivex',
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but I don't think the area inbewteen would represent

these unihess there were still other factors that
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haven't been put into this model that you are

here presneting to me.

Do you have an opinion from your studies on what

the parties understood by the term ~&in common

with" in the treaty clauses as that concermed

fishing?
Well, again X have always assumed that to be

a legal term for the reasons X gave before in

the "usual and accustomed" in my layman's knowledge

of the legal term "in common with" based on my

own holding of property and holding of.property.
in common with people, ,

it means pretty much wh'at

it means in common English. parlance. It is a.
sharing, it is''to be shared' and' to be shared w'ith-

out the idea of division.
MR. McGXMPSEY: I have no further. questions,

Your Honor.

MR. RHEA: No questions

THE COURT: Very well, .cross-examine

please

24

25 BY MR PIERSON)

CROSS EXAMINATION
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9. Dr. Riley, just to follow up some of the oral
testimony that you have just given and kind of
working backwards, , are you familiar with in your

anthropological work the English common law concept
called, the Right of Commong

The Right Of Commons

Yes.

8 A The term was used earlier today, and I think I

10

12

14

know what it means, but it is a layman's interpreta-
tion of it. and that is perhaps not what you want,

9. Well, it. is what I want, I want whatever you bring
to your understanding of the language "in common

with, " and maybe you can explain to us what your

layman's understanding is.
L Now, give me the phrase again.

16 9. Right of common.

Right of common. I would interpret the right of
18
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common to mean the right of more than one party
to an area to utilize that area.
Are you familiar with that" concept as applied
in English, that is, British law, to the use of
the waters of streams by abutting. land owners'?

Nr. Pierson, You have just. got' out -of my. field
So that the Court and you will understand, I am

referring to an English, British concept of use
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of the waters of an abutting land owner. Let' s
assume for the purpose of my question that the
concept includes the right of owners on either
side of the river to use the entire width of the
river in common, and that. is part of the conno-
tation of the right of common.

Assuming that to be true, do you have
any notion or understanding of whether that concept
from British common law was ever applied in the
language or used or intended by the United
States Commissioners. in their use of the term
"in common with" in the treaties i,nvolved in
this caseP

A. To the best of my knowledge, the term was not
used. What. was intended, I do not kno'w.

A11. right. Do you know of. that concept ever
being applied, in your experience or understanding
to the use of shore waters, that is, not streams
but marine and tideland abutting waters'

A. No, I do not.
Q. Are you familiar with the common naval phrase,

speaking of ships, a's "being on station"2-
You might simplify'. things by simply giving me

the definition, if you would, sir.
Let. me give you an example in a fairl commonl
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remembered political event, thexe were two

United States war ships in Tonkin Gulf, and

they were spoken of as "on station. ".

14ow, they were. moving ab'cut, . hut they
were in an area of water, and I'm asking whether
you are familiar with that phrase?
In that context, , yes. They wex'e in a position
to exercise the function aboaxd ships in that
particular engagement, yes.

0, Would you describe theix' station as their area
of movement or that place where they were situated
physically at one particular second of timeP

L I really don't know what. one -- how one would
describe theix station, whether one ~ould do it
in terms of a fixed point or in terms of an
enclosed area.
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Q. Let me ask you, if in use of that word "grounds"
and "saations" in the treaties we are talking of,
whether it is within your understanding probable
or even possible that that spoke of an area of
movement on the water'. and not. some specific
pointy

A. It ~ is, of.course, conceivable. I was Simply
asked to give an interpxetation, I labeled it
very clearly as a laymen's interpretation.



p92

2

4

7

8

9

10

11

12

14

15

g. I'm asking you for your anthropological and

layman's explanation in terms of research and

experience that. you have had and as you brought.

to bear on your response to that question, and

my question is directed now just to the probability

that that term "station" spoke of an area of

movement on the water and not. some specific place?

iA . The answer to that, sir, is I could not, give you

a probability answer, I would say that it. is
possible, I would also feel that the suggestion

that. I make responsible.

Q. And. have you undertaken in pre'paration for this

case or in the Claims Commission cases that.

you spoke of have you ever consulted dictionaries

contemporaneous with the. .time when treaties

17

18

19

in this case were signed and ratified?'
About two peaks ago I consulted a dictionary. ,
which'I happened to have at hand, that dates

from about 1875 on the term "usual and accustomed"

2'0

21.

22

23

Et16 25

and I compared it with the modern dictionaray

definition
It was not. very helpful as, the definitions

are very similar. I Did not use '-- did not consult

that. same dictionary for the term "in common with. "

(Continued an next page. )
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Q Mr. Riley

A I am sorry, sir, was this not your question?

Q Yes, you understood it. correctly. Now, if I were to say

to you that you could continue to go to the places
where you had commonly gone, my question is in two

parts.
Would that connote to you that you could go

there with other people, or that you could go there

as you usually had?

A I don't belive that. the first connotation would.

necessarily follow at all. I believe that the second

one would be the one I would «-

THE COURT: I don 't think you are answering

the question. Repeat it now again, please.
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Q If I said that you were permitted to continue to go to
places or a place where you had commonly gone, as between

the two alternatives I give you, which is the more

probable connotation, that you could go there in common

with others, or as you usually have gone there'?

A Phrased as you have phrased it, sir, it would surely be

the second.

Q Have you undertaken in your preparation for this
case or for the. -CLaims- Commission cases that you have

spoken of,— to consult drafts of the treaty language, of
the Treaty of Medicine Creek?
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A I have, yes, on two occasions. One, I consulted all
of the treaty and the ancillary treaty documents, or
perhaps not all of them, but. a large number of them in
the early fifties, and I have within the last few days

consulted a draft of the Medicine Creek Treaty in one

of the exhibits of the plaintiff.
Q I wonder if the Clerk could show the witness PL-10A, and

while she is doing that, Dr. Riley, if you can tell me

10

whether according to your recollection, the language

for the phrase "and accustomed" wa- the same in the draft
as it was in the txeaty?

12 A I would need to look at the draft.

14

THE. COURT: Well, it is important. Do you

recall that independently?

15
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THE WITNESS: No, I do not recall it.
independently.

Q All right, the Clerk has shown you PL-10A, and counting

one, two, three, four —fouxth page

0
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A Yes..

Q And I direct your attention to the first and second

sentence there under Article 2, and I will read them.

"There is, however, xeserved to use of the,
said -tribes the' following tracts, viz. "

and there is a semicolon and a dash and the paragraph says:
"..the right. of .fishing at. common and
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accustomed places is further secured to them. "

Now g having read that, is your opinion of

the phrase, "usual and accustomed" any different than

what you gave earlier' ?.

A No, this does not. change the total situatbn at all.
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For one thing, this is a precis of the treaty. It. is
actually a draft.

The final wording and expanding came,

obviously came later, since we have the final treaties.
I suggest that what. happened here, probably what

happened in virtually all treaties, what happens in

practically all documents of this sort, is that a, rough

draft. is made, and then the language is carefully thought

out and put in that would be appropriate to that treaty.
This -- if anything suggests to me that

perhaps there are important legal meanings or there were

important legal meanings at that time, which necessitated

certain preciseness of language, if you follow me, sir.
19 Q I do.
20 n Yes, if, in other words, I would ask this question, if
21
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I may, why do we have a rough a draft, and then why do

we have. a series of changes which spot certain words.

The answer to me, and I am again —let me say that I
am giving you layman's answers to legal questions, and

I hope this is sufficiently shown in the record—
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Q I just want. the answers in the same vein that you gave

them when lfr. NcGimpsey was questioning you.
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A I tried to give them in the same vein with him. Again

and again, several times it has been pointed out that.

I was not the legal expert, but, it seems to me that
what we have with these treaties is the kind of thing

that we have with a doctoral dissertation or with any

government document, that. one must. start with a draft,
and the draft almost never is the same as the final
document.

Q let me ask you then directly, if as you understand the

history, anthropologically then from circumstances

which preceded the signing and drafting of these treaties,
whether that. word "common" as used in the phrase

"fishing at common" is any different than the term in

the treaty which is put in place of it. , "usual".

A I am sorry, sir, would you —we are still on Section 2,
is this correct/

THE COURT: Rephrase the question.

Q Article 2 says, after the viz, "The right of fishing at
common and, accustomed places, " and I take it that
"common" was replaced. by the word "usual". Assuming

that would be true, according to your understanding of
the instance from which the eventual treaty arose,
does that word '*common" differ from the meaning of "usual"
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as found in the treaty?
A I really don't know. I would. suggest from an editor' s

viewpoint, one reason why "common" may have been dropped

out„ and. that is that common, like so many English

words, has several meanings, and there is another part
cf the treaty which deals with the term "in common with. "

I think probably the treaty writers, who were
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some of them literate men, were trying to turn out a

literate treaty.
THE COURT: Would you say, Doctor, that the

very fact that another word was the word that was

finally used, that those who selected the second word

thought it better described what was intended to be said

than the word they had replaced?

THE WITNESS4 The word "usual" better
described, than the word "common, " I think is also a very

good possibility.
THE COURT: Doesn 't there appear to be

at. least the first absolutely certain thing that we know

about that?

THE WITNESS: Sir, that. they 'considered it?
THE COURT': We certainly know that they

abandoned "common"' and. put- in "usual. " That we know

beyond peradventure, don 't we?

THE WITNESS: Yes, sir.

~) )~ i3
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THE cOURT: Isn't it clear from that very

circumstance itself that the people who drafted it, thought

that word better described what. they intended in the

treaty than the word they had previously usedg

THE WITNESS: Yes, sir, there is no question

of it.
THE COURT: I don't see how it could be
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debated, even.

THE WITNESS: I believe the question that Nr.

Pierson had for me is why did they think it better.
THE COURT: Well, I didn 't understand him to

say that.
NR. pIERSON: My question was, whether they

meant the same thing, and I think the Court understood

what the thrust was.

9 Now, I think also in your answer you indicated that the

reason for the new language, or the more refined. language

was because the treaty drafters ' understanding of the

need for the preciseness of language in the final treaty;
is that an accurate statement?

A I don 't, believe I said precise. Preciseness. I really
don' t, remember the words that I used, but what I was

trying to get at was that they were trying to —well,

all right, let me accept your word, "preciseness, "

whether 1' used it. or not, if I may do that.

OIL j~~E
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10

Q And do you have any evidence that the Indian parties to
the treaty appreciated or understood the need for such

preciseness of language in the final document?

A I have no such evidence, and I would doubt if they

appreciated this kind of thing. They were not acquainted

with the uses of Pzerican practices of this sort.
Q I believe you mentioned in one of your answers about the

exhibit KQ-1, the authority by name of Suttles. Was .

that the one you referred to'?

A Yes, sir, that is one of the plaintiffs ' exhibitsf
Plaintiffs ' Exhibit Number—

13

15
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Q Well, the number is unimportant.

A Yes, it. is an exhibit.
Q And, is it accurate to say that there are portions, at

least. of Dr. Suttles ' work that. you find reliable in
an anthropological sense?

A Well, I make no such statement, and I don't see how one

could draw any such inference.
What I said was that. although I had not read

very extensively on this matter of commercial fishing
in this period, I did remember the statement from Suttles

22

23

24

25

about:the tendency of.salmon to spoil or go bad when it
was Shipped from the Columbia, by Columbia River

entrepreneurs. I.don't quite see how one can draw any

larger conclusions than that.
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Q The name was Suttlesy

A I am sorry, Suttles.
Q And I believe also in answex' to a question by Mr.

McGimpsey, you said that two of the reasons fbr the
Indian concern that. they continued. their right to fish
was Indian trade

Would you tell the Court what you mean by

Indian trade?

A Yes, I can. There was unquestionably a very considerable
trade in western washington, and a series of materials
it was probably most. highly developed among the Makah,

the southern-most of the Mootkan Tribes, but it also
affected all of the other Indians .

There is a great deal of material by Dr.
Lane which has been put. into evidence in terms of this
trade. I would add that it seemed to have affected all
of the groups, all of the groups that we know anything
about, and a number of the items 'were traded.

Q Let me stop you, if I may, a minute.
A Cex'tainly.

Q The people involved in the trade, are you speaking just
of trade among Indians, or are you speaking of trade
that. at one point'ox' another involved non-Indians' ?

A I was speaking here of trade among Indians. There is
some documentation, of course, trade to non-Indians by



Indians .
2 Q Is there evidence of trade from non-Indians to Indians?

A From non-Indians to Indiansg Oh, yes, yes . I draw

your attention to the Hudson Bay operation on the

Eisquaily, in which trade went both ways, extensively,

a kind of fur trading operation throughout the western

seacoast area of Horth America on the part of Hudson

Bay Company, and, they in turn traded processed goods

to the Indians .
10

(Continued on the next page. )
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Q. In your oral testimony in response to questions

from Hr. Coniff, you said you believed that it
was acuurate to say that the largest unit

of political control was the village.
Could you itemize for the court, please,

the incidents of the political control you were

speaking of?
L Political control, first of all, was very weak

and did not operate in the sense of political
control as we know it in a modern nation of a

larger, more complex society.
Mow, may I ask a clarifying question?

When 'you say "itemized" what do you mean'?

g. Nell, let me give you some examples of what I
would consider incidents of politicaL control and

have you comment on them and add some more,

if you will'
2he ability to control access to areas

on the earth, either in water or on the land;

the ability or the apparent capability of controllin
the behavior of members; the ability or apparent

capability of directive activities, such as a weir

site, such as raiding points.
I would .like you to itemize what you

think are the incidents of political control
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in which you say the village was the laxgest

unit.
Again, let me pxeface. it by saying that it was

weak and diffuse.

10
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1'n terms of waxfare, there wire individuals

who had war powex, guardian. spirit, power, that
made them great. warxiers. Xn the sporadic and

intermittant raids which are described in Cibbd'

i877 reports, some othex things, these individuals
from particular villages led war parties, either
direct raids ox' in retaliatory raids.

There is some economic activities, the

villages controlled, although the mechanism of
control may have been focused on houses within

villages, longhouses, that is, multi-family

houses.
17

18

19
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Then essentially the villages controlled
the weir sites, fish trap sites, near which many

of the villages wex'e constructed.
Let me add antoher statement, here just

to make sure we are all clear: you are asking

me, of course, to give a very simple. answer to
a very complex situation;

One of the .things that you may. be asking

me to do -- and l would be very happy to do it
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is to distinguish between a village and a house
group. Often they were the same thing; that
is, a village was made up of one house, in which
case we had no conflicting interests. Xf villages

10

12

were made up of more than one house, the tendency
was for a particular fish weir area where fish
were awaken, whether they are weirs or not, the
construction would be the function of a housi
group rather than a village. But the village
had, by reasons of village bonds, had mox'e or
less free access to these.

Whht othex' incidents, we talked about two?
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Q. You named, in- addition to your qualification that
the structure was weak and you have added, one,
that. there were -guardian- spirit-type people who
directed warfare activites and that, there were
village-directed economic .activities.

What others can you think of?
Religious activities, focused on the village;
that is, winter activities, where it appeared
the operation of the secret 'society would function
where potlatches 'would- be given. Potlatches were
primarily village affairs.

So, we have economic, -religious, warfare,
and social.



Even at a village level„ authority
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was quite weak. This is a problem which the

government Commissioners and the Indian Agents

saw and had to deal with very, vexy early.
9, Notwithstanding the- fact that you' admit that .

they didn't fully undexstand the structurey

A They understood, and there vere statements to
that effect. They understood tha t the lines
of authority were very weakly developed, and this
was a constant. .pxoblem with them in the early

years, particularly around the period of the

Indian wars. They had had. no one. to turn to
when an Indian committed a crime against a settler.
They found that they could not demand of any

individual or any gxoup, really, that. that
person be turned. over to the settlers' American

law for trial, and. this was a majox reason, one

major reason, for the continuing emphasis on '

Chiefs„ who wexe intended to be, among other

things, agents of the government. to the extent

that they could control .theix population.

g. Dr. Riley, what I'm really after is the political
structure among the Indians', and not with x'aspect

to their ability or lack thereof to demonstrate

political authox'ity to non-'Indians'



Now, let me ask you whether kinship

structure is an incident of political control that

you were speaking of?
A. Mo, Kinship structure i.s outside of political

control as I have described it to this area.
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Kinship structure in this area cross cut. the

villages and often cross cut boundaries. We

have already gone over that.
Kinship gives certain other kinds of

rights and certain other kinds of responsibilities.
. Yes, there. was one area in which one

might say that kinship functioned in a quasi

political way, and that was the area of retribution.
When a person had something done to

him. , it was not so much the village group that
was involved in responding to this; it was the

kin group. The kin group might. be split out

very widely.

g. Wouldn't you say that was very often the case?
A. What did I say? That the group is spread out.

widely is very often the case?
g. Was often the case of these tribes at treaty

'times ~

A. Often is probably too strong a word, Ãr. Pierson.
g. Let's turn the question around. How often was



it that the kinship ties were confined to the

village unit?
A. To the village unitP

4 9, Yes.
I don't think anyone has any real evidence on that
as far as guantitative evidence is concerned. The

ideal was out-marx'iage.

8 9 Now, you said that one of the incidents of political
control was religious activities and. potlatches.

10

villagey
Did these always involve a single

12 A. They focused on a single village and they did
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involve a single village in the primary sense

of the word. They also involved, however, outs'iders

of kinship groups who would come in from other

villages and who might contribute to potlatch.
I think we have to make a distinction

here between two different concepts, a .distinction
between the village as a territorial- unit and

the potlatch giver as the. . head or. a member of a

kin gxoup.

Village as a territorial unit' in the
Nestern Washington area was the host. organisation
for a potlatch. But the givex' of the potlatch
was usually a wealthy man with a large number of
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kin, some of whom might, be in the village and

some of whom might not be. People from outside

the village would coem to the potlatch, although

the data is not very clear on this. We have

virtually no contemporary data on it.
Prom later data I would feel that they

would go to the potlatch, not as potlatch guests

but as members of the family giving potlatch.
As to economic activities, let's speak of large

fishing parties, large weir, large fishing, let' s

say, in Commencement Bay of what we have heaxd

befox'e.

Did these always involve only one village?
A. They did not involve multiple villages. They

may have involve families drawn from several

villages which might chnage year after year, by

the way

0. In fact, isn't it true that most of the population

native population in Western Washington that.
we are talking about was confined in villagesg
hs a unit mostly during the winter, and that when

the summer and the waxmer weather came. the
families- went. many different. waysg

They were confined to. the winter villages dux'ing

the late fall, winter and early spring-- months,
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from mid-spring through mid-fall.
They did go out, these villages members,

as individual families, often meeting families from

other villages who might. or might not. be kin, and,

pursue summer economic activities.
However, the village was important

in that it was the focus for the wintex stoxage

of food. it was a primary area for certain of

the important economic activities, particularly
the catching of salmon, and, of coux'se, a focus

for the winter ceremonials.

Xn all likelihood„ villages were not

deserted during the summer. Some people would

choose to remain in the village. 9' do not have

an ezodus, a great scattering in all directions,
during the spring and, then a coming back during the

fall.
M~@ Smith in herhtudy of .the Puyallup-

Nisqua1. ly believes that most. of the travel .of..

these. families on their summer ezpeditions was

up and down the rivers to v'isit. .the prairies higher

up and to visit the coastal areas lower, down.

9, And up and down the. river they would join members

of the other villages'



A. They w'ould join other families.
2 5 Mow, you say that one of the principal incidents

or functions of a winter village was the storage
of food

10

Do you know of any cases where the

villages or the families of these various fillages
borrowed food stores or exchanged food stores'
Let's confine it to the same river draingge

area.
A. I'm not sure, sir, that I see the thrust of your

guestion. There certainly was trading food.
12 0, Was the storage of food you are speaking of
13

14

confined to the use of those people that lived
in that single village2

15 A. For the most part, yes. But with the hospital'ity
16

17

18

situation .inÃestern. Washington certain amounts

of it would. inevitably be consumed by people
from outside the villagea

19 Q. One of the first incidents you spoke of was
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warfare being led by a person who had some

guardians function.
Did this warfare, to the extent it.

ever existed, involve families and people from

more than one villagey
A. The village was a focus for. war: parties. 1'n
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warfare, howevex, first of all the data is
not very clear. The data that we- do have-, some

'from the Lummi for, example, seems to be describing

village warfares.

My own feeling is that the demands

of family xeciprocal responsibilities, would,

at least, on occasion, pull some families in
fx'om the outside.

I don't think one should put too much

emphasis on this because I do not believe
and I have developed this in previous testimony

before the Claims Commission -- I do not believe
taht warfax'e had a very impoxtant part in the

lives of Western Washington Indians.

g. I am citing that. incident of political control
which you called- warefare, and my question was

was it always the case that, warfare was confined

to the families in the single village unit?
I would really have relatively little evidence

on that, but I would say and did say in my
1 ~

answer to you. previously no.

9 You .cited one authority for your statement that
the village was basically the tribe as, you

explained it, and that. was Kroebex'; is that
25 correct?

g P~
r



pl03

Yes.
And do you know whether Nr. Kxoeber did any

feel work in the Coast Salish area?
A.

- I don't beli. eve Kroebex' did;=-but Kroeber lived

a long time and did a lot of field work in a

lot. of places. So, I'm not absolutely certain
of i't
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Q. Do you know what authority my Kroebex relied on?

Kroeber was one of the real giants of anthropology,
kind of an equivalent of, let's say, Sigmund

Freud in psychiatxy. He had a trememdous ability
to synthesize. ,

His field work was rather varied. He

worked with California Indi. ans. He worked in
the plains. He read virtually everything that
was written. He was a student of Boas, who

worked throughout the northwest coast.
I think that, kind of answer really

answers your question.
g. You mean your answer is you don'0 know what

authorities he xelied upon?

My answer is that. he probably relied on every

person who ever wrote up to the time he put
this particular thing down.

25 g. I'm really asking -you for your un'derstanding,



whether you knew or know what authorities he

relied on.
3

A. Yes. My answer to you was that in all probability
everyone. We are not dealing here with a

THE COURT: Do you mean by that that
that would have been simply an oral contact and

not in any documentary form?

THE WITNESS: No, sir. What X .mean
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is that DZ. Kroeber was for many, many, many

years the premier anthropologist of the western
United States from his position at. the University
of Calfornia at Berkley.

From that position he trained
or helped train. many of the anthropologists who

later went on to become northwest. coast. experts.
He was involved, for example, with Dr. Drucker
and many others'

Xn light of that and in light of his
known monstrous ability to absorb information, I
simply replied to Ãr. Piezson that Professor
Kroeber in all probability had read, everything
that was ever written and that he based his opinion
on a vast scope of reading. , and on trips and the
like.

The question before that the narrow



that 14r. Pierson asked me was whether Dr. Kroeber

2 had done any field work in the %astern Washington

Et18 7

area, and I said that. I did not think so,
but that I didn't really know because he had done

so much in so many places.
THH COURT: All right.
(Continued on next page. )
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1 0 Dr. Riley, just to test your statement. that the village

10

12

13

was the largest unit of political control, let 's assume

a hypothetical whereas, the man in Village A has

kinship ties with people in Village B, and let 's assume

for the sake of the hypothetical it is the same

drainage, and that this man in Village A is drawn to
Village B and the leader in Village B, for warfafe

purposes involved the kin of his wife, just assume these

things, and. his wife refuses to follow him in his pursuit.
Now, what I want to do is to have you comment

on that hypothetical, keeping in mind, and I am asking

you whether kinship ties ever surmounted or superseded

ties or the control of the village unit.
14 A I mn answer that in two-parts, the firstpart is directed
15

16

17

19

20

to your hypothetical question, I do not. believe we have

at this time enough evidence one way or the other to
answer it.

However, the second part. of your cuestion,
which is, I think, what you are really getting at, I do

believe there were times when kinship obligations

21 superseded village obligations .
I have always contended that the village ties

23 were. -:- that the system of authority in Western

24 Washington was very weak.

25 0 Dr. Riley, how many times would you eStimate you have
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testified under cath in legal proceedings as an expert

anthropologist?

A Would a ballpark guess be satisfactory?

4 Q Yes.

A IP I said a dozen would you hold me to that very closely?

I don 't really remember it.
7 Q No, I wouldn 't hold you to it closely.

And in any of these times when you have

10
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testified, have you ever testified on behalf of Indians

making claims?

A I have never testified on behalf of anybody. I have

simply given, to the best of myknowledge, what the

situation was ~

THE COURT: Called at. the instance of, would

you go foz tha't?

THE WITNESS: At the instance of being paid

by, in other words, yes, not being paid by Indians, no.

18 Q (By Mr. Pierson) And the times when you come to testify
in these some dozen odd instances„ have you been paid

20

21

for your professional services in addition to the normal
' witness fee?

A I don '. t believe I-have ever received a witness fee.

23

24

25

My contractual arrangements I had with the Department of
Justice-called fox me to research, prepare a position

and be prepared to testify on given questions, given tribal
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areas, given groups, and given questionS about those

graups, and that I was simply paid on a daily and per

diem rate.
4 Q What was your daily rate'?

A It. varied with time, it started out in 1952 at. $21 a day

plus whatever the' per diem was at the time . It was

raised at some point in the mid. -fifties to $35 a day,

and in the early sixties to $50 a day.

9 Q Directing your at tention to the contractual arrangement

10 that you entered into for the purposes of this case,
when did you enter into your contractual duties, what day?

A I believe it was the 14th of Narch, at. any rate it
was in Narch.

15

THE COURT: Of this year?

THE WITNESS: Of 1973, yes, sir.
Q (By Nr. Pierson) And what were the financial arrangements?

17 A I was to be given a fee of $250 a day for research,

18 $300 a day for appearance in court, plus expenses.

]9 Q Can' you give the Court an estimate over and above

20
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expenses of how' much money you have earned on this case
since Narch, 1973?

A Yes, .Something like —something between $7000 and $8000.
THE COURT: How about an afternoon recess?
NR. PIERSON Fine your Honor.

THE COURT: I think we should try to go a little
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bit longer than three today. I am primarily thinking of
Dr. Riley, since he took the stand just a relatively
short time ago, he would probably prefer to go a little
bit later this afternoon, rather than stretch it out
tomorrow.

THE WITNESS: Yes, sir.
THE COURT: My crystal ball is working.

(Laughter in the courtroom. )
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THE COURT: Continue, please .
Q Dr. Riley, have you had an opportunity to read the reports

of Dr . Lane which are entered as USA-20 through 30?
A Yes, sir, I have.

Q I woubd like to direct your attention to the Skokomish

report, and that is Exhibit, USA-23. Before you turn
to the page, let me ask you, Dr. Riley, are you familiar
with the. work by Nr. Elmendorf on the Coast Salish
culture?

A Yes, I have read it. It has been numbered.

Q Have you read his 1968 monograph entitled "The struct'ure
of Twana Culture" ?

A I think that is what I am referring to, i's it not? It is
his dissertation that I am talking about. I think it is
called "The Structure of Twana Culture. "

Q Dissertation' ?

A Yes

Q Turn-
A Pardon me, sir. Let me stress it has been a number of

years.
Q I understand. Let. 's turn to page 23. Page 23 is a map.

marked "Appendix l." I would like to direct your
attention down to the number 6A which is up on the
Skokomish in the lake area, 68, 6C, 6D, 6E, all of which

25 are on the Skokomish, proceeding down the river, and 6P,



which is on Hood Canal and ask you if you are familiar

with those locations as set. forth and analyzed by Dr.

Elmendorf.

4 A I have only a very general familiarity with them. Iwas

at one time, duxing the lawsuits, on the Skokomish.

6 Q Isn 't it true that Dr. Elmendorf undertook in his

monograph and dissertation to outline the village
structure of the Skokomish or Twana?

9 A Yes, among other things. Alao he studied the economic

10 si'tuation ~

11 Q And isn't it true that he marked those sites, 6A through

12 6E, as discreet winter village sites?
13 A The map caption would indicate that, , a triangular winter

14 village site, yes .
15 Q Isn 't it. true that all of those six village sites came

16

17

together as one unit to operate three different weirs

for fishing the Skokomish River?

18 A I am less certain of that, at least in the period for

19

20

21

22

23

which we are dealing —that is, the period of the treaty.
The. evidence as of. treaty times, the documents that.

surxound the treaty period do not so indicate.
Dr. 'Elmendorf's work was much, much later.

Of course, he is approximately my age.

24 Q Isn 't it true that Dx . Elmendorf said that. all six of
25 those communitias getting together and in common operated



o87

six or three separate weir sites on the Skokomish Rivery

I don 't recall it, but I will accept. your word for
it p sar

10
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Q Okay, accepting that, would you say that each of those
sites in your use of the term "village" was a village
or that the village encompassed the entire area
surrounding and embracing those six sites'?

A . You are asking a hypothetical-question or

Q I am asking you a question about Elmendorf and directing
it to your understanding and your use of the term "village"

A Yes

Q Especially when you say it is the highest unit of
political control, and I want to know whether your term
"village" would be applied. to each of those six sites
or to the area embracing all of them.

A Yes, I do talk —I don't know if I do it in the report
or not.

73K. COURT: Can you answer the question directly
first, and then . give your dissertation afterwardsg

20
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A Yes, sir. The answer .to the question is that I do not.

feel there .is sufficiently clear material or clear
evidence for me to make a definitive answer. My

clarification, my addendum to this would be as follows
I do, in vafious testimony for the Claims Commissioner,

perhaps also in this report, mention the possibility of
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an extended village, in which you had houses scattered

out over a certain area of the river, and I think we

may have a few examples of this type.

Now, this is a little too extended, it seems

to me . It is possible that since Puget Sound counted

Puget Sound Indians in general, and HOod Canal: had a

rather, a kind of. social, had a kind of social system

that was rather, I can 't find the word I am grasping

for here, but rather unformed, let 's say —it is
possible that this might have been an exception.

If it was an exception then either the

population figures are very wrong for this area, or these

are extremely small "villages" because the population

lists in the 1855 period are in the nature of 200, 250

for this area.

9 Do I understand your answer to be that you can 't say

whether your sense of the term, the entire area is the

village, or each: unit is the village?

A I'don 't think the evidence is sufficient at this late date.

0 Are there a'ny villages, as you would. use the term, in

the .Coast Salish area, about which you have less evidence

than what Elmendorf. has given you for the Skokomish?

A About. which I have less than I have had

24 9 That is correct.
25 A

' I am sorry', the phraseology, the phraseology of that.



question tends to escape me.

THE COURT: The counterpart to it was the

other way around.

NR. PIERSOM: Well, I would prefer not to.

10

12

13

14

15

16

Q I am inquiring in your generality about this village

being the highest political unit in Coast Salish culture,

and I want to know whether in your mind there are any

villages or settlements or sites which would be embraced

in your generality about which you know less than Dr.

Elmendorf has told you about. Twana culture, and sites
and villages of the Skokomish.

A I am sorry, I am obviously very logy right now, because

I still don 't understand the import of your question.

Perhaps I can phrase it and see if I have it right.
You are asking me if there are village sites

in this Western Washington area about which I know less
than I know about Dr. Elmendorf's village sites.

THE COURT: Prom the data that he has given you,

of

counsels

20

21

22

23

Q That is correct.
A I see, yes, there is a smattering of. documents that

relate to village si.tes in. various. parts, of. the rivers
in the Upper Sound, gtiing back to Hudson Bay documents,

and I would Say that I still have this backwards.

I would. say that we would know more about them
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than we know about the Skokomish village sites.
The Skokomish weren't really all that well

known at treaty time. There is a very interesting map

that Dr . Lane recently discovered which I had never

seen. Apparently she had never seen it until very

recently, Gibbs ' sketch of the Upper Skagit with the
Semiahmoo village.

I would say that we would be, we could

depend on, knowing where that was at the juncture of the

10

12

13

Suak and Suiattle, of the Skagit and Suak Rivers.
Q My question really is, Dr. Riley, are there any settlements

sites, villages, whatever you want. to use the term,

whatever term you want to use, which would be embraced

within your generality about. Coast Salish culture,
15

16

about which you have to your understanding less evidence

concerning their political structure, their social
structure than you have from Elmendorf about the
Skokomish and the Twanag

19

20

21

.23

A Oh, 1 see what you mean now. Yes .
THE COURT: Your answer is yes . You said

yes g and I was n ' t. sure whether you meant the yes to be
that you now understood it.

A Yes means that. I now understand it, I think.
THE COURT: What is your answer to itP
THE WITHESS: My answer to it is that the questi n
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really doesn 't have. much meaning, because it is the

nature. of the evidence, and not. the physical counting

of the evidence .
4 Q Meaning by better evidence and worse evidence, in your

evaluation' ?

6 A I think in texms of the placement. of village sites,

10

12

13

15

16

17

18

19

20

22

23

25

there axe two primary kinds of evidence . One is the

evidence of archeology, the other is the evidence of
contemporaneous documents and maps and the like .

A third kind, which is almost —perhaps not

almost as good, but. which is good, is the memory of people

who were at the scene at the time and, wrote about it later.
The fourth kind of evidence is the memory

of people who had it told to them, and what we are dealing

with, the Skokomish, primarily, is a fourth and even

fifth kind. of evidence, of people who had it told to
them, who had it told to them.

Even so, it is my belief that there is more

validity from informants ' evidence ox' this kind of
evidence than there is of certain other kinds .

Q
' Let me see if I can ask my question with one change of

terminology. . Are thex'e any village sites, settlements,
embraced in your generality about a village being the

highest unit of political. control in Coast Salish
culture, about which you have worse evidence than you
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have about the Skokomish sites given you through

Elmendorf?

3 A I would have to take that question under advisement,

sir, because I am still uncertain I undershnd it..
Perhaps if his Honor explained it. to me .
THE COURT: Nell, I don 't think I should

intrude into the interrogation at this point. l have

some ideas about it, but.

9 Q I take it you can answer the question?

10 A I simply don 't understand the question.

Q Let me see if I can tell you where I am going.

12

13

14

15

One of the reasons you can 't reach a judgment

about whether all six of these sites, villages, or
whether each one of them is a village, is because you

say you don 't have enough evidence .
16

17

18

19

20

22

What I want to know is, whether there are any

sites that you specify and embrace within your generality
about which you have worse evidence or less?

A Yes, I am sure 'there are sites upon which we have

no evidence whatsoever, virtually no evidence whatsoever.

Q And your generality Would apply to them, if they are

in the Coast Salish area, and in the area of this case' ?

A Yes.

ET19
25 (Continued on the next page. )
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Q So, directing your attention to the testimony you gave

10

12

13

15

16

and others gave in the Claims Commission case involving

the Quinault, is it. accurate to say

NR. CONIFF: Objection, your Honor. I
believe that we agreed to limit the temtimony of this
witness to the tribes on which Dr. Lane has presented
reports in the green bound volumes, USA-20 through 30

and we have agreed to set the Quinault apart until Dr.
Riley has had an opportunity to review her report.
USA s53

We are goingto handle that matter„ I believe,
next week.

NR. PIERSON: I am not going to ask him anything

about the report of Dr. Lane on the Quinaults.

THE COURT" Let's hear the question, and then

I will make a judgment. You, too, make a judgment

17 whether you feel' it" falls within the area of your under-
18

19

standing .
NR. COMIFF: Very well.

20 Q (By Mr. Pierson) Would it. be accurate to say, Dr. Riley,
21 that iu that. case there was a dispute between you and

22

23

at least two other anthropologists concerning your

definition of a village and its political structure?

25

A Yes, of course, it would be accurate to say that.
Q And isn 't one of the authorities Dr. Olson, whom you cited



in your direct testimony?

A I 'm not sure of that. As far as I know, Dr. Olson and

I never had dealings in terms of Indian Claims

Commission. I don 't believe I have ever met Dr. Olson.

Q You wer'e not at the Indian Claims Commission case
involving the Quinaults at which Dr. Olson testified?

A I ' was not at the case in which he testified. I was

involved in the case at one point. That is true.
NR. PIERSON: Excuse me a minute, your Honor.

Q (By Nr. Pierson) Directing your attention to your

written testimony at page 26, do you have it?
12 A Yes.

Q Line 22 . You are speaking of the concept involving
14

15

ownership of individual stretches of land and beach:
"This concept" —which you are commenting on

16

17

18

"is also echoed by people like Olson (1936) who

speak of the Quinaults, nearby neighbors of the
Nakah. "

19 Now, is not that the Dr. Olson that testified
20 in the Quinault Claims Commission?

21 A Yes, that's the same Dr. Olson, that. 's not. what 1'm

22

23

citing. Olson (1936) is Olson 's book called The

Quinault .
24 Q Are you aware that Dr. Olson was called upon to present
25 part of his work from his book in the Claims Commission
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17

A I don't really remember anything about that case at.

this time, and I do not. have available even copies of
my own report. on that case.

I now understand the drift of your question

and I will answer it, probably to your satisfaction.
Q Why don 't you let me ask the question I was after.
A Okay.

Q Isn 't it tx'ue that. Dr. Ol,son, whose authority you cite
on page 26, testified in the Quinault Claims Commission:

...and he is speaking of the Quinaults and

where their villages were up and down the rivershed. ,
that the villages were not autonomous,

completely so, perhaps in the sense that our New

England villages are autonomous. You have your

village council, your village meeting. The New
'

England village runs its affairs orderly, but there

was authoxity above -- and so it was, I think, with

19

the Quinault villages. For most. ordinary affairs
they ran things in their own way; but when it came

20

21

22

24

to matters of tribal concern, the village was not

autonomous, but was subject to the influence

not absolute authority —of the chiefs, the higher

chiefs ."

Ny question is, do you know anything about

25 that testimony?



A Not at this time. I am sure I have read it.
Q Moving down in your direct testimony

I 'm sorry, sir. May I amplify?

Q Certainly.

A May I point out to you, first, and to the Court, that

my quote from Olson had nothing to do with village

autonomy?

It had to do with rights to given areas.

Do you understand that?

10

12

13

15

THE COURT: Oh, yes .
Q (By Mr. Plerson) Do you disagree with that portion of

Olson and his backgxound and his testimonyin the Claims

Commission which I have just read regarding village

autonomy?

A I do disagree with it.
Q And further down in your testimony, where you are quoting

17'

18

Olson:

"Olson says the feeling of ownership or

20

21

22

23

exclusive right to Quinault territory was unheard

of, and. if, expressed, would have no doubt. been

considered a great joke ."
Now', do you know whether Dr. Olson holds

that view today'?

A I do' not. I personally think the view is overstated.

I quoted it. as an example of the kind of concepts people
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10

had in these earlier days .
Q Would yaxbe surprised if Dr. Qlson fully retracted that

statement in the Quinault Claims Commission case?
A I wouldn 't really be surprised of much of anything

that happened in those long claims cases, sir.
Q Did you undertake to check with Olson to see if this

great joke comment was still current in his mind?

A I have not.
Q Page 6 of your testimony at line 1 through 3, you are

speaking of the reliability of three types of
anthropological sources, and you say:

13

14

15

16

1S

20

21

22

23

24

25

"I put relatively less importante on this
kind of information than I do from information
from documentary

sources'�

"

'Dr. Riley, have you undertaken on any scale
to check your documentary sources against your informed

sources with respect to coastal Salish culture?
A I have, wherever possible. This is one of the strategies

of anthropology.

The difficulty with this kind of' checking
is that the basic documents are themselves often so
poor ~

I might add that it is not intended to imply

that one should not. be skeptical of all kinds of evidence.
Q My question is next, how often do you find that these
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25

contemporaneous documents that you used conflicted.

with the oral informant testimonyP

A Well, in most. cases, it's impossible to check. Xn most

cases it's impossible to check. I'm sure Dr. Lane

and everyone else has found that out.
Where you can check, it depends really on

the kind of information you are getting. For example,

among the Makah, informants can describe village sites
which we know from a host of evidence over the years

to have been where the informants said they are.
When the informants describe. other kinds of

things, then the ability to cross-check drops sharply.

Q So you would qualify your statement. about the relative
reliability of informant. testimony and: say that. that' s

true, depending upon what they are telling you about'?

A No, I wouldn' t. modify the statement as a whole. I would

add that as a writer.
The statement is a philosophical statement

'as well as being one directed to this area. Xt is a

statement. that. I am simply making as an anthropologist

and one with a great deal of field experience.

Q Xn those instances where you have been able to check

an informant. 's against documentary evidence, how

frequently have you found the informants disagree or

conflict with the documentary evidence?



Informants often disagree and conflict with

each other, first of all.
The second part of the question, I can 't

, put a quantitative answer on it..
Q Would you say frequently or infrequently? Is that

impossible'?

A Well, are we talking now about evidence that I can

verify?

10

12

13

14

15

16 .

17

19
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Q We are talking about the evidence that. you put the

higher reliability on, contemporaneous documents.

For those times when you have been able to

check those against informants, I want to know whether

frequently or infrequently you have found that they

conflict?
A Well, I can 't answer. the question the way it 's stated,

sir. .
— That is my. answer to the question.

Q The. bottom of page 6, you list a number of groups around

Puget Sdund that you were asked to study. As I look

at. your list, it. doesn't include the Hoh Tribe, the

Yakima Tribe, the Nuckleshoot Tribe, the Suak-Suiattl'e

Tribe:, or the Stillaguamish Tribe.

Is it accurate to say, Dr. Riley, that you

have not studied those tribes?
A Let. us take them one by one, if we may, sir. ,
Q The Hoh Tribe?
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1 A The Hoh Tribe was a study andan involvement with the

Quileute.
3

Q The Yakima Tribe?
4

A I have not studied the Yakima.
5

Q Muckleshoot Tribe?
6 A There wasnothing that even could remotely be called

10

Muckleshoot. Tribe at treaty times, which is the period
I was studying.

I have, in fact. , presented evidence on the
latter day Muckleshoot Tribe. If it's missing from that
—and it. does seem to be —that is si~ly 'a

typographical error. It should be included.
13

Q Suak-Suiattle Tribe?
14 A The Suak-Suiattle were -- and I 'm really reaching in
15

16
'

17

my memory for this because it's been twenty years
Suak-. Suiattle, I believe, were subsuming themselves

under the Skagit.
18

Q The Suak Suiattle should have been in the list?

21

22

23

A Well, the Skagit is in the list.
Q So,. it 's accurate to say you studied the Suak-Suiattle?
A Yes My Skagit report. is in evidence here and you can

consult that and see. I include the whole Skagit River
basin, yes.

24 Q Stillaguamish Tribe?
25 A I did deal with the Stillaguamish Tribe. It should be
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on there.
2 Q Which case?

3 A I don 't remember. It is, however, a matter of record.
4 Q Dr. Riley, beginning on page 7, you are asked some

questions concerning your testimony in Claims Commission

cases

at line 24 the question is:

10

12

13

"You mentioned that the actions were for

compensation of land taken. Do you know whether

or not this included the value of fish and wildlife
resources'?

"A I was asked by the Department of Justice
and subsequently testified as to use areas of Indians,

14

15

16

20

22

including fishing, collecting, hunting, farming f

shellfish gathering, and the particular group or

groups that utilized that. given area.
"Q Was this information utilized to

determine. the value of the land taken by the Indian

Claims Commission?

"A It is, my understanding that it. was. "

Would you tell the Court, please„ what your

understanding is based upon.

23 A Yes. ln interpreted that question in the broad sense

that all materials would be taken into account. I did

not interpret it in the narrow sense that this was a land
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evaluation holding of any sort. I.'m glad to brought

10

13

15

16

17

situation. "
This is my undeistanding of the

that up, because it does clarify that point.

Q Do you have any evidence that you would draw upon to

indicate that any of the Claims Commission cases

in any of the cases involving any of the tribes in

this case purported to compensate for the taking of
fishing rights?

A I really don 't know this part of the case, and it —I
didn 't. concern myself with it.

All I know is that I was asked to make my

reports, and to study the things that I had listed.
Q Down below at line 6 on page 8, the question is:

"Q Your studies were used by the United

States Government. through the United States

Attorney 's Office to determine compensation for

the Mian'. hunting .and fishing in connection with

land, values?

20

21

22

23

24

25

First question, Dr. Riley, are you sure

that it' was the United States Attorney 's Office you were

dealihg with?

A I was dealing with the U. S. Department of Justice.
Q Secondly, what is the basis for your understanding

stated in line 10?
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1 A The same basis I had that I stated above. I was engaged

to bring together this evidence and to present it in

a court. of law, and .I assumed that it would, be used. .
Q Did the United States Government ever tell you or imply

to you that your testimony was to be used to compensate

Indians for the taking of fishing rights?

Mo, I didn 't say that, sir. I simply said that they

10

asked me to study the economic situation, including

fishing.
In specific answer to your question, no one

has made that representation to me.

(Continued on the next. page. )
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At page 9, line 5, in answer to a question,
which I don't think needs to be read, I would

like to read you test;imony and ask you some

guestions about it.
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"xn anthropology we have a tendency

to make a truism the fact that, the Northwest

Coast was one of the very heavily populated
areas of American nort:h of Mexico. This
is argued on sevexal grounds . . The high

salmon yield of the rivers, rich offshore
fisheries, abundant food in the prairies
and woodlands and rich shellfish grounds.
The modexn ethnologists have xeinforced
this idea by collecting lists of fishing
places, si, tes, gathering places for given

groups of Xndians. Just for example,
fx'om Dr. Lane's repoxt, Elmendorf listed
179 named areas for the Skokomish. Waterman,

for the Upper Sound, listed some 150. Dr.
Lane, herself, speaks- of the'dense populations''
(Lane summary, pages 8 and' 9) .

"There are also long lists of place
names given by Ballard, Marian Smith, and

in fact, by myself in previous Indian claims
testimony. Inpoint of .fact, : in the '
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3'

period of the treaties, 1854-55, there. was

really not- a dense population on the

Western Washington coast and place names

listed thus may be somewhat misleading. "

Do you have anything to indicate, Dr.

Riley that the. .Indians. in this area at. treaty
times were moving about and using fishing areas

to,evidence the density of their population?

10

12

13

I'm not trying to be obtuse, but, I simply

want to clarify the question, you are asking me

is our------does the. reduced- populations in my

mind, mean a reduced use of areas, is that the

question?
14

Q. That, s not what. I'm asking. I'm asking whetherl

15

16

17

18

youhave any evidence'whe'ther the Indians in this
area of treaty. times were moving to their various

fishing sites for the purpose of evidencing

dense populations?
19 That the Indians were moving to their fishing
20

21

site for the purpose of evidencing dense popula-

tions'? I would thin k not.
22 g. Bo you have any indication fromany evidence that.
23

24

25

they were moving from these various fishing
places in and around the area to evidence the fact.
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that. they were using those sites in order to
make a record for treaty times'

L No, of course not.
g. Do you have any evidence in any of the data or

any information or documents or sources that you

have studied which would indicate that the
Indians considered some sites as frequently used

10

12

13

16

17
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20
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25

and other sites as different. in kind because
they-vere- infrequently used?

A. En- the documents of the treaty days, I don' t.
recall that that particular kind of distinction
is made except perhaps in the wording of the
treaty documents themselves. Subsequently,
as I have just said above, there has been a
tendency for anthropologists, including myself,
to collect from informants a series of place
names which in the minds of the informants
were especially important either as a site to
villages or site of fish weirs, site of. a particular
good climbing ground or herry grounds, et cetera.

0. My question was really directed to the frequency
of use and to these documentary sources which

you find- more reliable than informants, whether
any of them indicate to you that. the Indians, who
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were parties to. these treaties„made a distinc-
tion in kind between places. that they frequently

used and, places that they infrequently used.
- A. The Indians themselves made these distinctionsf
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yes. In a number of cases, Indians desired

to be at particular places where they could fish.
That was in the minutes of the Various treaties,
particularly the Point Bo Point, and the txeaty
of Neah Bay, there are such reflections.

This .kind. of .material appeaxs in the

early documents of Indian agents, that. Indians

desired to be in given areas that surxounded

or was near their old villages.
Thex'e is a great deal of evidence of

that kind scattexed thr'oughout the documents

that Indians did consider some places more

important than others.
The burial grounds were considered

important, this kind of thing.
9, Could you give me the sources that you rely upon

in saying that the Indians considered frequently
used sites fox' fishing more important than those
sites that they used less frequently2

Oh, I'm sorry, I can' t. do that. You axe asking me

to give you a souroe in which the Indians
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themselves made a distinction of this sort,
and I don't believe there are any such materials.

If I understnad your question, a

document in which an Xndian would say to governor

Stevens, "Look, Point A. is very important to me,

Point 8 X don' t. .care about, " I don't believe

10

12

13

14

15
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that we have this kind of evidence.

Q. Do you have any evidence of a non-Xndian

describing ~- w'ithout the testimony or statement

of. an Indiah in a contemporaneous document

describing how any Xndians consider frequently

used fishing sites more impoxtant than in@reguently

used sitesP
A. Bo, 'X don' t. recall such evidence.

g. Turning your attention to your term "historical
reconstruction" would it be accurate to say

that as a concept or a pxecept of the use of
this methology in anthropology, that if the

data upon which the historical reconstructor
relies is faulty ox inaccurate, the reconstruction
is also faulty ox inaccurate'?

AU. .x econstructions- are . faulty . and inaccurate.
The best. that we can ever do with the past is
to produce a model and the model never is
reality. We try to get as neap reality as we can.
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10

12

13

Q. ls there a direct connection between the accuracy

of the data relied upon and the accuracy of the

reconstruction'?

L There is a relationship.
And isn't it accurate to say that George Gibbs

and others, commented on the inaccuracy of

population estimates upon which Mr. Kroeber

and. Mr. Mooney and Mr. Taylor made their
population estimates for the Coast Salish culture?

No, sir. Mr. Kroeber and Mr. Mooney were

estimating populations as of 1780. I don't think

Mr. Gibbs made any such comments on the populations

in 1.780.

15

16

17

18

19
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24

Mr. -Taylor -- Dr. Taylor depended

to some degree on Gibbs and others. of the treaty
period, he also depended upon the population

figures, the sensuses of the Hudson Hay Company.

What data did Kroeber and Mooney rely upon when

they made their 1780 figures'?

I don't know, but I don't know what -- Kroeber

has an extensive bibliography from his national
cultural areas. Mooney's population figures
I don't think are very, extensively documented.

I have those, by the way, if you'd 1.ike to have

that document in evidence. I have the Mooney
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document.

g. I would like to know whether you checked the

conclusions of Kroe@er and Mooney against
their data li.sts.
Taylor did, X did in one ox two cases, I did

with the Cowlitz, and this material is unpublished.

Xt's in the transcripts of the very

extensive documents on the Cowlitz. On Taylox's

approach there are, three articles that. are
all in evidence hex'e as Defendants' exhibits and

can be examined.
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Xn what. other cases did you check Kroeber and

Mooney's conclusions against their data?
A X'm sorry, I'm not suxe -- did I say I checked

Kroeber and Mooney's conclusions?

Again, let me say that Kxoebex' and

Mooney were not. interested in the 19th centux'y,

they were .interested in a dateline of 1780.
Monney makes that dateline, X don' t

think he mentioned it. , but Kroeber, X think he

follows Mooney's figux'es. I checked data for
the period about 1820 to 1830 on up to the
tx'eaty times, and I believe we have the documents

here .that Dr. Taylor did the same thing coming to



much the same conclusion, and inescapeable
conclusion

Q. Do you disagree with Mr. Gibbs' statement as
of 1855 that all the prior population estimates
were inaccurate?

A All estimates .for that period are inaccurate,
some less accuiate than others.

10

12

13

Hudson Bay figures, as far as that,
goes, are probably the most accurate.
And youi histox'ical x'eeonstruction about how
many people were in the Coastal Salish culture
is directly inaccux'ate acording to its data,
is it not?

14

17
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'Yes. Z think l heard you right, let me say that
both Gibbs' 1855 census figures and Gibbs' 1877
figures probably are not accurate.

I would say one further thing about
Nooney and Kroeber, as I pointed out. in my

testimony, they hase - regardless of the base
on which they made their estimates, that basis
extended over the whole North American continent.
So. the comparisons that I made are still valid.

would make one other further point
9. Let me see if I can stop you on that statement, are
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your comparisons valid if the conclusions
you reached in terms of numbers are inaccurate?

A. No ,no, the conclusions I reached were not in
terms of numbers, but. in terms of percentages.

Are we talking about the same thing, sir?

10

12

13

14

16

17

18

,
' Certainly we are.

Page ll .of your testimony at line 6

I see the number 7, 559, at. the bottom I see
8,-687, and those look like numbers to me, Dr.
Riley

K I was discussing page 10, which leads into that
which is a percentage figure, and it addressed
itself to the statements that very. often have

been made that, there aws a dense population.
I simply said this is not a dense population,
and, I took a series of percentage figures to
demonstrate that. I do thin k they demonstrate

19

20

22

23

24

25

There is, however, one important point
that should be made in regard to that material
on page 10, and that is that whereas the 1780
line is all right as simply a date picked out
of the hat, if we are comparing one aboriginal
situation against the other at, the latest time

2g)8
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10

ET22 12

13

at which they were aboriginal, generally

speaking, we would have to compare the Western

Washington Indians as they were about 1830..
to 1840 or even 1845, and if we do that, then

the percentages that I have go way down even

with these bolstered--:Nooney and Kroeber figures
There are still less. people in Western Washington

per, square kilometer than there are in northern

Baja, California, which is a desert. Xf you

were to take the figures of Westenn Washington

as of 1840,or l845„ that would go even lower.

(Continued on next page. )
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g. Figures of Mooney and Kroeber are estimates,
are they not'?

A. All population figures of that time are estimates,
sir.

10

12

14
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16
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And you, say that Zroeber and- Mooney's conclusions
a're estimates upon estimates7
Yes. I do not consider .them correct.

g. 'Page 12, 3, ine'. 18, if I may.

'MR. COMIFF: I believe the witness
hadn't completed his answer.

THE WITNESS: There is one other way

one might get at that. It is a rather interesting
way. Mr. Bells, who was a missionary and was

associated. . with. the Skokomish agency and was

a census taker for the Clallam as of 1880,
makes in a publication in 1897 which is not
in evidence but which cam be put in evidence,
takes the Gibbs' 1877 figures, which he says he
thinks are too low, and compares them with the
Xndian -- Bureau of Indian Affairs' census of
1885, which be said, X be3. ieve indicates is more
or less corz'ect in 185$, according to the Gibbs'
figures of 1877.

That is the Gibbs' 1877 fi,gures. There
were not 6400 indians in the three treaty:
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areas that Fells deals with. That is in the
Medicine Creek, the Point Elliott and Point hTo

Point Treaties.

10

In 18SS the population had dropped to
2795. Th'at is, the more you expand the Gibbs
figure, the more chunky is the dropoff -in popula-
tion in the intervening 20 years.

For that reason, I do not believe 'it,
is too far out of line, but I' do think it is
somewhat low.

Q. And the dropoff you just spoke of is post treaty
12

13

14

15

16

17

18

19

20

21

22

23

24

25

dropoff?
Yes.
Looking at page 12, if you would, line 13,
you say the bands or villages of these various
groups of Indians in the Western Washington area
were located for the most. part near one of the
available food sources. There were other reasons
for locating villages.

An obvious one is for defense. Another
one is protection from the elements, but food
z'esources were probably the most important single
factor, and over on page l7, if you look at line
16, you say,

"I would think that as far as the food
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economy itself was concerned that people

would tend to concentrate on the ax'eas near

their homes.

I believe that the main villages

of theae Indians were built where they were

because of the ready availability of food

sources of one kind or another. "

10

12

Dr. Riley, do you know of any instance

when any of the sites of the villages of any of the

tribes in this case or the txibes fxom whom they

claim to hold title were located away from the

water sources'
13

14

15

A. In the Bakah, essentially, yes* Other than that,
as a snap answer I would say that. they were all
on the water courses.

16

18

20

21

22

23

That may not be correct, but I can' t
think of exceptions at the moment.

And isn'0 it true that the location with respect

and for the puxpose of being close to food

resources was for the purpose of being close to

food resources, was for the primary purpose of

being close to the fish food x'esourcesP

Pish were very important, yes. I think that would

25

be true.
Would you agree then with the statement of George
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Gibbs that for the Indian treaty tribes in this
case that salmon was the great stapleg

3 A. No one has ever contested that salmon was not
the great staple. I simply tried to point out
there wre other foods as well. I don't think
anyone is contesting that, either.

9. Looking, if you will, at your testimony at page

20, line 7-- well the question begins, at line 4:

10

12

13

14

15

17

18

20

Do you have any inforation as to the
usage that the Indians made of the internal
organs, such as livers of salmon or of other
anadromous fish they caught'

"A. I believe Dr. Lane in her report
does mention the use of livers in the Sauk-

Suiattle area. I was under. the impression
from my own field work that, generally speaking,
the inside of fish were cleaned out and the
flesh only was used. "

Do you have any evidence, Dr. Riley,
to indicate that the inside of fish were used'?

21 A. The inside of fish were used'
22 @ Yes, hearts or livers.
23 A. I quoted Dr. Lane, sir, who reports use of liver

in the Sauk-Suiattle.
25 0. And then you say you were under the impression
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from your field work that generally speaking the

inside of fish were cleaned out and flesh only

was used.

Where do you get that impression?

I got 'that impression from my own field work, from

discussions with informants, trying to project
back into treaty times.

8 , g. Are you familiar with the statement. of George

10

12

Gibbs that the heart was always roasted?

Would you read the context of that, sir? It.
seems to me that that was. a special case. I may

be wrong.

13

14

15

16

17

18

19

20

21

22

23

24

Q. Looking' at Exhibit G-4, line 296, you said you

thought, it was with respect to a special example

on the Quinault.

A. I beg your pardon?

g, What context do you recall that. being in?

May I see the Bibbs? I am not quite clear of
the context, sir.

Is this 1877 or Gibbs 18

It is Gibbs' work published in 1877 from evidence

he gathered in 1855, and he is speaking of prac-

tices of the Indians, as I understand it. here,

and down in the middle of the first complete

paragraph he says, the heart. was always roasted



and eaten.
A What page, sir'?

3
196. In -the paragraph that begins with the

sentence, "As the salmon formed the most, important

10

12

14

15

16

staple of subsistance, so with them are connected

the greatest number of superstitions. "

And a third of the way down that para-

graph is the statement, "The heart was always

xoasted and eaten for fear a dog should. eat. it
and no more salmon would be taken. "

A He is discussing the situation at the Dali, es, is
he not, and he is discussing the first salmon

rite, I believe, is he not'?

9, Would this be distinguishable from your conclusions

about the Coast Salish axea?

A I don. 't -- we are talking about, a ceremonial
17

18

19

20

21

situation, sir.
The fix'st salmon was had. Its heart

eaten. I was discussing this on page 20 of my

written testimony as a genexal dietary practice,
not a ritual practice

23

24

25

Well, maybe I don't understand. Ax'e you at. page

20 of your testimony disagxeeing with Dr. Lane's

statement of the use of livers by the Sauk-Suiattle2



p122

k I was -- I was really puzzling, because of one

bit of data, one article actually, and that
is an article by Smith and. Rivera.

Rivera .is -. - which is in evidence

as one of. the defense documents. Revera was

10

12

14

a biological chemist from Columbia or Barnard,

I think, and -she and Marian smith did a study

on the food taking of Coast Salish peoples and

she made the point that. it was very important,

for the Indians to have foods that would give
them vitamins, particular vitamin C.

Further went on to spy that since the
salmon either always or normally were cleaned,
that is the innards were taken out, that they

16

17

18

19

20

21

22

24

d. id not produce the ncessary trace minerals and

vitamins and. further suggested that the introduc-
tion of the potato, which Dr. Suttles has written
about, began to come into the Puget Sound in the
1840s, perhaps even earlier, that the potado

filled an important ecological nitch with the
Indians. This was the context in which my statement
was made, sir.

9, Isn't it true that. Dr. Smith notes that the
Misquallys ate the entrails of salmon2

25 A. Dr. Smith says she has conflicting evidence on this.
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10

12

13

Directing your attention to what is USA-26,

which is the Puyallup report, of Dr. Lane, page

66, and the quotation there is from Marian

Smith's study that you have been talking about,

page 66.
Yes, sir.

Q. At the bottom of the page, letter 8:
"The situation in. regard to the eating

of salmon entrails is somewhat clouded, "

and then she said, "A Miagually informant

offered the information that, salmon hearts

and livers were strung to a tanned cedar

bark and smoked. "

15

Do you have any reason to doubt that

statement regarding the Nisqually?
16 A Marian Smith herself seems to doubt it when

20

21

22

25

she states that the eating of salmon entrails
is somewhat sloudy. There-. ' is. continuation of
that, l believe, is there not.

The Chehalis word, and I wouldn' t.

try to promounce it„for salmon heart. was recognized

as Chehalis, but the meaning was not known.

There seemed little doubt, that the fresh' intestines
of Tyee salmon were cleaned and boiled with the

gills or roasted. Again, we are dealin
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to me in occasional things, and I would point out
that this is in contradiction to the rather
.c'lear. statement of. Marian Smith in the work

she d'i. d with Rivera.
Isn't that. quotation from her work with rather a

A No; no, nd; that quotation is from Puyallup-

10

12

13

14

16

17

18

19

20

21

23

Nisqua11y

Are you aware that George Gibbs noted that -the

Nisqually hd the same practices with respect to
salmon hearts as we quoted from his page l969

A. Are we not still talking about the first sa1,mon

rites here?
So they did use salmon entrails2
Well, I don't believe I ever said categorically
that they didn' t. This page in my report is
very, very modestly stated, and it is stated
as a question, and I began by quoting Dr. Lane,
and I don't question Dr. Lane's data.'

Page 18, if you will, of your direct testimony,
line 19. You say,

"By the time of white settlement in that
area in the late 1840s and l850s, probably all
the Indians had either seen or heard of the

24 Buropeans .and Americans, and from 1855 on, I wouq, d

25
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think that it. would have been a very remote

individual that had not had some contact with

the. settlers. "

What, documentation do you have that

probably all of .the Xhdians had seen Europeans

or Americans' ?

A, That .is speculation, and isn' t. essentially phrased

in a speculative form. There may have been an

occasional Indian that had not seen settlers.
10 Settlers certainly'were moving very freely around

the Sound at that period.

12

13

14

15

16

17

18

Q. Do X understand that that. statement about whether

they had seen Europeans and Americans is specula-

tingP

L I said it would have been a very remote individual.

That, I believe to.be speculative, yes. May I
correct--
My' gueStion is: What documentation do you have

19 for that statement?

20

22

23

24

A, Documentation is simply the general documentation

of people coming into the area making the settle-
ments and moving around; Xf nothing else, most

of the Indians saw the treaty parties, as
thousands of them -- their testimony yesterday was
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4

to the effect that there were something like

three thousand at. the Point Elliott Treaty.

I don't understand, perhaps, the contention

of you, sir. You are saying that there are

lots of Indians that: hadn't seen. theme

10
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0 My question, Dr. Riley, is documentation for
your statement that probably all of the Indians

in the area had seen Europeans or Americans in

the 1040s and 1850s.
. Yes, sir, in this case I think it would be the

totality of documents to that time, giving the

movement of settlers and auxiliary individuals

in that. area.
I will readily concede that there

were some areas that were much more heavily

contacted than others at this period.
The Stillaguamish River area, for

example, was rather lightly contacted, Upper.

Skagit. -- and since I am -- I have mentioned

the Upper Skagit, let me make one clarification,
if I may, for the record, when I say that I agreed

with Dr. Lane, I meant I agree with Dr. Lane

that. she gave the evidence about salmon livers.
It waS not an intention to give a blanket endorse-
ment to Dr. Lane's opinion.
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10

13

14

Q lsn 't it true also that there were coast. tribes which

had no contact vith the Americans and Europeans

at the time most of these treaties were executed?

A There may have been some Indians in the Upper Quinault

and Quillayute areas that had had little or no contact.
What is the date again'? Excuse me.

Q You say the 1840 's and the 1850 's .
A In the late 1840 's, and the 1850 's. In other words,

over a period of 15 years, yes . The breakoff date in
the context of my statement would be 1860.

I, suspect that. even the coast groups had

been drawn into the orbit of American life to some

degree by 1860. Again, the documentation is essentially
all. the documentation for that area for that time.

15 Q Isn't it true, that there. were a large portion of
16

17

18

19

20,

21

22

Indians that weren 't in any of the treaty grounds, and

that. this vas commented on by the Commissioners?

A I. don 't know how large they were, but there certainly
were portions vho vere 'not at the treaty grounds, and

there were also groups that came in late, as in the
Medicine Creek Treaty.

Q And your shatements in that paragraph in your answer

23

24

25

on page 18 still hold as part of your answer to the
guestion of vhen was the Western Washington Indian first
introduced to non-Indian people' ?
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A The late l840 's and 1850 's, would, in the context of

my answer, have been the period when most Indians would

have been contacted. I don 't say all . One couldn 't
say all. You are arguing essentially a negative„

Q What evidence have you that probably all of the Indians

hadheaxd of Europeans and Amex'icans by I855?

10

12

13

A Well, no dixect. evidence for it, but I would draw your

attention to the testimony of Dr. Lane and to various

documents in this case which indicated that Indians

did move around very freely, and they certainly

exchanged information with one another.

Since: I asaume that no one in this court

believes that Indians are idj.ot children, I fail to see

15

16

17

18

19
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25

how they could have avoided hearing of such a momentous

'thing

Q 11ow many Indian informants did you speak to or. i.nterview

in the course of the preparation of your reports for

the Indian Claims Commission cases?

I don '.t have my case books, .and I don 't have the lists
of informants . I can give you a kind of an estimate .

It would be in the nature of oh, perhaps 40,

maybe. At this point, I can't identify them because

when I went into the txials, I used only initials,
the idea of course being that the privayy of informants

should be respected.
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unfortunately I have lost. my informant list
over the years, and I can't always untangle the initials.
A few I know; most I don 't any more.

But the answer I gave. you would be relatively

correct.
Q How many of those told you that they look at life

through western European eyes?

8 A I don 't think anv of them ever phrased a statement

like that. That 's my secondary analysis of the situation.

10 Q Can you tell the Court. why you can reach such a judgment

of modern -day, but. you can 't get behind the minds of

the .Indians as of treaty times?

13

14

15

16

17

18

A very easily.
When speaking about modern things to modern

Indians, one is talking with people about what they know

When speaking about 'things that happened a hundred years

ago, the modern Indians or modern anybody else, one is
speaking of the traditions and, ofttimes, traditions

of traditions .
20

21

22

23

25

Informants of mine have told me what they

heard from their fathers when they were young, and when

they were young, it was still a rapidly aculturating

situation.

Q So, you would say that the informants, at least in this
respect were more reliable than documentary evidence?
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1 A well, you are taking my statement out of context, first
of all. I was talking about the situation of 1855.

If we are studying the Indian groups today,
or any other group today, then an informant's

reliability becomes a vezy different thing.
6 Q Because you are speaking of what has happened to them

alone?

8 A Because you are speaking about what is happening to
them as ongoing cultural beings, yes.

10 Q would it be accurate to say, then, that informants

who lived or witnessed things at treaty times would

12 be more alliable than modern day informants?

13 A They might well be, although if theiz memories were

14 . being taxed 50 years after the date, and that 50 years

16

was a time of rapid aculturation, I would want to examine

each particular case before .giving an answer.

17 Q Isn 't that really true of your use of all those sources

18 documentary evidence and historical reconstruction and

19 informants; 'that-you have to examine the use of each

20

21

with great care?

A Mr. Pierson, I have never said anything to the contrary.
I heartily endorse that. Dr. Lane made the same point.

We wouldn 't be in greater agreement.

24 Q Page 19, the last line, going over to page 20, the first.
25 three .lines:
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10

12

13

"One would assume also from the treaty'

documents dealing with blacksmiths that, at least
those Indians who had horses were quite interested

in utilizing the white techniques of handling horses. "

What besides the statements in the treaties
do you have to document or to support that. statement?

A The horse was getting into western Washington the

early 19th century. It was becoming a prestige item,

and particularly so in the groups in the backriver

areas.
It is mentioned, for example, at some length

by Gibbs .=-,I think'-this was brought out this morning—

in his strong desire to see Upper Puyallup and Nisqually

-peoples have grounds for. their horses.

24-2 16
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E24-1 '

15 Is that a proper response to your question?

9 ' That doesn 't answer my question. I want to know how

you documented that outside of the language of the

treaties, there are indications that. the Indians wanted

these white techniques~

A Wanted white techniques of handling horses? Oh, yes .
Offhand, I can't think of a documentation for

that. I would be very surprised if they didn 't, by

the way.

Q Page 21„atline 12, you say:
"ln my opinion there very likely were some
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Indian domestication of animals, because the Hudson

Bay post at Misgually was in the process of

raising and selling domesticated animals.

Tomie (1878) reports that some 3000 sheep were

sold in the 1854."

io

12

14

16

17

18

19

Do you have any evidence, Dx'. Riley, that

any of those sheep were raised by Indians?

A Mo, I do not have evidence that they were raised by

Xndians. I am somewhat doubtful that they were raised

by Xndians . I think I say that. somewhere here.

Q Do you have any evidence that those sheep were sold to
Indians?

A Mot. to Indians. The Hudson Bay Company was interested

in selling to the Russians, for one thing. They had

a commercial agreement. with the Russians .
This particular group of sheep, as I

remanher, from the Tolmie document, was sold either into

Oregon or California, They, weren 't sold to Indians,

as far as I know.

20

21

22

23

25

Q Isn 't. it true that they were driven down to the

Willamette Valley because they couldn 't be sold up in

Misgually?

A This could well be. I don' t. recall the date .
Q What is there in that fact of the -driving out of those

3000 sheep which leads you to the statement that the
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Indians domesticated animals?

2 A We know that Indians domesticated the horse . This is
documented by Gibbs. It. appears in a number of the

treaty documents. It appears in Winthrop. It
appears in a number of the earlier reports of the

Indian abets. We know that. I don 't know about. other

animals, and it seems to me that I do not claim that

other animals were domesticated. At least, I don 't
claim there is .any evidence for it.

10 Q Ny question is, Dr Riley, of what relevance is that

statement. about 3000 sheep to your statement. that Indians

12 domesticated animals?

13 A It- has this xelevance: It indicates that farming and

14 herding techniques were well advanced in the lower part

15

16

of the:Puget Sound, and the middle part of the Cowlitz

Valley in pretreaty times .
One of the ways in which aculturation

proceeds is contact.

19 Q Page 25, Dr. Riley, of your testimony, you are speaking

20 of fish traps . You say, down at line 26:

"However if a person utilized a fishing

23

24

platform for a while and then left it —if Gibbs

is correct —other people could use it. "

According to your understanding of the use

of fish traps, Dr. Riley, did a user 's rights or use or
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4

control over the use of fish traps die when he left?
A This was Gibbs ' statement, of course, rather than mine.

It is my belief that the whole situation
of use and other rights in this area is very cloudy.
I really am not sure in my own mind about that.

particular question.

10

Q Do you know of any evidence he gives that. when an
I

Indian left the weir, he controlled, his rights died' ?

A I don'0 seem to have given a page citation to this.
I am not. quite sure what I was referring to. If you

would. like, I will look it up overnight. and see if I
12

13

can have it. I'm sorry.
We weren 't referring to dying in this, were

14

15

16

.17

18

we? The answer to that, then, is no, I don 't.
Q And do you have any indication that after he left. , he

would lose contxol over those people who used it'?
A. That. a person who put up a fish weir would lose ccntrol

over the other people who used it.'?

20

21

Q After, 'he left.
A I don 't think that situation is at. all clear.
Q And do you have any citations in Gibbs? Can you find

22

23

the one that substantiates your st.atement here or refers
Fto if Gibbs is correct?

A Yes, That 's what I suggested; that since I don '0 have a
page reference that I look it up tonight and give it. to
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you first thing in the morning, if that is satisfactory.
NR. PIERSON: All right,
THE COURT: We vill recess nov until nine o 'clock

tomorrow morning. I trust that. all goes well with

all of you while we are apart.
(At 4:00 o 'clock p.m, 'px'oceedings in the

above matter vere recessed to Saturday,

September 8, 1973, at 9s00 o 'clock a.m. )

10

12

13

14

15

16

17

20

21

22

23



CERT IP I CATE

Ne, the undersigned officia1 court reporters'in and for

the United States District Court, for the Nestern District

of Nashington, do hereby certify and affirm t hat the fo'regoing

transcript of proceedings is a true and accurate transcription

of. our shorthand notes of the matters herein reported.

10

12

13

!'/
/

ELINOR H LLOMAY

15

16

17

18

GERALD J; OPELKA

19

20

~J, 1

DO N M. DAVIS

21

23

24

25



I M D E Z

WITMESS-

BARBARA D LAME

CARROLL L RiLEY 2157-C
2172-McG

2123-McG

2180-P

2125-H
2141-Z

Direct CrosS Redirect Recross

10

12

15

16

17

18

19

20

21

22

EXHIBITS

F-15A
F-15B
F-. 39

G-22 through G-27

Legend

C-Coniff
D-Dysart
H-Hovis
G-Getehes
P-PierSon
S-Sennhauser
Z-Ziontz
NCG-MCGiiilpsey

ADMITTED

2135
2135
2149

21.60

2166

23

24

25


	Docket Entry 416J - Filed Transcript of Proceedings Volume X
	Recommended Citation

	tmp.1724710322.pdf.ykq2X

