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UNITED STATES OF AMERICA,

'UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA  rmrp IN THE
 HHETED STATES DISTREST GGURI

) WESTERN DISTRICT OF WASHINGTON

1214974
Plaintiff, . ; kta 215 |
) N
QUINAULT TRIBE OF INDIANS, ) &0, CLERK
et al, ) ; e EROAY] -‘5
Intervenor-Plaintiff, )} - ,
wi e ) CIVIL No. 9213
- - - —._ ) . - . . .
STATE OF WASHINGTON, )
: ' )
Defendant. )
A ' )
THOR C: TOLLEFSON, et a1, )
)
Intervenor-nefendants. )
TRANSCRIPT OF PROCEEDINGS
September 8, 1973 o
Tacoma, Washington' R

oo . . ) R .
. - ‘//(g |
THE HONORABLE GEORGE H. BOLDT

UNITED STATES DISTRICT JUDGE, Pres:.d:n.ng
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P R 0 C E E D I N G S

September 8, 1973
9:00 ofclock a.m.

(Appearances as heretofore
noted in Volume I.)

(ALl paxties present.)

CARROLL L. RILEY, "
having been previously sworn, resumed the stand and

testified further as follows:

CROSS-EXAMINATION (Continued)

' BYWMR PIERSON.-

@  Dr. Riley,- I belleve toward the end of your
testlmony we were speaklng of your wrltten
dlrect testlmcny at ‘page 25. You have the page?

THE CQURT I have it.

L - And I-have 1t.-

”Alliiighi; ah&:down at line 23 you make the
-statement: - :
“A person who buiit a fish trap or o
spearing platform might cl#im that this fish 
) £rap or spearing platform-was_his as long
as he used it. Gibbs, for example, in his
1877 report indicates this.

Now, have you had occasion over the
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evening break to‘fina'where'in‘Gibbs‘ 1877 work .

he médé-thaﬁ_statement?“

Yes, I have gone over;thé Gibbg' 1877 accoﬁﬁt,-

and to just make it =- double check it.—-—.

THE COURT: You will have ta-speak louder,

(Continuing) I waé leaning back in my chair inad-
vertently, and justrto maké a double dheck 1 7 |
went over the Gibbs; earlié;ﬁrepprt, apd-iﬁ the
railroad report Gibhs, aS'ﬁear as:I daﬁrteil,

does not say that. He talks about 1én& rather -
than about fishing.operations of ang'sort.k If '
you took that in context with other things thaﬁ;_
Gibbs said, yvou might be ab1e to draw that_con#lu—,
sion, but I would prefer not to draw that conclu-
sion, if it please the cOurt;,and_aé ércontinuaﬁion
on Gibbs and as a remark yestérday - ﬁhere'was'

a triangular discussioniwiﬁh Judge Bdldt; Mr., -

Pierson and myself about the meaning of treaty. '

1 WOuld at thls bartxcular time llke to throw -

"In the Glbbs' report, 1855 report. there

;13 a statement, and I think I had probably better

read it'

 “They live almost altogether among the
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 question of Mr. Pierson which I have answered in

‘Well, let me ask you about that, Dr. Riley. BDo

,bel;eve there was a treaty with the Cowlitz.
And - to the extent George Glbbs is talklng about
fcustomary pomnts, he 13 talklng about provzs;ons
for a trlbe with whom there Wasn t a treaty°

- That would bevtrge, ves, sir. .

whites, or in theirrimmediate hEighboihood;”taking
and selling salmon, or do;ng occas;onal work and
for the rest letting out thezr women as prostltutes.
No essential advantage would, it is feared, be
obtained by remo#iﬁg them to ahy one lbcaﬁinnf

where théy would not lbngﬁremain éway from their

acres of ground for their villages=and'cemetexies‘
and the right of-fiShing at customary poinﬁs, |
would effect all -that cduld_he done.," .

Now, Gibbs is talking about the Cowlitz
who are nelghbors of the Nisquallys to the south.rﬁ

I will point out that this is not dlrected at the
the negative.
you know of a treaty with the Cowlitz?

Do I know of-a-treaty with.the Cowlitz? I have

not reviewed the treaty-with-the Céwlitz. I dcn t

And wﬁsrthat before or aftgr the ﬁreaties executed
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" in this case?

I mean the time the treaties were signed in this

. And his re?ort, you say, is 1855. Is it reporting’

o ~7 (= L

;events which occurred in 18552

_doCumeht_Q,_because I am simply using“my;ownrcopy‘

. no support for the statement you made in your
-&dmrect testlmony at llnes 23 through 26 on- page |

252,

-. statement.

That was before the treaties were execﬁted in
this case. I am sorry, sir, what do you mean; -

"in this casé“?__Do you mean the Point No]Point’-~

case. - Was it before all of them?

Yes, it was before.

1854, 1855. The material in thls rallroad report
is really 1854, The publlcgtlon date, I believe,
is 1855. | I | | B
And do you have the page number from which you

read? | | : | o
Yes, sir, I do. Xt is page 34, and it is ?1aintiffs'_

document 9. ‘Now, it may nof'be page 35 in piaintiffﬁ;
with the notation of the plaintiffs' document.

To go back then to my original guestion, Dr. Ri1ey,

do I understand you-correctly that you can find

That is correct, sir, Gibbs}doeé not make that

2266 "
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;Yesﬁerday we  spoke about*your”staﬁement'whére_

) _you:cite Oléonionrpage'ze, at lines 22 through 27,

and you speak of hls characterlzatxon of- Qulnau;t
-ownershlp and exclusmve rlght as a great joke,
and if you recall I asked you whether you knew
whether Dr. Olson had - retracted that statement.

I would llke to ask youlln preparat;on”

for your testlmony on the Quinault report, to.

examlna-the.Indlanrclglms\Commission tastiﬁonjr
of Dr. Olson to determine whether or not he has
retracted that statement° _

Yes, sir, I would be happy to do so. Am I hea;ing
wrong or dld you say page 26?7 ZXf you aaid'page
26, I am sorry, sir, . All rlght.

Okay. '

- May I examine the docﬁment?

"Yes, we have a copy of the Indlan Clalms Commass;on

testlmony which Wlll be available fox you to

' examine.

wa,-ln your work in preparation for

'wyour testlmony, both oral andg wrltten in this
5jycase, sznce March have you had occasion to examine

,the sources c;ted by Dr. Lane 1n her various

regorts°.'

oo have examined some of them. I have not examined

-
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i{xegort, at page 51._

all of them. I havéiexamined, of.cpurée,'the

-ones that are in evidence. I have examined a

number of others that are CltEd 1n the blbllography.
I have not examined atl of . them.

Now, you personally have done more work ﬁith the
Makah than any other tribes in this‘caSe,'haVEn'tr
you? ' 7 .

I am_not sure I have.. I did-about'a month-of

field work with the Makéh,_Perhaps'a iiﬁtle nore

than that, and I did work with grcups around

‘the Makah. I did a fair amount of work with

the Lummis, perhaps a month or two.,

“And you have publlshed an, artlcle about the Makah

-haveryou not?

That's right, sir.

 And you haven't published any articles'abéut other

tribes in this case, have you?

'No,'although as I drew attention to the court,

articles about other tribes will be published, is
being published now. _ '

I would llke to dmrect your attentlon, if you will,

. to EXhlblt USA—ZI, WhLCh is Dr. Lane's Makah

7Yes. S ' Ty

7 And,this is part of the references £hat Dr. Lane
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gives for her report, and the secoﬁdfoﬁe.is thé
unpublished diaries of James G. Swan. Have you
had occasion to'consﬁlt those?

I have consulted a large amount of Swan materlal.
I am not sure I have consulted those unpubllshed
diaries.

If I told you that the only place that they are

located is the University of Washington, would

that help you dete#mine whether yoﬁ consulted
them? | | |
No; because I worked with the University of
Washington to.some degree ih 1952. o |
But yvou deon't recall-whether yvou have consulted -
I don't.recall, that's right..
The item just under that is Vasilii Tarakanov,
and it is taken from a published worked entltledp
"Desceriptions of Remarkable Shlpwrecks, -Sﬁ,
Petersburg, 1853."

| Dxd you have occasion to consult that
in your Makah writings?

I have never consulted the full documents. I

il

ifhave Tead precls pf'thaﬁ document.
ﬂ'f_Whose precls? -

VI,ém nct suré'I“éan‘prondunoe the . name. I have

it hgrgﬁl Why don't I Smely give it to you later,

L
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if that would be proper?

'Thaé’s right, fine. 1In your examination of

Dr. Lane's reports, Dr. Riley, have you examined .

jher limited list of some of the prlnclpal flshlng,

areas of the tribes that she studle&’

I have read herrreports, yes. |

And have you checked her reports in that regard
agalnst the data that she used? ' |

No, I'm sorry, but the questlon seems a llttle

wide to me. I have read,her reports. I have

-read the other documents. I have not made a point

by pbint check of Dr. Lane's-reports with other

documents.

Weli, but it is-accuraté~to éay thét in a£ iéast‘
a general way you have checked-it agaihSt the
other documents for all the reports she- has gLVen?
"I dont t thlnk SO, I_thlnk.you‘are,saylng the
same thing that you said in the last quéstion,

and I believe my answer would be the same , sir. .

Well, if I understand your correctly you said

you didn't make a point by point examination, but

“that you have. read the documents and in a general
_way that you had checked them agalnst what she
 has sald- is that correct’

‘Perhaps, that 15 only partlally correct. Perhaps
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it would be easier if I wouldrexplainfwhat I aid

do. .

Yes, and relate it, lf you w111 sPeclfically to.

her 11mited list of some of the prlnclpal flshxng
areas. of each of the trlbes which she studled.

(Contxnued on next page. )
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latlng to the tribes. whlch she stud1ed°

- I was asked first of all bythe Department of Flsherles

and the Department of Game -

 THE COURT: I don t think that would be helpful I-
wish vou would confine yourself. It is a rather narrow
question, and Counsel has the right to ask it, ahd-you
have the obligation to answer it specifically, if you can.

" Now, the question ls repeated so as to

indicate the narrow range of the questlon that you put.

_ THA,WIENESS: Yes, sir. ,Wbuld_you repeat

the guestion?

'(By Mr.'Pierson) The question is have YOﬁ had occasion

in any way to con31der in your examlnatlon tne llmlted

llSt of some -of the prlnclpal flshlng places of the

: trlbes studlea by Dr Lane and reported on in USA—Zl

- thrdugh 30

THE COURT: Exhibit-number of course?
‘MR. PIERSON: Yes. e

THE COURT-; That calls for a yes or no. -

‘Then if . there is an explanatlon you cAn gzve it,

THE WITNESS: Yes.

: The dlrect answer to that is no, thh a

caveat and an explanatlon.

The caveat is lf I understand the questlon'

correctly.
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The éxplanation is that I read Dr. Lane's-
report, and then refreshed ﬁyself-on a section, but
only a section which-waS'aVailabie t0 me which the
limited time I had made available to me of. this area.
(By Mr. Pierson) Let‘s conflne the questlon even more,'
pr, Riley. | : ' _
| Did-you check hér'list, limiﬁedrlist, éfsome '
of the principal places against the documents which she

attached to her reports? -

IN order to clarify further, could yéu tell me which
- document? | | | 7 -
© Well, séﬁéj6f;£he_dbéﬁments1tﬁat,include‘lists"of,
3flshlng sites 1n appendxces to the reports. In the boay
of the report, Dr. Lane lists some of the principal

. Fishing'places of the tribes she is speaklng about,

My question is whether you checkéd those - -

 statements in the text against the lists or maps

included in the appendices.
Is there any great secret about who compxled these, SLr’
THE COURT- You must answer the questlon,

please, and not respond with a questlon. If you don't

funderstand the question, you can say so, andrit-will_be‘

,clarifieﬁ. But you muétrnot respond to a question by

asking another, unless it's in clarification. If it is.

 something about the,sigﬁificant of this area, it'is'not
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-report es to the locatlons of some of those prlnc1pal

qothers.r

for you to be cencerned with,
- THE WITNESS: I understand-that,“YOur Henor.
THE COURT: Yes. |
THE WITNESS: May I"respohd to your question
with a request for ciarification. |
What are we talking about? _
(By Mr. Pierson) We are talking about those appendices
attached to some of fhe reports in Exhibits USA-21
through 30, and those appendices whieﬁ list or map some
of the principal flshlng sites of the tribe belng
studled and reported upon.

o T There are’ atatements in the text of the

rlshlng places. :

B My questlon is, have yvou had occaSLOﬁ at any
t;me to check. those appendlces agalnst statements made
in the text°
My,answer to thiefis thet-there*are a great nuﬁber of

apbendlces, and I have checkea some and I have not checked

Could you tell us which ones’ you have checked, please’
Yes, | |
Your understand, Counsel, tﬁat that will requi:e

going through the document?

MR. McGIMPSEY: Your Honor, I feel that the recos

el
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should show at this point that the trlal of this matter

was set prior to the tlme that all of- Dr. Barbara

Lane's material was available to the defendants, andj .

- that the defendants have had only a couple or three

months, May; June, July and August -—:four months

-in which,to prepare this,.

MR. PIERSON: The record should also reflect

‘that at least since February, 1972, three of Dr. Lane's

- reports have been in.the hands of the defendants:

'THE WITNESS: The first appendlx to Dr. Lane's

report is follow1ng page 51 of the Makah report. It. -

_1s a map of Tatoosh Island

(By Mr Plerson) And’there is a list at Appendix 1 that

'goes nine pages.;'

That is not 1dent1f1ed as to authorshlp in the appendlx.

Would you ldentlfy 1t for me? _

The questlon 1s whether you checked that in your text.

I read both the text and the appendlx, ves. '

And didyou check it- against her statements as to the

'locatlons:of;some of the principal'fishing places of - -

the Makah Tribe? S | N

I realiy don't:think my ahswer can be expanded beybﬁd

that, | o
THE-COURT- Then I take 1t the answer .is no,

other than to have loocked at the appand1x°
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THE WITNESS: Yes, I looked at both the text

‘and the appendix.

" (By Mr. Pierson) Let's move next to the report on the

Qulleute, the nearest appendix, beglnnlng page 13,
which is a testimony reportedly, of,Benjamln Harrison
Sailto in 1941, and it speaks of—fishing sites and
villages. - ” o

My duestion is the same: Did you éheck that
against the statemenfs in the text? |
I have read the text, and the appendix.

I'm really'not trying to be obtuse. I'm not

unlte sure what you are getting at,

- THE COURL., It 1sn 't a questlon of what he -

is gettlng at, v 1s a questlon of your'answerlng yes

, or,no, aid vou do a%certaln'thlng. .

. Now, you,have said. that you read the text

_“and the appendlx. Dld you do anythlng else to check the

“veracxty of the data glven in support of the =--

THE WITNESS-- No, 31r, Judge Bbldt Itfs

- my understandlng that that is not his questlon. His

questlon, as. I understand it, 19 dld I check the appendlx

_agalnst the text- not attempt to check the verac1ty of

the appendxx.
Is that ndkso, Mr Plerson°

(By Mr. Pierson) Your Understandlng is correcﬁ, Dr., Riley.
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I did, of course, cneck the text agalnst the appendlx

. and I am lnterested in:

3 of the statements in the appendices as to the locations
: of the sltes descrlbed,ln ‘those appendlces° -

'Ican glve oplnion as to the veraclty of an appendlx
,‘lf you would like- to go appendlx by appendlx.

iThe flrst questlon was whether you checked

: Well, I thlnk that here we are somewhat gettlng off. the ==

answer 51mple questlons of thlS klnd, Doctor. It is

' dlsturbing me.'_

We will get to that other question later.

in that sense,

Did vou findrany erroxs in her statements in the:text?'
No. | | o |

Next is the Skokomish. _

I can'hasten this by saying no to:ali‘of them, I did
not find any errors beﬁwéén text and appendix. '

Now, the questlon that the Court was 1nterested 1n,

pid you check the Verac1ty or the valldlty

_THE COURT: I don't know why you h351tate to

fTHE WITNESS: All right. VYes, I did.
THE COURT: I might as well tell you so rlght '
nOW -

THE WITNESS: Yes, sir.

THE COURT: If you persist in appearing to dodge
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questiohs, answersrto questions of this kina,'it will
bear heavily on my'appraisalrof,your credibility, -
and I might as well sayrso right at this ﬁoment. |

THE WITNESS: All rlght, sir.

T Wlll say yes.
(BY Mr. Pierson) You dd check.

Let's go report by report, startlng with the .
Makah.
| Did you find in your opinion as an'

ahthropologist that the appendices there had veracity

“and validity?

In my opinion, on the Makah, all these are not labeled

- and ‘although you do not wish to give me the label, I

_believe this would:berwaterman list.

My Oplnlon'—— and I said thls 0p1nlon

yesterday — 13 that all llsts taken this late 1n tlme

" are.open to questlon.

Do you haye any indications that the appendices,'if it
is. Waterman, in the Makah report is in any way 1naccurate°f

If you do, please tell the COurt what contemporaneous

,documegts hls;orlcal reconstructlons, or 1nformant

testimony leédé,ybu to that conclusion.

There are no contemporaneous documents that give detailed

‘lists of any.kindsrof fishing sites for the Makah.

There are no contemporary documents.
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Mf question'really was whether ybu haveany indications

from any anthropologlcal sources that the 1nformatlon

'glven in the appendlces to the Makah report, assumlng

it is from the Waterman transcrlpt, theimonograph,
that 1nd1cates that those thlngs included in the
appendices are inaccurate as to the sites there &escrlbed
Since Judge Boldt wishes me to give you a yes Or no.
answer -- 7 : .
. THE COURT: Read it, please. |
(Pending question read;byrﬁeporteri)'
THE WITNESS: I have no indication one way:
or the other, _ | | |
(By Mr. Plerson) Turning tO‘the'next report, which is

the Qulleute and Hoh, startlng at page 18, the appendlces'

 1nc1udes transcrlpts of 1nformat10n glven by, flrst,
“Benjanmin Harrlson Sallto and Jack Ward, and they are

rglven, as I understand that, in. March of 1942

My questlon is the same:
Do you have any 1nd1cat10ns-frbm any of the

anthropologlcal sources whlch you as an.expert would .

: rely upon that lndlcate that the statements glven

thereln,QescrLbe the sites and places and villages

are inaccurate?
Except inasmuch as the statements of Mr. Sdlto mentions

areas that are mentioned at treaty times, or near treaty

2279




b9

. ET2

10

11

12
13

14

15

16 -

17
18

19
-
- n

22

n

24

times, I have 1o such information one wéy or another. -
Q Let's talk about that excéptionﬁ
' ~ Could you describe to me in your owﬁ words
how that exceptlon 1ndlcates an 1naccuracy°
A I sald yes or no, which lmplles not an lnaccuracy or
an accuracy, but Smely the fact that as of 1941, it -
is very dlfflcult to know what the SLtuatlcn was in 1855,
Q My question was, in addition to your feeling that
thoserlnformants are somehow relatlvely unrellable,-are
there any other sources that you would rely upoﬁ as an
anthropologist théﬁ have indicated to you that there is
ényinaccuracy in their statéments?
That calls for a ves or no answér.
Awf;No, éif;:beéaus;”itJé a tﬁo—part ﬁteétion, and the first
| part puts wordslln‘my mnuth which I didn’ t say. |
0 Let s 3ust take the.second part.
A Well, let's take the flrst part, because the flrst part
| gets 1nto the matter of my understandlng of the
rellablllty of the informant.
I dom't know the 1nformant. So, I don't know
‘l’lf hers rellable or not. . | _
The second part is this: No one in 1941 can
with cértainty Say what-wasrthe:situation in 1#55.-
I‘thoﬁght this was brought out by Dr. Léne over,aﬁd over

again. It's repeated: three times in her testimony, and

__she talked about it at great length,
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(By .Mr. Pierson) Just to it clear so that I

: understand you, Dr. Riley,“if in 1940 there were

living an Indian who lived in 1855, is it possible’
that you would say that that person could speak
with certalnty about what happened in 18559

In 1940 there would be no Indian living in 1855

-'excegt a child and a child,byithe'ordinery uses

~of any culture, he learns from his parents. So

that a child would be involved in getting his
information from hiseelders.
Suppose the chxld worked a- flsh;welr as . -a ohild

would hls desorxptlon as to where that flSh weir

' was .and how it was operated, assumlng he llved

- in 1940 be accuate or credlble in your vzew’

If a chlld worked a flSh welr in 1855, 1t would
have a higher degree ©of  accuracy,’ although, I must

p01nt out to- you that peoP1e do forget.

: All right.

And partlcularly peorle. over. a 1ong span of years

’,_tend to. forget.
‘Let's go- to.. the secoud part of the questlon ‘now
: as to the - appendeces . in the Quzleute and Hoh

,report, whlch is marked as Exhlbxt USA—22, have

you found in any sources which you would determlne

credible as an anthropologlst any 1nd1cat10ns

t
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'that the statements given therein are inaccurate?

This is a transcript of Sextus Ward at Laa Push.

on Qctober 15, 1941 --

. I think we can shorten this considerably, Docto:;

if you tell me yes or no in answer to the guestion
and then I will be,happj,to have you expiaiﬁ;itf
Well, I don't'think'thesé really can be given :
in a ves or no. -Frankly, the ==

Well}:I‘m not ésking yoﬁ to say yes or no about

‘the testimony except to the extent of asking
'_zﬁou'whéthér yoh ﬁafé’found any indidatio#s in'an§
- anthropologlcal sources whlch you would flnd and

-rely upon that would lndlcate that the statements

rgithereln;are xnaccurate.

There”simply is vefy scanty anthropological e?idencg

for Qulleute flsherles in and around 1855.

- Dr R:Lley ___._i -: . :'L S —-;r:_ .

'pt. Ward, Who is 90 years old and famlllar w1th the

ﬁshai fishlng-plapes of the Quileutes, says that -

‘his memory is kind of dim.

br. Riley, the questioﬁ is: Have you,found’any

indications in any énthropolipalhsources which
you would rely upon to indicate that any of the
statements ln thls appendfces are lnaccurate,,

+

ves or no°
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1 & I can't answer yes or no. _
2 .. . THE COURT: Go ‘ahead to another questlon.

3 0. ==(By.Mr, Pierson) For the Skokomlsh report,

4 the appendices'for_the Skokomish report, thosé

5 rinclﬁde maps by W.W. Elﬁendorf*.diagrams, pictureé,
6 descrlptlons of the 1ocatlons of- the v;llage

7 sites and.flshlng s;tas, my questlon in regard

8 to*th&t appendix is ﬁhe s§me‘que$@ion as I asked 

? you for the first two, have you found any inférmaiion'
10 any indicatiOn in any of the'ahthrbpologically

11 -rellable sources to 1nd1cate that the statements'
12 and the descrlptlons and maps glven therein are

13 ﬁxnaccurgte?r Agaln, that calls fo; a ves or no

14 ' : '

answer. -

15 A,f:ﬁell, 1f 1t calls for a yes or no answer, I must

16 eclxne because I think it calls for an explanatory
:1777 _ answer. . ,

18 THE"CDURf} br.'Riley, I have explazned

R to tmme and agaln, you heard me explaln it to

20 other witnhesses during theserseveral days that

2 you-haVe;been here at'ﬁhis trial, that a witness'

22 'Shonld-answer the question yes or no if it is

23, 'capabie of being answered, then'he'may goron £o

24 nglify, explain it, go on ad infinitum. :I have

25

not cut off any witness fromrgoihgron and on and ~ . |
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sometimes rathei far'afield;froﬁ the question.
I am perfectiy wil}ing fét you to éxpress_any
viéwsrynu-have on any subjgct, but again I must
insist that at sSome time br‘btherryou come to
an;ﬁhquglified‘énéwe#iﬂb qgéstiqns that appear to
be éapaﬁlé‘bf.thaﬁrin my judgment, and it is |
m§ ﬁudgment in this=respect that is conprolling
here, '
THE WITNESS: Yes, sir. 7
THE COURT: If you do recagnize that,
I thlnk.we will save a great deal of tlme and you 

wxll be far more helpful 1n resolv1ng the. serlous

_questlons involved in thls case if you do that.-

,THE'WITNESS+LYes,w31r. YOu do understand,

though, sir, that the quéstions are phrased in

‘such a way that one. needs an explanatlon. Would

it sat;sfy Your Honor 1f I ==
- THE COURT: I am not to be satisfied in

this respect. I am only trying to explain ﬁo'yoq

the method of interrogation in a,Unitéd &tates

‘District Court. Wherefer you may have testified"”

in other courts or Clalms Commmss;on or wherever,
in a United States District Court the witnesses

are requlred to make categorical answers, however

'~ disagreeable it is to them, if that is possible.
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On the other hand, if a categorical answer is

.not possible;'the witness may say so and offer-

his explanation} However, the explanation had

better be an explanation of why the question can't

be answered catégorically;'because otherwise, the
 same questlon, you may be sure, wxll be repeated

Vendlessly untll a categorical answer is glven.

These-are'all matterS'that courts and

'jurors and other fact finders take heav;ly into
- account in welghlng whether or not the witness

 ‘15 freely and openly respcndlng to 1nqulry.

A

-iTHE WITNESS: Yes, sir. May I then
answer these questlons all —— and so we won t
have to go. over them page by page, may I ==

© THE COURT If you want to glve a.
general answer to all these several —; Mr. Piersén,
explain what‘the 901qts now are that you are -
taik;pg about so thera will bé'ho misunderstanding.

MR. PIERSON. Very Qellr Your Honor.

(Bj3Mr. Plerson) My purpose, Dr, Riléy, is to

go through each one of the éppendices in each of the
reports which recités.any information about -

village sites or fiShinngites or places of fishing

for any of the tribes studied by Dr. Lane.

Yes.
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My quéstion'a$ to each'will be whether in your
'examiﬁation or yOur ex?erience in anthrdpoloqical'
fields, vyou have found any Lndlcatxon from any
sources WhICh you would rely upon to 1nd1cate

the statements given thereln are in any way 1n~‘

accurate?

Yes. Let me at the.direction of Judge Boldt - -~

THE COURT: Just a moment, you said yes,

' did you really mean yes, I understand the guestion?

THE WITNESS: Yes.

THE COURT° You dldn £ mean to answer

Vthe questlon that way?

| THE WITNESS: No, sir, I didn't.

At:the'direction of Judge Boldt and

. on his explanatlon of how thlngs are run in these,
i:_courts, may I glve you a categor1cal note to all
of - these;dacumentSftth;date“from the late.nlneteen

7'teens onward, and I balleve all of them do wmth

the pOSSlble exceptlon of one or two, and then may .

'I_expla;n why,I'm giving you this answe: an@

THE COURT: You certalnly may.
(By Mr. Plerson) My only request is in addition

would_he for you to also give an eXplanatiOn and

an answer as to any of the sources which may date
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before the nineteen teens. |

You may ask me on those, you have e_right to ask
me anything you want to. 'Buﬁrenything before the o
nineteen teens why don't we cons:der separately,
would that be all rlght° |

That s flne, Dr. Riley.

"I have. said in my response to Dr. Lane S testlmony

and my own direct testlmony, and I have sald

~ in writings and I have said elsewhere, and I

think it is a general anthropological premise

that stetements,taken from-informants long after

"the - long after the fact are .apt to be -- are
: apt to be not neceasarlly biased, but they must

“be used with great care because the informants

themselves are not talklng within the context of -
the culture[in whioh they are;describing, that is, 
let's plege'this in Western Washington.

People like Mr. Werd, the Quileutes,
and other 1nformants, ‘which I believe are in thls
testlmony 1n thls green document of Dr. Lane's,
which 15 an exhlblt, are pecople who have - who
are 11v1ng in Amerlean culture, and I- thlnk that
it can be reasonably well documented that'they
are participants in Amefican culture, they are

citizens of America, they speak Eﬁglish, they
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1 have a variety of a modern:greatrreligion, they

2 ‘use American dress, they use-American clothiﬁg,

3 they use American concéyts,*they drive on American.

4 hlghways, they not '‘all of them speak the Indlan

3 _ 1anguage, I don't know how many do and how many

6 don't, and I don't know how many speak them well.

7 ' _ ‘But, at any rate, Indlan,gulture, and

81 " this is a general opinioﬁ of anthropologists who

.9 have worked in this area, Indian culture in -
710,7 'Western Washington is broken down. | |

11 | -Now, wé'are asking these people to'éive

12 us an opinion on what the situation in Westérn‘

1377 g Washington was as of 1855 VNow,”§0u-are asking.

14 -me to agree wath you that what these people say

15 : are correct,. or ét least you are. askzng me to

16 agree thh you that what Dr. Lane lnterprets is

17 correct‘ﬁrom what thesg'peOPIe'héﬁe told -~ either
18 have told her ox havé put in documents of one -
 1?, sort or the other. ,Mgsgfof?theéelare, in fact,

20 _ documents. T |

21 | ‘ | I would suggest to you, and I thlnk here

22 we are getting to the heart of the questlon, I

23 " wounld suggest ta you that what.the lmpo;tant'point

24 - here is that I do not belieVe,oné can rely totally

25 on any of theée]documenés, and one'caﬁ rely

22838




rl9

10
11
12
13

14 1

15

16
17

18

19 |

20
21
22
23
24
25

.ments,
"~ you have touched on. .and Judge Boldt has touched

at least from the anthropological point of view --

cal ekperience you have found any evidence ihdicating
i'thaéfany*Sta£Emeg£s3by any Coast Salish Indians
“from nineteenrteons:ﬁ6”pr93ent regarding the loca-

tion of the;viliége sites, fishing sites, places

- are trylng to prove ‘a negative.

advise the court whether you héve'them_g?er to

less on the testimony of Mr. Sextus Ward in
1940 than one ¢an rely on contemporaneous ﬁocuments.
Unfortunately, we don' t have contemporaneous docu~

Vs

The smtuatlon,'it seems to me, that
on, the Very_clearrlssue,that thlS case is about,-

Dr. Riley, I wonder if instead of telling me
what issue I have touched on, we can just get to

the guestion of whether in any of,your_dnth?opolif

S

of movemont,'have Beénrinaccurate checked against
what3ver énthropoldgidal-sourcés you might find?
The ‘answer is we don‘t’know. We can check their

accuracy but we can' t check thelr 1naccuracy. - We
ALl right. And what' I'm asking you to do is to

be inaccurate.

Sir?

I'm asking you to say whether you have ever found
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them -- those statements which-I'described, to

be inaccuféte? |

Certainiy,“many times. I have had many informants ~-~
THE CQURT:_Are yuﬁfsge&kin§'of the |

specifié items that we are now talking about in

Dr. Lane's report? "If so, tell*usiWhaETthey'

are. Thaﬁ iS'the nub of the probiem that we

have at the moment with respect of the manner of

your . 1nterrogatlon and of your testimony in thlS

respect. '

Let me explaln it this way, you have

_ not only explalned it today, but I have rea&
.'eVery word of your report in which vyou outllne
fthese very factors that cast doubt upon the
}statements, wrztten or oral, of persons who
‘llved 1ong after the event. I understand that,m

L would understand it even if you hadn't- told

me. It is common,sensawthat=errors*of'all kinds

creep in in those clrcumstances.' I know that.

'What the polnt that Mr.=P1erscn is trylng to get

you-to respond:to-ls’ - Have you foun& anywhere

V;n any materlal anythlng that p0531tively negatlves

the statements that are. contalned in Dr. Lane s

'report’ ~ 'That' S all he's asgking you.

- THE WITNESS: Yes, sir, and I can indeed .
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answer that, and I can answer it véry quickly,

; the answer is no, our evidence 'is so- lacklng.

THE COURT: That is what this whole
matter has been about, 51r.‘ |
| THE WITNESS: Thank you.
THE'GOURT’ Go aheaé.

(Continued on next page )
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In your testimony, Dr. Riley, I believe at several

'places you speak of rights, and at one'point'there'is

a, questlon of title regardlng Indian flshlng, and
what the United States was trying to do.

Would 1t be acuurate in your understandlng‘

to say that it was the intention of the Unlted States

to extinguish Indlan title to land in the treatles

lnvolved Ln thls case°

~ Yes, sir,

Now ' have you ln your anthropologlcal studles generally
or 1n your preparation for this case. had any occasmen

to compare the treaty of the United. States with Ottoes
and - -Missourias Indians against the_prov1s1ons of the

treaty. involved in this case?

N Letame ahsﬁer.that-no.e I have looked at them, but I

would prefer to answer it no, because I don 't remember

~them, really.

-.Could the clerk hand the witness Exhxblt PLul and

thlS, Dr. Riley, is a letter from Mr Mix glVlng

' 1nstructlons to Governor Stevens, dated August 30, 1854,
. and I would 11ke to dlrect your attentlon to the second

' page. I belleve lt is the flfth paragraph, beglnnlng,;'

“thosenegotlated by Superxntendent Palmer...“ Do you
have that? '

The sixth paragraph is: "It is desirable also..."
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-Now, let me see.

-of a'recently negotiated and signed-treaty between the

. treaty forwarded to Governor Stevens were, or have you

.treaty flshlng rlghts clause similar to the one at lssue-
~in this case? }‘,;;{fl.ﬂ

_Yes, that was brought out on testlmony a few days ago.
ffAnd do you agree w1th,that°
-+ X haven't seen the treatles, but I See no reason to deny it

-In your earller testimony, where you gave your qplnlon

. about the meanlng of scme of the terms ‘in the treaty

MR. PIERSON: May f approach the wiﬁness,
your Honor? |

THE COURT: You may.
It is the second pérégraph on‘the third page, and in -
that parag#aph,'Dr; Riley, to paraphrése, Mr, Mix is
speaking about the fact that he,is‘fprwardiné the_text __
Ottoes and Missourias and Superintendent Palmer,

‘Now, do you know what the provisions of the

seen them?
NO, sir,

Are you aware that none of those treatles lncluded -a

f;shlng rlghts clause, were you draw1nq on your under-
standlng of the events surroundlng the. forwardlng of that
Otteoes and Mlssourlas treaty to Governor Stevans°

No,
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I ‘would 1ike to direct your attention to, Dr; Riley, if

. you w111 to Dr, Lane's volume, and her summary which

is the first section in the volume. marked USA-ZO,
at page 12. Do you have the page? B
Yes, I do. : |
In the second full paragraph there, she makes the
follow1ng statements: |
"Fishing methods varied according to therr
‘lOCale, but:generally'included trapping, dipnettiﬁg,
gillnetting, reefnetting, trolling, longlining,
jigging, serlining, impounding, gaffing, sﬁearing,
 harpooning, raking, and so.on.f
In your preparation'fdr this case, and four

anthropologlcal studies generally with respect to the

j:Coast Sallsh culture, do you have any 1nformatlon or .

1nﬁlcatlonrthat that_statement is inaccurate?

T ao not.
7And I would like to ask you the same questxon about the'*

1ﬁffollow1ng paragraph, which I would read:

“SQéCles of fish taken, again varying
:aaccordlng to- locale, lncluded salmon and steelhead,
fihallbut, cod flounder, llngcod, rockflsh herrlng,
_‘smelt, eulachon, dogflsh, trout and many others," .

And my question is the same.

I do not.
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On the following page 13, Dr. Lane makes the following
statement-'
You understané that not all fish were taken in all

areas, and Dr, Lane, I think, made that clear.

The statement she made that I just read, you have no

anthroPologlcal evidence that it is 1naccurate°_

As a generallty for the whole araa.

Agaln on page 13, the second full paragraph-

"Available evidence suggests that Indian.

fishing increased in the prétreaty-decade for'

‘three major feasons- {1} to accommodate lncreased

demands for local non-Indian consumptlon and for

- export; (2) to provide money for the purchase of .

introduced commodities 1ike calico, flour and

- .molasses: and (3) to obtain substituté non-Indian -

goods for natlve”products no longer available

because of. non-Inalan movement . into the area.“-

My flISt question is, just the overall one, -
_ do you have any anthropolog1cal evidence that that
:-statement is._ 1naccurate° o

VThat_Smely cannot be answered with a yes or no answér.
- Could you answer it? . '

I would,

THE COURT: Could vou break it down?

THE WITNESS: I would like a clarification, firsq
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if I may.

Certainly.

_May.I take these one by'one?'

: Cértainly;

THE COURT: You mean the parenthesis 1, 2 and 37|
THE WITNESS: Yes. '

THE COURT: I was going to suggest that it

mlght help you answer the question.

~_ THE WITNESS: raAvailable evidence..." as a
preface to'number'(i)} I wguld Say that availabier-
evidence does not in facﬁ'indicate-an-increéée in Indian
fishing. On number (1) I would say there is no questlon

but what Indian fishing, but what Indlans were

' 1nte:ested in non-local products;—-We have ample
jdocumantation of that:to the Hudson Bay's'xecords, and

,that goes back before settlement of Washlngton. It'gces7“

back to the 1830'5.

Number (é), the Indians -~ I would axpect -
Numbex (2].> At the moment I can't think if a. partlcular
blt of eV1dence on callco, but X certalnly would accept it.

1 don’t understand number (3). »Would you

Lexplaln to -- what non-Indxan goods are, and tell ne

-

what tlme frame we are 1nvolvea 1n.

:Thevtime_ffamein which the statement was made in this

report, Dr. Riley, which I believe you said you have read.

e
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I am assuming it is 1855, but I would,like.veriﬁigation
on that.

Let's assume it is treaty times, which we will define

as 1850 to 1860,

Would you list those non-Indian goods?.
Do you know of any non-Indian goods?

I mean, sorry, would you list those -native products

that are no longer available?

Do you know of any native products that are no longer
available as a result of non-Indian settlement in the

Coast Salish area?

YOu are_asking me for a ves or no?

I certainly am,
To a particular statement. I am asking you to clarify -

the statement, sir,

»”Well in ‘ordsr . to clarify 1t, I want your understandlng

\

: as an anthropolqglst and a,person who claims to haVe
_studled thls area- 1nten31vely, and I wantt know

whether you know of ‘any natlve goods, those manufactured,,

culthated domesticated, manufactured by the natlves

 wh1ch were not extant or ellmlnated by the influx of

nonH;ndlan settlers?

Righf}'ﬁha;:is7ho£:—egl'cén;ihihk_of none as of. treaty

times. There weren't that many Americans in the area

at treaty times,
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“-Aculturation? . e

Would you say that,thé decline which you find in Indian

culture advanced at treaty times still is true, even

though none of their goods, none of their manufacture,

'7 none of their native, domestication had-been éliminated

' or done away with by non-Indian settlers?

We are talking,aboué_matériél objects, Indian material
objects here? | | | |
Thaé is correct,

and these are_normally,the,feéults éf the environment.
The énvironment had-nbt changed that ﬁuch‘by 1855;-

I stick by my answer. I stress my answer. In fact, T

don 't recall any, any single Indian goods that had

disappaared by 1855._
And you considered that factor when reaching your.

conclusion that aculturation had advanced considerably?

_Excuse me,idurihg treaty times.

Thére}is noﬂquestiQn:butfwhat aculturation advanced. .

“The gquestion is whe%herfyou_considered_the fact.

“Indeed I did. - -}

All right, now} let's assulie that that ?érag;aph"that"
I read to you is applied_as of the decade 1843 to iSSO.

WOuld;you still;disagree_thatiindian fishing had

“increased?

Again . we have no particular evidence, no evidence that

.
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Indian fishing had indreased. I would agree on Qne;r,
I would agree on two. I would disagree on three. .

I am talklng about the lncrease in Indlan fishlng._ You

- Say there lS no available ev1dence to support that

Can you give us a citation to any anthropological
source indicating that the statement that the Indians!®

fishing had increased is inaccurate?

Weil, you are asking me to cite a negative, and I can't

cite a negative.

No, I am asking vyou to. prove a negative by just_showing

some instance, just one instance that statement is
inaccurate;_

My guess is that Indlan flshlng had decreased, not

1ncreased because Indlan populatlon had decreased - This

ig --

THE COURT-' You dldn t answer the questlon.

-ThlS lS a:hablt of yours, and you Find 1t dlfflcult to
-”overcome lt, and I haVe hablts of ‘the same klnd, S0 that
HI am qulte understandlng of habltual speech but again
"you hgvggnot_answereﬁithe quest;on, and the question was

"#ery-precise énd specific and in clear English. Read it.

THE WITNESS: I remembeﬁ the qﬁestion; and -

the ‘answer ls no.__

May I stand on the questlon°

' THE COURT: Certainly. If you have anything to
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_ there was a tailing ¢ff of, decrease of Indian
“including fisheries during that period,

No, no, no, decrease.

f?urniﬁgﬁféﬁbégé i5¢,if vou will, of Dr. Lane's summary,

'_thejéaragraph'second tb the last on thepage:shé begins:

say about it, I am always 1nterested to hear 1t. o

THE WITHNESS: May I say that in my oplnlon

population, and as a corcllary to that increase in

Indian population, a general increase in Indian activities,

Now, you are telling us that there was an increase.

Did you mean to say increase?

THE COURT: You used "iﬁérease" each time yéu
spoke . _ N | 7
| THE WITNESS: I am sorry, I mgaht decrease.
Do you have anyrevidence to Support your staﬁeﬁent that
the level of Indian flshlng decreased, and 1f you do,

please cite us to those sources.

'“There was clearly mlsunderstandlng of.
AIndxan concepts of fishing 'rlghts’-and there was -
 ev1dent1y no perception of Indian self-regulatlon.
It was 1ncorrectly assumed that the Indians recognlzed
" no private rlghts 1n taking Eish."

Do you agree or - dlsagree wzth that statement°

I agree. -
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Secoﬁd part of the sentence: .
"There was evxdently no perceytlon of Indian

7 self-regulatlon., Do you agree.or dlsagree with
that statement? _ :

I agree, Now, haﬁing'agreedrmay I gualify this?
They--~ I am not clear what éelfftegulation means,-and :
they 7 _,- | S ,

May I define it for you, Dr.rRiley?
Yes. | | )

Any activity which in any way controls the time, place,
manner or volume of takiag fish.

There was evidently ﬁo pérception:of Indian self-
regulation., . |
‘Do you agree with that, with the definition I have
given you of Indian self—regulatibn?

I agree, but point out to you that our records are very

;aincamglete}r”

The néxt}éentence:"
NIt is§iﬁcorredtly that the Indians
' recodnized no private rights in taking fish." .

~M¥fqﬁestiqﬁ;to you is do you agree or.do you

~ disagree? -

I disagrée; There is a,statementiin Gibbs (1877f -

-rwhlch is a- plalntlff's ‘exhibit =~ and I don't know the

3number, whlch mentloned a famlly -~ and by famlly I think 7

b < ST T . ,.,
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one-could extrapolate individual control — of shore
areas. | |

That seems to support the statement, br. Riley.
Yes. i éaid I agree.

Wait a minute. I'm sorry. I disagree.' It is

'1ncorrectly assumed, Mr. Plerson, lS what the statement

says., It is 1ncorrectly assumed, and I take that to mean-
at treaty tlmes.

And do you know of any other statements besides that éne
cf his that indicates that they reallzed or recognized |
prlvate rlghts in taklng fish?

I know of no other statement.

Do you know what Indians. he was speaklng of when he _

sald that?
I do,
Which Indians?

Makah.

- S,

.. And do you kndewheéhef—it applied. or would apply in any

way by'mellcatlon that you as an anthrop010glst mlght

_draw to any of the other Indian tribes in this case’

I do not bellevenso,Lexcept that he.dld mention one of
the Sound groups, I think Snoqualmie, out of the claimed
area. In geheral, I think it would not'apply; |

In your understanding as an anthropologist and your

'fintefpretatidn”of'theﬁt;éatjLphrases of the provision for
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Q.

the right of taking fish at-iss&e,in ﬁhié case, i; it
your view that was secured to the Makahs in that |
provision is any different than what was securea t6 the
othei Indians in this case?
The treaty phraseology of the Makah - I'm SOrry.

' In answer to your questlon, lt 13 my under--

standlng that the Makah treaty is the same as the

_ other, and the 1mp11cat10n,71 would 51mply say that there

is a slight rewriting to get rid of thg~word "horses."
Thefe apparéntly-ﬁere_ho horseg,wiﬁh the Mak;ﬁ.
Let me ask the guestion as,directly as I can. I want
your interprétation of what was secured; not whaﬁ the
language was. | | |

The queétion is: In your view, were any
different rights‘being_secured in the Makah treaty than
were being secured in the other treatiesrat issue in
this case with respect to fishing rights? |
No, no. . . '
MOVlng,:lf you will, to page 16, at the very top.

THE CDURT- ‘Which sectlon°'

MR. PIERSON- .In‘the_summary, your Honor, .

aUSAﬁzaj Dr, Lane's'sﬁmmary réport.'-we have_just_been on

page 15. We are now moving to the top of pagé 1s.

THE;COURT:K{I £hought:you had switched to

‘some other: area. Thank you.

P
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(By Mr. Pierson) At the top it says:
"The fishing areas used ware ba51cally of
flVe kinds: (1) . fresh water lakes, (2) fresh
_water streams and creeks drainlng into the varlous
inlets; (3} shallow bays and estuarles; -(4), the _
inlets and the Sound; and (5) The Straits.apd oceah.?r
- wa, cdnsideriﬁg’the‘contéxt in which that
statement was made, do you agree or disagree°
-'I agree. with that statement qulte firmly.
Would you tell me the context %nfwhich it,was;
made? B o R

it was made in the sﬁmmary reporﬁ.of_nr. Lane, which -

. you have read and you have studied.

That's the only context?

--Yes, I agree,'sir.

'Turnlng, if. you wxll, to page 19, under the headlng where

1t says : "Controls over Indlan Fishing," Dr. Lane states&
7 -:“Indlan control was accepted, customary '_
modes of conduct, rather than by formal regulatlons
anOlVlng enforcement and sanctlons.

Doyou agree or dlsagree°'

"I agree with sentence one. I would llke ampl:ﬁcatlon on
:sentence two ., s |
“Formal regulationé would be those which would either be

in writing oxr were‘direétly reépgniZed as binding on
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everyone and managed either the f£ime, place, manner

- or volume of take of fishing or the people taking.

pid you say writing? |

THE COURT:: I £hink they haﬁe misheard each
othei; I understood the Doctor to say that he agreed
Wlth the first sentance under the headlng "control,”

THE WITNESS: Yes, sir, | _

MR. PIERSON: That is all I was asking a.bou't.r

THE COURT:. You apparently misundersﬁoodrhis
résppﬁse., | i

I was correct in what you said?

.'THE WITNESS' Younwere correct,

THE COURT: Then he refers to the second
sentence in which he asks'foruclarification.

THE WITNESS:V'i.miStook, in-my half-blind way,
a comma for a period. -

I accept the first phrase, set off by the comma.

. (By Mr. Pierson) It would help things, Dr. Riley,

if ybu'ﬁdﬁid-feéd the:éénfence that yoﬁ agree with,

Yes, I Wlll
'"Indlan control was by accepted, customary
modes of. conduct rather than formal regulatlons
1nvolv1ng enforcement and sanctions."

\No, that is the same.

Do you agree or -disagre&?-
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_Eor whatever..

I agree with that, sir. But'you read two sentences.
That's_the,only sentence I kead to you.r |

Letts turn ovef-to fhe second page foiloWiné '
that, page 20.‘ - | |

Dr., Riley, page 20. Do you haveit?

: May I ask ‘we are obV1ously - I'm sorry. This is really

my fault, because ==~

THE COURT: -Don't be concerned about that. - -

You may ask anything you wish. 7 ;
| THE WITNESS: May I ask a dlarifyin§ question
on the last four? 7_ | ' _

One problem;.may I say this -- I don't know
whether it needs to be on the ﬁecord or not ~-- but one
problem is that when tfyingrto talk;into the mike and
read.er 7 . 7 7 | |
| -THE COURT s Disreéard tﬁe mike; I-can hear
vou very well if vou keep your voice up. . _

THE WITNESS»-;All_rlght, thank_yoﬁ.

THE COURT- If=that bothers you, turn it‘off-
THE WITNESS-'ZI asked you about the phrase

involving‘anforcement and sanctions, and I asked you'tO-

:clafify that. Yousaid that there weré'sanctions'in

writing.-,IQaSkéa in puzzlement whether you'really meant

writing,

s ., 2306
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Yes, I did. But that was only one of the things I

referred you to,

I see. Let's assume that we are just talking about

writing.

Then we are talking about post-Governor Stevens times?

" No, We are talkiﬁg abont treaty times. .

THE COURT: Well, we have gotten in'difﬁiéulty
here. Let me try to get-on With'this._ 7
| As I understaﬁd,iﬁ, you aéree:withéut'a¢§jir
gualification whaﬁevéi.in the sentencez'.' |

"Indian control --" of fishihg, of course ~-

"was by accepted, customary modes of conduct rather
than by formal regulations invol#ing enforcement and

‘sanctions

No problem about that?

THE WITNESS: No problem, except the last foﬁrr

words I aékea.for'clarificatioh.: The confusion came when

"__uIHEvCDURm;'_All right.
 mam WITNESS ¢ - when I looked at the wroﬁg 7
blace on the page: - | o |

o THE COURT: No, his request is with respect .

to thg‘last-four words, which read: “;,.regulations'f

involving enforcement and sanctions."

‘Would you explain what*yourhave'in mind or what
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gQVernment s written treatles, and the white lnvolvement

you understand those words to mean,
MR, PIERSON: Yes. I would add the word _
immediately before it, as well, Whlch is the word "formal."
What I understand those terms to connote is |
either written regulations of some kind inﬁdlvingrr
enforcement and sanctions or some direct,'univeréally
understood and followed group of controls over gonduct,
| THE WITNESS- I will accept the second part
of thaﬁ. I will not accept the first part.
(By Mr. Pierson) Why wouldn't you accept the first part?
Becausé you did not have a systém of writing, and ﬁhe
Indians did not wriﬁathe English 1anguage pievidus to the .
ln the Western WashlngtOn area. q
Did they write Indian ianguage?

NO, sir..

g Turning to page 20, if you w111, thlrd paragraph, I would;

like to take the sentences one by one, flrst"
_:"Generally, 1nd1v1dual Indians had’ prlmaxy
: use rlghts to locatlons in the terrltory where
- they: reszded... ‘
Do.yourag;gerqf disagree?

Yes.

lSecond part:

-:...and seCOndary use rlghts in the natal
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territory (if this was different) or inrterritory
where they had coﬁsanguiﬁeal Rin." |

Yes, sir. o

Do you-agree?

I do.'-

Second sentence: _

"Subject to such indivi&ualrclaims, mosﬁ
. groups claimed e#clusive fall fishing iightsrin the

waters near to their winter villages." |

Yes, sir.r. | R ‘. |

I need to quallfy thls entire paragraph when

- you are flnlshed However, ves, to your questlon.

You agree. Last sentence: 7
-- "Spring and summérrfiéhingrareas were often .-
more distantly located and often were shared with
other groups." | |
fes, sir. | -
Now, would you like torqualify the whole'paragraph?
I would like to quallfy and clarlfy. | |

We are not here on the klnd of rlghts people -

'Q had with kln in other vmllages. The 1nformant testlmony

ls qulte strong that there were such_rlghts. I do not

know what klnd;%t was. _No one really is certain what

Hklnd it was.'

“ExcluSlve,“ I thlnk needs a word of
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clarification. Exclusive, yes, a winter village, they
had an essential use to the afea.in their village.:

- However, this in a sense contradicts the

statement above that consanguineal kin could come in;

“that is, kin from other villages, in this case.

I am not defining consangulnlty. I am

deflnlng kin as you See it here.

- Dr. Riley, I wonder if I might stop you here,

The first sentence speaks of primary and

secondary use.rights, and the secondary use rights are

 the ones which mention the rights or activities of

consanguineai kin.

Thank YOu very much, sir.
My guestion is, when you anaexplaining exclusive, éré you -
referring to the first part of that first sehtehcé'
or the second part invblving secondary use rights?
wWhat I am talking about your Question on excluéive,

I answetédiyes, and that I understodd to be natal rights,

 village areas, in other words.

“You. lndlcated that exclusive word was somehow in confllct
l-_thh the . first sentence, and I would llke you to

explaln whlch part of the flrst sentence you are talklng

about

In the second sentence, whlch I also agree to, I thlnk

h it follows my aata as well as everybody else's data, that

L I -!i‘ Lo
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kin who had rlghts in other: v111ages did ln fact, go to .

'those areas, or could go to those other areas, to take

fish,

My question really was, do you £ind that the fi;ét and

second sentences are in conflict in any way? If you do,

which part of the first sertence are you talking about

‘being in conflict with the second?

I simply wanted to-make clear that'péopie from other -
villages did not have primary rights in villages where;
they had kin. I don't think theie was any real dis-
agreement here. It is just a matter-of clarification.

THE COURT: I think he has concluded.  PUt
another question, please..

{(By Mr,. Piersdp) Now,ryou-saidrthat it is ﬁot clear:
what kind of rights thefe wererwiﬁh'respect to kih, and
then you referred to evidence from informants.

Do you have any other-evidence'upon Whichzyou
base your opinion besides the evidence of the informants
that you spoke of? ; _

Wéll, Virtuallyrevery anthrépologist that has worked in-

Western Washington has decried the fact that we have

very fragmentary evzdence from the 1850'5.

In other words, the '50 s was the perlod

[ of ‘the aculturatlon of the Indian groups .

_‘My questlon was. whether you had. any other 1nformation or
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data or indications upon which,fou_ﬁese_your'opinion'
abeut no clear kind of'evidence‘about'the rights of:

kln other than informant testimony that you referred to.
My answer was that any anthrapologlsts, all anthropologlsts
who work in this area have had these problems, If

you want me to name a few, I willrbe very happy;to;i
Marion Smith - |

Dr. Riley, I am trying to”get my hands on any other
eV1dence besides informant testlmony that you have for
that statement that vou made in quallfylng your answer
to these_three sentences, any other ev1denee be51des

informant testimony. Do you have any whatever? Do you

have any other such evidence?

Yes;- The statement of Marian Smxth in Puyallup lequally,

‘which is entered as a defense exhlblt, decries the

' &1fflculty of finding this.

Phillip Prucker, who is an expert'non~
Western Washlngton indeed, but on the area just north of -
here feels that much of the ev1dence about social .
organlzatlon of Puget Sound Indlans is lrretrlevably 1ost
' I believe that lrretrlevably is his word '

Epelr has so 1ndlcated, if you would examine -

; works llke ‘Gunther and the Clallam Ethnography, iE you -

fV'Lexamlne, although I haven't read 1t recently, I belleve

there is a sectlon.—- lf notexsectlon, at least statements
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in Elmendorf as of the difficulty of'doing'such WorkL

Bernard Stern of the Lummi has made this kind
of statement, particularly in terms of reefnetting,
Dr. Riley, do any of those sources that you have just

cited reiy on anything else except informant testimony?

‘They all rely on the base documents., All people who

have worked;seriously in Western Washihgton do, as well

as informant testimony.

{Continued on the next page.)
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And directing your attention to yoﬁr statement
gqualifying your answer to the.§ara§raph that we
"have read on pagelzo where you said that théfe

is no clear kind ofievidence-about the rights
among native kin? . - -

Yes, that's correct. - P _

My question is: Do anj 6f:£hése sgﬁrées;‘ﬁhiéh,
you cite, rely bn:anything besideé informant '. |
testimony when speaking pf.fﬁESé_rights‘as among!rr
cin _ _ . ,;: L o
Oh, I see what you mead,fto;:élyroh,‘you meanrdrana
from. They ali}are :fidr‘lﬁt*iehsévéeople-ﬁho'

work in-Westerﬁ"Washington} I won't swegpingiy -

: sayrthey-all unaersfénd’théﬁf&tﬁéi"fragmentary

nature of the base documents, and by base documents

- I mean documents at treaty times.,
Let's see if we can gét right on the money, Poctor,

I want to know whether you knbw'whetherdany of

them have relied -~ when speaking of: the lack of

clear kind of evidence on right as between kin,

whether you know whether any of them have relied

"on anything besides informant testimony;_andri'm-

trying to get a yes or nd_answer,faﬁd you can

follow from there.

" Well, in linefﬁith Judge Boldt's di:ections, the

e e

2314




p23

10
11
12
13 | o
4|
15 | o
16
17 | a
18
S
20
21
22
23
24

25

- answer would be no, and the clarification would

be this:. all of them rely -on xnformant testimony,

and I'm accepting Drucker, who is summarlzlng a

‘more general 51tuatlon, and on,1nformant testxmony,

and they have a mlsh-mash ke they obv1ously cannot‘
go back to the base documents to clarlfy thls

confused sltuatlon ln the informant testxmony.

Now, my next questxon in thls regard is, pr. Rlley,.

can you nge any of us. any 1ead to any data bes;&es :

informant test;mony on thls aspect of rlghts as

;between native kln? That?oalls for a yos-or no

‘answer.

Yes. Of course, the wrltlngs of all these varlous

people, some of them 901ng back into the Twentles.

'Anythlng besides wrltlngs of the people vou have

t
named?

Writings of people in doing Western Washington
anthropology.

THE COURT: And - do I understand you to

mean by that, if not be sure to say so, that in thesel

writings that you have clted, there w1ll be some=~
thing other than 1nformant 1nformatxon°

PHE WITNESS: In the wrltlngs themselves
there is. !

THE COURT: If we read all of these papers,
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will we. flnd anywhere in them anythlng that

:purports to bear upon the rlghts among kin of

the native populatlon that is other than i based
on 1nformants' statements at some txme or other"

THE WITNESS Well, obv1ously, X can't

- speaak through every 31ngle page, but in general,

I would say no.

THE COURT: Thank yau;

MR. PIERSON: I'm about to move on to '
sometﬁing else which may take eome_time. Maybe
we could have the morning break now?

THE-COURT: Yes, we will do that We w;ll
resumerat a quarter to 11:00.

| {Recess'takeh})

THE COURT: Resume, please.

'(By_Mr.fPierson)fDr. Riley, I would like to turn,

if you will, to page 24 of Exhibit USA-20)

. Dr. Lane's summary report, pagee'24i-- &Q-you have,

the page -- and that is the section that begins
with the title Roman Number II: “The,ﬂegotiatieee
and-Ezecutidn of Treaties." |

| I would like to ‘ask you just a general
question that might be able to shortcut sonme

specific guestions. My intention is to ask you

'whether you agree or disagree with the statement
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'is it here?

made in this section which cqver;pages-24-through
29, and maybe you can tell me as. a general matter.
whether there are any stateﬁents in there you.

dlsagree with; and if thexe aren' t ‘We can move_

- on to somethzng else.

Could we take them one by one? B o -

- THE CQURT--Well, the po;nt of it ls;lﬁ'r
Doctor, would you like torqlance through the
entire matter, pages 24'£o 319f. L

THE WITNESS‘ If it please Your - Honor, h

I would like ta read it before dxsagreelng or

agreelng with particular 1tems B _
7VTHE COURT:, That is qumte proper. VTher
polnt of 1t is, have you got your copy- of thlS’i
THE WITNESS Yes,. sir. ——
THE COURT-iﬂave you got 1t w1th you°
THE WITNESS Yes,.
THE COURT - Did you- mark somehow in it
thé érgas of alsagreement? |

THE WITNESS: I'm sorry,'I don't have:'

' my own nersonal copy, I have --

THE_COURT:_Where is your personal copy,

MR. CONIFF: The w1tness was supplied

with‘Dr. Barbara Lane's report in 1nd1v;dual paqggmi_ .

¢
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as they become available, and we did not have
extra copies of the green volume to supply to
the witness. | |

THE COURT: Did you use that method
of goxng through her materlal, marklng it a&,ﬁ
frankly, I do in such cases,wi go through and ‘

mark those areas where I have questlons oxr where

I think otherwise from whatever I may be readlng.;

- Did you use that method° f'”

THE WITNESS. I used that method in part,
sir, The questlcn 15 really academxc because.
this nartlcular - my copy of thls partlcular
exhibit is in Lacoma. "“’*"3"”L _ _

{By Mr. Pierson) Dra’Riley, did you'fead'thisz
section marked Roman 11 befcre you ¢ame into
the court. today’ 7 _
I did not before I-éamé to the'couxt;today.f-
All right.. And I'm not . asklng you for speclf;cs,'
d;d ¥ou note any items of dzsagreement at the
time that yqu read it?
My answer is that I don't rémember. _
- THE COURT: I take it Erom that that
you are not now presently conscious of any portion

that you did dlsag;ee with, is thatrright,-suffi-'

ciently to be able to identify it?
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THﬁ WITﬁﬁéé:.iy;mqgéf;f-It is a very
large document,ri'mrnot qﬁite dlgar - '

 THE COﬁRT: T wbula suggest that at
the recess, which w1ll be fcrthcomlng, and un—;

fortunately, 1 suspect you w1ll st111 be under

,lnterrogatlon by that tlme, I suggest you rehread :

Vthls material and take one of counsel's coples

and mark it so that we can qulckly get to the
meat of the coconut and not spend our tlme runnlng
through it sentence by sentence and can qulckly
go to those parts thatwyou:ﬂlsh_to_make some comment
about or wish toidiSagfee with oriwhétéver;
THE WITNEss- I certamnly w111, sir}_L‘
THE COURT: That will give you a ggod
change to do that. I-fyou heed a little extra
time'for that;’we-will allow-for that. . All right.
(By Mr. Plerson) So you know prec;sely what I

have in mlnd, it is pages 24 through 29 of USA

20 in their entlrety.

‘"HE COURT: Or, in otherqurds, fhe:entire
section.Roman i1z _
~ MR, PIERSON: That is correct, Your Honor.
THE COURT: All right. Go ahead. If
you havé any doubt abéut it, I am sure your counsel

can explain it to you.

2319




P28

10
11
12
13

14

15.

16
17
18
19
20
21
22
23
24
25

THE WITNESS:VI,have no doubt about itr;‘
Your Honor.

THE -COURT: Fine. Go ahead then.

(By Mr. Pierson)-I wouidglikélto'ﬁurn to your
wrltten dlrect test;mony, Dr.. Rlley, at Qage 30 .
and I would like to start at llne 6 and read a_
set of questions and answersgand thgn'ask you
some guestions aboutrit:jr; q,-: '

"a In1gour:opihiqn}'ﬁas there such
an aboriginal_ehfiﬁy as'the Mudkleshoot Tribe?

3, No. In my oplnlon, ﬁheré was no
such an entlty. L B | | |

"g Why do you say that?

"R I don't believe that ' there was
tribal organization in Western Wéshiﬁgtbn
with the probable exceptioﬁ ofrthe Makah.

| 5Q7 Would vou stateiwhétﬁé: of not
in your opinion'the preSent'day MuckleshOOt
group are in part at least descendents of
Indians who were partles to the treaty of
Point Elliott and Medicine Creek? |
N would think that to be 1s1'<§z:c:y:,r very
likely.*® | | o
My first questlon, Dr. Rlley,'ls. Is'T'

it accurate to say that the only reason that
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- you say there was no aboriginal entity known as

the Muckleshoot Tribe, in your oplnlon, is that_'

no other trlbe in the area had an. organlzatlon :

‘except the_Makah? ”’

No, that's not quiﬁe”accuraté.. In explanatlon,’

there are two parts to that questzon,f: will ~°

answer them both very brlefly,- the first answer

is that. whereas other trzbes,were at ‘least spoken

" of, considered as trlbes by the treaty comm1551oners

and in the years follow1ng the treatles, they

remalned trlbes, and 1n an Amerlcan legal sense,

the Muckleshoots did not;untll;a,number of years.
Muckleshoots was 6riginallg,1as Dr.

Lane pointed out and has been pointed out by a

number of anthropologists, was'originally a place

name and it was not until 1870, I think, and nmy
memory may be a little faulty, but around 1870
the term "Muckleshoot Trihe" ‘was used. That is
my first opinion.

My secondAanswer'is~therone-you'askéd,

';I don't think there were trlbes 1n thxs area and

there were no tribes and Muckleshoct could be
cons;dered no tribe.

Dr. Riley, you are aware, are you not, that the

preambles to the treaties involved in this case
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namned certain bands and tribes?

Yes, that's correct, sir.

~ And that the names giver in some cases correspond.

to the names of trlbes who are plalntlffs 1n

thls case’

You are using the word "village" in terms —--

I'm asking you whether the names --

¥es, ves. .Ncw,'may:I,ésklaWQuestioﬁ‘cn.clarifiéaf
tion?’ : _

Yes.

 You are referring to the various bands, "bands,®

as tribes here? .l ..l -

I'm referrlng to the names given to the preamble

- of +the treaties whlch say, "bands and trlbes,_

and it is true, is it not, in some ‘cases names
gzven there correspond with the names taken by
some of the plaintiff trlbes in thls case?
That's true. | |
okay."And it is trué,ris it not, that some of. .
the names given in those éreémhles do not coffaspond
with the names of some of the plazntlff tribes
in this case?

That's true.

And that is true of trlbes in addltlon to the

Muckleshocot Tribe,. ls it not?
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That's true.

' How, have you undertaken ever‘to examine whether

any members of any- of the bands named in the
treaty of ?o;nt Elliott or the Treaty of Medlclne
Creek have descendents who are members of the

present day Muckleshoot Trlbe? '

No, I have not.

Have you undertaken -- "iif;? o

Maf I ampiify*that? I have not done geneologles-
on the Muckleshoot Trlbe. I have attempted to
trace a llttle blt through the tlme what happens
to the bands on the- Whlte vaer and on the

Green River, and what I accepted as belng the

'predecessors of the modern Muckleshoots in part.

Have you ever examxned the testmmony of Dr. Lane .
glven in State versus Moses or any of the exh;blts
she Presented there regardlng the geneology of

the four defendants in that case? o

I have not. |

Do.you_have.any idea:ﬁhatever, Dr;'Riley, éﬁat-

any of the members of the present day Huckleshobt&
Tribe are not descendents of people who were members

of the tribes and bands named in elther the

Me&1c1ne Creek or the Point Elllott Treatmes’

I havenot.
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1l o Ccould yoﬁ please tell the Court what is the basis

2 _ of your opinion givenzgt pageiS&;gﬁ,gour'airect
3 _'testimony, lipe 16, ”;'A} J :_ _-7/; '7 |
4 g would think that to: be very, very
5 11kely._ ' ' h

6| a I think it bolstered your p031tlon, Mr. Pierson.

7 I think that at" least part of the people in

8_ , the modern group called the Muckleshoot Trlber
21 . are in part at least descendents of Indlans who
10 | were partles to the Ereaty of 901nt Elllott and
- Medicine Creek. | '

12 0 My guestion really, Dr. Riley, is: What is the o
13 basis of your statement given on that ‘line, that
14 it is very, very likely?

151 o There is a continuity just brought out very

16 well in the case yesterday, which is'd¢cumented-

717  in my Muckleshoot account,,whiéﬁ'is-in,éﬁidehée,

18 and.is”documentE&iin~br.'Lﬁne‘s;MuckléshQOt7acgount,
- 19 that there were people livihg on Muékleshoot

20 - prairie fromrlate“186cs, &t aﬁy rate, and”that they

21 considered .themselves Indians of the region. |

22 | 9 and that is theibasis of your opinion?'

23 That is a basis of my opinion, yes.
24 Do you have any7other'bases(that you can tell
25 us about besides that one? | |
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In my Muckleshoot revort, there is a certain

amount of documentation which ¢an be used for:

-

And—youftgi}éd upénﬂﬁhati”;f_ﬁ

I relied'upon'that,'yes, sir.

Arae there any other bases upon which you relmed?*f
None that I can think of now. )

In your examination and research regardlng the _

~ prasent day Muckleshoot Trlbe both for thls

trial and your report on the Muckleshoots, &1d

youn ever have occasmon*to examlne maps which were'

used as a proposal for the.expan51on of,the

‘Muckleshoot Reservation?

I did not.
Are you aware that there was such a proposal?

I mightrhave,heen;aware.of,it.':My,answer,rl

‘think, would be, no, in abso1ute terms.
S All right.
' And a. clarxflcatlon statement on that is 31mply

that I was. interested. primarlly in the treaty

times, and 1n the casepof the Muckleshgpt, and

‘the post treaty tlmes,'and then by &alng a sectlon
'of evidence of the ma3or writers brlnglng the,-

Muckleshoot and lndeed bringing the- other tribes

up to the modern day tribe in the modern sense,
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'Muckleshoot report, have youn not? .

of course.

Now,'you have had'OCCasionrﬁq”;eadibr. Lane's

Yes, Slr. .

-, Can. you tell the court when you fzrst saw that

report° - .

It came rather late. 'Thé:réporﬁé dribbled in to
me over a period 6f~abdqt‘£#o months. This one --
I am not sure-when-iﬁ appea?ed};bﬁt;it:yas éomej
time in July{ I think.h - ‘L -ﬂ‘i

I am talklng about the. report of DIr. iéne on'the-¢

identity and treaty status ‘of the Muckleshoot

Tribe, which is Exhibit USA-27A, and I would like

you to tell us as best you can howrlpng:ago it

,was'that you first saw that report.

I am sorry,; sir. When you say, "Muckleshocot .

-,report,“ I assume the -~

THE CQURT: Well, just turn to. the -
exhlblt; is the qulckest way to the mumher that |
was ngen you. What was that gumber? _ -

MR CQNIFE: 27A. T might point out
_to.the court and the witness that there wasrﬁore
than one Muckleshoot regért piepareq by Pr. Lane.

THEKCOURT: If yéu would take the

exhibit number that Mr. Pierson gave you I think .
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it would be the qumckest ‘way, to get at 1t

MR. CONIFF.j27A.

THE CLERK* In ﬁhe graen hook.g

THE WITNESS: Oh, yau are referrlngrto
the bas;c Muckleshoot report : '
I am referring to,USA-ETA.:,'
Are we in conflict’ L '. _
I don't know, Dr. Rlley. I am_ Just trylng to
find out if you have ever seen that.~5,( 7

‘THE COQRT. E;nd_lﬁ-flrst before we |
talk any more about'it. 272 purports to 5e now
in the green book, so labeled. 'All right, go éhead;‘

THE WITNESS: Yes, siz. o
Ail right; yoﬁ haverseen that? _”
Yes, sir, that is what we haVe been talking about
for the 1dst_three or four questicns, is. it not? -
That is correct.

Thank you, sir.

‘When did you first see it?

Well,,you=gaVe.maLthat,questidnraboﬁt a minute

or two ago and I said, to the best of my knowledge,

it was in July.

Of this year?

- Of this year, posszbly August, but probably July.

And have you examined lt before?
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Yes, I have, sir.

And do you recall whether you ever dlsagreed w;th
anything’ in that report?‘ A, _ " o |
MR, McGIMPSEY: I_f),bjecrt-: That is too’
bfoad:a,Question, 77-‘;'_ |
| MR..PIE#SON#II_amﬁﬁgs£7askiﬁ§lhisg
recollectlon. B i - L |
THE. COURT If you don t recall, jﬁst

say so.

- Yes, I don t recall iE- I dlsagree thh speclflc -

with glvenispeclflc points on given pages ln
therreport. I would add that'ih,genéral; T agree:
with the report iﬁ-géneral.f I_aéréé with most
of Dr. Lane's reports. . |

_ In-fact;:the differences~dré not, are

not factual.

,Could you . turn to page 41 in that report, please?

Thls is. of the- Muckleshoot’

That“s correct._ And at ‘the bottom of page 41

there is a sectlonrthat glve570p1nlons and it
moves over to page 42, and fhere.are'one;_ﬁwo,

three, four, five, six, seven pa¥ligraphs where

" she states her opinions.

'Now;zjuét drawing on your recollection

of your examination of this report, do yougreeali.
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ever having disagreed withlany;oﬁ.ihe sﬁﬁtémeﬂtg
in these paragraphs° 7 7
I have not disagreed Wlth those.‘,I havé_sbme'

question on the last one.'_deon t know what

"the Burean of Indlan Affalrs -~ this ié on page

42, the end of page 42, I don -3 know What the
Bureau of Indlan Affaxrs and predecessor government
agents have always regarded the Muckleshoot
Resgrvatlon. _Other than *t:hajl;?r I‘:eally don't
disagree with thét;r S n
Alli,rightyrin.the;prepa;ation of'ydur Mu;kléshoot
report and preparation_foi'this ££ia1 in yéﬁr‘ |
examination of this repért, UsSA~27A, did yvou
consult the history of:gbvéfhmehtal récognition

cr lack thereof, of what is known as present day
Muckleshoot Pribe? L | |

No, sir. May I expand?

Certalnly. -

For pravious work . that I did on Muckleshoot, this,
was not a question at all. We were.lnterestea'

in the period around treaty timesfz For this
trial I have not —- |

Are you'aWare} Dr. Riley} of any'statemeﬁts by

Governor Stevens folloWLng or shortly follow;ng

‘the executzcn of the treatles in thls ‘case where

2329
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ENE: EEENACE = e,

Governor Stevens states that. he hasrﬁreated
with all the trlbes ln WestErnlWashlngton the
ceded areas?

X don’t'iecallrthe explicit‘statement, éerhapsr

if you would read it tb'me_;:woﬁld identify it.

com

‘I am looking at a volume, EXPLORATION AND SURVEYQE

FOR A RAILROAD ROUTE FROM THE MISSISSIPPI RIVER

TO THE PACIFIC OCEAN,V Volumerlz 1, Qgges,IBS

 through 189. ;,;3

Sir, is thiS'PLvQ? o _

THE,COURTQ'Where is the Exhibit numbe£-
list? | -

MR. PIERSON: May I have a minute, Your
Honox? 7 7 7 '

THE COURT: Certainly. Would that haﬁei
been a government Usa number?

MR. PIERSON: I‘m,trylng to flnd out,
Your Honor. |

THE COURT: Why dcn‘t ybu ﬁurn tb épme-.
thing else. ﬁaybe I can findrit:in éhis ;isﬁ |
somewhere. | - -
Very well, the pages I am after are 188 to 139,
Now, Dr. Riley, I am-going to read you .
statements taken from outside of br. Lanefs

reports which relate to the treaties involved
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in this case, and I want you to tell the Court

-whether you agree or dlsagree wmth them."

The first one ——;
Would you identify them,'si?? '
i wiil identify‘éhem éfterwafdf; I just want
you to say whether you th;nk you agree Wlth them.
The,flrst one is, - | |
"The gatherlng of food from open lands
- and streams constxtuted both the means of
econonic subsxstance and the foundatlon of
a native culture.

Now, as it applies in a generél ménner'
to the tribes in this case, would you agree or
disagree? '

Read that statement once more. I with trylng to

place it whlle you were reading.

{(Reading) _
! "The éathering of food ffom open lands
and streams  constituted bbﬁh the means of
ecbnoﬁiC'subéisténce, and the foundation of
a native culture.” ' R

I-will_agree with, and I would like to'cqmment,_

bo so.

I would agree, but I think it must be in the

context of Indian secial organization .
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All right, ‘and the next statement,

' “Preservatlon of the rlght to gather
food in thzstfashlon_prqtectedﬁtnevIndlans'
right'to maintain egsénéial elements of
their way of. 11fe asg. é complement to the -
11fe deﬁzned hy the permanent homes,. alloted -
farmlands, compulscry educatlon,,technical
assistance and pecunxary_awards offered in

the treaty.

sir, that is a long. statement.;Itfwoq;&Qbe”better_
iE. T could rea& - myseli. '

‘T will read it to you~agaln and again. 'Ifﬁyoﬁ"

would like we can take_it piece by piéce.- T

would prefer not ﬁo-ﬁeil.you whéierit comes from .

_uﬁtil I get your answeﬁ'wheﬁher yoﬁragree,with |

it or not. | B

Okav.

(ﬁeading) ’ 7

“Reservatlon of the rxght to gether
‘£ood in this fashlon protected the Indlans'
right to maintain essential elements of thelr
7 way of life.” |
I:dan't agree oy disagree,,becauée i don't7quite
know what it means in thls partlcular sentence.'

i S might in the lavger context.
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Well, as aégligdigenéra;ly'té'the,tribeé;injﬁhis‘

‘case and assuming thé contexﬁ'béiné that in which,

' thé first sentence whicthéﬁ agreed with was made;

and the remainderfofrthé sentence here -—

MR. CONIFF: Yoﬁr;ﬁénor,fl.aﬁ,éoing to
object, because T béliévé*ﬁbat'th§ §éhtéhcé'ﬁ
as I recall Mr;'?ie#sdn'sjfeaaing56f-it‘implies

certain notions regarding law, reservation of

‘right and that sort of thing. i can?t,reca;l

exactly what he has read, but as I recall it does

imply a knowledge or at least an area of expertise

‘on the part of witnesses familiar,as bein?

familiar with law.  i don't believe.the‘witness,'
you are offering him for that purpose.
THE COURT: Well, it is possible, I

suppoée, that cohstfﬁction,coulﬁ be placed uﬁoh

it.

| MR. PIERSON: Your Honor, I am jusﬁ-asking;
for hisranﬁhrbpolqgical,view'andrhis understan&ing
of rights as the U.S. Commissidngrs-and the Indians
understoéd them. I am not'asking him for a 1ggalf
point of view. | |
i THE WITNESS: Well —- |
| THE COURT: I think that thé objection

should,bé overruled. If you want to read it again,
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now, so that you keep firmly in- mlnd,--T'
The statement is, . o 7 )
"Reservation of the rlght to gather
food in thls-fashlon protected‘theflndlans'
rlght to malntaln essentlal elements of their
way .of life. as a complement to the llfe | |
‘defined by the permanent homes, alloted Farm-
lands, compulsoryaeducatxony'tedhﬁical |
asgistance, and pecuniary,reyards oﬁfered
in the ﬁreaﬁy;“
I am asking ydu‘just for your view as
an anthr0pologist concerning the IndianS'.way of
l1ife and what was glven and secured and taken
away in the ceding of the treatles.
I would say ves, with this comment, that the -
I understand theirireaervation of Indians'

accustomed way of life or whateveftthis is, referxr-

Ving baek to the first,sentence,which I have now

-forgotten,,of course, means the taking of various

kinds of foodstuffs.

Yes, of course I do. -
Okay, and for your information that gquote is froﬁ-
the case of State versus Tinno, an Idaho case. |

The citation is 494 Idaho 759. Now,

Dr. Riley, the next statement:
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hfhe”;ightrésfsésdfi‘fs;fishihg'pisses
in controversy..." . |
And hefe I have reférence to whatever
you know about the f;shxng places of the
predecessors of the plalntlff trlbes,'

“The rsght to resort to the flshlng

 places in controversy was a . part of- 1arger rlghts

possessed by the ‘Indians upon the exerclse of

which there was not a shadow of;impedxment; and

- which were not much less necessary to the existence

of the Indians than the atmosphsre they breathed."

Now, in your view asg an anthropologist.

and an expert, would you agree or disagree with

that? | 7
Yes, I would dlsagree and suggest that the -
treaﬁy wordlng 15 probably more to the pOlnt in
this case, just the wordlng, ths article in the
various treatles. 7
THE COURT: In what specific particular

do vou disagree? o , _; |

. TaE WITNESS: In the article.that
refers to usual.and accustoﬁed'groﬁn&s. 'Tﬁis

L]

seens to 1mply that people could go anywhere they

.wanted to and take food.,,

And can you give us any particular phrase in the
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~disagree?

treaty which you thinkfconflicté.ﬁith-that sﬁété-
ment? | . ':‘ : | |
Mg;_coﬂ;FFe Ifbélieﬁéfthekwitness has
just done so. - O . -
'_THE?doﬁéT!»Yes;ﬁh%ghag xéfeitéd*tq the
usual and"accuétbﬁéd p;aées.::';: o -
All right, thernégtfsté?gﬁépéjﬁpgaksﬁéf that
provision. ' ‘ | |
"The'treaty was not a'grant“ofirighté
to the Indian, but grant of;rights from theﬁ,
arrése:vation of those not granted.” -

As an anthropologist do you agree or

'MR. CONIFF: I again_woﬁldilike-to‘

ernewjmy objection. This is cléarlyzin:an

area of law, is the treatyra reservatipnrof right
or grant of right. '
' THE COURT: If he has no view as an

anthropologist, that will be that. -That will end.

it-

(Contipued on,next"?age;)*r
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1 - . THE WITNESS: I think Judge Boldt's pointris
2 -Vverytwell taken. - '

Let me as an anthropologist state I have .no
vigw of thisimattef of 1aﬁ,of What'is rights to orx
5 - righﬁs from. | | _ 7
6| g . (By Mr. Piéfson) And as an anthropologist, you don't .
7 have any other understanding of the meaning of that term
8 as used in the treaty? |
1 A What term are we talkinérabout.

10 0 The term we are talking about in this case, the right

11 to take fish at usual and accustdmed,fisheries is~
12 - further secured to the Indians in common with all
. .13 - citizens of the Territory. -

144 a ¥ ‘have no 1egal interprétation of that at all.
15 Q¢ Do you have an anthropclogical interpretation?

16 A I gave my anthropoldgical interpreation yesterday,'énd

17 it was that anthropologically I felt that usual and
18 | ' accustomed was probabiy counterposed to unusual and
19 unaccustomed,

20| Q@ In all of the breadth of your anthropological view,

21 - would yot disagree as‘én_anthfopologist'ﬁith the statement
2 | I have just read? 7 |
23 - R GH“‘MR._CONIFE: Your. Honor, the witneSs'has

24 7'anéwérea;éﬁét Ques£ion; I | |

5. V‘THE;COURT;;:WQlL, what he is:trying_to get at,
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do you haveany view from the standpoiﬁt of an anthropoiogis-

with respect of the meaning of this clause, other than

as you expressed yesterday, I believe, with respect to

the meaning of usual andraécustomed as contrasted to
unusual-and wnaccustomed? Do yoﬁ have any view other
than that from the standpoint ofranthropology_concerning
the meaning of these wprds? |

THE WITNESS: From the standpoint of

'anthr0pology, I think that would be my:view, éir.

THE COURT::VThank you.

Go ahead

(By Mr. Pierson) Your next étatemeht,rni. Riley ~-~ and

I am just asking yvou as an'anthrogblogist, andranylview 

- I am asking for is not a legal view, but your view as’

an anfhroPologist whb has stﬁdied=thé3e treaties and
the tribes inv01Ved:' | |
“Reservatlons were not of Qartlcular parcels E
of land and could not be! expressed in deeds as:
belng between private 1nd;V1duals.

It's my anthrdpological-underétanding3thét this is tfﬁe;
"The reservatlons were in large areas of terrltory,
and the negotlatlons were w1th.the trlbe.

You talk only of the claxmed area?

,mieSthhat s my view that that is true.

I would add a caveat: that the tribes were

Tt
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' they resarved rights, however, to every lndlvxdual

"That is somewhat legal terminology, and I am not sure

Q0 =~y o W

I'm not sure I understand the guestion. It's phrased

if you would rephrase it, I would understand 1t.:

I belleve that would be fair to say.

V(Readingz}

L aotually ‘appear, in the treaty; I would say, however

yes to lt 1n that lt's my understandlng that the reservatloz

were made by the treaty commissioners.

And speaking of the treaty provxsions and the treatles,
Indian as so described therein?

I understand it.

So, you don't have an anthropological view?
in what seems to me somewhat legal terminOIOgy. Perhaps

I am asking for your anthrogologlcal view about rlghts
among Indians and Whatever it was that the treaty
comuissioners had in mind. | |
"They," == the treaties'--e" reserved rlghts,_
however, to every 1ndLVLdual Indlan as though

described therein," meanlng in the treatles.

"There was an exclusive rioht of rishing-
reserved within certain-boundaries."”
| I'm on;y'asking_you for your aﬁthropologioel
view, | -

I would say no to that in the sense that it doesn't
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1 ~ were intended to be ekclusive to Indians.
2 Q As for your infqrmatibn, that is from the'case of United

3 States v, Winans, 198 U, 5, 37Y (i205).

4  ‘. Now, in your understanding as an anthropologlst
5 ' Dr. Riley, do you think the follow1ng statement is

6 accurate as describing qlrcumstances surroundlng and

7 the treaties themselves: 7 |

8 - nTe is clear that the reservation was intended
9 only asla'iesidence, and the Indians were to remain
10 | free to roam and fish at their usual piéces;“

11 A - That is my belief from the wording of the tréaties.

12 Q Incidentally, that is from thé_case'of Skokomish Indians

. o 13 v. France, 320 Fed. Zd 205, Ninth Circuit, (71963) '

' 14 | _ "From the earliest known times up to and |
15 : beyond the time of the treaties;i the Indians
16 | : comprising each of the tribes in this case were
17 -primarily a fishing, hunting ahd'gathéring people,
13 - ﬂependent almost entirely upon the natural anlmal
19 : ‘and vegetative resources of the regiOn for their
2d | subsistence and culture.“

1 A I would disagree with that. The reason T would disagree

22 _7 with it is this: First of all, there were attempts,

23 strong attempts, which are documented in any annual
24 - report of the reports of the Commissioner of Indlan

25 | Affaifs from the 1855—perlod on, of attempts to make ‘the
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Indians farmers., The only failure was in the case of .

Makah .

The second reason I would disagree is that

“at least some of the informants that I worked with"

in the 1950's =~- that are talklng about a broad scope -

of tlme,«- did have farming patches.

Let%s talk about the time of the treaties only.

Before-the treaties?

Yes.J) Up to 1855,

Yes, 91r.' I would agree that farmlng, although falrly

important -- and I think that is. documented in my

report -- is minor to cadtching salmon.

Let¥s talk about that statement.

or ils relatively less-important than catching salmdn.

Let's tﬁlk about that statement as applied to the life

of the predecessors of the plaintiff tribes in this case.

Yes, sir.

Prior to the treaty, would vou agree 6r‘disagree,'up_

to 18552

put

Now,

I world agree, with the addition that farming should be

in.,

do you know of any tribes or the predecessor tribes

of the plaintiffs in this case who after the treaty

wére| subjected to these attempté_té'make them farmers

wherp: the attempts failed?

{;i";_23gi,
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Where the attempt failed?

Correct. S - -jg_’!
I don't know this for certaih,fbut‘itiis my understanding

that it failed with the Makéh'- There was vast

_eriticism on the part of pe0ple who were assoclated

with the Makah, 1n¢lud1ng-the Makah farmer- that is,
the government farmer. The Makah land wasn't sulted
for farming. _

Now, as to any of the othér -

I would make this one addendum to that: The makah'frdm

quite early timeé-—— in terms of ¥he treaty, that is, -

-from 1850iot before -- were raising potato patches,

I'm talking about attempts of the government to make

them farmers which you referred té.fw
I understand.
Let's talk,abqut therQuinaults.i
All right. | 7
Was there a succéssful,attemptrto make them Ffarmers?
MR, CONIFF: ‘Objection, yoﬁr Honor, This Quinauit"

testxmony is to be brought in at a later date, after the

- Doctor has had an opportunity to review USA—53.

THE COURT: Pass it for that purpose.

{(By Mr. Pierson) Was there a successful attempt to make -

" the Hoh farmers?

‘There was an attempt. I don't know how successful it was.
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Was there a successful attempt'tb=meke the Quileuete
farmers? s e
I can make this answer for all of them 1f you ‘don't

want to qgo through There was an attempt.m I don 't

know how successful 1t was.' There lS documentatlon on

that in the report tc the Commissxoner of Indlan

'Affalrs.

Well, my question is, toiYOurﬁrecollection and yOur sﬁudy_

of this material, through all of your experience-as
~an anthropologist involved'in thequastrsélieh area,

when was an attempt to make the Indians who were

predecessors to therplaintiff,tribesiin this case .
successful to make them farmers? | _‘ 

When was the attempt successful to make them farmers?
Yes. | _ |

I don't know that they ever completely beceme farmers,

but I think they all farmed. It's not all farmed --most

-of them farmed.

I am trylng to use your term when you said that they

: dldn't succeed with the Makah., I want toknow in your -
- understanding of that term, “succeeding" did they

. succeed with any other of the predecessors of the

plalntlff tribes in thls case, accordlng to your
recd&ectlon’ | -

I haven't reviewed the documents for the'very last part of
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I haVen’t done so ;ecently.

‘had it.

the 19th and the 20th Century in any detail. At least,

There are accounts .in the 1850 s of the

amount of acreage that,was under farm.;*lssa ls a good

year for these accounts, because.many of the agents

Dr. Riley -

I'n sorry.
-- I'm just trying to get to your word,ﬁsuccess;“
MR. CONIFF: Your Honor, I believe the witheés

was giving him an explanation and responding directly

 to his question, and he hasn't completed it.

THECOURT: I think whatever he has to say on -
it, we should hear. - o L
MR, PIERSON: ALl right.

- THE WITNESS~ “In 1858 reports by people like

"Agent Fay, Agent Gasnell Agent Simmons, who was, of

course, at that time kind of a super-agent, who reported

to the Oregon agency, there was reports of attempts to

make the Indians farmers. )
I would point out fhaﬁ the failure of the

crops, particularly the potatoesg'in the spring of 1857,‘

- worked very serious hardship on the Indlans. It -

happened to coincide with the failure of the salmon

- S0 you can't balance out which of these factors were more
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7 B What I feel to be the case 13 that\farmlng '

3 remained 1mportant until the present day, and fmshing

4  remained 1mportant untll the present day.}“, ‘ '

51 Q now,, let’'s go bhack tq_your Juse Qf the terﬁ ”succaed "
] When ‘you say that the attempts to magz tha Makah farmers

1 did not succeed, ltrls ‘the use that you made of that
81 term which I would like for you to define. Did‘ény

79 . of the attempts as to any of these trlbes who were

10 predecessors to the plalntlff trlbes in this case to make ~
11 them farmers succeed? '

12 | A Judge Boldt has asked me to give a yes or no to this,

7 . 13 and I will gJ.ve a4 no ansver. ‘I.‘hen may I ask a guestion? .
14 . , THE COURT: Did in your opinion the attempt
15 to make farmers of a partlcular tribe, one or more of
16 _ ﬁhe plaintiff tribes, succeed within the meanmng'of that
17 - term as you used it w;th respect of the Makah -- .

18 A In respect tO the term =~ -

19 ‘ ' PHE COURE: Answer yes, and then of course, .

20 " you will be asked to ldentlfy who it is..

21 _ THE WITWESS. In respect to the term as I used
22 it w1th the Makah, the ‘answer would be yes. Throughout :
3 theiSth Century, all of the Indian groups were 7--- '

24 ‘.actlvely encouraged 0 farm, and dld farm and use&

farmlng as one souree of thelr 1ncome.

CoLT

® ® L
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If by sucéeed,;you_mgan:they:stepped fishing,
the answer is no. ' | |
and when you say “succee&“ as to. those'trlbes, do
you mean that farmlng became.the predomlnant ltem of .
subsistence and economic l;vellpqgﬂras cqmpered to Tishing?

As of what date are you speaking, sir?

 LEt's talk about 1840 to l855.

No.
Let's talk about 1855 £o 1875.
Possibly. |

lee me the tribes, please.

The trlbes? Poss;bly the tribes that were most lnfluenced

by contac£ with the agents. That would be the downrlvex -
well, it would be the lequally and the Puyallup. |
Any other tr1bes°
And the other trlbes that are in the dOWnrlver portLOns,
of the rlvers that run 1nto Puget Sound. That would
include the Duwamish end_so forth. |

- Now, "sﬁcceed" is a loaded werd here, and
that is the one you are interested in.

THE COURT: I think we have passed that point.

 We are talking now about if farming seemed to be the
' domlnant —— that was the word used -~ the domlnant

- occupatlon of the Indians in questlon.

THE WITNESS: Yes.
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say that X don t know.k I would further say that I don 't

think anyone knows. The reports are there. They llst |

the number., They llst the amount: - of . acreage. 'éhey‘l

list the crops. They are.often qulte,large._ Theg ﬁd

not list the flshlng in general |

- THE COURT: From your rather exten51ve

reséarch ag to the tribes,_whlch yvou relate,ln'youi direct

testimbﬁy and again in your report as é Wwhole == which

I reﬁembgr ratherrsharply, bgcause I read,it last' 2

evening — did_yog £ind anyone of the plaintiff tribes’

at this time,which_cou;drbe:Said to haVe_agricuitura(-

farming as the predominant factor in their wﬁy of

livelinood? ‘_' : :

THE WITNESS: fes. It would be impossible

to say. | .
THE COURT: Aé-to_ahy éingle'one’df them?
THE WITNESS: As to any siggle;oﬁe,of them.

' THE COURT: Thank you. Go ahead; N

{By Mr. Piersocn) fhe next sgntence I would like to ask .

you about, Dr, Riley is: _ %  N . o
"They,' -- being the Indians, and let‘s

confine-that'to the precessérs of the,plainﬁiff ﬁribes

in the period 1840 to 1855 —= " were heavily~dépendent

upon such fish, being the fish in the rivers and the
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Sound and the streams and the coast for their. subsistendé;:

- and for trade and for thelr trade Wlth other trlbes

and 1ater w1th the settlers.f _ _

I believe thls to be.true,-and I belleve lt to be true'
even for 1840. | “ '

V May I ask vou td'giverme the page again?

I seem to=have inadvertently slipped over my == .

I'm reading you from a court aEClSlon whlch tries to

: descrlbe the life of Indlans.

Yes, I believe that to ba true.

Is it untrue for any period since 1855 after any of the

- plaintiff tribes or their predecessors’

As for commercial flsherles, I am not competent to answer '
that. As for subsistence, it is my belief that most-or
all Puget Sound Indians were and continued to be salmon
fishermen, or some klnd of flshermen._ |

Next sentence, and it is speaking of Indians again. :

 Let's apply it to the period 1840 to 1855, and the

predecessors or the treaty tribes 1n this case:
“"They cured and drled 1arge quantltles of
_ fish for year rougd use .,
I believe that to be true.
(Reading:) | |
| "With the advent of canning technolbgy:in

the last half of the 12th Cehtury, the commer&ial:
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ex9101tatlon of the salmon resou¥ces by non—Indlans__
1ncreased tremendpusly. ’ S
I can't comment on_that.
The Indians -- : | _
That's an exhibit, Plaintiff’s Exhibit.
No, I'm askingryoﬁ whether:you'agrae br.disagree with .
that statement. | . |
I said I had no evidencé onthaﬁ.;'I don 't know anything
about cannérieE.r
The following statement relates to that, and it says:
-"Indlans flshlng under their treaty secured .
rights also part;clpated in this expanded qommerCLal
fishery and sold many fish to non-Indian packers .
and dealers.” o
Confining your answer to the periéd.betﬁeen,
1840 and 1855, do you ag;eé or disagree?. | 7
MR. CONIFF: dbjection to the form of thé
guestion inasmuch as if réfers to treéty secured rigﬁts.
MR. McGIMPSEY: I fu?ther object in thatithe
questlon makes reference Lo cannlng, and,he is
referrlng to a period in which there is a document in
ev1dence that indicates that there,was no canning
process in thaﬁ period, : _
THE COURT: T will have to ask you to read the .

question again-in the light of these objections.
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A .

MR. PIERSON- I thlnk the,objectlon Counsel
for the Department of. Game ralses is accurate, and
if 1 change the accent to 1855 up to and 1nc1ud1ng
1830, we are talklng-about the cannlng, I belleve the

exhibit shows that,lt came in eVLdence in the 1870°'s

. and the 1880°'s, and 1ooking_at_that period of time -—.

THE COURT s —frame it all in one Piece
for the witness so there will be no doubt about what _
the question. 15, please.

MR. PIERSON: I will try to resolve the

_ objection the Department of Game counsel has. as well.

(REading:)

“Wlth,the advent of cannlng tnchnology in
the latter half of the 1l9th Century, the commerc1al
“exploitation of the salmon resources by non-
Indians increased tremendously. - Indlans Eishing .
unaer their claimed treaty secured rlghts also |
participated in this expanded commerc1a1 flshery
and sold many fish to non~Indlan packers and
dealers.,” 7 |
All right; I have no informatidnronrtﬁat. _
THE CQURT:VVAre you fotaliyfunaﬁgre-of_that
matter of Indiéﬁs seliing fish to non-Indian éackeré?F”
THE WITNESS: Are we on the récord?

THE-COURT; Oh, ves, sure we are on the record.

- 72350
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THE WITNESS%L I have read-afﬁlt but I can't B
gquote my sources, and I'm gﬁnerally aware pf xt
But in the.context of thls trlal I would
have to say that I am not. | _ | |
. THE COURT: In other words, dnring your -
investigation leading to ybur repoft_in-this paftiéuiér:'-
case, you did not come across any(infonmatlbn
concerning that c1rcumstance° 7
'THE WITNESS-f I dldn't 1nvest1gate that far -
cut in time for that matter. _
THE COURT: Go ahead.

(Bf'Mr. Pierson) . You da investigaté during. that period'

of time for the, what you calle& the decllne of Indman
~culture, dld you ‘not? '

Yes, sir.

And would the fact that Indians were seliing fish to
non-Indian canners and packers, would that'be:an elemEnt

that you would want to consider in determlnlng whether

rthelr culture decllned°

NO, sir.

Next statement —-

Pardon me, sir, this has nothing to do with=culture-

decline. In fact, if anything, it has to do with the

aculturatlon. If Indlans sell fish to- non-Indlans, it

_1sn't an aculturated process, as we understood thlS word -
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in thls courtroom.

'Dld you con51der the fact that they sold flsh o non-

'rIndlan packers and’ canners durlng thls perlod as an.

ltem show1ng aculturatlon by the Indlans?

Certainly that shows aculturatlon by Inalans.

Does it show aculturatlon by non~Indians° .

To the extent that- non—Indlans are buylng from Indlans,

it shows aculturatlon by non—Indlans.'

To the extent that they are relylng on the Indlans to do_:

the fishing, that shows aculturatxon of non~Indians as
well, does it not?
To the extent they are utilizing Indian fisheries, ves,
or Indiars fishing in fisheries, £hat!s correot, yes.
Next statement: | -
“During the negotiationsrwhich led to the
. signing of the treaties, the tribal leaders expressed
great concern over their right to’ continue to resort
to their fishing places and huntlng grounds.
Based upon the evzdence Whlch you haﬁaexamlned, in _
yoﬁf opinion as an anthropologlst, do you agree or .

disagree?

Among the Makah and the Meninick meetings -«- let me answer

ne, and then let me expand.

Among the Makah and the Meninick meetings, there is

some worry about fishing grounds among the Cléllam'and"
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Skokomish that the treaty of P01nt NO'P01nt-—- there
is some concern about_whltes mcv1ng lnto the areas, and

also about rivalry between the Skokomish and- the

Clallams and the fact,that they did not get along very

well.,

Generally speaking, there was not expressed,
at any rete,ein the minute of the meetings, which are
all in evidence, e great concefn over fisheriee, e#cept—

in terms of general statements, like he wanted_ﬁd hunt

‘and fish and to take fish at accusomed places, et cetera.

This is == do'you understand my.éhraseology,,eot;the,
phraseology of the documents?

Yes; And the two examples you geﬁe were in the Clallam
Treaty and the Mekah'Treaty. Do you know of anyrother
examples that you can reeall Where'theie,was'anything'
approaching or appearing to be an assu:ance"bf,the

kind that we are speaking of here ——_I'mfeorry ~~ and
exptessed_coneern about the Indians? . ‘

There may well have been expressed concern in the .

- Medicine Creek and in £he'Peint Elliott treaties.. You

were asking me of the intensity of this concern?
No, I'm just asking you whether it was ever expfeseed;“

to vour kﬁowledge.

It was expressed, ves.

Is there any treaty involved in thlS case, and I can name
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The Treaty of Point Elliott.

them for you, if you like, where that concern was not
expressed, to your knowledge? |

I would have to re-read the treaties. Perhaps if you

‘would name them --

The Treaty of Medicine Creek.

In ﬁhe:rxgaty_o§.Medigine.Cxéek,theke was no concgrﬁ.
:There'waé:ndrcsﬁceghVgxprgsSed?_ |

 nght.H. - :
.. Bnd the Treaty of POlnt No 901nt°

In the Treaty of Point NO Po;nt,-theretwe;e.conéefns :
'texpféssedr but as I Haée‘séid,‘that the context of the
'expraSSLOn -is the Clallam commng into Makah == I'm '

$sorry, comlng into — let me. rephrase that..

It was Clallam coming into Skokomish, into
'HoodfCana1,~Skogomish, and some wqrry there would he -
warﬁare, or at least thére would be trouble of sbme sért,'
and there was also some Worrf_aboutfthe_whifes coming-
intorthe'area. -

At one p01nt the Skokomlsh Indlans squested

,that they share the whole thing w1th the whites, and one

 of the Treaty Commissioners said no, that wouldn't

work, the whites would soon take over everything, and

it would be better for them to have a reservation where

‘they could be protected.
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1 ¢$§ taliing'of.Poine No Point. -

T'm asking you now about the Treaty of Point Elliott,
I dee't-;emember any épecifically. _

The treaty with the-Quinaults.

Again, I don't remember anylspecifically,

" The treaty of Neah Bay.

*We dlscusseﬁ that, haven‘t We? That is the treaty of

the Makah In that F:1 number of people expressed the -
desire to flsh and expressed the desire to take

whale on- theshores, and- Stevens says, as I recall, flshlng

{”3w1th the whltes,-anﬂ they finally said yes.; That was

) certalnly one of the klnds-of'---there'vwere-certainly=

expre331ons on the part of the Indlans of some concern.'

ﬁThe treaty w1th the Yak:t.ma.‘J

I have never read the treaty'w1th the Yaklma.

Have you read any of the documents descrlblng the

'negothtlons leading up to the treaty with the Yakima?;

No. ,I.ieally do not knowkanything about the Yekima,rz

anything that is not correct. Of course, I know a 11ttle
about the Yaklmas, but nothlng to- answer your questlon.
Do you Pnow whether the Indian speeches or speech

communlcatlon at the negotlatmons at the Treaty of

Me&lclne Creek is recorded anywhere’

The Treaty itself or the-negot;atlons or beth?;

The communication of .speech by the Iediens negotiating for.
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the Treaty of Medicine Creek.
Po the best of my knowledge, it is not. I know of no
place.

The next statement, speaking oﬁithe tribes. or their

- praedgcessorss invblved'inthis case, and the time of the

treaties and the signing and negotiation of them, "they.

,were,reluctant td sigﬂ the treaties until:, given
- assurances that they could contlnue to go . to ‘such
places, - that mean;ng thelr fishing places and bunting

"grounds, and take flsh and game there.

_Do zou agree or dlsagree°

'1Yes, that seems to be the thrust. of that article in the

treaties, Wthh assures Indlans their accustomed and -

- usual and accustomed,rlghts to flshlng grounds and

"huntlng and berrylng places.; T

So yOu agree with that?
Thet the'Indiaﬁs were worried abdut it, oh, yes;
I'm talklng about the statement, dc you agree or dlsagree° :
I'm sorry, would you rephrase the statement° I thlnk
I agree wrthryou. 7 _

 TEm COURT: Read the statement again,
(By Mr; Pierson) "Theyrwere reluctant to sign‘the_-

treaties until given assurances thet-they'could continue

‘to go to such places and take fish and game there."”

I'm not sure we can draw that conclusion there from the
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<various'treaty-documénts. These ﬁfeaties_badﬁpeople
who weréfreludtant to go places becéuse they-alleged -
_théy-proposea'QQ they were reallyzdeVéloped'1aterroh,
the? weren't alleged, that closed reservations were on
saltf#ater, and some of them wére upriver., ‘There was
'a-reluetance, as I pointed out to you a few momentsiaéo,
of groups that were. not friendly to each other settllng
in the same area, and the like. 7
| | Tt is very dmfflcult'to say to what degree of
reiuctaﬁce the Indiéns had, they seemed to be very’
jcheerful in SLgnlng these t:agﬁies at the end
| Thare was dlscussed for a day or two, certalnly
this was a factor. _
Is there any othér materlal beSLdes the minutes of the -
treaty negotiations upon Wthh you would rely in statlng
whethgr you agreglo: dxsagree wlth_that statement?
The minutes,of.the.treaty certainly are’ the primary -
materials. There is, of cdurse, the'éiscﬁssion in Swan
of the abortive treaty that Governor Stevens tried'éo
'aign,'and that w&s par£ of my answer. |
" There aredlscussions by Hazard ‘Stevens, who
was a boy at the time, who was the son of Governor Stevens.
There were discussions by-people like Ezra Meeker, an

old time settler, who was rather éritica} of the -- of

- some of the treaty provisions, particulérlf therinability
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of the treaty people to understand the upriver and

downriver so-called stick Indians and the Indians on

the bays and lnlets.

There was an account of Glbbs, the w7 account

of Qibbs.

And yoﬁ draw upon these sources in determining whether

to agtee or disagree with the statement I read to you?

fI draw ‘on those sources, yes.

THE COURT-i I thlnk all you have;m;d however,

is‘éhatifbﬁ'are nct’sure that you can agree. Maybe that'

 15 1ust a flgure of speech, but dxd that adequately

- express your thought°

--THE WITNESS: Yes} I believe Mr., Pierson said

 was-that a major issue, and I said well, it was an issue
~“but I'm not sure it was a major issue. There were a

- number of issues.

(By‘Mr. Pierson) My question was, Dr.'Riley, whether it

is possible for you to draw on all the backgrqund and

resources which you have had aﬁailable thrbugh yoﬁr
long experience in this areé to agree or aisagrée,

with that statement. | , ,

| THE COURT: And to that, as I recall you said

that'you are not sure that you can agree, and'doés that

'_express your thought andAunderstnnding_df the matter

as best you can put it?
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THE WITNESS: . I supposSe the record wiil-

- express it, but you might read the statement again, if

‘'you wish.

(By Mr. Pierson). Certainly. *They, " being the Indiens,
"“were reluctant to sign the treatles until glven
‘assurances that they couléd contlnue to go to such places

and take fish and game there."

‘Kes;“theY;WEré,reluctéﬁt to sign the treaties in some

'e'eeses; The5TfeatY‘6f-Cheha1is was hot signed a£ all.

The reason they were reluctant +o sign, that had nothlng '
to do w;th flsher1es as near as I can flgure out from

o the extant ev1dence, 1t was that the Indlans downrlver

~ did not want to 11ve w1th the Indlans upriver.

The other treatles, they were not in fackt

reluctant to 31an,'1n fact they were very'eager to 31qn,

-and the treaty documents bear thls out, thls lS Wlth

great euthorlty,-lf ‘the speeches of various of the leaders
who did sign,;tellingrhew good their hearts were_tor

the whites, and I tﬁink this was ohe;of the factots-
that'they tookeintd account in signing-those'treaties;

' I think they were Vexy canny people, given
thelr cultural llves, but I think there were other
factors, and I really don 't know, " and I ‘don "t thlnk that3
there is anythlng in the treaty documents and in the'

lxterature of that period that gives -any 1nd1catlon of
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of those factors except the Chehalms Treaty, which was

in fact, not signed at all,

Dr. Riley, I want vou to listen to another series of

statements, and let's assume that thishi$=aﬁ aecutete

recitation of the written description of what happened

in the negotiations with the treaty at Point No Point.
| | The Indians'were’concernedr*- N

-.THE COURT: Excuse me, do you understand that

_you are requlred,now to assume that thls is an accurate

W'ﬁmhtementq

THE. WITNESS. ‘I do, sir.

'THE COURT: Then you express an opinion based

. on that assumptlon.'ﬁ

| THE WITNESS: Yes, sir.
(ByiMr PIerSOn}"“The Indlan partles to the treaty of
Poxnt No P01nt weére concerned with 90551ble loss of their
sourcesuof foodkellberxles, deer and salmon.' The first:
to speak said in part:f;I wish to speak my mind as to ..
selling the land, Gfeet Chief, what ehall we wat if we
do so?r Cur only food is'berries,'deet and salmoﬁ---
where then shall we find these? I don’t-want to sign
away all my land, take half of it; and let us keep_the
rest. I am afraid that I shall become destitute and

perish for want of food,'®

"After the Indiams had been assured that the
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reser%aﬁiOn would be only a place at Which_the?e'
must make their homes, the Indians discussed |

the proposal among themselves, and on the follow1ng
-day assented to the Treaty._ At that tlme one of -
the t;lbes,sa;d: "My heart is good, I am- happy
since I have heard the paper read, and since T
have understood'éovernor Stevens,-particularly since
_I have been told that I could look for food where
;I pleased and not,ln one place only.

' The descrlptlon continues later on:
"’We are w1111ng to go up the canal since we

know we can: fish elsewhere~ We shall Only 1eave
'%here to get salmon, and when done flshlng will

return . to our houses.

Are youcfam;llar with that description?

And does hearing that refresh your recollection as to

whether you can agree to the Statement about the

assurances glven in any of the treatles lnvolved in

thlS case?
Well -—- 7
| o THE'COURT:;.The question is, is yeur memory -
refreshed by this? _ -
THE WITNESS: Yes, my memory . 1s refreshed

That is my answer to your question, my memory 13 refreshed
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Now, may I expand on that? That of course, isj a p_a.rt
of the ,tréaty, and I was trying td'i_:alk to the treaty
as a whdle, and I don't question that the Indlans were
i_nterested in having salmon - having riéhts to ,ta-ke_
salmon on Hood Canal and in the_‘r-iver. If that is a

gquestion, I say ves, of course. -

(Contir;ued on the next page.}
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The guestion was -—; _

THE COURT: And I take it then 1n:
connection Wlth the statement you madg;;,EeW"
mnoments ago ﬁhat-their-jaﬁf.their réadiness to
smgn the treatles was predlcated .on the proposxtmon
that, they had been guaranteed these‘very rlghts

THE WITNESS: 'I think this wé.s .-ra'fac-:tﬁr.'
I think the#e was several other faCtdrs, and
one that has not-even been touched-on hereris-
the fact that Amex;cans were movlng 1nto thls

aeea and the Ind;ans were in fact worrled about_

bezng pushed off the lan&s, so - to sPeak.

Ware they WOrtied.about being pushed ocut of
their usual and accusﬁome&_fishing sites?
That may also be. | |
In your opinion as an anthrOPQIOgmst, was 1t so?
In my oplnlon ag an anthropologxst, ‘that was so.
All right, now, you said that the quote-I_gave
you wasrpart of:ﬁhe tréaty. You.aﬁn't meantpdrt
of the terms? 7- o
Part'of the treaﬁy documents; I think,that is

what you referred to earlier.

All right,now the last statement I would likérto

read to vou is -- and this is in the context of
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assurances given and concern. expressed regarding

continuation of fishing at usual and accustomed

places:

“The off1c1a1 records of the treaty
negotlatlons prepared by the Unlted States*_
represenﬁatlves :ef;egt;thls conggrn and

-ralso the assu?ancési§i§éhrté thé‘ihdians
Von this point as inducement for their
acceptance of the treaties."” o
Rowﬂwould you agree or disagree with
that statéﬁent as deécriptive of'negotiétions
and signing of the treatieslinvqlvéd;in this cése?
Yes, would you read,thét'oﬁﬁe more? I_may‘be

getting a little tired} butII kind of missed

‘+hat first sentence.

(Reading) o
"The official recqrds-of the treaty

negotiations prepared by the United Statesr
representativés reflect thig concern and
also the assurances given to tﬁe Iﬁdians
on this point as induéementrfbr their |
acceptance of the treaties.“

"I think that is one of the inducements. _

Well, do you agree or dlsagree w1th the statement?

Do I agree or disagree with the statement? ‘I
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agﬁee with the statement and I qualify it by
safing that;that was an inducement. '

Now, you mentioned éariier a-work by Hazard Stevens. |
Could you tell us where we could find that?

I quoted in nmy bibliography on therMakah;' I

de not have it, and it is, I suspect, not available

to this court. It could be obtained easily enough.

Ail righﬁ,.and,didsit have anything to do with
tﬁe treaties invdlvéd in this case§ 

I quoted it only iﬁ one,:oné-way andithat was-in
terms of --

THE COURT: But you haven't answered,

now.

. THE WITNESS: Yes, my answer is yes.
THE COURT: If it did have to do with it.

THE WITNESS: Yes, they =-- I can't give

you the_qﬁbte by Hazard Stevens, but in my Makah
rarticle, which is in evidence, there is afsﬁatement
by Hazard Stevens that indicates reminiscing --

Hazard Stevens is a son of Governor Stevens =~-

rémiﬁiscing on £he_Mékah'treaty'and the Makah

situation, there is a statement indicating that-u

  righ§s,rti;1age'rights or beach'rights may have
"~ been a paf£ or'maj1have been brought up.atrthaﬁr

*tiéaty; We know from other documents that they

i
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wvere.
All right,'an&_this is the Treafy of,Neah_Bay

we are talking about?

'Thisris the Trgaty5oﬁ Neah Bay.

Are there any other treaties involved in this case

to which yaur quotation and citation of Hazard.

Stevené work is relevant?

Not this particular duoﬁation.

Do you have your report wmth you’r
Yes, I do, sxr. ‘

THE COURT The Makah report, you mean?

I'm talklng about tne repoxrt where you quoted

Hazard SteVens, or do you just simply 01te
Hazard Stevens“r
It is not a report, it is an article in athn0=-

history. I have it here.

- You have the place where you guoted or cited

Hazard Stevens?

I can find it very readily.

Do you have it, Dr. Riley?

Yes.
What ?age-of Hazard Stevens digd you-quote?
Tt is pagé_77rdn this defense exhibit, which

T do’not have labeled.

" Now, at,anytime"in’yqn;_wrltlngs have you guoted

= - P —— — T
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‘any other portion.of Haazrd Stevens?

- I have guoted Hazard Stevens extensively in

testimOny about Indian Clains Commission, but

~ whether I have in wxitings'or not, I do not at
-_'thié time know. ‘I am not sure.

' And this is the work of Hazard Stevans:as of 190027

That's right, yes, sir.

Do you recall him making this statemeént at péée

477

"It was intended only for a place of

residence...” being the Makah reservation, -

"with enough cultivatable land for potatoes

and vegetables, and, what was more important, .

"to prevent their being crowded off by fishing

. -establishments. The land was unfit for

agriculture, being rocky and sterile with

~an annual rainfall of 122 ‘inches, and reserve:

. was. all they needed for the Makahs are

'bold and sklllful fishermen and sallors,'

accustomed to ventures 30 to 56 miles out to

- .sea -in their 1arge canoes and take the whale

and hallbut While ln shore they hunt seal

_:and sea otter and catch salmon."

Do you recall ‘him maklng that

atatement?,
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- thatz -

I don't recall-it at the moment. Willﬂyou assure

me that is a sﬁatement by Hazaxd Stevens?
well, I ca#‘t assure you ﬁhat it is;-becaﬁse I
don't have his work in my hand. I have what |
purports to be a quotatzon from page_477.r 7

My only gquestion téryqu was whgthér
you recail him maki#g that staﬁemenﬁ or anything B
like it. - - |

N6, it has been many years since I read Hazard

'Stevens.

MR. PzERSON I thlnk this is a good
breaklng point. - 7

THE COﬁRT: We will také a'hb6n receés
ndw. I th;nk 1t xs qulte 1mportant, Doctor, that
you go over that sectlon, Roman numeral ix, Dr.'i
Lane's summary with a view of narrowzng down the'
points where ‘you either dzsaqreed or w;shed to.
make some comments or the llke, S50 that we can-
qu;ckly plck that upuwhen we-cqme baqk, and you
can give it to us and we can get oqjéith éhé
business. o

| Would vyou llke to have, say, flfteen

mlnutes extra just to be sure you have tlme to do

- MR. CONIFF} I would so request the court.
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THE COURT All right, we w1ll resume'
-at 12: 45, whlch is a quarter to one.

(Noon R9cess.l

AFTERNOON SESSION

September 8, 1973
12:45 o'clock p.m.

CROSS-EXAMINATION (Continued.)

BY MR. PIERSON:

4

Let's take uyp that.now;:Dr. Riley. If you will,
turn to page 24 of  Exhibit USA-ZS, Dr. Lane s
summary, and my first question tq you 1§: Have 7
you iﬂdicatéd any’nréas of diségreement or places
that you wquldﬂliké.to_comment in those papers?

Shall I go through -

' fs the answer yes?

THE COURT: ﬁe asked vou if you have some:'
' THE WXTNESS. My answer,.of course, is
yés and no. It 15 a long document,: and - much of

it I agree wzth, and some of 1t I dlsagree with,

“and if you wish I will give you the --

THE COURT. That is the answer to the
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éuestlon. He:;sgs& ysu iﬁlfOuihad some placss'i
where you wished td'somment or disagree or the
like, and it is obvious you do.

' THE WITNESS: Yes.

THE COURT All r;ght, go”ahesd.'r

Now if you can, Dr. Rilsy, I would like to take
the ones with'which_ycu,éisagrse first. | |
Yes.

Okay, and'proceediﬁg through those pages, let's

- start with the first one. Yes, Indeed, at the

very beglnnlng on-‘
(Reading) "II, Kegotiation and Execution of the

Treaties," at the- top of page 24 of ‘this

'exhlblt, undexr "Purpose of Treaty as - ‘a Whole,

'"Ths -Indians had recelved constant
, sssurancs from whlte settlers and from govern-
-ment representatives that they would be com~
psnsated for lands which were belng settled
on and for- 1oss or. destruction .of. natxve
property 1nc1dent to whlte settlement.-
| The assurances from government represen—

tatives I do not object to. The~assuran¢esufrom

f'whlts settlers, the constant.assuransésfftbm',,
-white settlers, considering that there were 2,000

" white settlers, I would consider an extreme

T . -~

2370




p53

10

11
12

13

14

15

- 16

17

18
19

20

21
22
23
24
25

staﬁeﬁént. Ihéiﬁidual'White settlers.

Dr. RlleY, can you glve us some estlmate of

how many assurances from white settlers you are
aware of in thzs-regard?

I am aware of no hardrand fastraséuranceé'of_

any white settlers of this type.

-Do you know of any assurances of any kind from -

whiteréettlers?-

I am sorry, no, I db not.- -

All right; could you continue on? Haveryou
finished your comment,on that sentence?,'

Yés; sir, the rest of that i-accept.

The rest of that paragraph? ' _ )

I am sSorry, when I say the rest of that, I have -

marked in red, and of course the marking in red

is only on my copy, down through the quote from

Gibbs.

- That ;s with the exception of what you sald about

that first sentence, down through the quote on
page 24 from Gibbs you agree?

Yes.

'Was your asnwer yes?

Yes, sir.
In the second =--

“The United States was concerned to cee
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in my séction, it'iS*actuailyrparagraph i,2,3,
"The United Staies was*eoncefned.to 
extlngulsh Indlan title’ to the land in-
Washlngton terrltory legally, _ 1lipses.-

I would accept to the statement on page 25

where you have the letter oerany,Penny to

Stevens stressing that he should extinguish
Tndian title as soon as possible.

X don t understand maybe, Dr. Riley.r Are you

' }saying that hhere 13 something in there that

-you dlsagree w1th°'

I am'sorry;_l salde aceept -

I would llke you just to glve, iflyou would*

‘those portlons where you noted a dxsagreement.-

- Oh, I‘Bée.' I am sorry. All right. On the

1ower portlon of pagé 25,7'after thé quoterfroﬁ
Starllng, Indlan Agent;ll :
7 f',PTheze is no record of the Chinook
jargon phrase actually used in the treaty
negotiation.” e

I think that haS'beenztdken.up since.’

There certainiy'is-bﬁe,fagdlI'belie#e'that that

was corrected in the treaty of PointrElLidtte'
There is a page or two of Chinook jargon with

the English translations. That is not the treaty,
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but the treaty negotiations.

Yes, and that Chinook jargon phrase which is-
translated into English does notfaesdribe any of

the terms of the treéty fishing'righﬁs provisions

' we are about in this case, does it?
That is correct.

So to the extent that - sentence. says there is

no_record of the Ch;ncok jargon phrase, the

fight of takingrfish at éli ﬁSual'ahd accustomed

-grounds:and stations is-furtﬁer secured, there
:' 15 no record of the Chlnook jargon ‘phrase used

;for that- language. 'Is that a correct statement?

:Excuse me, 51r.; What.—- the statement you have

made is correct, and let me read you the

statement that I objected to.
All.r;ght.
(Readlnq) 7 |
’ '"There 15 no record of the Chinook
jargon phrase actually used in the{treaty
neéétiation.“_ | |
7 - Now =--
And that statemént, Dr. Riley, under the ﬁeading_
of nge Meaning bf\'the'iight of taking -fish,
at all usnal and accustomed grounds and statlons,

is further secured'“
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That is correct, sir.

And do you know of any- place in the negotlatlon
llterature or informant testimony or historiaal

reconstruction where you have seen the Chinook

jargon used to tranélate that nhrase?'

Iohave not. If by that phrase you mean the'

,phrase on taking a flSh -

All right, could you 1nd1cate your other areasr

of disagreement?

On page 26, an&,I believe- thls gets

;somewhat into the heart of the anthropologlcal.

'dlsagzeement.ln'this case. The second line of’

the flrst sentence,‘
“It is my_ opinion that ‘no restrlctlons.
7 ﬁére lndlcated by the commissioners or
- contemplated by the Indlans. | |

To correct you, Dr. Rlley, 1t is "no such restric-

'tlons.

(Read;ng)

'“Theftreaty'comﬁissiOners_kﬁew that
fish ﬁé:e important to the IhdiaﬁsrnOt_only
from the_stanépoint of théir food 'supply and
rculture but also as a”siénificant element

of trade with the settlers."
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I would make two points. I will take
the last one first., - |

The second sentence I do not object

to except sxgnlflcant, is, 1t,seems to me, a word,

that needs more refining. In the first sentence
it is my opinon that no such testrictionspwerer
indicated by the commissioners or contemplated

by the Indians, it is my oPihidh_that we really 20

-do not have enough documentation to make such

‘a definitive statement. -

Do you know of any lndlcatlon in contemporaneous
docuemnts, information from 1nformants or hlstorlcal
reconsﬁruction which indiqate ?hat‘that stgtement

is inaccurate? - |

I do not, and I would point out to you that

‘this is-a; when did yqt:stdé beating your Wifé;

question. I know of no sﬁatementain;any contem~
poraneous documents in which it is spelled out as

accurate. It was clearly labeled as Dr.'Lane'S~e

‘opinion and it is her right and mylopinion is also

given.

THE COURT: The net result --
_MR. PIERson. Let me-ask you, Dr. R;ley, -

THE CGURT The net- result of what-you

have seid about this second sentence on_page 26,

N
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”as T understand it, is that you thlnk‘the expresszon

~ of this opinion is not, that there is not

sufficient evidence to express an oplnlon.

On the other hand, you have,no,sPecific '
evidence to the contrary. L _ |

THE WITNESS: That is right, sir.

"THE COURT Thank you.

Maybe . I mlsunderstood, br. Riley,I thought you

-saldryour opinion had been glven.

I beg pardon? _

pid you say-earlier in your answer that your
opinion had been given on this issue?

I don't understand the distinction.

Well, I thought yéu said, referring to Dr. Lané'sr
opnion and then you said, "My opiﬁioh;hés also
been given." | |

Yes, just recently in tgstimony.

All right. |

Thirty seconds ago. Has ‘now been given.

The oplnlon you are talking about is that you don t
thlnk the available evidence warrants an opinion

at all?

'Yes, this question of qvaxlable ev1dence I 1mag1ne
-will,come up several times in th;s,case. and '

. it is extremely important, because the available
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évidendé iskin fact rather scaniy.

THE COURT&'Well, that is one reason
why I intrude each time, to be sﬁfe tﬁat;r undex-
stand, and hopefuily'the'record will let anybody
understand ﬁhat our meanin§ is in this particulﬁi
area. I hdpe you wan't consider that gy aéking

guestions somehow or other I am critisizing

you or anything'of-that?kihd at_all.'_All';ight.

THE WITNESS: In the last sentenee of
the first ?aragraph, 7 7:_

[ believe~that both partieé inténded
the Indians to.cqntiﬁue full use of their
fishing places, even though,most"laﬁds adjacent
. to fishing'ﬁaﬁers were ceded." _ |

I did'nt object to the Statemeht as
such, because it seems to me that the treaty
docﬁmenté, gétua;ly that the printed draft of the
treaty indicates that, but I would also point out -
that the words, "inrcommon“' are important there;

and I believe that both parties intendéd the

Indians to continue full use of their fishing

places in common with all citizens of the territory.

hre_those,all youf'cdmmentsron that paragraph?

Yes.

"Did yod'indicate'where else you disagree?
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- Yes, slr. The last paragraph of page 26 and

first paragraph of page 27. VNo, well, the flrst“
paragraph, the first 'sentence on page'27, the

first paragraph and . the fFirst sentence.- But the

flrst sentence of the last paragraph on page-

26, .

“The:éris no ciéar‘evidence aé to
whether ?in'commdn' was inteﬁded to connote -
VfiShing at the gamg‘place or on the sam run
or at the same‘piace'on £he samé run, or
soﬁething else." o

I'disagree. Thereiié_no evidénce,-

and I think my disagreeﬁentiﬁoﬂid‘f~Fperhaps

I don't have any &isag#eement here with Barbara
Lané, but in terms of other- parts of thls document
she seems to be suggesting that a somewhat more
formallzed'situatlon than weAhave - Irwould,

I would stress thls as the kind of thlng I would

tend to- do all. through,jwe have a really scant

3numberrof documents, dogcuments of all kinds,'

not just government documents and treaty documents,
but'doquments from Indian agents, from citizens,

alas, not documents from Indians, but we have

a series of documents, and they are on these

problems, and on practically all.probiems that we

£ -
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2

-wonuld like to consider today such as social

_organizétion} political organization, and the like.

They Simply do not give us the kind of detailed

data we would like.

(Continued Qn next page.)
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very beginning of the sentence there? "There is no

‘clear evidence as to whether 'in common with,'" and so

_welght as evidence. That is all the sentence says.

to my attention, My disagreement, actually, is with thq

18 heing directed here is whether "in common with"

THE COURT: I wonder, Doctor, if you noticed

that word "clear"? You see, the fourth word from the

on.
Now, clear evidence, of course 1s somewhat

more probable aﬂd_indisputhbie, or substantial in

Surely you_don't‘disagfee with that?
THE WITNESS: I'm glad your Honor drew this

next word, "evidence,” I don't think we have any eviden
(By Mr. Pierson} Ybu don't think there is any evidence
of what "in common with" meant ?

I don't think there 18 any evidence that the words,

"in common with" were expanded to connote fishing at
the same place or on the same run or at the same place'

at the same.run, or something else,

Maybe‘I'misunderstanﬁ'ydu, ﬁr ‘Riley. The q&estion that

connoted those : things.

The statement 1s "There is no clear eévidence

on that question.,
My question ia, do you think that there is

any}evidequ on that_question?

ce,
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You have just rephrased my answer, Mr. Pierson.

Then all fou have to say is, "Yes, I am}cérrect;“

Yes . | | |

Now, where else do you disagree° ;

It's really the same klnd of dlsagreement. Atrthenli
bottom of page 27, there is, in the last paragraphi
the statement: _ 7 |
"In ny viev, the most likely Indian inter-

-}pfetation of the 'in common' language would be

that non-Indians were to be allowed to fish7Without,'

:'interféring-%ithqcontinued pursuit of traditional
_Indlan flshlng.; i’think'it most likely that the
::government 1ntended for non-Indlan parthIPatlon

in flshlng.“

‘I'm sorry, Dr Rlley."You missed two words, "...intended

to provide;for...“
I'n sorry.. 7
a =“;..t:;ovide fof:néﬁ;Indian participation
in- flshlnq w1th no thought that this would requlre
any restrlctlon of Indian fishing.™”

I'do,_in fact,'ag;ee with that, and I ag;ée

with it perhaps for different reasons than Dr. Lane,

“and I will -- at leasf, one different reason from Dr.

-Lane.

It is my feeling, my belief, that as of 1855
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the number of Indians was so small —— in fact, even

the number of settlers was so small ~- that there was

‘no vision on the part of the treaty commissioners

about -the possible neqessity of restricting the

fisheries.

This is brought out in one of the plaintiffs’

- @xhibits, the éxchange of letters between Stevené_and

Fowler in 1856, when Stevens was interested in

'geﬁting rights or developing commercial fisheries.

Stevens, as comes through rather clearly
in most of these documents was, in fact, very interested

in the Indians. He gsked Fowler if the Indians would

: suffer if ﬁhis kind of white commercial fishery —-

- large-scale flshery, were to be started in this area.

Fowler's answer, as I recall -- and I don t
haVE the document Wlth me at this moment =-- was "No,

in our tlme," a very interestlng phrase, "In oux time,

“no.“-,*

Dr. Riley, are you aware of any conflict between Indians

and non-Indians concerning fishing at any of-the'Indians'

. pxindipalnorruéual'places of fishing prior to the*t:eaty?

Prior to the treaty? Prior to 18552
Yes. |
There is the account of Hitchcock and the Makah on'a'

date of about 1850. To what extent that was a dispute over
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fisheries, a dispute over the land that Mr. Hitchcock
was using, or both, I don't know. But there certainly
was that.

I imagine there were others. ‘At the

momgnt, I cannot think of them.-

one of the purposes of the treaty fiéhing,rights L
clause was resolved to protéct against such conflicts?
It is my belief that the government was attempting to

protect the Indians in fishing in their usual and’

accustomed places and;pnotqc@-them;aga;ggt'whites}'butf

allow them.tq_fish in qommbn with ?hi#éé,) -

° I
a -

~ And is it your understanding as anfanthr0pologist that -

And in protecﬁing and alldwiﬁg’that'in:comhoﬁffishing, B

1t was lntended to resolve the confllcts that exlsted

'between Indians and non*Indlans°

This is not stated in any of the treaty documents, per

,There are accounts, scattered accounts of 1t, a number_

of accounts of 1t An the R, d:I A decuments, and there

obviously were problems._ fi, | ;v '

Dr. Lane has documented some of them or- has

discussed some of them.

se,

It is my belief that Governor Stevens hoped o

to resolve these. I would say that they were not
resolved because of splits -- "spllt" really is not a

good word -- because of the different emphases and
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] differentjéreas of control of the Indian agents and
the state and the Federal Governmenés, the térritorial
or Federal Governments. | - _ |
 What I'm trying'to get at, Dr. Riley, is whether it was
the intention of the governmén£ treét? cbmmissioners
by thus protectingrthe Indians to ;ésolve the'conf;icts_i”
which had-preViouSIy existe&; torfheir knowledge
betﬁeen non-Indians and Indians'fegarding fishin§°'

My answer is ves, with the unﬁerstanding that they were

- trying to protect both Indians and citizens. 7
And what were they trying-to,grotect thé citizens from?'
They ware trylng to make sure that the cltlzens recelved
their fair, share ‘of the flsherles, if you Wlsh iiﬁ'jfm
~common with, 1f it means nothlng else, mast be taken .
to mean that. N
Why do fou say that? ;52 5;!;;'5?; |
Well, would you expouna on. that just a- llttle°,f .
It's a very simple questlon. You made a statement,that,j'"
in common with means, or~must be 1nterpreted to mean =--
I'll give vou a sxmple answer, then It_s my oplnlon. o
What is it based upon?. _ " .
It's based on a'whole‘series of things, actually. It's
based on the 'nuréberr of complaiﬁts_-.’bf the citizens,
of which you have people like Swan'iﬁ hisrearly bodk;

articulating. You havé people like Swan and Riley, which
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_ problems.

Dr. Ldﬁe pointed out yesterday, in the Puyallup casé.
You have people like Hitchcock who was quite perturbed
and angry as to his'inabiiity to establish a Makah
fishery. -
I am sure there are others. These occuf,td
me at the moment. , | |
You also have the report of the treaty .

documents themselves., You also have the 1855 report 6f

_StevenS}'which is largely Gibbs' railroad report.

The 1854 report of Stevens contains a section

on which he gives his phmlosophy of Indxan 11fe - He-

wants to turn them into good c1tlzens, educate them,__ 

make them into agrlculturallsts, blenﬁ-them Wlth the ..
peo?le.

He is concerned, very concerned about the .

~ Donation Ack, very worrled about 1t. He p01nts out

that the Donatlon Act has opened up 1and that has not

as yet been treatled for, and thls lS bound to create T

Manypenny to Stevens, in the'documenﬁs,l‘-
just mentioned, treaty documents, brings:uﬁ_the same
point. | | -

What else do you base your opinion on?

-Do you want more?

X want all you have, Dr.=Riley.
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I'm giving you aseries. I'm sure there are more, but

I would say that if-you asked me tc-completely ddcuméntr'
every statement I would have to go over the records.

If you wish, I w1ll

To your recollection, Dr. Riley, ip ligﬁt of these'things
that you haVejust-cited to us, or any of your other.
experiences, have you ccme across a statement by anvbody

contemporaneous with the negotiation'and'signing of .

' these treaties which says in common with was intended

to grant to the non-Indians arfeir,share? 7

I know of no such statement. ’ d- | : d .

Now, do yvou have any 1dea where any of ‘the plalntlff
tribes orx thelr predecessors in thrs case, where werei
located their usual and accustbmed flshlng places at
treaty times? | - | g o ‘
The documentary recorddat tresty'tiﬁes*is extreﬁely scant:

on that. I mentloned yesterday and - Dr. Lane,fI belleve,

‘alsoc mentioned yesterday, the map of Glbbs that she

found recently, llstlng the Suak-Sulattle Trlbe,

We know from Margaret Smlth 5 statements“end
from statements of Haeberlln and Gunther, and from |
statements of Gunther and from statements of Olson and‘
from statements of other anthropologlsts that. there was
a tendency to put vrllages and flshlng, flSh welrs,

fish traps on small rivers, near the mouth of small
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riveis, where ﬁillages_ﬁere_located._
That evidencé'indicates that'étﬂabodt the
time of the ‘treaty ~- I forget the date of that map, -
but 1t is in that general perlod -
Dr. Rlley, I mlght be able to shortcut this a little blt,i

THE COURT: I thlnk so. I am afraid we have 3

:wandered off the questlon qu@te a wavs, I'may be

wrong, but it's my recollectxon that we ars. out31de

of therbounds of theqpestlon.

(By Mr, Pierson) I was’jus’t tryin'g'f'to': get at, as a
prellmlnary questlon, Whether you as an anthr0pologlst
know or have an Oplnlon or v1ew about where the usual _

and accustome& flshlng places of the treaty trlbes

“involved in this case were at treaty'tlmes. R

I have an oplnlon ahout where some of them Were.

Now, from all of ihe sources that'you have clted to us,
about complaints of.c1tlzens 1nvolv1ng confllct between .
Indians and nonnlndlans, are any of them Sp&lelc to

any of the usual and accustomedzplaces,-thattyou knpw of?
Well, as a spot answér, I can't remembé; any that are,nbt,
except perhaps the Makah one, It's not quite cleat

from the documents whefe the Makah one was., |

All right. | |

In the treaty documents concerning the Medicine Creek

Treaties, where Gibbg is forced to move boundéry lines
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because of a previous settlement;'a prgvious_land claim,
I suppose by Riley aad Swan, I thlnk thls llkely would
constitute one, but nowhere in the document does it say so.

Isn't it true, Dr. Riley, that,therPuyallup,reserwatlon

. whére it was initially situated, was put where it was

s0 1t could be next door to the Swan and Riley clalms

E-1e) that Swan and Riley could use the Indlans to flSh

for Swan and Riley?

I don't recall that document. It certainly was

- placed next door to that. That is, I don't recall the

doéﬁmeﬂtationrof theilaSt part of your .answer, but the

,first'part of your answer, éextainly,'yés. ‘Perhaps
it's the other way around. iIﬁ_was pﬂt'next'to thé -
Puyallups, yes. _ N A N - |
And 1f the purpose,was so that Swan and Rlley could
utilize the Indlaqs' labor to,haul the seines, would'
you call that a conflict between Indians and nonéindians_
ovefla usual and accustomed fiéhing ﬁléce éf‘thé |
Puyallups? o
No, I would not call that a confllct 1f thlS were true.
Neither of us have mentloned the real ;;,:,wi__l_-_=
conflict,'whlch came .in thegﬁall;and WLnter of" 1855,%--

and the winter and'épring of 1856':when the memberé

- of the Sound Indians rose in. revolt and attempted to

drlve the whites out, - I would. call that confllct, and 1

® B UL :5:? L5 L mi £
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think the do¢umantation'cn that is adequate“;“ _—

'I'Was'£hét,ﬁefore'or;aﬁter the signing of the ﬁfeafies?r
A'“lfhaﬂ was-aftek_the sigring of the treaties, but not
‘long.n:"_ '7

A'Now, as I understand 1t, you have glven Swan 's works

"Swan an& Riley's flshery, Hltchcock, Stevens, 1854

letter to Glbbs, Manypenny s letter to GlbbS. Could

you When you get an opportunlty, ‘when you recall, for

"V'the Quinault testlmony, please try £o flnd for us the
,place in those reports or documents where there 15 an

1temlzatlon of confllct hetween Indlans and non-Indlans

at usual and accustomed fishing places of the Indians,

I didn't say usual and accustomed7fishing'places in the

first place, sir., I will within the context of my -

- statement be happy to do that.

All I'm interested in is those places where you know or
have a view to be usual and accustomed places.
I am not interested in any other locations.

All right.

{Continued on the next page.)-
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""MR. CONIFF: May I ask a clarification

€quégtiohf.arQWYDu asking him -- =~ the witness,

Mr. Pierson, to identify as many usual and

- accustomed places as possible or simply those

places where there may have been or where the
witness believes there is evidence of'confiict?

"MR. PIERSON: I‘m_asking in terms of whether

"he knows today _or in his experience has an

opinion_thit there were usual ahd,acaustomed

placés of any of the plaiﬁtiff tribés and predeces-
sors, where in thé,doéumentary anfhority o:
whatefer it is_thaéVYOﬁ cited to us, there is
evidence of a conflict bgtweén Indians:and non-
In&ians at those plaCeé. _

(By'Mr. Pierson) Do you understand that, br.uRiley?
I do. _

Noﬁ, I think we were on page 26 and 27 of USA-ZO.
Yes. | | |

I would like you teo continue indicating whéra:Ybﬁ,'

~have places of disagreement.

Well, as we pointed out this moxning, we ha?é
no knowledge that any Indian present at any of
the treaties understood English.

The treaty documents indicate at least

one Indian understood English.
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1o Is thls the fellow named Jack. who was;a-Clallam

21 ax the Treaty of Neah Bay?

3 A thls is == I don t really recall'his'naﬁe;

4 but he was a-Snohomish Indian at the Treatj

~ 3 of Point Elliott who Wés'said to uﬁderstand,EngliShi
6 and who was made aware of the treétyrprovisions and
7 | because of hls awareness of the treaty provzslons,

8 - the people gathered there, most of them, certainly
91 not all of them, but many of them, perhaps most

10 of them, speaking dialedts ﬁhat'werermutually -

11 intelligible. | |

12 0 Was this-John Taylo&?
13 A&  That's r;ght, Sir.

14 | g a1 right. Do you know from your experience and
15 research whether he translated into the Engllsh'
16 " language any of the terms of the treaty?

17 1 & I do not, sir, and none of-the treaty docyments

18 ‘ that I have read indicdte that he did or didn't.
19 1 o Do any of the treaty_documents'indiéate what

20 Indian lahguages or,dialeéts he spoke-in-addition
21 rto-English?-

22 i A Snchomish, .

2% |0  Any others?

24 1 a Chinook jargon, I.believe;

2> 1a  Any others?
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None to my knowledge. _ 7

All rlght;r Now, do. you knqw of anyrother 1nstances
where any Indians at treaty tlmes from any of

the documentatlon.that you can find an&_rely

ﬁpon spoke.Engliéh? ' | |

No,-sir. At treaty times?

Yes. |

If at treaty £imeé we spread the thing-a little
bit, Gibbs mentions that Yellow Cpon;.whb died

in 1853, Gibbs 1857, died in 1853 of a terrible
smallpox epldemlc that hxt the Makah, spoke English.

Do I understand. you\correctly that he died before

- the. treaty negotiations?

Yes,' I said_if by treaty, we mean the tréaty :

period.

'All right. Do you have any-othér evidence that

in 1855 56 any Indians spoke Englxsh":
No, no dlrect evidence.
' Let me make two points there because

the question is somewhat miéleading, one, that

again our documentation for this perioaiis rather -

poor =--

'_ THE COURT There 13 no need of emphasleng

,that Doctor. I think we all are aware of the..

fact that the available,evidéﬂce is far from
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what we would,like‘tb,have. So don't emphasize

‘,that.  You have repeated lt Dr. Lane'has

repeated it many times. I think you both agree

on that subject. | __

TEE”WITNESS=,I ﬁhink we, yes, sir;

“THE COURT: All right, go aheéd,

THE WITNESS: The Secohd thihgris that
as I poznted out in my dlrect testimony and I would
perhaps amplify it a 11ttle bit here, Indlans adas
a number _of Indians, not ‘all of them, but a
number of thém,rhad been in contact with pébple
who spoke English for a long, iongrtime, and
based‘bn'my'own=ex§erience inrothérrparts of the
world andrexpetienceqof-qther énthrépologists
ﬁﬁe expériéncefof,misSibnaries‘an& ﬁissionary

doctors and goverﬁmental_bfficialsyand other kinds

of people, no doubt in a situation where you have

the necessity of communication and in a situation

- where the one group is techﬁologicaliy supprior
 to the other group, you would expect toffind the

‘language ©£f the technolqglcally superlor group

spoken especially 1f that ‘group is -- partlcularly

the Americans. after the treaty w1th Britain and

-cons;dered themselves owners of ‘the country.

I would be very, very surgrzsed and I would be -

2393




p66

10

11
12

13

14
15
16

i

18
19
20
21
2

23

24
25

in fact,'i would really wouldn't'bélieve at all

jthere were not Indians who could not 5peak Engllshr
i at any of those and all of those meet;ngs.
'All rlght. ﬁow, let? s talk about the Hudson

‘Bay fnstitution at Fort Nisgqually.

Yes.
Is it'truerthat Dr. Tolmie s?okeVChinook-jﬁrgoﬁ

and the Nisgually?

I'm not sure about the,Nisqﬁally,-I”knqw he”spoke:h;”

Chinook jargon, certainly,amd I don't quéstion,the.
fact that Chinook jargon was used. _‘ .

ﬁo you have=ény'indicatioq that he spoke English
with any of thé,Indians? |

I don't have any. This line of questiohiﬁg really |

we de#eloped some minutes agoe, and I said I.had

" no other evidence of the pecple speaklng Engllsh

w1th Indians.
And you also spoke of missionéries,'do you hve

any indication that any of tﬁe missionaries spoke

- anything but Chinock jargon to the,Indiaﬁs?

Yes, sir. The missicnaries at -- on Whidbyfs
Island, Father Blanchétte,spoke the Nisgually,
that ig == that's what Gibbs called the lequally
Nation, the Puget Sound Sallsh.

Do you have any evidence that he spoke English
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to them?
That he spoke Bnglish?

Yes.

~My guess is his original language was French,

but I offhand can't think of any evidence that
he spoke English. I'm sure we could find out for.
You one way or the other, and I'll be_happy to do

so if you wish.

 'Yoﬁ'have expressed the 6pinion that you find it

very difficult to reach the conclusion that

some of the Indlans dldn t speak Engllsh?

"Yes, sir.

;And'you say the same is true with reS§ect of

speaking French?

No,ésir;- |

Why°,-

Because there weren t that many French-speaklng
people around. - There may have;heen'people who
did speak French, Swan, for example,:in his 185?,
I think it is report says that the Indians flnd
it easier ‘to speak Prench than they do to speak
English. because “the phonetlc system lS néar to

Salish -- or he dldn t say Salish =-- but near to .

'_the English = to the Indlans' tongue.

Do you know of any other examples where non-Indians S
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spoke either Chinook—jargon or. -- letﬂs'éonfine

'it~t6 Indian. langﬁages. YOou talked about Whldby s_

Island and talked about Fort lequally, where

eelse do you kncw of that noanndlans spoke Indlan

language to- Ind1ans°
Hitchcock tlaimed to have been able to speak
ahout five different 1anguages. I'ﬁ_a little

bit skeptical about that, it may be that he aid.

it may be that he learned languages very rapldly,

but at least he made that claim.
All right. Now, let's take the two ‘examples

you have - glven us for Father Blanchette on

_ Whldby s Island and tell me at lequally. My

question 1srd1rected to.your concept ofuthe
aculturation, would_you sa?fthatﬂthOSe two men
were aculturated? |

I would say that to the ‘extent that Mr. Tolmle
spoke an Indlan language he was aculturated thh

N

Indians, and indeed, to the EXtent he spoke . .

‘Chinook jargonm, and the same thing is true of

Father Blanchette. It seems to me that what we
are deal;ng w1th 1s very spe01allzed people ‘here.
One ;s a fur trader whose job is to spend vears

trading with the Indians, and the other is a

priest.
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These . people had such extensive contacts skae

the Iﬁdian Language to the Indiang'and not French
érlﬁnglish,.isnft thétAcor:edt?

No, I didn't say that. IN fact, I don't recall

‘that Tolmie spoke Nisqually, although he may well

have. 'I have read, I think, most or all Of_leﬁie;S
ﬁ&terials, éﬁd I siﬁply don't recall. ﬁe _
certainly,sPOkeVChinqqkrjargbhglhe didn't like
to, so he may well have_séoken Misgually.

Blanchette is simply doing what people

-- what missionaries ofttimes try to ao,_which'is

to'translate the Bible into a native language and
speak in a native language in order to get the

mnessage across.

~ Okay. And sc¢ that I understand you and the

concept of aculturation, you would_sayrthat at
least as to Father Blanchette, he was aculturaed

by his contact with the Indians as evidenced by the
fact that he 9poke English, or pardon me, hativé

languages to the Indians?

‘Yes. He had sone elements £ Indian, and to say that

‘he is aculturated is not true, of course. He
was a member of the Roman Catholiec Church on a

mission. He was trying to aculturate other

people, that's his job.
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. What did I say?

*You said'Hitchéock.

DGR 1 N W

Tolmle S 3ob was to buy furs.
All rlght Now,,when you say "Hltchcock

do you by any chance ‘mean Hancock’

I'm sorry, Hancock, the early_éettler in Washington
State. |

Now, could you contihue on and give us your

, dlsagreements aga;n going back to page 27 of

Dr. Lane's summary report of USA- 20 and contlnue‘

‘where you disagree?

THE COURT: I think 27 has surely
been covered, kasn't_it?

THE WITNESS: Yes, sir. Well, I think

'perhaps'at this trial the guestion of jargon

languages- shouldn't be gone into too much.

- (By Mr. Pierson) Well, Dr. Riley --

It is a subject, but let me idéntif? it'for_you,
if I may, sirs
Let me ask you a question'abOut'that étatément.

Upon what do you base your oplnon

that Chinook jargon should not be 1nqu1red to

"at this trial?

No, I didn't say Chinook jargon, I said jargon

langunages, and it was simply a doundation for
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whatfi iniegdedztdjéay a little later. I hadn't
identified the --

Could you tell us why you nake that statement

about- 3argon languages’

ers. Let ‘me develop that as I go on.

First, let me be'sﬁre T know what .
you are ‘talking about ==

THE COURT: On either page 28 or 29?

THE WITNESS: Yes, sir, I'ﬁ tryiﬁg to
do that. |

THE COURT: All tight, so I can get

‘the thrust of what you are saying about it.

THE WiTNESS: Mr. Pierson interrupted =
me, it's the secqnd paragraph on'9393729;
' THE COURT: Is=eve:ything'up to there
acceptable to you or are yqu'jumpingmoutfofrordér_-
now? »

. THE WITNESS: No, I'm going throuqh

them ln order, and I have-made comments. as I

go along, and where I don't object to, I will-

' not comment on.

THE COURT: All right, thank you.
THE WITNESS: "Chinook jargon, a trade

medium of limited vocabulary aﬁd-simpla'grammer,
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L is inéaéquate.tofé2§fess preciselyithe'iegal- 

1aqguagé'eﬁ£odiéd in the treaties. It's inad-

v

egﬁacy:WaS'coﬁméhted:ﬁpon by both. Indians and

- non-Indian witnesses to the treaty negotiation."

br. Riley, so:the record will show what you

are reading, you are reading from Dr. Laﬁe's”report,

page'zé?

Yes,sir. 7
|  THE COURT: Tﬁe‘first paragraph that
starts on page 29, you have ﬁust.read it, Ilhave;
followéd your reading of it. |

THE WITNESS: Dr. Lane and I have both

‘commented on the difficulty, in'facﬁ; théVimPOSSia

bility of getting across legaivcohceptégacrOSS
cultures from the whites to the Indians, and of
course, these concepts in English in'common

law, which I will say to Mr. Pierson before he

~asks me, I really am a layman, surely afe_impoSsible

to explain to an Indian.’
In terms of Chinook jérgon; I do not

know Chinook Eargbn. I have looked. over some

vocabularies and that's about all I have done.

I have talked to.prbfessidn Jacgysoh',

mahy;'mapy vears ago about it, but the conversation _
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S e BEy: ‘4'

.. I put. 1n szmply for the ‘recoard, I can't xepeat

.anytof the thlngs we dlscussed but I have used -

I' “not’ clear in my own mind that Dr. Lane
has;ever used a 3argon, and she may well hava been

qne of those experts,rl myself used -~ and in

?fact, was at one.tlme rather fluent in jargon,-

which at least two linguists ==
THE COURT: The Chinook jargon?

" THE WITNESS: Wo, sir.. As I say,

I have never -- I do not know theChineook jargon.

But I do know a jargon language, and in the early
1950s, I did ask two linguists to éompare ny . |
ja?gon with-Chinook:jérgon, -and they both said
it ﬁas'simpléf, and in themr mlnds, I don't -~

(Contlnued on_next page )
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Which was simpler, Dr. Riley?
The language I had. They, the two linguists, I don't
think, either were competent in Chinook jargon, but

they were linguists -~ the jargon T used was a-

“jargon in jungles of South Amerlca, and it 1s a mlxture .

~of Cariban and Spanlsh, and it is ama21ng, lt was

amazing to me how much you can get across in this jargon.
I didn 't try to put any_treatles ;n it,

Dr. Riiey, X thiﬁk,the statement has to do with the 1egal-

B flangﬁage and-exp;essing'it precisely, the legal

language.
Yes, sir, it seems to me that at 1east some of the legal
1anguage is very simple, and some of it may be more.

complex. Terms like "in common with have a-layman s

-c0nnotatlon, a layman s understandlng of in common

thh.

They,ra word like, a:phrase like usuél_and
accustomed has, I beliéve, a_layman's_coﬁnotation, and
that is wheré one usually andraccusﬁomedlf goes, and

I could, I could translate concepts of that klnd of

_complex1ty 1n -

Chinook jargon? - :  o { . ”;;5'
In a jargon, and I'amrquéstibning'whethér it-éould not
be translated into Chiﬁook,jargoﬁ."lﬂ

But you don't knowxcﬁiQBOk?>,nsr»};:
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I don't know Chinook.
So you can't give an opinion?

That's right, Ifcan-give an opinion about jargon,

,langueges.

THE coURis Except to the extent that two
linguists as yet undisclosed and Whom we can't cross .
examine, expressed the thought to you that the jargon
that you used in Afrlca was more dlfflcult than -~

THE WITNESS.' Nq, was smmpler. -

_ THE COURT: Simpler;'othex than that, you have. .

no basis for making a,judgment about thet do Yoa?

THE WITNESS' . Other. than that, and know1ng
another jargon language. '
Now, do I understand that vou agree with Dr Lane s
statement there.orA, that yvou disagree? 7
Ixgree if the_word “preciselyﬁ,is’used.- I ddn’trbelieve.

that Chinook jargon could be used to translate pfeciselyr

into the 1ega1 1anguage.

THE COURT: That is. all the sentence says.
So yQu agree? k
Yes.
Wbuld you contlnue on” to show us what other dlsagreements
you have°,' |
LEt me say one more. thlng about that Mnsn't we. make

a dlStlHCtlon about a- preclse 1egal deflnlt;on and a.

i Y =" =
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1 definition that people will understand? What I think*r

2 I wasuséying to you is that it iéimy belief #hat'thei

3¢ .1angua§e in Chinook jargon could have been undefStq§d =

4 ~in layman’'s terms.- o - o |

5 ' o T do not think, as Dr, Lane does not thlnk, f
"5 : it could have been understood in 1egal terms

7 ' Q So it would bé accurate to say you agree with this

8 Surely Wéstern Washlngton Indians, even with 11ngulst1c

9 : fluency, coulﬁ not understand Engllsh common 1aw° '

10 A Yes, yes. _ o

11 | @ You make . that statement at llnes 28 through 30 of page

12 | - 27 in your testmmony’ ' ‘ ' o

. _ 13} A Yes, sir, I won't look if, ué if'ymxr assure me that I dia. -

14 | Q I assure you that vou did..

15 ' Could you continue on and indicate where
16 you disagree, and we only have to go to the bottom of
17 page 29.

ig |'A  ©Oh, thank vyou.

19 ' o THE COURT: From the middle of the page down.

20 - THE WITNESS: T don't disagree with any further .
21 but may I make an addendum? - = = - ot

22 | @ Certainly. O __'. ' C e e s
23 | A On page 28, if I'¢an find it'F= - - 7 or
” THE COURT: Had you finished here? Why don't

25 we finish now here, and come back iater?, We are going 3
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to. back up anyway. Let'sAéo‘itgali‘athéﬁé Eime;  )
THE WITNESS. ,i-hava only one point that I
ﬁantéd to make. o | . |
THE COURT: Thank you.
fHE WITNEéS: VIn the first paragraph of
D, on page'zs;_ - -
“'Head chlefs' were chosen by Slmmons ‘and
-Stevens, Therfsubchlefs"and 'leadlng men' were
éelected by Simmons and Stevens. Tha_ba31s for

choice...”

- Pardon me, Dr. Riley, "sometimes with the aid of the head

chiefs.”
With the ald of the head chlefs, thank you.
"The ba51s for chOLce was frmendllness to
the Amerlcans, real or apparent, status in their
, communltles and ablllty to communlcate in Chlnook
jargon,"” |
| I am not quite clear on the lést parﬁ of ‘that, - -
whether all of these;peopie that are lisﬁéd or_eﬁen o

most of-them that are listed'in the treaty documents

were able to commnnlcate fluently 1n Chlnook jargon,
rbut they may well have been.

TIs there anythlng xin that fac& @hlch leads you ‘to dls—“y

agree Wlth those statements you have just r.'z':\.a.ci‘> o

Well, I am simply expressing an oplnlon here, that we don't

— T = - * R D ' o w
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have any evidence on th1s matter for all of the people
involved as of treaty times. '

. THE COURT: -The matter being; whether or not

they communicated in Chinook'jargon°

THE WITNESS: Yes, elsewhere in Dr. Lane s

 testimony she and I may be quotlng her wrongly, and 1f

- I am I apologlze, she suggested that perhaPSAnot many, -

too'many,people spoke Chinook jargon. I simply draw
the Court's attention to this as a question on my part
for lack of evidence. '

"The basis of choice was friendliness to

‘Americans." This is true of Seattle. I don't'kpow'of.'

docUmentation or if it is true of some of the others.

Tat-kan—em, for example who is the chlef of the
Snoqualmie, a551gned to the Snoqualmie and the Skykomlsh '

was perhaps frlendlynto Americans, but his brother had

been hanged by the Americans,

| Chlef Leschl, who appears as the ‘third

‘51gnator of the Medlclne Creek document, I do not belleve
_was frlendly to the Amerlcans. At least he became the

_ leader of the revolt, whlch broke out shortly afterward.

Rlley, isn't ltﬁtrue that the reason that Leschl'
also partlclpated in that revolt was becausezof post-

treaty evenﬁs? :

It_waéfdiésatisfaotion in'postﬁtreaty times, YES. There
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hAmericgns.;,

was very little time between the treaty and the revolt,

only a few months, of course.

Do you haveany evidence that at the time the treaty was

negotiated and signed, that Leschi was unfriendly to

"the Americans?

No, sir, I have no evidence that'he ﬁasiunfriendiy to

the Americans, and I ém glad ﬁog mentioned that because

that 'is a point I am trying to make. |
Well, the Judge asked me not to make that.

We don't have much evidence about a lot of things.

Do you agree thh the statement that one basis for

selection of headchiefs and subchiefs was'friendliness

-to Americans?

I'didn't, I didn't question that. Let me answer_the'r
question yes, and then qualify it. I don't question

that some of the chiefs and headchiefs were friendly to

I am suggestxng that we have no data about

. most’ of. them, one’ way or: the other. e

br.. Rlley, I am not asklng you whether in fact you have

V1dence that . they were frlendly, but whether you agree

_w1th the statement that that was one- of the bases for

selecting them as headchiefs and subchiefs. Do you

agree with that stdement?

I am sorry, I think I ahsWered your gquestion, but I will
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answer it again. I agreedrwith the question, with the

sﬁatement thét we réaily have no eﬁidence about most
of the signators of thé treoty; their attitudes:towafd
Americans and Americanféttitudes'toward them.,
I an gomng to try just one more tlme. ;

' MR. McGIMPSEY: ' I am going to object.

THE COURT: It 1s 1mportant to answer

 precisely, and I am not irritated about it, but I am

tryingrto explore every possible nuance of anything
about this matter that-we_atefnow talking about, because
after oll, thié is one of the principol responsibilitigs
that the Court is going to have in this case, not |
oniy'in this court, but in any'other court that it goes

to, and for that reason, I am willing to listen long

beyond what I normally would in response to these matters,
to aveid any possible preclusion of anythlng that anybody
waants o say about it that 13 anywhere near What I

rcon51der 0o be relevant

“I want to have eventually from you in each

lnstance a prec1se answer to it, without necessarlly

) enumeratlng other thlngs you already said,

NQW, the precise question here again, now,

‘state lt once and for all as thls will be the end of
,1lt and then you can say anythlng addltlonal you want,

once you have answered it one way or the other.
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Q

A

The question is directed to the statement whlch you have
called attention to on page 28 of USA-20, where Dr.
Lane says,

"The basis for choice Were;..“ and'she lists .

' three'differentrthingé, one of them is'friendlineSS to

~ Americans,

My questidn_is, do ydﬁ agree with her
statement that ﬁhat was one of the bases for choice bf
headchiefs'and-subchiefs?=_ | -

No, I said ves, I haversaid-that tﬁree.times,'reallf,
as the record wili show. | _

THEVCOURT: You just §aid np‘and éheh you?
say yes. I don't mean to be funny about it. It is
Sust confusiné in the record when we read that
traﬁscripﬁg Doctor. I héVe réad—thousands and tens-of‘
thousands of pages of transcript, and believe me, I
know that 1t is very dlfflcult to 1nterpret what some
wltnessas have sald, and some of them experts, by the

way, from What appears in’ the transcript, whlch is why

i keep lnterruptlng, w1th the hope that we will get a -

record that w111 be understandable to others who may
have to usé it, besxdes myself

If you w111 read the answer, you w1ll see
what I ‘am, talklng about.

.(Answer referred to read by Reporter.)
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THE WITNESS: Oh, I am sorry I -

k3 am referrlng to page 28, Usa-zo, statement of Dr, Lane,

: the baSlS for ch01ce were frlendllness £o- Amerlcans and -

: two other.factors are. llsted

_ =My_quest;9n is, do ydu aéree'with,ﬁhe
statemeﬁt as to whéfher friéndiiness to Americans was
one of the bases for choxce of- headchlefs and sub -
ch1efs° . ;f:-r~‘. !

It was my belle: that I said ves all of these tlmes

-"and Judge Boldt says that I really sald no, hut I do
. say ves, and may I quallfy that?

‘Certalnly.

) THE COURT: To the extent of not repeatlng
what you have Sald at consxderable lenqth agaln, nowt
if you have got somethlng new to add to it that you
havent already exprassed, for.goodness sakes, say ité

THE WITNBESS: Wé have a great many 51gnator1es

to those traatles, and we have no idea to what extent

the comm1551oners knew most of them.
THE COURT: But I take it you will agree

that that was one of the bases on which they, the

. commissioners selected. the people to come to represent

the Indians?
I believe so, sir,

THE COURT: -All right, go ahead.
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:;NOw;-for'thaé-subseotion, Roman Numeral II, continuing
jin‘USA-ZO} froﬁ_ﬁageszéithrough,29, do you haveany

' other indications of disagreement or comment with

respeot to the statements given therein?

- No,. sir. -

I WGuld'like to turn, Dr. Riley, if you would, to page

27 of your written diréct testimony.

A .Yes, 91r., Do .Q

H-At the very. bottom, after vou have commented - well

I will read 1t, from page 27, line 28:

"Surely Western Washinoton Indians,_evén-
with linguisﬁic;fiuency; could not understand
Engliéh oommon 1aw; It was also not possible fof
Velther the Governor's party noxr. the In&lans to-
predlct the future fantastlc growth of this area.
In that sense, all documents of thls sort surely

',must be relnterpreted every generation, or every
few generatxons. |

My question is, about that. last-stéément;

would you please tell the Court how as an anthropologlst,

" or upon what basis you offer that view?

Yes, thatogoes over, by the way, for the record on'ﬁéééfZS. ;

THE. COURT: But all he is askinq you about now,

and I understand it, is this one matter with respect to

your opinion.
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THE,WI;NESS- "Yas, sir.

' THE COURT- That these treaties should be

‘ relnterpreted at. perlcdlc lntervals.

THE‘WITNESS' Yas, sir, Well, all documenﬁs
of thls soxrt, Whlch would include treatles -= this is
an anthropologlcal answer, not a 1egal answer -- it
seems to e that thh changlng condltlons, there must be-r

changlng attltudes about such thlngs as treaties, and

, the;ConSti@uthn,of'theUnlted States, as an example,

which has many, or the several changes over a period of ﬁ-
one hundred yéars. thai is all X méant} really.

Let me seeAif:I can ask you a little more abou£ that. 
Yes. | | | |

Is there aﬁything in any other of the anthropological

' evidence that you have ever been able to find to indicate

that there was an intention either on behalf of the
government or on behalf of the Indians that there would

subsequently be reinterpretations of that clause in the

“treaty which says "The right of taking fish at all usual

and accustomed grounds and statlons is further secured
to the Indians in common with all CLtlzens of the .
terrltory“? |
There is not, to m& knowledge.

Would you kindly tell us uéon,what anthropolégical

_ evidence you base your opinion that that phrase, that
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clause, should .be relnterpreted for every generatlon

'—or every few generations?

THE COURT- If you belleve that. -

THE WITNESS. 1 belleve that I did tell you,

sir, but I‘ll try agaln.,'

- It lsn’t ‘so much me speaklng as an
anthropologlst ‘as me s?eaklng as simply a c1tlzen. We
all know that there are changes that.- the world changes.
constantly.

What is a cérrect'dOCQmentrat one period
is not useable anoihe: pgriod.; The Mﬁgna.Carté ﬁoul&
not work in Englénd todéy, sure;y} That is ali i meant.
I don't know what you mean, really, by anthrppological
eviaence,rbecause Iim simply ex?ressing a géneral
opinion as an educated ciﬁiZen:of the United,Statea.
(By. Mr. Pierson) Well, what I am after is yo@ said
ihitialiy,,as I #ndérstand it, vou weré going to giva-

me an anthropological answer, énd I want td'see if

:I_can get my hands on -what anﬁhropdlogical exper}ence

or background you dréw upon in,giving that answer. 
Can you give me anyfhing of that kind?
MR; CONIFF: | Your Honox, the witness has
answered the‘question twice, _' -7 _ _ _
THE COURT: I think he,has.indicatéd that.Ar

he cannot.
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C THE wiTNEss-ﬁ T have'indicatéd that I am

' answerlng as a; cltlzen, whlch is the same thlng, yes.

I am not answerlng as an anthropologlst

THE COURT: Are you about at a subject break

theré?g_.* 

MR. PIERSON: Yes, y&ur:Honor.j

THE COURT- ;gre"youfnear finishihg?
o . MR. PIERSON: IJWOu;d“gﬁeser will be énothe:
half hour. -' - - | -

- THE COﬁRT: Let's take the recess-anjwéy.'
Fifteen minutes. We will:esumezatrten minﬁﬁes-after _
two. I
(Recess .} -
ﬁR. PIERSON: ' Your Honor, 1 haéé'aécidedr='
toterminate my examination, ‘Mr. Getches is goiﬁg to
take over. | |

THE COURT: . Mr. Getches.

CROSS EXAMINATION

BY MR, GETCHES:

e

Dr. Riley, you indicated in your testimony yesterday

that you were an anﬁhxopologist with a'great deal

of field.eﬁperienée. ' -

Whatwas the first field work you did in the

case area?.
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1] A'tfwﬁé_ﬁirsﬁ;field wéfk}ifdid in the case area Was'in-the_

2 '§eﬁeralﬂa#¢a of:Puggt Sdﬁnd, frém Lummi through #ﬁé

3 Nisﬁuailg@;’l %7 ; | |

*| o when was tnis?

5 This wa§=in 1952. 7 &

6 Was}this.in cénnéctidn;with the wofk,ydu did on

contract with the ngErnmenE?'

81 A Yes, sir. .. - . .

9 Q Related to the Indian Claims Commission?

10 A Yes, sir. - _ |

11 0 Wgs=all of your field work in thé.caserarea done in

12 connectioﬁ with those reports for the Fade#al'sovernment?'
. N 3y a4 All of ‘mf field work has been done in th_at ‘way, ves.

_14 Andrfhis furnished the basis foriyour testimony, which

15 was offered for_the purpose of resiéting claims by

16 the tribes in this area; is that right?

171 a Yes, sir. | _ | 7

18 The claims that the tribes brought,égainst,the Federal

19 'quefnment, and the Federal Go#erﬁment rétained you -

20 to testify on the Govarnmenﬁiérbehalf? 7

21 { p  Yes, sir; retained me to research and,téstify,'yes sir.

22 Calling your attention to thé Sﬁillaguamish Tribe,

23 is it your understanding that  the present.qu Stillaguamish

24 Tribe is a successor to a tribe éalled'the Stollaguaﬁish'

'. 25 | spelled differently in the treaty at Point Elliott?
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Yesg_éir;‘ I would say yes, and I would make this

ciarifying statémanﬁsz
:"ﬁhe Stil%éguamish'Indians were ahd all-
| thé Indians of the Sound did intefmarry. So, there.
are mixed- bloodllnes in all of them."

But- the preﬁent day . Stlllaguamlsh generally descended

from that group named 1n the preamble to the treaty

at Point Elllott, is that rlght?

" That would be my opinion, sir,

 Now, with‘respect to the Suak=Suiattle Tribe which you

have mentioned a couple of'timeé'before_in-your
testimony, that present day entity is;tfaCeable tb the
Sakumehu, is that true? | | |

I have never done field work in the Suak;Suiattle.

I was asked to reSgaréh the Skagits, which atrihat;time;
I think included the Suak=-Suiattle. The Suak-Suiattle
in my informants' information, and from the documeﬁté.
of the_time, reprasentéd a particular,village high on
the skagit River, the Skagit dréinage. |

br. Lane has put in evidence —- which I see no

' reason whatsoever to contract -- that there-waé a

Suak village in that Upper Skaglt drainage.

And. that group was included in the treaty at Point Elllott°

I would have to look at a copy of the treaty to say yes

or no on that cone,
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v;If‘i tola'you_réiiably that the Sakamehn were named - -

in that particular treaty, you wouidn't have any

' f;quarrel w1th the fact that they were partles to that f

treaty°
I would adcept youxr word.

Now, Mr. Pierson questloned you at some 1ength

regardlng the Muckleshoot Trlbe, and a statement made
71n your wrltten_testlmony at page-30, 11n916;

.You state in answer to the question:

'"Wbuid you state whether or not in your opiniqh

the present day Muckleshoot grouprare in part,

at leastrdeﬁcéndants of Indians whd'weré parties-

to the treaty at Point Elliotﬁ and Medicihe

- Creek"? |
I would think that td be verv, Veryﬁlikely,_“

| Can I assume from your answers to Mr.

Pierson's questions that there is really no doubﬁ that
they were parties to that treaty? |

I think it would be very, very:likely.

_But would you also say_that there is no doubt that

they were?

We are playing around with semantics here. Since I

have not taken detailed genealogles of the,Muckleshoot,
I would simply say that, based on my capaczty as an

anthropologlst in thls area, I would believe so.
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1§ Q 1n;0tﬁer}Word§};you have been givgh ho reason to doubt
2 that? = = - | |
3 A No. - -

4| Q@ - At several places in your written testimony, you have

50 indicafed that there was an intent on the part'of-ther
6"‘_2' Uﬂiﬁéé'étates’toJﬁake,fapﬁéts_br,agriculturalists out:
T “of the IndianS"iﬁrthe case area. .

8 | -_ : 1s ﬁhat right?

9 A -Yes, sir.

16} 0 Now , ybu also indicated in agswer-to some guestions asked

11 by Mr. Pierson that this policy was varied in- degrees . -
12 - of success or failure throughout the case area.
. ' 13 . : ' Is that a fair statement?

14 | A I*'m not sure what I said in response to Mr. Pierson.

15 I do feel that it was not a complete success if the
16 intention of the'treaty commissioners was to stop their
17 |- fishing eventually.

18 Q You stated, I believe, that there was possible success

19 at a couple of locations that you mentioned by name.
20 - But if you were to speak generallf, would you say that
21 " the policy of makingragriculturalisté or farmers out
22 of Indians'was generaliy a SuCCesé‘Qr genérallyia-

23 failure? | | |

24 | A Let me say generally a partial suCCess; ’buringrthe

25 7 period £rom 1855 on, a whole series of new crOPSVWere .
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added that the Tndians_took up. There was additional

emphasis on farming"during the reservation period
There was, of course, a great emphasls on

the part of the Indlan commlssioners to make the Indlans

1nto farmers, as - ‘Dr. Lane has 901nted out, a kind of
‘a ‘general pollcy, and .I pOLnt out, too, klnd of a

' generql pollcy of the Federal GOVernment.

It certainly. had some success. . It was not

a total success.

Genérally would you say it'was:gjguccess‘or a failure?
I don't think onércould characterize it as a suecess
or a'fgilure, because I think ﬁhéﬁ we are dealing with
here is additional food‘resourcés:or a series df.fdbd_
resources. _ '  o SRS

To that extent, it was a success ..
Would you say categorically that it waé the intént in
allrbf these treaties equally to make farmers of the
Indians in the particular_éreasfédvered?. -

I'm less sure about the Makah than the othe¥s. I think

. that was the general intent in all of the area goveréd,

 all of the claimed area, and beyond.

The government, I thlnk had second thoughts

1n the Makah case.,

Do you think there was any difference in the intention .

on the United States part with respect to the tribeé
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1 . nearer the coast than those on the 1nter10r, the other
2 L side ;of ‘the mountamns’

3 A No. I don't thlnk the United States felt that there

4 N was any dlfference in policy, but. they did understand
-5 g —that there were. dlfferences between the tribes, that

6 | | is, to. say, trlbes that Back from the rivers, or back -

7 'ifrom the bays and inlets, and tribes that were near.
8| ' - That is expressed, for example; in Gibbs

g |  1877.

10'| 0 Are you saying that the'iﬁtent with respect to those

11 closer to the water was less to make them farmeis'-
12- © than it was with those on the interior? 7

. 7 - 13| A  No, sir, T didn't say that. I say quite the oppos:.te‘

: 14 . as a matter of fact. T said as far as anyone can _
15 | -~ interpret the treatias,rand the treaty minutes, the'
16 ©_ intent was blanket. 7 | |
17 Vi :_ | The Indians were to be made into farmers_
18 and hopefully into citizens. -

9| Q8 bpo you think that the treaty commissioners and other

20 government.representatiVes at that time realized‘ﬁhat
721 they would not be able to make farmers of the people
22 | that were along the flshlng waters to the same extent
23 that they would those on the 1nter10r°

24 | A Apparently not, because in the documents following the

.25 ' treaty, the various reports of the. Commlss1oner of Indlan
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Affalrs, there -are long sectlons about how agrlculture

is belng 1mposed on thls, that, and the other group,

or rather, agrlculture is being encouraged,

Agrlculture, of course was already there.

[

There was: a great deal of prxde in their

- statements, such as in the Simmons (1858) report that

ho?efulif, maybe not in this generation, but in the

following generation, we éould do something about thesé
Indians and turn them into the proper kind of éitizens.
I would like to direct your attention to, Y-4, Exhibit
Y-4, at page 117. |

Have you found the page?

Yes, sir, I have found it.

Beginning at the fqurth full paragraph, this is the
record of the treaty at Walla Walla.

is it your understandlng that these treaty

: proceadlngs took place after the treatles over on the

- western side of the State, Puget Sound area?

The document in question would seem to so state.
The document reads-- 
"My friends, I have held four councmls on
Puget Sound. I have made treaties with all the
Indians on that Sound. . They numbé:'more than ail;
the trlbes here present, |

“They have all agreed, should the Preszdent
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‘_dec1de, to go on . one reservatlon., That reservation
;lS only about one-fiftieth part as. large as thls.r
N . wphey have, however, a few horses and
‘t;,cattle. {ihey héﬁghnot_300 head. They take salmon
"and catch vhales and make oil. They ask for no
E mogéﬁlaﬁd' _They think they haveland enough "
“You will be farmers and stock ralsers and
wobnl growers; You,wzl;‘neeﬁ more, "
| poes that indicate to you any different
intention on the part of the government'repxgsegtétives
with réspect to the treaties negotiated énthe_eastern
side of the mountains and those negotiated-on'tﬁis,side?
Well, it doesn't seem to square-with the promisés made
to the Indlans on the Puget Sound side; that they would
have sufficient land in the treatles.--

I think what we have here is I think it's

‘a matter of hyperhole, in whlch the treaty negotiator,

Governor Stevens, is indicating how well off the Walla

Walla people'are in terms of the Sound people.

I'm not sure you can draw much more about
that, except, of course, the matter of catching_salmon.
This reads more as if he is talking about. the Makah

treaty than anythlng else.
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Does he-refér_to one treaty or --

'-'No,iﬁé'réfers'to'foﬁr, I'm sorry, I'm saying-

it souﬂds“like it.
Are you aware that approxlmately 1860 -- are

you acqualnted thh James Swan, flrst of al;?-

- Yes, sir.

fWhat was hls pcsxtzon in the terrltory°

James Swan came to the Western Washington terri-

tory I belleve 1n 1853 and settled at Chlllwater

- Bay for a Whlle where he stayed travelxng around

for a period of some vears. Later on, he was
ss#ationed on the Makah reservatlon, and unless

I check my sources, I can't say for sure, I

" think he had an- of£1c1a1 pOSthon of.some kind.

Whether he was -- I don't know 1f he was an

Indian agent or not, but he was in some official

position.

Later on, in the latter part of ‘the

- 19th century, he mOVed down the coast and“settled

at one of the towns in the eastern part of the
coast.

Would vou be surpriSed to learn that he in 1860

-recommended that annuities be paid to the

tribes in the western part of the State inthe

~form of fishing gear primarily?-
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"'All of -them?

° primarily.

I don't know'the dacument, at least I am not —-—
Well, would you be surprlsed based upon your
studies, that~he unld‘make such a recommendation?
He might,wéll'maké/;ﬁch a recommendation to the
;M&kéhs. T Qéuid be-surpfised if he made the
récoﬁmendatioﬁs to the other txibes.

Would you be surprised if he said in a letter td
his superiors,r"zt is prqperrto'remark that the
wants of the coast tribes wh&fafe fishing peopie
aréraltogether different from the tribes of,ﬁhe
interior who are a hﬁnting peéple, and the articles’
I have enumetated,"f referring to the fishing
artlcles,“as well as those I have manufactured for
them, I have strictly followed what, in myr_
judgment, are the most useful articles that -

can be distrlbuted among them either as gifts

or in payment of annuities. My judgmeht is based:
on. my experience and-observation among them during
my res;dence on the coast. | |

Does that come at all as a surprlse to

'YOuithat he would make thosefrecommendatlons?_

Yes. Again, I think he probably'WAS‘speakiﬁg

only about the Makah. This kind of statement,
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“b§ the(ﬁay, is'fairly commoh-in that periddef,

_ time of the distinction between the superior

Saliéh and Sahaptin people on the oné hand anq
the coast trlbes on the other hand -~ the coasﬁ"
and Puget Sound trzbes on the other. When he
sgys “coast Indxans, I 1mag1ne he 13 speaking
abﬁut the ‘Makah. That was in 1860, he waas' '

actually at Neah Bay.

'Well; sir, unfortunately I am reading from a
“latter that is not in evidence, but it is dated

Port Townsend, Washington Territory; Janaury

31, 18é0. ' Would that indicate he was referrlng
to the. Makah° -

Not knowing the circumstances of the letter, not
- having the lLetter at hand, I don't know.

I'm thinking in terms of ceast tribes. ' Usually

when people at-that period talked about coast
tribes, they talk about tribes oﬁttbe coast,

not about tribes 6nrthe Puget Sound, nexr 1n fact
about tribes . on Hoo& Canal or the Stralts of
Juan de Fuca, | |

Now, when we refer to €oast Salish Tribes, we

are referring to all thé,tribés in the case area,

are we not?

Yes, and I don't believe it says CoastlSalish;'
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T ) ;'Yési But I'm aéking you whén-we are'referring
2: . to Coast Sallsh we are referring to a llngulstlc
3 ;;5 not a geographlcal s;tuatmon’

4 A It'lS‘part geographlcal, but it isﬁlinguistic_

5 -as 0pposed to Lnterxor Sallsh.
,ﬁi:'gt'-You ‘stated earlier in your testlmony ‘today |
7 that farmlng was relatlvely mlnor in the. perlod
8 fOllOWlng the treat;es compared to Salmon fishing,
9 was this true of.therpre:treaty period ss_well?

10 L Yes, I think it was relatively minor.

11 0 And did it continue to be relatively minor for
12 therpariod folowing the treaties for as long
13 as you have any knowledge of the area?

14 A Well, they attempt -~ the govetnment agent'menﬁioned

15| that farming obviously had some effect, and it
16 “became less and less minor as time went on.
17

It was my testimony earlier to Mr.
18 lPierson that fish alw&yslxemained very important
19 to the Coast Salish. | _

20 1 @ And they were-bf'primafy importénée_at the time
21 the tréaties were negotiated?

22 | A I belleve they were, ves. Glbbs and others

23 : state categorlcally that they were, and I thlnk
24 - 'that they were. . But this &oesn t preclude,the
28 fact'that there were other foods, and there is
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ample ev1dence for that, and Mrs. Gunther has

been very lnterested in flndlng dlfferent klnds

T of - foods, and she has a 1ong llst of foods.

I mentloned yesterday Smith and Rivera,
who suggested that where a salmon were very

lmportant it was necessary to haveother foods

_to get a . balanced dlet.

'But there is no doubt ‘that the anadromous fish:

in the diet of the people remained of primary
importance while the other foods were secondary,
isn't that rlght°- | - B
Yes,. they were certalnly one of the most 1mpor—
tant elements of the food exgept in the Makah -
area where hallbut was. '

You have eluded to and I thlnk cited in your

- written testlmony_as ‘well as Professor Wayne

Suttles, and he is*generally'aéknowledge;as
an authority'on Coast Salish, is he not?
I would. con51der him one of those who is an

authorlty on Coast Sallsh, vyes, sir.

I would like to read you a statement andbaék_you

the extent to which you agree or disagree, and
there is a statement'fromhan article by Mr.

Suttles which is in e?idenee'as BSA-~49. 'Wopld

- you care to follow along? This is at page 515

- 2427
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“nof USA—49.

On page 515, beginning the paragraph,
“It is doubtful whether the earller
-whlte authorltlas clearly understood the
nature of Coast Sallsh xnter~v1llage relations.
‘3,P0551bly some dld and were consclously attachf'
ang the natlve culture by restrlctxng .
"j' relatlons between v111ages. But it is mqre'
likely the major policies were made at the |
'hiéher leval for a variety of Indian groups -
at once without knowledge of the'conditions."

Do ydu agree_witﬁ that statement by Professor

Suttles?

Yes, I do in general. I might add,to.that, and

this in no way contradicts the statements that

- there seems to have.developed two kinds of

settlers and two kinds of agents.f

One kind which you counld call pro- Indlan’
and the other kind you could call antl Indian '
in terms of the long term goals of the Indlans.:

7 I'm not perhaps sure that-some of therr
pro-Indians may have been,anti~xndian,;but at
any'raté, that is the dlgressxon, I do agree.

You have 1nd1cated in your testlmony that the
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largest autonomous group in: the Coast Salish
POlltlcal structure was the v1llage?

Yes, szr.

" Now, Professor Suttles at an earller place in

the same article, page 512 states-

"The v111age was not. aborlglnally a

self- -contained’ uhit.” 7

7'¢t continues on page 513,"1t appears
that at the tlme of the white settlement,
,the,whole area formed a social continuun
within which the village waé §nly one of
several equally important social groups.
We can dlstlngulsh at least one other Plnd
of a group, a non—dzscreet, non»locallzed

pProperty holdlng kin'group.”

It contlnues further down the page,“Indivis

dual and famlly ties were strong between

v111ages as within the v111age.

It concludes, “There was no offlce of

village chief and no v1llage counciil. Coopera—

tion was ad hoe. 1eadersh1p was for specmflc.
‘purposes.”

- Now, do you agréé or-disagreé ﬁith ghat;r

quotatiqn? | |

.-

I disagree with it in part.  I feel that
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:rDr. Suttles, whlle he is’ statlng the complex1ty

'1,of the situatlon rather clearly, is over formallz;ng

the status somewhat. ,
| ' 'VHe mentlons four dlfferent leVels,-
you read'parts of the four levels of the socxal

group, the village,,the house group, and I forget

‘ what else, but what I have been trylng to say

‘-al;;through this period, and what I was trylng

to say in my direct testimpny_and'what_I,qﬁoted
Druéker on and Marian Smithlon this mofﬁing is
thét'—- and khaﬁrl could also quote Suttles om,
I suppose since we just read an account by him
on page- 515, is that becéuserof_the rapid deCulturéw_
tion and collapse of native society, statements
such as this are highly inférential,

I certainly respeét Dr. Sﬁttles' right

to make this kind of statement, and I don +t

' dlsagree‘w1th most -of it. I do dlsagree w;th the

idea of the extended family as the iand holding
unit,-no families, of course, were tied to villages.
You haée pointed out some disagreement$'yoﬁ

have with Professor Suttles. _What:are=the

bases of your disagreements in terms of documentary

or authoritative source report?
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I have,llsted “a few of the documents Whlch

i state the lack ox at 1east posszbly of 1dent1f1-

'catlon for this perxod. It is prlmarlly

based on. the fact that I feel with rapld acultura—i

tlon you cannot make these fine distinctions

on the basis of present day studles.,

.This has been. the. 9051t10n I have

felt for ‘many years.> o

So you base thls oplnlon prlmarlly on the fact

‘that you_ belleve there is rapld deculturatlon

and .collapse of native soc1e;y in your words?*
I-don't_believe -~ there is no question but -

what there has been rapid decultufation and a

"callapse to a very 1argerdegree of nativezsoeiety'

from_treety times -on, and I'm'neﬁ the oniyroﬁe

. that believes ig.
-'Whatother authortles share that wview?
B 4 have 01ted.two just a mlnute'ago, I cxted

;Drucker s statement and I clted a statement of

Marlan Smith.

Incidentally, how,leng'has Professor Suttles

been working in the Coast Salish area?
I believe Dr. Suttles began work -- I believe

'in'the Forties, posslbly in the early Flftles,'

but I thlnk it was in the Fartles.
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: Hls dissertatzon at the Unlver51ty of
Washlngton ‘is- called the ~-'perhaps Dr. Lane

. can. corect me 1f I'n wrong in thls, but 1t is

_the"Economzc Llfe of " the ‘Haro and Rosario

' Stralts .

That was done somnwhere around 1950.

It- lS belng publlshed in the next few months.”

-along with materlals of mlne and others because

1# was-part of—the.Indian,claims-case here.

Would you say that Professor Suttles' work in

the Coast Sallsh area has been rather contlnuous'
since his. flrst contact in the Fortles or early

Flftlesﬂ'

I really haven't followed Professor Suttles' career,

sir.

And you mentioned a Mr. Drucker?

Phillip Drucker.

Phillip Druéker. What is the extent of h;s work,

in the ccast Sallsh area? '

Phllllp Drucker to the best of my knowledge, Eas

not worked in the Coasgt Salzsh area. His- major
work has been with the Nootkan peoPle, whzch ‘of -
course, would 1nc1uae the Makah,.,

I was quotlng thls mornlng from a

rather general book of Dr. Drucker for the'

b
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:'Aﬁeriéan-Muséhm of Natural History in

'Whlch he trled to dellneate the quthwest Coast
' subculture areas.,
J“But hlS work in part at least, you disagree with'

. Professor Suttles on the view that the village

was not the largest autonomous polltlcal unit

ln aborzglnal Coast Salxsh soclety, is that rzght’_
No; I thmnk we a - 11ttle blt ‘are talklng at

ciosg purposes. The willage is a texrxtorlal'

unit; that is, it's a spot and it has i1and.

'Kinship.relatiOnships may be spread out all over

the Sound. There are responsibilities, reciprocal

responsibilities in these kinship ties, but tpfp
call a kin group a political organization, it

seems te me gets inte a kind of ridiéulousness'

‘that Dr. Lane characterized.

Well, just 80 I get this stralght, yvou disagree

with Professor,Suttles?

- I disagree on this point.

You disagree that the village was not an aboriginal

rself-coﬁtainedrunit°

Yes, and I disagree on the grounds that the

eV1dence 51mply is not avallable to us. Dr; Sﬁtties"

is using informant evzdence in the Fortles, Fifties

"and Sixties, and this is a construct, this is
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ca model and I belleve Dr. Suttles would tell

-'you that. A lct of ertlng is not intended to

"Tbe absolute truth, 1t is 1ntended to be & '7
imodel for somebody else to shoot at.. I'mishootiﬁgﬂ
| at it. N o |

TYourhaVe agreed'wiﬁh Professer Suttles whén-he'

sayé that it ié doubtful whether the'earlier

" white’ authorltles clearly understood the nature
rof "Sallsh 1nter—v1llage relatlons“? |

I'thlnk we all,agree on that.;

Now, could it be partly this miéunderstanding
that has led yéﬁ:to vour disagreement_with him? .
My disagreement -- let me phrase it dne,more‘
time, sir, is that the evidence for aboriginal
COést'Salishilife'is very scanty, the Coast .

Salish are put on reservations, they'started”tc'

become or were in the process of becoming aculturated

veryfearly in the times;-and-the evidence fof'
Coast Sallsh is very scanty.

Well, if you don't agree w1th Professor Suttles -

: completely,ewouldJyouiagree'that there were in

abbrigina1 times regularlized relations between
several villages and that.this. feature .in society

was central to the character of the Coast Salish

as a group or groups of people?
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I don't know how central it ‘is, but I will

>ricerta1nly agree there were regularlzed kin rela—

~Salzsh, ves.

tlonshlps between several v1llages in “the Coast

3

w (Continued?on next page.)

F‘.r
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Were there inter-village ties, exemplified by

- Yarious ceremonieés as well?
- Yes,there -were..

.;ﬁéien't ﬁhgse.céfemonieé important because they

afforded reqular vehicles for redistribution

of ggo&élbétwéen groups in different areas?

- Yes, sir}:that is true.. You are speaking:primarilyr

of the potlatéh,'and'again I would stréss to ‘you,

j"i-ais.Iﬂétreése&fﬁo_Mr,;?igrSESp:yeéterday, that
‘the potlatch is primarily a focus.dp'a village

or on a:house in the village, but that Kinsmen .

would come inrfrom the outside, and it is my,

~ belief, and I assure you that thatuis - that-there

. was really very 1ittle evidence on anything about

the potlatch. People from the outside who were

kinsmen of the rich individuals in' the house

- giving tﬁewpotiétch would help out.

0f course, other village members would

help cut, and the focus, the physical focus of

Vthe potlatch was the village;,_

Well, in some, then, would'you_bé,williﬁg tbrsgy
that even though there mighfrhafe’béeh_a.iaéﬁ
of permanent political authorities, that’ |
the Coast Salish had a patte?n'of distinctiﬁe

ties that bound them together aw an identifiablé
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enfity?

‘I would, I would need to quallfy that.

THE COQURT: If you were to take ldentltg” 
and say group, ‘would that help? 7
THE WITNESS: I would say it this way,
Ju&ge Boldt -~ | | |
| | THE COURT: Yes.
THE WITNESS: I would say that marriage .

was, the ideal of marriage would be outside the

‘village, and some marriages were up and down’

riﬁer'systems and'some were up and down the
Sound, so that people dxd have contacts out31de-'
thelr v1llage with other villages. To that: R

extent, what Mr. Getches says 1s correct.

.. Do you agree wzth the statement then?
T belleve there was another part of the stttement

;“that I objected to.f

 MR. GETCHES* Wlll it be possmble to

,‘have the statement read back?.

{The last questlon was read
back by the Reportex.)

“Yes, I would say no. to the part where you are

'saylng the Coast Sallsh had tles that bound them

together as an 1dent1flable entity, 1f by

"Coast Sallsh“ yqu mean all the Coast Salish.
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Identifiable’entities.

Various groups within the Coast Salish, various

families islwhat I mean, yes, sir.

And the;e groupings-ﬁent beYohd;villaéés?
Yeé; sir. ' ' B 7

Are you awvare that both Brofessor Suttles and

Professor Elmendorf agree on thls super vxllage

- _organlzatx.on concept?

Yes, sir. Mr. Pierson last polnted cut to me
where Professor. Elmendorf feels a number of V1llages

in the;lower‘Skokomlsh Valley may have _had an

extended -- is this what you mean? I am SOrry.

Well, we have explored:some;bf;Erofessor Suttles’

view,oh the question of a supeerillagé form of

organlzatlon among the Coast Sallsh, and;I am -

asklng you lf you are aware that Professor Elmendorf

;shares that view.

I don + thlnk'Professor Suttles means a super

v1llage in the sense ‘that Professor Elmendorf
,meant a super'v1llage. In those v1llages at the

lower . part'of the Skokom;sh Rlver, I'thlnk=thatr

Professor Elmendq;f was tglklggrabout-an_extended

fvillage, &nd'#hat'I é&idﬂtbimr, Pierson'was that

I dig- not feel that we have today suff1c1ent ev1dence

to make this kind of statenent, outside of the'
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broken down, and just a few moments ago indicated

:ogists;'jCap,you cite me to the anthropologists

'Who'share-this opihion for the case area?
in a very poetlc Way 1n the 1ntroductlon says
tthls. - 8tern lndlcates thls. Gunther lndlcates

-.thlS, both in her Nxsqually and in the Haverland

d{What do these reports say, do they say -that there

Makah. That is a Makah pgttern?*andtit is not-
a Coast Salish pattern. jr 7 t
So it is yvour opinibn,that Professor Elmendorf
would not share that view‘tf sSuttles?
Well, ﬁo, I don't believe. that is ~- I‘don't_
beliéve that is my opihibﬁ})sir, but-I suppoée
the récord will say what I said,

THE COURT: Let's hope so.
Dr. Rilef, you stated'éarlier in your testimony

that Indian culture in Wéstern”WaShington has
reference to arcollapSe in native society and
reference to rapid aculturation.

In your earller statements today you

Sald that this is the general opinion of anthroyolw
Cértainly; Marlan Smlth ‘and her Puyallup - lequally,

and Gunther report.

has been breakdown of Indlan culture in Western

Washlngton?
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We have the Smith in evidence. I~f I might'xead'i;,'

it is defense'Exhibit Number, perhaps Mr. Coniff

can give it to me.
MR. CONIFF: G-27.

(Continuing) I think. that's rather poetic,

- and Smith's work was. done..in. the 1930s, I believe,

oanuyallup -~ Nisqually acuiturizétion;'
This is the reSultlofuﬁéfk done
in 1935, Thatis thirty~eight years ago.
“Puyallup—NisquaLiy culture is gone. 7
With the. exception ef a small group who still
';ive on what is left of the leqnally |
Reservatlon, the peoplg own thelr homes and
are écatterédramong rural and urban whites
£rom whom they can sé&;eely be distinguished.
!;ﬁw;he_dld life has qoﬁé_alive again, and -
“to me“iﬁ-certainly seéﬁs most vivid, it is
figdue tc the.real and 1ntelllgent Lnterest of.
my 1nformants, espeaxally of Jerry Megker,
John M111 Cane, Wllllam Wllton, and  Peterxr
Kalama. They: offered ‘their memories, their
hospltallty and thelr freendshlp, and thls
'_bcok is a’ monument to the culture into
: wh1ch they were born and whlch they saw-

‘vanish before their eyes."
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These were very old-people_in 1935,

_Now} are you aware of authoriiies that take

“a distinctively different view on this iséue?'

I don't believe there are any authorltles that-
take a dlstlnctlvely different vxew on the 1ssues

‘that Western WashlngtOn cutture has largely

_broken down as of 1973.

Wéll, I Would like to call your atﬁehtion to
page 516, | -

- THE COURT I assume you are referrlng
to Indian culture°"

THE WITNESS: Yes,'éir. Native culture.

I would llke to call your attentlon to page 516

of USA-49, Dr. Suttles artlcle. Dr. Suttles
there says, | | _
"Today, in splte of an almost complete
‘replacement of materzal goods and a century-
',_long confllct between white and native beliefs
-;and practlces, ba51c features of social
organlzatlon remaln.

It s larger part has broken down. I can documéht

.elements of_Ind;an culture that have not broken

down.i_I visited and t&@k part in the activities

' Bf the'Indian'Shékér Church, for example, at one

~time -- this is 20 years ago. I suppose it is
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still going on. I can as an anthropologist
could see the Indian elements of that church,
the spirit daﬁeingrpartrpf it, but-it still is
within'the'ﬁ;emework of the Christianrreligien;
Could you neﬁe some of these other eiements:

of native culture that have not. broken dewn?
Yes, I think Indians wear tradltlonal western
European clothlng.,I thlnk they normally sPeak
English. I think they utilize in one way or
another the econpmlc system-of America. ”

I am asking for ways, you said you knew several

ways in which native cultures have not broken down.

Oh, I am sorry, has not broken down.'

’nght.
B em-SOrry, I missed the "not," 'it\is°entirely

'myifault.

Oh, 1 canmentlon a few. Mrs. Sheldon

’ithe wife 0f Bill Sheldon, the "Chief" of the’

Snohomlsh malntalns some Indlan ways, 1nc1uding

her reluctance to speak Engllsh, except she

_,spoke 1t uo mne because I dldn t speak Snohom;sh.

This was over: 20 years ago, of course. - If you

'would like I can dredge a few more.

-Yes, I would llke to know other elements in the

natlve culture that you have observed -that per51st
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_today{

That peréist today?

_ That's right.

‘fhis is, of course, the most, in some ways the
most important one of all, and that is the feellng
-of,Indianness, which I assume is one o& the

‘reasons for this trial.

Well, at this point, not thinking
well on mny feet, I'm sure there are-a fgw mofe;

THE COURT: Well, Dr. Riley, I thinkr
you and Dr. Lane and every'other aufhority

that has been guoted, remarked thit the pretrial

treaty Indian culture had a salient feature to

it in that flshlng at their usual and accustomed

places was the pr1n01pa1 feature of that culture,

rlght?

THE WITNESS: Yes.

’ iTﬁEldoﬁRT:fAll right, now, in what

: rgsp@ct,'if'any,:haSJtBat'feaﬁﬁre of their

'gcﬁlﬁure altered? :

THE WITEESS. Well, I really can't

sPeak of the Ind1ans of 1973. The people that

I knew in the 1950s fished prlma:ily.with American

or Western geari_LThéy;didffiSh; however.

THE COURT: That is' the all important part

A

2443



P96

10

11

12

13
14
15
16

17

18

19

20

2

23
S 24

L2 |

of my question, with respect to their interest

in and desire and effort in flshery.‘

How nmuch, if any, has that dzmlnlshed°
THE WITNESS: I think there is really

ample testiﬁony as to my opinion, and:irsimply

say that I think fishing is still 'quite importanﬁ._

Of course, othexr people £ish, non-Indians

- £ish also,

THE COURT: And, of goutse,_also the
Indiians haverbeen preventea from fishihg to -
a con51derable extent by restrlctlons of one
sort oxr another, have ‘they not? :
THE WITNESS: Smr, I really'don't know.
This was not part:of my prepératioﬁ.
| THE‘CdURT: il;-right, éo,ahead,'tryﬁtoa"'

finish if you can with this witness today.

s You sald that you were unable to answer completely
l-ﬁfor 1973 because your dlrect and lmmedlate

o perceptlons were based on your field work in the_

195037

That' rlght,ASLr.A

5And 1t is also. based on thet work, "that vou

answer 1n¢your.d1rect-wrltten'testlmony, page -

22, beglnning at 1ine 25,

"Western Washlngton Indlans wear
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Western cldﬁhes, use Westarn=technology,'speak'

English, share 1n Westerr;rellglous tradltlons,

~are United States c1tlzens and generally speakzng,f

look at the world through Western-European,
eves,”
Is that not your answer’

Yes, we dlscussed that a few mlnutes ago and

‘I started to, mlsunde:standlng your questaon ——

I started to list the ways in which Indians

have become Amerlcanlzed.
That is my position, yes, 51r, I think
it is’averyhody-s pos;tlon. '

(Continued on next page.)
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Do:you-thiﬁk it's._everybody's pbsitidn, and. you are
including infthat statement other anthrOpélogists7
I don't belleve there 15 an anthropologlst worthy of

that,anthropologlst's salt who denies that the

7 Western Washlngton Indlans as of 1973 are not . very

largely aculturated

Are you aware of work ddne by George Pettitt concerning

" the ‘Ouileute?

Would you refresh my memory on that, sir?
I have had so many hames and places and tribes thrown

at me today that I am getting a little weary.

‘Are you aware of work done by George. Pettitt, -

concerning the Qulleute° _
| THE COURT: What kind of a work? A book or
a monograph or -; 7 . B ‘
| MR. GETCHES: Writings and field work. 7
THE WITNESS: I'wouid have to look in my notes,
frankly. _
| THE COURT: But you don't recall se2
‘THE WITNESS: I don't:recali aﬁ the moment.
(By Mr. Getches) Have vou heard of Mr&_Pgttitt? :
Again, I would have to 1ook,at my"notés before I
responded about Mr, Pettitt. | %
Well, would vou be surprlsed that Mr, Pettltt, who did

exten51ve field work with the. Qulleute in recent years,
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“rhas concluded +hat the Quilete have shown a commendable '

attltude 1n utlllzlng specific traits of white culture,
but they have not yet integrated these lnto a pattern,
much 1ess accepted the asplratlons that may glve
purpose to their exlstence in a,whlte:SOCLety?

| - Wbuld-you take issue with that statement 6f7
Mr. Pettitt's? - |

T would take issue, perhaps not so much with the

. Statement, as with an interpretation of it, which would

indicate that‘theVQuiieute'Indians did hot participate
in white society. | |
7 The ones that I met in the__1950's=
cértainlyrdia participateAin.whité society,_and '
Wéstern European'society. |
Well, let-me read the stateﬁené again. I don't thihk
that's what he said. He said that they have shown a
commendable aptitude in utilizing specific traits

of white culture, but they ha#e‘not vet integrated these

into a pattern; ruch less accepted thé‘asPirationsrthat'

- may give purposes to their existence in a white society.

Yes. That does not seem to me to be inconsistent'

with ny pbéition. But, further than that, I would llke
to examlne the documents.

You have heard of Dr. Suttles. ,Noﬁ,'he séidratzpagé‘

516, which we quoted before today, that in_spité’of an
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‘almost complefe replicement of material goods in a

century~lon§ conflict between white and native Beliefs_

and practlces, baSlc features of natlve soc1a1

'organlzatlon remain.
=Well, 31r,_1r you want me to say - that there 15 Indlan
. in the sense that the Indians do have tralts that are

proper to them, I will say so.

I think you have itemized the ways in which Western
Washington Indians have become aculturated, end you
have listed such things as living in rural and urban

areas, next to nonflndians, using modern technology,

-speaking English, wearing Western clothes..

Aren't these really elements of a materlal
culture that you are referrlng to’ _

Those are elements of a materlal culture; Religion,_
of course, is not an element of material culture.

As far as social organlzatlon is concerned,
for the most part, obvmously, Western Washington Indians
do live in a white socio-political organization.

- They must, and they had to, for a hundred
years, because they are part of it, cifizens:ef it,
citieens of the United.States.-, | 7

-In the tribal geneologies that I atteﬁpted -
and I did not work very exten51vely at. thls — I w111

say that there is on the part of ny 1nformants some
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conquLOn of the Wéstern European kinshlp termlnoloqy
and.the Indlan klnshlp termlnology. 7

: You may , of ‘course, at your”leisure ask

rBarbara Lane, Dr. Lane, if she has the same problem.-

In all of this talk aboukt aculturatlon,
I have worked Wlth groups that are‘not-agulturated,
and to me these are very aculturated peﬁple;
But areﬁ't you referring primarily to elements of a
material culture? | 7

No. I'm referring to across the board. You are picking-

~ out items of Indianness, which perhaps will exist for

another fiftyror a2 hundred yeafs.,‘One”doeénFt knéw
about these thinés; -

But I am'talkinglacross the board.
You are inciuding in that ideas, beliefsrthe valués,'

and s0 forth, as well as elements of a materlal culture?

I'm lncludlng everythlng, ves 51r, materlal culture,

soc1al and polltlcal organlzatlon, rellglon.

You are basing vyour oplnlons primarily on the ocutward

manifestations of what that present day Indian cultu;é

~is, are you not?

Not réally. I'm basing my opinion on two things., I'm
basing my opinion,ifi:st on field work done in Western

Washington at a much earlier time,ﬁhan this, when

-aculturation presumably had not proceeded so far; that is,
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1 the" perlod of the flftles.

2 ' {"_ ' Second, I'm ba31ng my observation on comparlson
" r3T'_'?£ of other cultures that I have known, and I have known

4 several and worked with several.

5 0 Are. you aware of Indlan rellglous and cenemonlal

6 practices that go on today?
7 A Today? ﬁo.
-8 Q Youraié not aware of distinct Indian practices?
9 1 A I'm not aware. of the Indian situnation as‘of_1973..
10 | 0 You did mention the Shaker Church.
11 A I’atﬁéhaed a meeting of a Shaker Church in71952,-I thihk
t12 it was. I'm assuming the Shakeircﬁurcﬁris,Still
. ‘ 13| - o;p'erai:ing. k

14 Q But your statement that you are. not aware of these

15 thlngs contlnulng, does that stem in part from the
16 fact that you haven't done any fleld work in thls area’
17 since the fifties? - ' |

18 A That is true.
191 Q0 I see. I-

20 | A I might add this: that acﬁlturation in a situation

21 like this, where the,dominant'cglturé simply gets
22 bigger and bigger, norﬁally is é one~way_street,aﬁd the .
23 : movements'away_from it are usually artificial mpvéménts.
24 - I . have observed,sqme 6f thése in the past,-and I have

- a5 | written about some of them. | K
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You saxd one thlng a moment agq.f
That Indlans Wlth respect to social organlzau'

tion are completely aculturated because they are

'Amenlcan cltizens_operatlng in our polltlcal sgstem.

Is that right?

I never said that Indians were completely aculturated,

I said that the Western Washington group of Indians

were largely aculturated.

But"with reSpeét to social organization, you said that
they had been aculturated for SOﬁe'tiﬁe,:I think.

Yes: fér a hundred yeais, one hundred twenty yearéf
That's doeénft necessarilyrmeén that they have ébandoned
their traditional forms of'socia; organization, ‘does it?
Well yeé. In effect, it dogs. - The reason I have for

sayihg.that is the problems thatrpeoplel-éven as far

back as Haeberlin and his material in the nineteens

had in gettingrrgally good info?mation on social and
poLitical organization, énd it alsb is reflected in the
fact that'peopie like Smith considered that that is
very dlfflcult if not 1mp0351ble, to go back to the |
realztles of the social organlzatlon.=' _

That does not.mean, by the way, that there

may not be elements of social organization. That is

rsometﬁinq else again.

Then isn't it possible'that.peop;e_can be bicultural in
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the samé"way thét they are bilingual?

It-is veryrdifficult infa*Situatidn like this, because

you have the overwhelmlng welght of the major culture.

Ybu have ‘a strlngent Indlan decllne perlod after the _

~treaty. So, the descendants offmodern Indians are .~

from a much more narrow base than at treaty times.
You have, of course, a very large and

complex-group of society.

- Do you think it is possibkble. to be bicultuta; in the same

vay it is to be bilingual’

- Are you talking about this area, or are you asklng me

a general gquestion?

A general guestion. 7

As a general guestion, I would have to say that I thlnk
people would tend to 1ean to one or the ‘other culture,
although I believe I have known a few people that are
blcultural | |

In your fielﬁ work in this area and other perceptlons e
of the cQast Salish area, have you notlced or perceLVed
that Indlans have a desire to malntaln thelr reservatlons
Well I don't snec1flcally - |

THE COURT: Are you reéferring now to the .

plaintiff tribes? L : -

' MR. GETCHES: Yes, yes.

THE WITNESS: I'm speaking of the period of the
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fifties, We do understand that.

o ;'  i'aph)£ speeifiqeliy.remember reservations,
although I would assume that they did. They Wefe,
extremely conscious of their rights, and many of ‘the

Indian people that I worked with were,very muchrup

‘on the current litigation. I might add that many of -

. them were very poor, and with reason.

- They were on current litigatidn.
As I said in previous testlmony and as.

exempllfied by such things as Duwamlsh v. the United

fStates in the twenties, and then the trlals going back

before that, the Indian has been forced by the peculiar '
and reaily kin& of,outrageous'Status that he hae,been
put in by the Federal Government ‘he has been forced

to lmtlgate, to flght these clalms, flght in the COurts

He tries flghtlng - I'm not talklng about

‘Western W‘ash:a.ngtonf although lt happened in Western

. Washington ~-- he tried fighting outside the courts, and |

of couree, the terrible weight of the culture oflﬂmerica

was such that he could not lose. He got Custer, and

~.that is his main glory.

But the Indian has been subjected ~= and

Im ﬁalking only about Western Washington Indians -~

the Indian has been subjected throughout the. United -

States to an Indian policy that began before the signing
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of- the Washlngton treatles which had as its intent
maklng hiﬁ lnto ac cltlzen. ,:?
’ Governor Stevens lndlcates that for

Western Washlngton, and it is certainly no secret _it
is talked of again and agaln in various parts of ther
country, making him into a citizen, educating him, -
and if he wasn't a farmer, making him a farmer, ﬁaking
him, as Col. Simmons suggested in 1858,_and'as_c£he: :

people have suggested at other times for other areas,

take the little children and take them away to school

and do not let them see their parents, and do not let
them speak their language. Make them speak Eﬁglish. ;
ThlS was the pollcy of the Unlted States.

It was a cruel policy. It was a-pollcy of the United

,Stateé'until the 1930's.,

Would you lnclude in thls lltany of cruel DOllCleS and

Vthe adverse weight to which Indians have been subjected

_prohlbltlons and laws of states that have prevented them

from flshlng as they did tradmtionally’

I don't know any of the laws, sir. I don't think I

should answer that question. -

- Flnally, doesn 't the great enthu51asm, the great fervor,

and interest that. Indlans in thls case. ‘drea have
evidenced concerning thelr'flshlng rights demonstrate a

desire to maintain that aspect of theirewey of life?
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ﬁIt calls for speculatlon on- the part of'the witness.
anthropologist whether in hls opinion and based on hlS
‘desire to retain the ablllty to fish as they did

" traditionally evidences a continuation of their culture

-and way of life. .

MR. CONIFF—” Objectlon, ~your Honor.L
MR, GETCHES- I am asking him as an -

perceptlons of Indlans in thls case area, thae their

THE COURT: If you have any views on that, .
you. may express them, '
- THE WITNESS: Thank you, sir.

Since I have not worked with the Indlan

population since the 1950'5, and since I know very little'

except what I read in the newspapers, of subsequent

movements, of polltlcal movements by Indlans in thls

area,; I doa't think I would be competent to answer that,
MR, GETCHES: I have no further questlons.'
'fHE COURT: Anythlng for plalntxfst
MR. HOVIS: Yes, your Honor. I have some=
questions. . | ' '

THE COURT:  Let's try to finish, if we can,

‘with this witneSS.
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A',.I'm'éqrry;,wouldiyoﬂ‘repegt that?

CROSS"EXAMINATIOH

'BY MR. HOVIS:

Q _Doctor, in your training as an anthropologxst

- and in your fleldwork, have you had_any traln;ng
 in the linguistic fieldﬁf | |

A Any training in linguistic fields, consists of
thrée courses or seminars in'bésic'linguistics,
which I have mostly forgoﬁtén. '

o _sé you wouldn't be familiar with ihe facﬁithaf
in the Pacific Northwesﬁ, inlcuding both this
case area and the interior tribes, that we have
the 1arges£ group oOf language'stocks-of anyélaqe
in the United States of Ameﬁica?; Did'yourlearﬁ_
-that’ - | ' |

A Well, I have always been under the assumptlon
that Caleornla had the largest group, but I

- certainly wouldﬁ't ﬁant to argue that theré'are
t,gertalnly a. large numbar of groups in -the Western_

;Washlngton area.'

o - In your study == ‘in your basic. stuay wasn't that

*cxted as-a ba51c anthropologlcal prlnclpal to .

_ 1ndlcate that a large population at least at one
time would occupy an area in Wthh there were

—rmany 1anguage; stocks? |

I seem to have
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{By Mr. Hovis) As a basic anthrdpologibalj

Yes or no.

is this, it méy or it may not. The California

area, which I indicated had the largest number

. Basically, your training has been as anrarchedlogiSt;

: I see.

Now, isn't it true that the archeological finds .

missed the first part.

THE COURT: Rephrase it or restate it.

priﬁcipalfiS”it*not true in the areas where there
is a 1argé,ﬁumberyofslanguage'stocks.that it

indicates a dense population existed at one time?

The answer is no, and the comment on the answer

of linguisticrstocks'to,my knowledge in North
America, and certainly they do not have anything
l1ike the population of certainrother'areas in

North America.

has it not?
No, sir, myyﬁraining hés.been a$ an ethnologist,
and ethnohistorian and as an archeologist in about

that order.

;n'thé'last ten:yéars-l am switching the order,

I am begoming'mpre and more of an ehhnohistorian.

at leat in this area show there was a large

populétion“heré at one. time? .
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I dont think one can draw that conclusion from

the archeological finds in this area. By "this

area" do yoy mean Western Washington?

Yes, I do, sir.

" There has been very little argheplogy done. -

Now, if you would turn to pagefsz'of the pretriai
order-whererit is an agreed'stafement of fact -
that under the tribes under the Yaklma treaty

and the tribes that were confederated into the
Yakima Indian Nation, which Ls the plaintiff

in thls case, contain Sallsh_speaklng, Sahaptln
Speaking and Chinook speaking tribes.

' : Areféou,familiar at all with any of
these ianguages? | -

Do I speak them?

No; I mean;coulﬁ5you;describe as to their relative
difficulty or do you'havefany_familiafity at |

all with'any of these &anguages?

- Ho.

. You wnuld not be able to,-— do you have any

famlllarlty to say that the Ch;nook and Sallsh

languages are EWO of the most dxfflcult languages

<that there are to speak’

I would not have that information. I don't

even understand the guestion and tend teo guestion

LS .
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1 it by saylng all languages are,dlffacult or'

S22 all languages are easy dependlng on when you
3f{  learn to speak them.

4] 0 And you wouldn't be able to aay whether there

5 - was any meshing between the three languages:s
6 . or whether they are separate.and apart lénguageé?
7 You don't have any information in that regard?

8 | a "Well, I do have information'in that regard. The‘

9'7 Chinook, the Sahaptin ana the Salish -~ I
0| ~ assume we're talking about interior Saliéh_are
11 separate languages, yes.

12 | 9 Now, there was some discussion today about the

13 Chinook jargon and discussion about the Chinook

14

‘jargon, if you wished to make a compérison_
15 and wished to look at what people who spoke
16 Chinook in-lSSSrhaa availéble to them, what source
17 would ybﬁ use to find those WO:ds?

18 ‘A Are we speaking of Chinook language‘or'Chinqok'
19 ._jargon° -

20 0. The Chlnook Jargon only.

21 .A :There are llsts ln Gikbs of vocabularies of

22 : ?55f;'56, Well} actually_that wasn,t'publlshedf
3 _=ﬁgtil'}éter;"Théreis some-Chinook in Winthrop

29 . laﬁd-there,gre<mentions of Chihdok jargon in the

25 ' R | |
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variouS'accounts of people like Gibbsrand
Stevens and. the treaty reports. 7 | _

'In 1855, I really don't know where -
Iiwould‘look,ln 1855 for the most complete |
vﬁéabulépy ofVCﬁindok. Pqésibly in James Swan.

I'm not quite-clear when that book-was-?nblispéd} :
it may have been 1857. 7 | |

He didn't publish the dictionary 4did he?

HNo.

. For example, if I wantéd,tqzhelp this Court under-

stand the words that were used and I wanted to

look at a dictionany_IOOk at a dictionary, a

list of wozxds that were Cbmmbnly‘used'in Chihook

jargon around this area, éroﬁnd 1855f 1856,

1857, around those times, to find out whether

‘"usual® was in the dictionary, whether "accustomed"

#as in the dictionary,.Whether'“éitizehs? was

_;n that dictionary, whether “terrigo;y" was iﬁ'the
:¥§iétéep§:y,:wpqt would be my best source? = What
';Would“bé thefthing iﬁshou1d go and look to which
"wqﬁld be of assistanée to this court and bring
Iforth;énd,pﬁt it‘in evidence here? 7
_AWe are talklng about 1973? |

"No, I* m f94k1ng about acontemporary document around

this time, a contemporary dlctlpnary.
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I would think Gibbs.

Now, if I might ask you to turn -- perhaps

without wasting any time, are youffamiliar with

=[,the treaty 31gnatures of the Yakima. Treaty,

where they came from’
No, sir, I'm not .

THE COURT: Since it is a matter of
récbrd, yvou could tell him if you waﬁt and. .

go from there.

MR. HOVIS: I was going to go through .

the varlous SLgnatWres of. the Yaklma Treaty
as to where they came from and what 1anguage
they spoke, could you be of any help to us in

that regard, Doctor? -

I don't believe I could without'looking at it.

‘ Like Dr. Lane, I héve not addressed
myself to the Yakima,,z-don't*feel that I am
expert on the Yakimas.

THE COURT: That is one reason I was

‘trying toréﬁtrif down, because I remembered you

sald that.

So all of your dlrect testlmony, that you put

_forth in thls case and in your report that is
- G=21 "all '6f these. thxngs have no relevancy whatsoever

to the,Yak;ma Treaty or the Yaklma_Indlan_Nat;on
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or the tribes that were confederated in the
Yakima Indian Nation? | |

They have relevance only in the sense that'

people called Klickitat or. Yakima may haver

gotten into the west. But they certainly don’t
have relevanc& 1& terms of more,Eastern Washingtoﬁ.
And, of course, you are famiiiar with-thé“ract .

that the Klickitats were in this case area

- and it has been agreed to by 311 parties”in this

case that they fished at places on the streamsr

within the Puget Sound area? You ape familiar
with that fact°
Yes, I am familiar with that fact,

'~And‘you heard the testiméhyfof Dr. Lane with

regard to the fact that the maps show there

wereikoo Klickitats‘and éhqwgdfthe riveré qﬂ?”
whieh they were fishing,'*—' i
Do you have any evidence that would

be contrary tq the evidenggnthat she produced that

" she héppénéd-fo-étﬁmﬁle gcrosgﬂiq”hgr main theme

of inquiry”
That particular map I don't remember, But T certainly
do know that the Sahaptin speaking people fished =

in Western Washington across the Caacédés,'-
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In your genorsl study in this field end papticulsrly
I notics ia-yaun raport yau'auv& citsd the |
work of Vsxna Ray on the gultural relationehips

in the platean of narthwﬁntazn.anaria& -

Ara we referxiny to an &xhtbzt?

¥o, this is not an axhib&g, but I'm talking ak&u& _
yous zaport. This was cized ia your bihli@gznphga
X shink we all kaow vhat yaa mean yoI are

.rutarwing e, t&a raport that wag. yi&eud &n avidence

tﬁﬁ othar day.
Yae, y&mx G-2%. .

MR, CORIPT: ﬁny ws neke aura th&
vitness hes G-21 in his possession?

THE WITHESS: xﬂn.zﬁrzy, I don't mesm to,

. {Bocement handed o vitne®ws.)

{8y Mr. Hovis) It may have baen sous time eince
you heve resd that but let me Start out with some
basic facts, in your study of anthropology is ie
net trus that the Indians of the interior. and

- pazticulsrly the znainnn we sall now the ?sk&ma”

xnﬁign Eation, had a sttnnth ywlitiaal ﬁxgamisnﬁien

than ax&sta& in the a&nsaaz avea?
T zeally am nok zn expoart on Iadians az the 1%@%&1@&

S ¥ weald llike %o b amﬁunaa_ﬁraﬁr&nnntring thas

-]
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In your general study,in this field and particularly'

I notlce in your report you have cxted the

work of Verna Gray on the cultural relatlonshlps

- in the plateau of northwestern Amerlca —_—

Are we referrlng to an exh1b1t°_
No, this is not an exhibit, but I'm talklng abouﬁ

your report. This was c1ted in your bxbl;ography.,_

I think we all know what you mean you.are’

referring to, the report that was placed in evidence

the other day.

Yes, your G 21.

MR. CONIFF May we make sure the
witness has G-21 in his pOSSESSlon?f
- THE WITNESS: I'm sorry, I don't seem to.-
-{Document handed to witness,)'

(By Mr. Hovis)';t may have been some time since

- you have read that but let me start out with some

basic facts, in your study of anthfopology'isfit

not true that the Indians of' the interior, and

_partlcularly the Indlans we call now the Yaklma
',Indlan Natlon, had a"stronger polmtzcal organlzatlon

'-than exmsted in the coastal area?

I really am - not an expert on Indlans of the interior.

I would llke to be excused from answerlng that

questlon.
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1| 0 And you have no understanding whatsoever, in your

2 . studying of anthropology as to the politiéal
3 o organlzatlon of the Indians in plateaus in comparl—”
4 ‘son with the coastal Salldltrlbes°

5 A Only a very general knowledge. If the

6 . Court. w;shes me or you wish me to say a few words
7 on it, I W111, but lt is - very generally,,;t is
81 " not expert testimony.

9 o I would like'withlthat'caveat, .for what assistance

10 . you can be to the Court #n this regard to ask.

11 you ‘is it not true that they_had-a stronger

12 | political organization'i# the plateau -- particularly
13 ~ the Yakima Indian'Natioﬁ and the tribes that now

14 make up the Yakima Indian Natlcn had a stronger

15 | political organlzatlon, strqnger tribes, st:qnger 

16 , 7confederacies, if youipleasg? , |

17 | & Yes. What I intended to do was drawn your attetion

18 ~ to the book of Phillip Drucker_that'llreferiéd to
19 4earlier in which he séidrthét,hé believed that
20 the Coast Salish formed a sbuthern provincé of thé
21 ?north csast, really, with:interior people, and

22 rf.he llsted a number of reasons why they were

723-7  _1nterlor people orlglnally, orlglnally 1nteridr

24 | people and klnd of “a very formulated soclal organl—

25 ' zatlon;; But I can t recall if he discussed
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political organization. At any rate, I'm only

. givingyou this secondhand and that is not expert

testimbny. Aside from that), I'really‘wouid:wiéh

not to answer that question. I don't feel I

“can answer it as an expert.

(Continued on ﬁeXt page-f
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All rlght, Doctor T don‘t w1sh to pressure you, take

your limitations here agaln. '

I amn gozng to ask you, if you want to be

helpful to this Court, in talklng about the . culture

relat10ns in the plateau of Northwestern Amerlca,

could you suggest to me what I could put in as an -

exhibit, what wrltlng I could best inform this court'
about those culture relatlons.
I would thlnk that wrltlngs of people like Vern Ray of._

the collection of materlal the collectlon in the

_general series of anthropology, edited by;Leslle Stief;.

and those two come to mind immediately,
Of course, there are earlier materials,

Lewis & Clark, which I am sure you know of.

"How, excuse me, had you completed YOur answer, Doctor?

Yes , thank vou.
Thank you for your assistance, Doctor,

I don't qualify any,of'these'peeple as experts. I am

simply trying to help you out, Mr, Hovis. Again,'let

me stress that this is not an area of my expertlse,
1nclud1ng an expertlse on the erters.

Now, is it not a basic principle of your discipline,

.Doctor, that raées or groups venerate the'things that

support llfe, like, I mmght say 1n our culture, we

may worshlp the almighty dollar, perhaps.
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A

I think'yourgqﬁeStion ié;prbbably correct, Mr, Hovis,

- Of .cou¥se, what supports life, Wili,:a'COnception of

what supports life will vary'from:groﬁp to;g;oup.
Correct, but with that basic principle; is it not true .
that the Indians in the case area had a salmon cult
or a ceremony where the first-salmpn were aﬁxiously

awaited and were gravely celebrated every year:? .

You are asking me a question in an area in which I have

no expertise, However, first salmon rites were known

in Western Washington;

- I was talking about the case area.

I see.

And what other foods were celebrated in the case area?

- There were no other foods celeﬁrated that I khow of .

Making this statement late in the day off the top of

my head certainly none as important as salmon.

Now , dld the Indians in the case area have any

celebratlon of pork, spuds,rturnlps, any such foods as

thls, such as we may do at Thanksg1v1ng, or gralns°

- Not to nmy knowledge. Mr, Hovis, there.ls a point of

information that you probably should have.[ Theu

' celebration, the ritual celebrat1a1of the food ‘does not

necessarlly indicate primacy in a,group.

I draw your attentLOnrto the Irish, who

 until about the sixteenth or seventeenth century were

L. 2467
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' vefy,'very'avid salmon eaters, : With the introduction

“.ofiihose white;or,Americanrpotatoes,”they-became

potato eaters, and until the potato blight of the
mid=1850's, that was their major food, and if you are

asking me to document that, I will decline, but I

- will say that as general knowledge, the Irish to £his_

day -- and this I do know of my own ohservétion,

practice an attenuated form of the first salmon rite.
Thé first salmon caught in Irish waters .

in various places is ritually taken and sold, uéually

for an 1ncred1bly hlgh price, 1000 pounds, 2000 pounds

- oY more, by avid bldders, and the bidders eat’ the

salmon. , ,
And it is llkewlse true that if we want +o go back 1000

years, 2000 years, Doctor,_that salmon were a principal

- part of the diet of people who lived in'Irelénd?

The . Irish had a mixed diet. Salmon was important,

particularly in the west, and it was the west to which

- I was referring. I didn't -- I am happy you brdught

ﬁhatup, because I didn't clarify it. The-Irish were -

of.couﬁse agricultural, and probably their most'impo:tant

single commodity was the cow, Most of the Irish ritual

surrounds cattle, and has for probably 2500 years.

Doctor, you are to tell me, ;and this is an anthropologlcal

' fact, that the Irish 2500 years ago, as a principal part
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- of thelr-dlet, ‘ate beef?

The Irlsh as of 2500 years ago =- certalnly the Irlsh
of 2000 years ago had as a prlnc1pal part of themr:
dlet,'and beef was very very 1mportant to them, and
it continues to be important along-with'salmgn, albhgr_
with cereal foods, until todéy.

o THE COURT: I wonder if we hadn't better -=
I am afraid we are going to get éround to the Vikings,
and I don't want to hear about them,

MR. HOVIS: I am sorry. It was a fabulous

staﬁemenﬁ, to me.- ’ St - '

 THE COURT: Let' 's try to move on. How-much

-1onger do you think vou will be?

MR. HOVIS: Just a few mbre‘éuestions.
And then these have to do with the discovery and
exploration of this area which you are talking about
in your report, and you:have also discussed in your
direct testimony a little bit about sovereignty, how

the United States was dealing with Britain and some of

these other people, but dealing differently with the

Indian nations in this area.

I would like to ask you on what-discdvery;'
or expioration is the*#ight of,ﬁheVUnitéd States to this-
particular area based? '

I ﬁould have to give you a layman's impression, and T will

Lt
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55g1ve you a 1aynan s answer, a series of exploratxons

but partlcularly Lewis & Clark,
Now, did Lewis! & Clark pass into the case. area? :
Not really, not at all.

Not at all?

- Not as far as I know.

Now, what other American discoVe:y in this case area
gives the United States a right to rely on, as you-

are talking about in regard to the soveréignty in this-

area’?

MR. CONIFF: May I have the questlon ‘read back?
MR, HOVIS: I wzll strlke 1t. |
THE WITNESS: As documented.

MR. McGIMPSEY: Objection, your Honor,

;objedtion.' Just a minute. I believe he is calling for

a legal conclusion when he asked for what right the
United States has to rely op,for soveieignty;

THE COURT: 1 can imagiﬁe that that would be
very helpful to us, and I am not sure that thls w1tness

is quallfled in that area. Axe you quallfled as a

‘historian as well as an atn"v:.l‘l1:'0}.;:0].v::ng.:st'>

THE WITNESS- Well, I am historical
anthropologlst and I can- mentlon some of the people

that were. in the area, but the conclu510ns drawn from it,

i don't thlnk I can do. . o e g
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THE;COﬁRTQ— To what discovery or thé_like
that the United States might have asserted is a basis
for its right? Do you feal anf COméetgnce to answer
that? _ | o |
| ' THE WITNESS: I don't feel any competence.
The Spanish were the firsﬁ people in the area; |

THE COURT: Yes, that is in the record.
The Spaniards, the Spaniards were the first Eurppeans

in the area?

Yes, I am sorry, when I say first people, it was in the .

context of your last guestion, I. meant the first

European nation. in the area. There were, of coﬁrsé,'
Indian people also in the area before that.
And then Russia was the nextjg:oup that wasiin;the__ ,

area?

In. the namad area?

Yes.

No, I would thinkVAmeriéan and British, and then |
Russian, VA

So at -least the treaties, there were treaties that
were maderin which both Spain and Russia gaVé up their

claims to Britain and the United States for this

- particular area?

Yes, that is my understanding.

And in the treaty with Russia, in 1824, Russia reserved
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_the right to trade with the Indians in this area, did

it not, in the case area? Are‘you:familiar with ﬁhaﬁ?
I haven't read the treaty. 7

But at least you are famlllar with it, w1th the fact
that in 1818 the United States of Amerlca and Brltaln_
agreed to joint odcuéangy of the case area?

I have forgotﬁen the fact, but I will aéCept your,word 

for it. In terms of the Ruésians’trading in the area,

',it-seems to me that there wefe subSequent Rnssian ’

supplied Russza from the area w1th various foods that
they needed and- restrlcted ﬁussman trade in the area.

7- ' You would have to check that with the Hudson
Bay'documents,rbut I_believefthat is the case.

;ﬂow Was-,there~any change by'convention or treaty of

: the treaty w1th RuSSLa, that vou know of?

Not that I know about, because I am not really acqualnted

w1th that treaty.

*ﬁt this time the'northern-most boundary of the Oregon

: terrltory or country then was 54-40, Wthh is now the

basellne of Alaska. You are familiar w1th that, Doctor°
; The - 54-40 concept°' YeS.~A

So from all of thls country, as’ you stated or:as I am

_saylng’to vou, in 1818 was agreed to be in. joint

océupancy by the United States of America. and Britain. |
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Do you regall that in your --
"I don't, I think I went over that and said I didn't
- recall it, but T will accept your'statementiof it.

Now —-—

THE COURT: Wéll, in any case, assume it.

=HaVe you got some - questlon°

MR. HOVIS: Yes, I'dq.

THE COURT? Because the . queétions you are’
trylng to brlng out, there are better and quicker
ways of doing it. _ '

Up until 1846 this joint'oécﬁﬁancy Continued; didfit
not? -
That is correct.

And during all of thls time Great Brltaln or the.;

f?Brltlsh were attemptlng to llmLt the settlement by Whltes

 '1n this area north of - the COlumbla, were they not?

I don’t know that of my own knowledge, because I don't
know that part of the hlstory, but it Would - T do

know that there was an actlve, a Very actlve competltlon

of the two two countries to get settlers or to get

people of their own natlonals lnto the country, and

‘lt Wouid £oLlow. from that the’ British would try to

1lm1t at least the Amerlcans, Amerlcans comlng lnto the
area.-

(Continued on the next page.)
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And if we might run through some of the trading .

posts that were involved in this area: Fort . -

,'ﬁisqually, Fort Vancouver, inrthe'Orggon Traii;-‘

Fort Walla Walla, Fort Colviilg, and all of the
forts that we cail'forts,‘which'afe'traaing posts,

were all British Hudson Bay Company posts, were’lr

- they not?

That is correct. You are,éﬁare - and I-won't.ﬂ
take:the time of the Court ;f-that there wére ﬁwo
companies at one time cqmpeting in this,area,

but the Hudson Bay Company won'dutfr |

At least after 1818-18242

Yes, right. ' |

So that there was no Settlement in this case :

‘area by any Americans unﬁilfafter 1846, was there? ..

And I'm talking about M.T. SimmonS'béing_the_

first grou?.

I guite frahkly don't know when the first Americén

‘came into this area.

THE COURT: Assume that that is the case.

THE WITNESS: I will assume that is the

s -

. THE COURT{fThat doesn't, of cbursé,i
prqve-it.g'ﬁptffog the purpose of‘ﬂhe'question.

T thihk_ﬁe'can get on much faster.
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Q.

A

(By Mr. Hovis) Now, if we might move to the -

‘organization of Washington territory in 1853,

~do you know the boundaries of the Washington

territory asrit wasﬁorganizéd by cOngréss at that
time?l |

No, sir, I don't. _ 7 '

Were you familiar with the fact that when it was
organized it had the smallest non-Indian population
ofbany,tetritory'that.was aver organized by the
Congress of the ‘United- States° -

I wasn't famlllar with the fact, but 1t would Seem
to fit with other facts that I know.

Now, were you familiar with' the census that was

taken by the United States Marshall;rJ. Patton

Anderson, when he was first appointed in 18537

I don't remember this particular census, buﬁ
I'm sure I have seen it because I have gone through
all censuses in the Washlngton area.
_ Would vou repeat that name, please?
J. Patton Aﬁderson-'

J. Patton Anderson.

_And that Was, I thln? you have testified on your

dlrect examlnatlon, somewhere in ‘the’ nelghborhoodr=

of 4, ODO people. Ln all,of Washlngton terr1tory°

X sald 2, 000“§eople, E thlnk,'and,was really talking
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ohlf'of Western Washington. 'Thaﬁ was a figure} -'
a ball park figure.
So, you had 2,000 people .in the,case.area‘in about -

18552

. That .was what I suggested. That may not be correct,

but it was a rough figure that I gave. '

Thét.is non—Indian,,Z,OOD non—IndianS?"

Oh, yes. |

Now, there were no whites located iﬁ any-aréé in
which members of thé Yakima Indian Wation were |

at that time: is that not. true?

"I don't know,

Do you have any evidence that any Yakima Indians
in this area were in contact with whites orfhad
whites living -among them?

I bhave no evidence that any Yakima Indians had

whites living among them. They were in contact -

with, of course, the Evans party.

We 'are talking about treaty times,

of course?

'”Yes.
. There were Yakima who were in the=Westerh Washington'
: _grea‘fhat were in1cpﬁtact with whites at least

'&Sfaqri? as about 1853. Winthrop notes some,

for example.
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I'm talking about there was no settlérs among

their villages or where they were iiving?
sure, I don‘t'knwanjifm not coméetentito,diécuss,
the-Yakimé on,théir home grounds.

THE COURT: Well, it is 4:00 o'clock
now. I think if there is'anything'furtheri§hat-‘
you havé, Mr. Hovis or anyonérelse'has we will
deféf_it until Dr,'Riley retuins. | 7 _

- ' MR. CONIFF: I have discussed that with

Dr. Riley, and he advised me thatrhe,should be -

able == correct me lf I am wrong, Dr.. Riley -« he

,shoulﬁ be.able .to prepare hls comments and perform

the research by Worklng tomorrow and Monday and

would be avallable Tuesday to complete this area

of the case.

'Am I correct in making that statement, .
Dr. Riley?
- THE WITNESS: Yes, I could do that.

" MR. CONIFF I would also llke to point-

out that the area WOuld include cross~exam1natlon

of Dr. Barbara Lane, any possmble rebuttal of

Dr. Riley} and*I'would like to have the Court note

"i?ﬁhat;i haﬁe ﬁof ha&'redirect yet on Dr. Riley.

-

THE COURT Yes. I have that in mind.

I meant to lnclude you by my sweeping invltathH
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‘everyone that has anything‘further to clarify.

MR. PIERSON:.The only other thing I

would add is that sonme ;eqtests were made Of

Dr. Riley for information that he wéulq provide

us at that time. I would just liké,to,add'that“

paxt. | o | : | :

| THErcoﬁRT: Very well. We will iecess

now until 9:00 a.m. Monday morning next, and-_

I trust that you will be able to get séme(éorﬁ

of rest oﬁt'ofrthefrést;af thé;weékend én& come

backlrefréshed ahd ready'tovcarry on ﬁiéh our work.
(At 4:00 o'clock p.m. ?roceedings
in the above case were recessed

until Monday, September 10,
1973, at 9:00 o'clock a.m.)
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| the United States District Court for the Western District

“of our shorthand notes of the matﬁefs herein reported.

- +

CERTIFICATE
We,.the undersigned official court reporters in and for

of'Washingtogizgo;ggreby pertify and affirm that the foregoing

transcript of proceedings is a true and accurate transceription
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CARRCLL RILEY

Legend:
C~-Conif?f
D-Dysart
H-Hovis
G-Getches
P-Pierson.
S~Sennhauser
Z-Ziontz
MeG-McGimpsey
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