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I. INTRODUCTION

The attempt of plaintiffs in this case to initiate basic

discovery approximately seven months ago has met only with minimal

suocess. Interrogatories were propounded to the defendants

Carl Crouse. and the Washington State Game Commission in August

of 1972. .No response was made. for over four months. Finally,

on November 30, 1972, plaintiffs through their liaison counsel

filed a. motion to compel answers to the interrogdtories and

for expenses pursuant to Rule 37. On December 8, 1972, the

matter came on for hearing and the defendants failing to respond

to the interrogatories filed nothing fn opposition to the motion.

No explanation was offered for their failure to answer, object. ,

or seek additional time to do so.= The court ruled from the . .

bench at this hearing that the Department of Game would have



1 until March 8, 1973 in order tc answer or obj-ect to the interroga-

2 tories. Thus, the defendants were given an additional ninety

3 days to respond -- a total of six and cne=hal'f months.

On December 30, 1972, plaintiffs Muckleshoot indian

6 Tribe, Squaxin Island Tribe of Indians, Sauk-'Suiattle Indian

6 Tribe, Skokomish Indian Tribe, and Stillaguamish Tribe of Indians

7 filed a motion to reconsider plaintiffs' motion to compel answers

8 to interrogatories and for expenses- including attorney's fees

9 on the grounds that the court's order affording the- defendants

10 additional time in which to answer oz object. to the interrogato-

11 ries and failure to award expenses and attorney's fees was

improper without a finding of substantial justification for
defendants' failure to respond. The matter was heard on

14 January 5, 1973 and the court denied the motion. This denial

was embodied in the court's order of January 9, 1973.

16 The question of defendants' response to .the interroga-

tories propounded on behal f of the plaintif fs in this case is agai

18 before the court. This time the matter is here because of

19 defendants' failure to answer or object to the interrogatories as

20 ordered by the court. The answers filed included many response
21 which were incomplete or evasive, others stated the word "objectio

22 without any specification of the grounds for objecting. The

23 "answers" were. not. even made under oath or signed by any of the

24 parties to which they were propounded.

This case has languished the. Federal District Court

26 since September 1970. Part, of the reason for the pitifully
slow progress of the matter has been the dilatory approach

28 of the defendants Washington State Game Commiss'ion and Carl

29 Crouse. 1Ls the lawfullness of these .defendants' activities

30 in, attempting to impose- state fishihg regulations upon the

plaintiff tribes is challenged, their questionable activities
32 continue. These defendants have little to gain by a rapid ad—



judication of the matter, while on the other .hand, it. is in

the plaintiffs' .interest to.have the case. adjudicated, as rapidly

3 as possible. Under these circumstances, plaintiffs must. prevail

4 upon the court to expedite the case.
II. DEFENDANTS SHOULD BE COMPELLED TO ANSWER

THOSE INTERROGATORIES WH1CH THEY FAILED
TO ANSWER

The failure of defendants Carl Crouse. and the Washington

8' State Game Commission to answer interzogatmries to which answers

9 are sought by this motion fa.ll into four categories. (1) Those

10 to which an unspecified "objection" was made, (2) those to

ll which the objection made is not well taken, (3) those to which

12 the answer. was evasive or incomplete and (4) those which im-

13 properly refer the plaintiffs to the records of the Washington

14 State Game Department. To simplify the consideration of this

15 motion, this memorandum deals with interrogatories to which

16 answers are sought by the category into which the failure to

17 answer falls.
A. Uns ecified "Ob'ections" In Res onse To An

Interro ator Are Treated As No Answer At All

20 In response to numerous interrogatories defendants

21 offer no basis for objection but merely state the "objections".

22 This is the case with interrogatories 2(b), 2(c), 2(d), 2(e),
23 2 (f), 3 (b), 3 (c), 3 (d), 3 (e), 8 (b), 8 (c), 8 (d), 8 (e), 8 (f),
24 8 (g), 9 (b), 9 (c), 9 (d), 9 (e), 9 (fj, 18, 19, 20, 21, 29, 30,

25 31, 41, 42, 45, 46, 47, 78, 79, 84, 85, 89, 90, 91, 92, 201, ==

26 208, 239, 240, and. 241.

27 Rule 33 of the Federal Rules of. Civil Erocedure requires

28 that "Each interrogatory shall .be answered separately and fully

29 in writing ~nder oath, unless it is objected to, in which event

30 the reasons for db'ection shall be stated in lieu of an answer". "

31 [Emphasis supplied). It is well settled that since the 1970

32 amendments to Rule 33 . answers and objections are to be served



together. Wright S Miller, Federal Practice. and Procedure: Civil

52173 9970); 4A Moore's Federal Practice 1)33.27 (1972) . The

failure to specify any grounds for the objection is tanta'mount

to no objection at all and. thus no response to the interrogatories'.

Objections must be specific and be supported by a detailed ezplan-

ation of why an interrogatory or-class of interrogatories is
objectionable. A .co Oil Cor , v. Certified Trans . 'Inc. , 46 F.R.D.

428, 430-31 (W. D. Mo. 1969); Erone Cor . v'. Kouras' Theatres

corO. , 22'F. R. D. 494 497-98 (s.D. N. Y. 1958); Pa as v. Lowe's

)0 Inc. , 13 F.R.D. 471, 474 (M. D. Pa. 1953); Shrader v. Reed, 11

F.R. D. 367, 369 (D. Neb. 195j.); Mall Tool= Co. v. 'Sterlixx Varnish

12 Co. , 11 F.R.D. 576, 579 (W. D. Pa. 1951); Ru v. Vock & Weiderhold,

13 Inc. , 52 F.R.D. 111 (N. D. Ohio 1971); White w. .Belo'inis, 53"F;R.D.

16

18

480 (S.D. N. Y. 1971); Powerlock S stems, . Inc. v. Duo-Lok, Inc. ,

54 F.R.D. 578, 579 (E.D. Wise. 1972) .
Further, it is has been held that merely stating that

the person from whom discovery is sought objects to the interroga-

tory without specifying the grounds for the objection will

be treated as a waiver of objectio~. Cardoz Cor . v. Olin Matheso

20 Chemical Cor . , 23 F.R.D. 27, 31 (B.D. Ill. 1958) . Consequently,

21
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the failure by the Department of Game to. make objections in the

manner contemplated by Fed. R. Civ. P.33(a) constitutes a waiver

of those objections; The promise of a "separate memorandum"

made on page 2 of defendants' answer does not alter this result. .
lf the separate memorandum had been filed. within the period

allowed for answering, perhaps it would. That. time, however,

has long since pass'ed an'd, the promise of a. later. filed. objection

is unacceptable.

Under the circumstanc'es, the court should enter an

order requi'ring the defendants to answer immediately each of
the interrogatories which was not answered but to which an unspeci

fied- "objection" was made. These interrogatories are -listed



above. In addition, every other interrogatory the answer to
which depended upon or refers to such interrogatories should

be answered.

B. Defendants Should be Com elled To Ariswer
Interro atorres. To Which Im ro er
0 ectfons Were Ma e

10

Specific objections were made to only two interrogatories.
The objection to one of these interrogatories especially is not

well taken. Interrogatory 200 asks "Has the Game Department

ever concluded, sponsored or utilized any studies or reports
which address the question of [nine specific topics) 2" In

answer, defendants state "Objection. Question too broad and

12 goes to ultimate legal conclusions in-suit. " First. , it no

13 ground for an objection to discovery that. it goes to the ultimate

14

15

16

17

18

20

21

22

23

24

legal conclusions in the case. Se'cond, it is difficult to
understand .how a question about. studies and reports could go

to the ultimate conclusions in this case
Und'er Rule 33(b) interrogatories may relate to any

matters which can be the subject of discovery as provided in Rule

26(b), that is, "any matter, not privileged, , which is relevant to
the subject matter involved in the pending action. . . ;-" That a

question is "too broad and goes to the ultimate legal conclusions

in suit. " is not such an objection. interrogatory 200 relating to
the conduct of any studies or report .on various questions would

seem to be well within the intentions of the draftsman of the ..

25 Federal Rules of Civil Procedure when they stated that "the

existence, description, nature, custody, condition and location
of any books, documents, may be discovered. " Defendants should

be ordered to answer interrogatory 200 without further' delay.
29

30

31

32
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Rule 27(a) (3) states "for purposes of this subdivision

any evasive or -incomplete. answers are .to be. treated as a failure
to answer;" Responses to numerous interrogatories by the d'efendan s

were evasive mr incomplete. Each such answer is considered

briefly below. For simplicity, the .complete interrogatories'
and purported answers are not. set out here in full, and reference
should be made to, defendants' answers in considering this motion.

The interrogatories to which incomplete ar evasive answers

have been made are interrogatories 2 {a)„3(a), 4, 8 (a), 9 (a),
10, 43, 49 (b), 49 (c), 52, 54 (a), 55, 56, 57; 58, 59, 60, 66,
73 I 1021 115I 116I 135 I 139 I 150 (a) I 160 (b) I 165 I 173 I 176 I

179, 183, '202 {b), '209, 217, 224, 236'(a), 236 (c), 244 (b), 246

and 259.

18

19

20

21

23

Interrogatories 2 (a), 3 (a), 8 (a), and 9 (a) each ask

for. an explanation of the Game Department's opinion of the

eaning of. various parts of treaty language to the tres. ty Indians

and to the non-Indians who treated with the Indians circa 1840-

1860. Although in answer to interro'gatories 1(a) and 1(b)

the defendants indicate they have formed, such opinions, their
answers to interrogatories 2 {a) and 3 {a) merely quote from

a United. States Supreme Court decision in 1968. The language

is not directly responsive to .the question. Further, the interro

27

28

29

31

tory seeks the opinion of the Game Department, not of. the United

States Supreme Court. Presumably, the court was giving its
present interpretation of the treaty language, not expressing

what the treaty party understood it to mean. If the Game'Departme t
has interpreted the treaty phrase, as the persons answering

the interrogatories indicate they have done'; i.t is important

to discover the meanings which they believe were, in the minds

of each of the treaty parties. The Supreme Court treatment



of the treaty language in 1968 in the context, of a s'pecific

case is not what is sought. The same problems .exist with the

answer to interrogatory 4 in which all bases for the Department

of Game opinions relating to interrogatories 2„3, and 10 are

tll . P~ll T 'I . . ~Dt t-oi. S

and. the decisions cited therein.

Interrogatory 43 asks for detailed information about

the process followed by the Game Department in issuing ~lations
and orders governing, the taking of .fish such as the. type of

10 data upon which the regulation order. is based, whose recommendatio

are considered, who makes the final determination, what proceeding

12

13

are .conducted, etc. Instead of answering these questions,

the defendants merely cite 'the section in the Revised Code-

of Nashington which gives the state Game Crcmaission its authority.

16

17

Interrogatory 49 asks for information about the facts
behind the decision of the state to allow fishing on spawning

beds and holding pools immediately preceding the spawning period,

18 To the .extent. that "unlimited information" would be necessary
to answer the questions, plaintiffs do not. ask the court to

20

21

24

27

28

29

30

order an answer, although it, is suggested that "unlimited. "

information would not be required to answer the questions.
However, the answers which are . given are incomplete. Specifically
parts b and c are not specific. enough. Part .b asks upon what

data permission to fish on spawning beds and holding pools

is granted. The portion of the answer to that section of the

question concerning data states "The data relied upon consists
of records of observed steelhead beds and ma3of steelhead spawning

areas. " Zo data is specified-and, the answer itself is uncomprehen

sible. Part c of the question asks upon whoSe recommendation

the permission is granted. The answer, at best, refers merely

to "staff recommendation". In order to complete disccvery,
including the taking of depositions it will be necessary to



10

know specifically, by name, the individuals. who made the recommen-

dations.

Interrogatory 52 asks whether the state has ever permit-

ted. the taking by hook and line oX iteelhead from spawning

beds or holding pools of other anadromous fish immediately

preceding spawning periods. for such other fish. The answer

is totally unresponsive. It is "No. The Game, Department does

not possess legal authority to permit the taking of food. fish
by hook and line. " The interrogatory asks about the taking

of steelhead not of so called ".food fish". Further, no explanatio

12

13

15

16

18

20

of the apparent definition of "food fish" is given.

Interrogatory 54(a) asks for the Game Department descrip-
tion of the operation of a fish trap. The answer given is
"a device which is capable. of trapping fish". The answer is
inadequate. in that the definition would, fit nearly any method

of fishing such as netting, seining, etc. .

Interrogatory 55 asks whether the Game-Department .has.

ever. considered. permitting the taking of steelhead. by various

techniques. A very brief eYrpplanation of the types of fishing
that have actually been allowed. is given but. no answer' to the.

22

23

question of whether there has been. considerafi. on of any other
methods is given. The answer seems to be. in the affirmative
but is.not .directly stated. If the answer is in the affirmative,
it would be necessary for interrogatory 56 and either 57 or
58 to be answered as 'well.

27

30

31

The. answer to interrogatory 58 begs the question. The

question is upon what grounds peYmission to use various methods

of fishing' was rejected. Although it is not anywhere stated.
that permission was in fact. z'ejected, the answer given is "commer-

cial fishing methods for the taking of game fish. have never

been authorized by the legislature ox the Gam'e Commiss'iox. "

hat are ".commercial fishing methods"2 Even if there was a



definition given, the fact that they'have never been authorized

certainly does not answer upon what grounds permission' is rejected

Likewise, the answer to interrogatory 59 which asks the grounds

or reasons for failure to consider taking fish by other methods

than hook and line .merely states "the law does not permit it".
And the xesponse to part b of interrogatory 59 fails to specify

the facts which support a choice of'hook. and line methods af .. .

fishing and is not responsive. The answer states merely "fa'cts

which were. before the legislature .when, in the exercise of

10

13

its discretion under the state's police power, it prohibited

commercialization of game fish. "

interrogatory 60 asks fof the specifically identified

sources setting forth facts which support a hook and line fishery.

Instead. of answering the question, the defendants state merely

"The Game Department cannot substitute. its. judgment for that

of the legislature of the. State of. Washington. See: R.C.W.

19

Title 77. "

Interrogatory 66' asks .for the 'Game Department's "best

estimate" of the number of sport fishermen without licenses

20 ho lawfully fished during -the last. ten ye'ars. ' The answer

21

23

iven by the defendants .is that no license data is available '

for such persons. Of oourse, License data is not ave. ilable

if . the persons ar'e . not licens'ed. The question 'is what is the

26

27

29

30

31

est estimate of the department as to the number of. such persons.

Interrogatory 73 asks fdr information concerning organizagi

which purport -to protect ox represent the interests of Washington

State sport fishermen. Defendants refer. .in parts a and b of

this question to a list of persons receXving notice of proposed

rule making, etc. , given in answer .'to interrogatory 71. This,

answer is- evasive and patently inaccurate. Most of the persons

listed are representatives of newspapers and, various' periodicals.

In addition, even counsel fcr the government and one of the



attorneys for plaintiffs is listed. Unless the Game. Department .

does not have the information necessary to answer interrogatory

73 and all of its sub —parts, it should be, required to do so

Interrogatory 102 s.sks when artificial production technique

10

for steelhead began. The question is evasively answered saying

that Game has utilized artificial propagatio~ since its formation

but, that it is "not legally responsible" for the activities
of its predecessor. " Regardless of. "legal fesponsibility"
the question must be answered if the party from whom discovery

is sought .has the information.

Interrogatory 115 asks about the beneficial conservation

aspects of takin'g-steelhead, by certain fishing techniques

14

17

18

19

20

The .answer. given is "Taking of game, fish via commercial gear

for commercial purposes is not permitted by sta. te law. . Game.
'

will not. look behind duly enacted state laws. " If the defendants

do not know the beneficial conservation aspects of such fishing,

they should say so. Instead, they are saying, in effect, "we

will not tell what the beneficial conservation aspects are. "

In interrogatory 116, the bad conservation aspects of. taking

steelhead by- the same fishing techniques referred to in interroga—

22

23

24

25

27

28

29

30

31

32

tory 115 are. inquired about. The answer given is inadequate

and nonresponsive in that it states "the number-of steelhead

ill not sustain commercial fisheries . .. " The question simply

does not ask about "commercial" fisheries but about. fishing
techniques. lt is telling, however, that the. Game DePartment

as purported, to answer the question 'at all in that. enumerating

any bad aspects. of fisbing by techniques other, than. hook and

line would tend to "look behind duly enacted state laws. "

In interrogatory 135, information concefning over-escapemdn

is sought. Although the answer to interrcigatory 134 indicates
that, observation of incidents of over-'escapement has been made,

the answer given to interrogatory 135 is merely that "no precise

10.



10

12

13

16

17

18

data is available. " Certainly if theze. have been observations

of the occurrence of over-escapement, questipns suck as 135(a)

as to when the over-escapement occurred, c&n be answered as

can the other. sub-sections of interrogatory 135. Certainly

135(g) asking "what regulations permitting treaty Indian fishing

were issued for each one'having an over-escapement can be answered

If answers cannot be made with precision it will be revealed

in the answer to interrogatory 136 which asks. for the sources

of the information given in 135.
The inquiry in interrogatory 139 concerns the opinion

of the Department of Game concerning purposes foz fishing;

Rather. than answering the question, defendants dodge. the issue

and. state that. the legislature determines the purpose for which

game and fish may be taken. The same defendants refer to "commer-

cial" types and methods of fishing -in-the answers to other

interrogatories but refuse to answer this interrogatory concerning

the significance that the'Department places on various fishing

purposes. If interrogatory 139 is answered, interrogatories

19 140-142 also should be answered.

20

22

25

27

28

Interrogatory 150(a) asks what procedures, have been

enacted pursuant to R.C.W. 34.04 relating to making provision

for an indian net. fishery for steelhead. . instead of answering

the question, the answer "R.C.N. 34.04" is given.

In answer to interrogatory 160(b) concerning the process. ' .

by which the purposes, policies and objectives of the Game

Department are determined„ the answer "the legislature and

staff review" is given. The question is by what process they

are determined The answer is not responsive.

Interrogatory 165 asks about the wffect .oh the number-

30 of harvestable steelhead by certain specified actions. The

answer. 'to:all' sections of that. question is "it would, reduce

the catch if each of the assumption were true " The answer

11.



is simply not responsive to the question which relate to harvestab

steelhead; the answer concerns size. of catch. Presumably the

Game Department is in a position to give its opinion and on

each individual sub-section with some 'specificity.
an extremely evasive answer is given to interrogatory

173 which inquires about. the topographical, chemical and, environme

tal conditions of a body of water necessary to sustain steelhead

runs and spawning. The answer given is ."the natural conditions

that exist in the accessible watersheds of Washington support

10

12

13

14

15

16

20

22

23

24

steelhead populations. " Part b of the question asks for the

specifically identified sources supporting the answer. The

answer to the question given by defendants is "the steelhead

catch data referred to in previous answers. " The answers to

both parts of this question are not helpful a.t all. Certainly

the answers are available within the department and the sources

can be specified with little difficulty.
Interrogatory 176 a.sks what types of food. on which steelhea

subsist. The answer given is "natural aquatic and terrestrial
organisms. Data will be made available upon request. " The

interrogatory, of course, is. a request:for the information

and. it is simply not sufficient. to state that data will be

made available.

The answer to interrogatory 179 is unintelligible.

The question is in what ways is the statement made in 178 inaccura

The answer is "there .is a relationship between wetted. perimeter

26 and spawning and. rearing of" steelhead 'in streams. " Whether

27 in context of interrogatory 178 or not, the answer makes no

sense.

30

32

Interrogatory 183 asks for specifically identified sources '

supporting the answer to interrogatory 180. The answer is
"escapement data for various watersheds. " This, answer is evasive

and not responsive to the question. It seems calculated to



frustrate the purposes of discovery rather than to satisfy
them.

Interrogatory 202(b) asks whether the State of Washington

separates fishery data between commercial and non-commercial

take. The. defendants do not answer the question but merely

state it is unlawfu. l to 'commercially deal in steelhead. "

Interrogatory 209 asks which organizations have'favorecL'

the classification of steelhead as a game fish. The only answer

given is "the legislature 'of the State of Washington since .

10 1933." The legislature . is not an organization. Are we to

12

13

16

assume that no erganizations have favored the classif ication

of steelhead as a game fish so far as the Game Department knows?

Interrogatory 217 asks for details expanding on the'

answer to. interrogatory 216; Although the answer to 216 indicates

that a study was done, the answer to 217 is "no data available. " .

And interrogatory 218 asks for the sources for the answers

17 to the preceding questions but the answer "not .applicable"

20

22

23

25

26

27

30

31

is given.

In interrogatory 224 information is sought concerning

seizures of Indian fishing equipment or progerty. The question

is purportedly answered by reference to Department files.
The que'stion' of whether that. reference is adequate is treated

in part. d below. However. , even if reference to the files is '

an adequate way to answer most of the. questions, at least parts

n and o could not be answered, by the files. These sections

ask about, the authority under which the. items are: held jgy the

Department and the procedures there. . are ifor handling them.

The answers to parts a and c of interrogatory 236 are

inadequate Part a asks why steelhead were' transported to

other states by the Department of Game and the answer is "data

is available at the Department of Game headquarters, " . Although

reference--to .data on file with the Department may be proper

13-



under mome cix'cumstances, it is not proper when the question

asked is "why. " Part c .asks what money or property was exchanged.

for transported steelhead. The answer given is "will check

to see. if. data is available. " This type of answer lo'ses sight. .

of the fact that these'interrogatories are'.directed at the

Director of the, Depax'tment and all of his agents and employees

as well as the Commission' itself. Certainly i;n the files and'

records of the Department and in the knowledge of the Director. .

10

12

13

17

18

20

21

22

23

25

26

27

28

29

30

31

or some of his employees this information is present. . In any

event, it is not- proper to state merely that the party answering

the interrogatories "will check" to see Af he. can obta. in the

information. .
Interrogatory 244 {b) seeks the identity of sources upon

which the answex to interrogatory 243 is based. The answer

"returns of marked fish in departmental records" is given.

This hardly satisfies the request for "specifically identified

sources. ". Of couxse, the records of the Department contain

the sources; it is the identity of them that. is sought. by the-

interrogatory and it. is only through such identifica'tion that

discovery of the sources themselves and examination of such

sources can be made.

Likewise, interrogatory 246 requests information about

reports and studies, but the defendants answer simply that

they are available at the Department of Game headquarters upon

request. Without. further information they cannot be requested;

Interrogatory 259 a.sks, . whether, in the opinion of the

Game Department, Indians must. utilize the -same materials used

by their predecessors in order to exercise present day treaty

fishing claimed, by them. The answer give completely begs the

question. It states "Game befieves that a court of competent,

jurisdiction-vill decide this. question of claimed treaty rights
and implementation thereof, if any. " Plaintiffs already know



this. They are asking what the Department. of Game's opinion of

the subject is.
D. Reference Ta The Piles And Records Of. The

De artment o Game an Answer To -A N er
Of Interro atorxes Was lm ro erl Made.

10

13

14

15

The discovery rules are not designed to put more burden

on one party than another .and, as stated by Rule 33(c) where "the

answer. to an interrogatory may be derived or ascertained from the

business records of the party upon whom the interrogatory has been

served. ..and the burden of deriving or ascertaining the answer is
substantially the same for the party serving the interrogatory as

for the party served. , it is a sufficient answer to such interroga-

tory to specify the records from which the answer may be derived

or ascertained and to afford the party serving the interrogatory

reasonable opportunity to examine. . .such records. . . ." The use of
the option provided by Rule 33(c) has been set out in some detail.

16

17

18

19

20

21

22

23

24

25

*** The option provided bv Rule. . 33:(c)
is available only if the burden of
deriving or ascertaining the-answer
is substantially the same for the
party serving the -interrogatories
as for the party served. . Whether
this is the case will be for the
party to whom the interrogatories is
directed to resolve in the first
instance. If he believes that he is
entitled. to avail himself o'f .this
provision and. desires to do so, he
will respond, to the interrogatory
hy ~f t.l 'a f h' h
the. answer may be found. . . (Emphasis
supplied) 8 Wright & Miller, Federal
p t' d P 6, C' 1 SST7
at 0

27

28

In the interrogatories propounded by plaintiffs to

the defendants Carl Crouse and the Washington State Game Commissio

there are: numerous responses indicating that data sufficient
29 to answer. the question are available in the records of the

30

31

32

Washington State Department of Game in Olympia. The ~question

is not whether the material exists in the .files of the Department

of Game, but rather. whether it is more. burdensome for defendants

15.



to produce the information -in response to the interrogatories
than it is for plaintiffs to travel to Olympia, search the

10

12

13

15

17

18

19

20

21

22

25

27

28

files„and derive the information. Resides making no indication
that the burden is the same or greater Xor the Department of
Game than it would be for pla. intiffs, there -is no indication

of exactly where in the .records the information can be found

or how one would go about obtaining it if they were to travel
to Olympia. In a number of answers the identity of specific
reports or files is omitted. In an Advisory Committee Note

to the 1970 amendment to Rule 33(c) a statement, applicable

here, was made. : "The interrogating party is protected against
abusive use of this. provision through the reguirement that
the burden of ascertaining the answer must be substantially

the. same for both sides. A respondent may not impose on an

interrogating party a mass cf records as to which research

is feasible only for one familiar with the records. " 48 F.R.D.

at 524-25.

The interrogatory answers in which reference. .is made

to Game Department records includes iuterrogatories 64, 65,

69(a), 74, 75, 76, 81, 82(c), 99, 100, 101, 108, 195, 213,
216, 224, 227, 229, 231; 235, 236(a), 236{b), and 246. It
is plaintiffs' belief that at least some of the ninformation

sought must already be compiled making it. considerably easier
for defendants to furnish the information from their records

than to have them searched by plaintiffs in an attempt to discover

the information that is sought. Other. references to Department

or Commission records is made in instances in which plaintiff
has a ser'ious doubt. that the information can be. found in the

records. For instance, inguiries relating to. the Commission' s

30

31

dealings with organizations concerned, with sports fishing may

not all be in the Commission minutes. The dealings of such

organizations with the Department (as opposed to the Commission)

16.



will probably not. be found in any minutes„ but may be most.

completely in the memories and knowledge of 'Department personnel.

(Interrogatory 74-75) .
III. THE INTERROGATORY=ANSWERS ARE ALL

INEFFECTUAL IN THAT THEY ARE NOT
SIGNED BY THE PARTY ANSWERING THEN.

Rule 33(a) of the Federal Rules of .CiVi 1 Procedure.

10

12

13

14

15

17

states that "each interrogatory shall be answered separately

and fully in writing under oath. . . . The answers are to be

signed by the person making them, and the objections' signed

by the attorney making them. " No party to this case has signed

the answers. The interrogatories were propounded to defendants

Carl Crouse and the Washington State Game. Commission, however,

they bear the signature of defendants' attorney, Joseph L.

Coniff, Jr. It is clear from the face of the Rule that. the

interrogatories must be answered and signed. by the party to

whom they are addressed, S Wright s Miller, Federal Practice

and Procedure, Civil 52172 at 535 (1970); Jones v. Goldstein,

20

23

24

41 F.R.D. 271, 274 (D. Kd. 1966) and the party to whom the

interrogatories are served, must sign them even though his attorney

has also signed them. Jones v. Goldstein, ~su ra, at 274. Further

more, it is improper for. the party's attorney to answer the

interrogatories. 8 Wright s Killer, Federal Practice and Procedur

Civil 52172 at 535 (1970). Also„ there is no purported oath

attesting to the truthfulness of the interrogatory answers.

Without this, 'they are worthless. An unsigned. and unverified

27

28

29

writing does not. qualify as an answer to interrogatories.

Cabales v. United States, 51 F.R.D. 498, 499 (S.D. N. Y. 1970) .
IV. PLAINTIFFS ARE ENTITLED TO EXPENSES

INCLUDING ATTORNEYS' FEES

30 Whenever a motion compelling discovery is permitted,

Rule 37 (a) (4) requires that:

32

17.



*** ... the court shall, after opportunity
for hearirg, require the party or
deponent whose. conduct necessitated
the motion or the party or attorney
advising such conduct or both oX them
to pay the moving party the reasonable
expenses incurred in obtaining the
order including attorneys' fees, unless
the court finds that the .opposition
to the motion- was substantially justified.
and that other circumstances make an
award of expenses unjust.

10

Zn this case, if the court grants pls. intiffs' motion

to compel answers to the unanswered interrogatories or those

which are not properly and completely answered
„

it should, make

an award of the expenses incurred, in obtaining the order including

12 attorneys' fees. Narrett v. . Zord Motor Co. ; 52 P.R.D. 120

13

14

15

(W. D. Mo. 1969) .
A second basis for obtaining expenses and attorneys'

fees is found in Rule 37(b) (2) which provides for sanctions

against the party who violates the court order to answer interroga

18

19

20

21

22

23

27

tories. Xn this case, the court ordered responses to be made

to interrogatories propounded to defendants by March 8, 1973,

as indicated above. Many of the interrogatories simply were

not responded. to. Although there may be some debate about

the type of answer given to many of the interrogatories, there

can be no debate about the total failure of the defendants

to respond to several of the interrogatories, such as those

which they answered with the word "objection. " Thus, it is
clear that the court's order requiring discovery is subject

to the sanctions provided in Rule 37(b) (2) . These sanctions

include rather drastic measures going to the substance of the

28 case.
29

30 The sanctions provided by Rule 37 (b) (2) are:

32

(A) An order that the matters regarding which the order was
made or any other designated facts shall be taken to be

(Pootnote continued next page)

18.



In lieu of the rather sweeping measures which the court

may take, or in additon to them, the court is bound to "require

the party failing to obey or- the attorney advising him or both

to pay the reasonable expenses including attorney's fees, causecL

by the failure unless the court finds that the failure was sub-. .

stantially justified or that other circumstanceS make an award

of expenses unjust. " R. De. Bovard & Cie v. S.S. Ionic Coast,

46 P.R. D. 1 (S.D. Texas 1969); Austin Theatre, Inc. v. Warner

Bros. Pictures, Inc. , 22 P.R.D. 302, 304 (S.D. N. Y. 1958) .
10

12

13

Pihhlly, sanctions are available under Rule 37(d) which

is applicable when a party fails to' respond to discovery.

Again, the failure to answer or properly object to many of

the interrogatories in this case is a basis for impo'sing the

sanctions under Rule. 37. {d). The Ru1e requires the court to

15 order "the party failing to act. or the attorney advising him

or both to pay the reasonable expenses, including attorneys'

fees, caused by the failure, unless the court finds the failur'e

18

19 (footnote continued)

20

21

22

23

24

established for the purposes of the action in accordance
with the claim of the party obtaining the order;

(B) An order refusing to allow the disobedient party to support
or oppose designated claims or defenses, or prohibiting
him from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or 'stay-
ing further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof,
or rendering a judgment by default against the disobedient
party;

27

28

(D) In lieu of any of the foregoing orders, or in addition there
to, an order treating as a. co~tempt of court the failure. to
obey any orders except. an order to submit to a physics. l or
mental examination;

31

(B} Where a. party has failed. to comply with an order under
Rule 35(a) requiring him to produce another for examination
such orders as are listed in paragraphs (A), (B), and (C) o
this subdivision, unless the party failing to comply shows
that he is unable to produce-such person for examination.

32



was substantially justified, or that other circumstances make

an award of expenses unjust. " Allied Artists Pictures Cor

v. Giroux, 50 F.R.D. 151 (S.D. N. Y. 1970)

10

13

15

16

Under any of the provisions of Rule 37 allowing expenses

and attorneys' fees plaintiffs are entitled to an order requiring

defendants Carl Crouse of the Washington. State Game Commission

or the attorney advising them or -all of them to pay substantial

expenses including the attorneys' fees which have been incurred

and a.s a result of this failure.
CONCLUSION

This court should, order defendants Carl Crouse and

the Washington State Game Commission to answer all interrogatories

as specified above which have not been answered, which have

been improperly .objected to„or which have been inadequately or

evasively answered. Further, an award of expenses including

attorneys' fees must be made.

18

Respectfully submitted,

20
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24

25
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29

30

31
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