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DAVID H. GETCHES

DOUGLAS R. NASH

NATIVE AMERICAN RIGHTS. FUND
1506 Breoadway ' T
Boulder, Colorado - 80302
Telephone (303) 447-8760

DAVID ALLEN
JOHN SENNHAUSER . L S - L
MICHARL TAYLOR -~ =~ ... . ... . _ .. . L A
LEGAL SERVICES CENTER L ' . ST ’

104 1/2 Cherxy Street _ . . . L LT
Seattle, Washington .-98104 R .
Telephone (206) 622-8125 - R

Attorneys for Plaintiff-Intervencrs .. .. '
UNITED. STATES DISTRICT COURT . ....... . _.. ..

WESTERN DISTRICT.OF WASHINGTON .

UNITED STATES OF AMERICA CIV. NC. 9213 7 - ...~ R

et al,

MEMORANDUM IN
SUPPQORT OF MOTIONS .
TC COMPEL "ANSWERS .
TO INTERROGATORIES
AND FOR EXPENSES

Plaintiffs, =~
VE.
STATE .OF WASHINGTON, et al,

Defendants. -

.
.

I. INTRODUCTION
The attempt of plaintiffs in thiS'caééwto”ihitiate.basip
discovery approximately seven months ago has met only with minimal
sucdtess. Interrogatories were propounded to the defendants
Carl Crouse and the Washington State Game Commission in August
of 1972. .No response was made.for.over four months. . Finally,
on November 30, 1972, plaiﬁtiffé"fhfdugh their liaison counsel .
filed .a motion fo'compel answers to .the interrogatories and.
for expenses pursuant to Rule 37. On December 8, 1972, the .
matter came on for.heafing and the defendants failing tQ'rgsprQ
to the interrogatories filed ndthing_in:§ppbsitionfto'the motion. .
No explanation was offered for their failure to answer, object, -
or seek additional time to.do so.:_  The court ruled from the .. ...

bench at this hearing that the Department of Game would have
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in attempting torimpdge‘stateffishihg fegulations upon’ the

until March 8, 1973 in order to answer. oxr objééf féﬂfhejinterrnga—'
tories. Thus, the ‘defendants wefeﬁgiven an additional ninety
days to respond -~ a total of six aﬁd Snéahélihmonths.

On December 30, 1972, plaintiffs Muckleshoot Indian
Tribe, Sguaxrin Island Tribe of Ihdians; "Sauk~Suiattle Indian
Tribe, Skokomish. Indian Tribe, and Stillaguamish Tribe of Indians
filed a motion to_reconsider plaintiffs’ motion to compel answers
to interrogatories and for expehses  including attorney's fees -
on the grounds that the court's order affording the defendants
additional time in which to answer or object to the-interrogato-
ries 'and failure to award expenses and attorney's fess. was
improper without a finding of substantial justifigation for
deféendants' fallure to respond. The matter was heard on
January 5, 1973 and the court denied the motion.  This denial .. .
was embodied in the court's. order of January 9, 1973.

The gquestion of defendants' response to the interroga----
tories propounded on behalf ¢of the plaintiffs Iw this case is agailn
before the court.  This time the . matter is here because of . ____.
defendénts' failure to answer or obiject to the interrogatories as

ordered. by the court. The answers filed included many responses

which were iIncomplete or evasive, others stated the word "objection

without any specification of.thé grounds for objecting. The. .. ...
"answers" were not even made under oath or signed by any of.the.
parties to which they were propounded.

This. case has languished the Federal Disgtrict Court . -
since September 1970. Part of the reason for the pitifully
glow progress of the matter has been the dilatoxry approach
of the defendants Washington State Game Commission and Carl

Crouse. &As the lawfullness of these defendants' activities .- . .

plaintiff tribesg is challenged, their guestionable activities -

continue. These defendants have little to gain by a rapid ad- - _.

~
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judication of the matter, while on the other: hand, it is in - = |-

the plaintiffs' interest to have the case adjudicated as rapidly

as possible. Under these circumstances, plaintiffs mudt prevail

upon the gourt to.expedite the case. EE S L=

II. DEFENDANTS SHOULD. BE COMPELLED TO ANSWER LT
THOSE. INTERROGATORIES WHICH THEY FAILED _.] -
IO ANSWER. . . h - -
The failure of defendants Carl Crouse and the Washington

State Game Commission to answer interrogatories. to which answers

are sought by this motion fall into four categories. (1) Those. ..

to which an unspecified "objection" was made, (2) those to

which the objection made is not well taken, (3) those to which

the answer. wag evasgive or incomplete and (4) those which im- -*- "

properly refer the plaintiffs to the records of the Washington .
State Game Department. To simplify the consideration of this .
motion, this memorandum deals with .interrogatories to which
answers are sought by the category into which the failure to
answer . falls.

A. Unspecified "Objections" In Respdige To An’ E
Interrogatory Are Treated As No Angwexr ALt All  _“;

In resgponse to numerous interrogatories defendants

offer nd basis for objection but merely state the "objections".

This is the case with interrogatories 2(b), 2(c), 2{(d), 2(e),
2(f), 3(b), 3{(c), 3(d), 3(e), B(b}, 8(c), 8(d), 8(e), B(L),
8(9’); 9(b}, 9(c), 9(_dlr 9{e), 9(f), is, 19, 20, 21, 29, 30,

31, 41, 42, 45, 46, 47, 78, 79, 84, 85, 89, 90, 91, 92, 201,

208, .23%, 240, and 241.

Rule 33 of the Federal Rules of .Civil Brocedure requires

that "Each interrogatory shall be answered separately and fully

in writing under . cath, unless it is objected to, in which event

the reasons for Sbjection shall be stated in lieu.of an answer."

[Emphasisfsupplie&]. It is well settled that since £he 1970 —

amendmerits to Bule 33 answers and objections are to be served

x
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together. Wright & Miller, Federal Practice. and Procedure: Civil

e it

§2173 (1970); 4A Moore's Federal Practice §33.27 (1972). The
failure to specify any grounds for the objection is tantamount

to no objection at all and . thus no respofise to the interrogatories.
Objections must be specific and be supported by a detailed explan-—
ation of why &an interrcogatory or ¢lass of interrogatories is = 7

objectionable. - Apco 01l Corp; v. ‘Cértified Transp. Inc., 46 F.R.D.

428, 430-31 (W.D. Mo. 1969); Erone Corp. v. Kouras Theatres .

Corp., 22 F.R.D. 494 497-98 (S.D. N.Y. 1658); Pappas v. Lowe's | _

Iﬁc.{VIS:E?R;QQﬁi7;,"ﬁ7A,(M.D; Pa. 1953); sShrader v. Reed, 11

F.R.D. 367, 369 (D. Neb. 1951); Mall Tool Co. v. Sterling Varnish

Co., 11 F.R.D. 576, 579 (W.D. Pa. 1951); Rupp v. Vock & Weiderhold,

Inc.; 52 F.R.D. 111 (N.D. Ohio 1971); wWhite v. .Beloginis, 53 F,R:D,

480 (S.D. N.Y. 1971); Powerlock Sjsﬁems,finc.'v. Duo-Lok, Inc.,

54 F.R.D. 578, 579 (E.D. Wisc. 1972).

Further, it is has been held that merely stating that
the person from whom discovery -is sought objects to the interroga-
tory without specifying the grounds for the objection will ...___ "

be treated as a waiver of ohjection. Cardex Corp. v. 0lin Mathesgon

Chemical Corp., 23 F.R,D. 27, 31 {(S.D. Ill. 1958). Consequently,

the failure.by the Department of Game to. make cbjections in the
mannex'contemplated'by Fed, R.Cilv. F.33(a) constitutes a waiver =
of those objections. The promise of a "separate memorandum”
made on page 2 of defendants' ansgwer. does not alter this result,
If the separate memorandum had been filed within the period.......-
allowed for answering, perhaps it would. That time, however,
has long since passed and the promise of a later filed objection
ig unacceptable.

Under the circumstances, the.court should entexr. an e
order requiring the défendants to answer immediately each of

the interrogatories which was not-answered but to which an unspeci-

fied: "objection" was made. These interrogatories are-listed e
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above. In addition,.every other interrogatory the answer to
which depended upon or refers to such interrogatories should

be answered.

B. Defendants Should be Compelled To Answer . . = . . -
Interrogatories. To .Which Improper jj;W;=f T
Objections Were Made - ' L

B P S S e s E t- L eaaee momE e

Specific objections were made to only two interrogatories. -
The objection to one'of_these_interrogatories especially is not
well taken. Interrogatory 200 asks "Has the Game Department . ~.7-
ever concluded, sponsored or utilized any studies or reports
which address the question of. [nine spec¢ific topics]?" In
answer, défendanﬁs state "Objection.  Question too broad and
goes to ultimate legal conclusions im suit.m First,'it no
ground fcr'én'objectién to discovery that it goes to the ultimate ..
legal conclusions in the case. Seecond, it is difficult to
understand how a question about studies and reports could go
to the ultimate conclusions in this case. - -

Under Rule 33 (b} interr;gétoriesrmay relate to any
matters which can be the subject odeiscoyery as provided in Rule
26 (), that is, "any matter, ot privilegeﬂ} which is relevant to
the .subject matter involved in the pending action...v™ That a
question is "too broad and goes to the ultimate legal conclusiochs
in suit” is not such an objection. Interrogatory 200 relating &6~
the conduct of any studies or report on various gquestions would
seem to be well within the intentions of the draftsman of. the .. . ..
Federal Rules of Civil Procedure when they stated that "the . _ .
existence;‘description, nature, custody, condition and location
of any books, documenté, may be discovered." Defendants should. . .

be ordered to answer .interrogatory 200 without further delay.
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C. Defendants Should Be Compelled To Answer . ..
: Interrogatories To Which An. Incomplete -
Or Evasive Answer Was Given '

B T A © e mrwss anew

Rule. 27{a) (3) states "for purposés of this subdivision

any evasive or incomplete answers are to be treated as a failure_

were evasilve or incomplete. Each such answer is considered SR
briefly below. For;simpiicity, the.cbmplete,ihterrogatoriesz“
and purported answers are not set out here in fuli;andﬁreiéréncewﬁ
should be,madE“tbfdefendaﬁts' anSWGrs:in'6onsidering’this motion;_
The interrogatories to which incomplete or evasive answers -
have been made are interrogatories 2({a), 3(a), 4, 8ﬁé), 9(a);

10, 43, 49(b), 49(c), 52, 54(a); 55, 56, 57, 58 59, 60, 66, "
73, 102, 115, 116, 135, 139, 150(a), '160(b), 165" 173, 176, T
179, 183,7202(by, 209, 217, 224, iisia), 236(c), 244(b), 246 |

and 259.° . .. . o id. a L
Interrogatories 2{a), 3(a), 8(a), and 5{(a) each ask
for an explanation of the Game Department's opinion of the o

meaning of various parts of treaty language to the treaty Indians
and to ihe non=Indians who treated with ther Inélans circa 1840—
1860. Although in answer to interrogatorles l(a) and 1(b)

the defendants 1nd1cate they have formed such opinions, their:.s.o-
answers to interrogatories 2(a) and 3{a) merely gquocte from — - "I
a United States Supféme'C0urtrdéci810ﬁ'iﬁ'1968." The language . . .
is not directly responsive to_the gquestion. Fﬁrther, the  interrogaz

tory seeks the opinion of the Game Department, not of: the United

States Supreme Court.  Presumably, the court was giving its. .

what the treaty party undérstood it to mean. If the Game Depdrtmer
has "interpreted.the treaty phrase, as._the peréons'answering
the_intexrogatories-indicate,they have_donéy”iﬁfis*important;t;z;f
to discover the meanings which they belleve were.in the minds -

of each of the treaty parties. The Supreme Court treatment . ..

to answer." [Responses to numeroius interrogatories by the defendant

present interpretation of the treaty language,_th'expresSingj'ﬂfi

g

t
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of the treaty language "in 1968 in the conteXt of a spécific =~ . - -.
case _is nmot what is. sought. The same problemsﬂexist_with_thai,,
answer ko interrogatory 4 in which 'all bases for. the Department

of Game opinions relating to interrogatories. -2, 3, and 10 are. ..

indicated as the Puyallup Tiibe;zéaDepartment;offéame E???hf?if;”Q
and the decisions cited therein. -~ -7 = e -
Intérrogatory 43 asks for detailed information -about
the process followed by the Game Department in issuihgfﬁegulatipns
and orders governing.the taking of fish such. as the type of ...z -
data upon which the regulation order. is. based, whose;rECDmmendations
are considered, who makes the final. determination, what,proceédingg
are .conducted, etc. Instead of answering these guestions, -~ -
the defendants merely cite the section in.the:.Revisad Codei;;“v""
of Washington which gives the state-Game Commission its authority. 7
Interrogatory 49 asks for infdrmaticn'about‘thé facts -
behind the decision of the state to allow Tishing on spawning = -
beds and ‘holding pools immediately preceding the spawning pericd.
To the extent that “unlimited infdfmahion" would be_ necessary
to answer .the questions, plaintiffs do. not.ask the court to ... .
order an answer, although it is suggested that "unlimited"
information would. not be reguired to answer the questions.
However,-the-énswers which are given are .incomplete. - Specifically
parts b 'and.c are hot specific.énodgh. ParELb;asks upon what
data.permisgion to fish on ‘spawning beds and holding pools
is granted. The portion of.thé“énsweffto,théﬁﬁséﬁéiﬁn of ‘the . _
guestion concerning data states "The. data reliéd”upon”cdhsiSts.T"L'
of records of observed steelhead beds 'and major steelhead spawning |
areas." No data is specified and.the answer itself is uncdmprehen-
sible.. Part c of the quastion”asks_ﬁpon whose “recommendation
the permission ig granted. The answer, at best; reféréwmefelyi?
to "staff recommendation”. In order .to complete discovery, .

including the taking of-depositions it will be neceﬁﬁary to. .. ..o s
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‘lquestion of whether there has been,considerafioanf1§ny other—~. ~_:

know specifically, by name, the individuals who made the recommen-
dations.

Interrogatory 52. asks whether the state has ever permit-w. .
ted the takiﬁg by_hoék;and line of ‘steelhead from spawning -~ .77

beds or holding poqlsuofjdther_anadrompgs.fish;immediately

preCeding spawning periods. for such other.fishg,,The'answerffyz;;;

is £otally un:esponsive. It iS“"No.'.The,GaméyDepartment doesg

not possess ‘legal authority to permit the taking of food fish =

by hook,énd,line;"t.The.interrogatory.asks'about the”taking

of steelhead not of so calléainpoaff;shf.;,Fﬁiéhéi;fﬁ@fegélépaﬁéop

of the apparentjdéﬁinitign_pf;?food'fish" is_givén.{“‘ T
Interrogatory 54 (a) asks fOr";héfGamefDepartment,descripfg;'r

tion of the. operation of a fish trap. The. answer given is -~

"a"device,which‘is'éapable;ofﬂtrapping'fighﬁ:f'The angwer isg

inadeqﬁate.in that the definition wéuldﬁfih;nearly.aﬁy methbd

of fishing such as“netting,'seihing, etc. . - . e
Interrogatory.55.asks whether the GameﬁDeparimgnt,has;;lf-J;

ever;conéidexed,péEMittingfihe,taking of steelhead by various %'

technigques. A very brief’éi@lanatibn:ofﬁfhéﬁtYpes'of,fiéhiﬁgffr?}fi

that have ac¢tually been allowed is given but.no answer to the

methods is'given.*The ariswer seems to be.in”tbe?affi:maﬁ;ye_ 51ji;
but is..not directly stated. If.the answer is . in the affirmative, -
it would beinecéésary for~interrogatory‘széndwéithe££57,or*”;;ii;i
58 to be'answered asg well._ ... .. .._. Ll L.

The answer .to interrogatory 58 begs the questicn. The o 7z
question is upon what: grounds permission t6 use various methods

of fishingﬁwas‘rejected»,;hlthough'it;is'not.anywhere;statea-

that permission was in ‘fact rejected, the answer given is "commers

cial fishing methods for the taking of game fish have newer .~ . =%
been authorized by the legislature or the Game Corniission."™

[fhat are "commervzial fishing methods"? Even if “there was a = °
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definition given, the fact that they have never been authorized
certainly does noit answer upon what grounds permissibn‘is rejected
Likewise, the answer to interrogatory 59'which asks the grounds.
or reasons. for failure to._consider taking fish by other methods
than-hook and line merely states "the law does not permit it". -
And the response to part b of;interrdéétory 59 fails to Specify .-
the facts which support a choice of "hock.and line m’ethodsi Qf-'."..-','-u-_-,'..f_‘;_.i,
fishing and is not responsive. Themanéwgr~staté$ merely "facts
which were before the.legislature when, iﬁlthe.exércise'of',j;fﬁf;
its discreiion under.the.state‘s.policeroWer,-it prphibited
commercialization of game £ish." - | |
Interrogatory 60"a9ks'fof,thé.specificilly'identified L
sources. gsetting forth facts which support a hook and line fishery.
Instead of answering the”quéstion,Vtheﬁdefen&ants state“meréiy

"The Game Deparﬁment'Cannot,substitute}itshjﬁdgmentjfor that. =1

of the legislatire of the State of Washington. See: R.C.W.

Title 77.".
Interrogatory‘GEfasksifdr’ﬁhe*GaﬁéﬁDeﬁ&itment'gfﬁbQSE
estimate” of the number of sport fishermen without licenses =~~~ =
who . lawfully Fished during the last;tehfyeafs}*iThelanQWér [
igiven by the defendantsAis’ﬁhat!no license data is available = .- o
for-seuch persons. OFf cdurse; license data is not available
if the persons are hot licensed. The;qﬁéﬁiibﬁﬁis what is the
Lest estimate-éf.the.deparﬁmeﬁt.as to. the number bfﬁauchtﬁeerﬂE%f
Interrogatory 73 asks for infofmépiéﬁ"éﬁﬁdérhiﬁg orQaﬂiZé;ic
which purport to protect-of represent ﬁhE inta£ésts;o£_Washing;bﬁll
State sport. fishermen. Defendants*:eféﬂliﬁfﬁéiﬁs a and b of. .
this question to a list of person# redeiving notice of. proposed; .-
rule making, etc., given in answer 'to interrogatory 71l. This ...7 /.
answer‘is~evasive,ahd'patently inaccurate. Most_of;ﬁhé.persnnggfl
listed are representatives of newspapers.and VaﬁiQQSﬁpaxicdidalg,[

In addition, even counsel. for the government. and one of the
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land nonrespbngive in that it states "the number-of steelhead . . . .

attorneys for plaintiffs is listed. Unless the Game Department ..
does not have the infdérmation necessary to answer interrogatory . .-
73 and all of ‘its sub—parts, 1t should be required to do soi™ vl

Interrogatory 102 asks when arﬁificial,productioh techniques:
for steelhead began. The question is evasively answered saying ~—
that. Game has,utilized'arﬁifidialfpxdpagation sipce”iés,gormation .
but, that it is "not-legally.respogsiblaﬁﬂfor;the.activitieS”ﬁ;;#
of its predecessor."” Regardless of. "legal FTesponsibility"
the guestion must"be'answered"ifﬂthe party"£r6ﬁfWhom_discovgnﬁff
is sought has the information.

Interrogatory 115 asks about ‘the beneficial .conservation
aspects of taking-steelhead by certain fishing Eéchniquéa, .
The .answer given 1s "Taking of game fish via commercial geaxr . . o-
for'COmmerdial.pﬁfposég“iS'not permitted-by state law... Game. . .¢ 
will not look behind duly enacted gtate-laws.". . If the“ defendants
do not-know the beneficial -conservation aspeht? of .such fishing,
they should say so.'-Instead}rtheyfaxé‘sayiﬁg;;in effegt; “we,1‘;,f
willl not tell what the beneficial conservation aspects are." .

In interrogatory 116, the bad conservation aspects of.taking ~— -~

steelhead by the same fishing techniques ;efEire@;tbgin interrbga—

tory 115‘areminquired'about.":Theﬂanswer;given;fQ'iﬁadédﬂataa'

will riot. sustain commercial fiéheries ce. " The question,&imply_
ldoes not ask about "commercial" fisheries but,about.fiéhing 7>¥f~;
techniques. It is telling, however, that the Game Déﬁartment,i_iﬁ’
hag” purported to answer the guestion at all . in that enumerating |
any bad aspects. of fishing by techniques other than hook and
line would tend to Vloék behind duly enacted state laws."

In interrogatory 135, ihfofmation.deCgfning’ovef=éscapemént
is msought. ”Aithough thetanswer;to,intenndgatory 134 indicates .|
that observation of incidents of overZesdapement haé'beén'madé; =

the answer .given.to interrogatory 135 is merxely that "no precise .|

10 - .. oL
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data is available." .Certainly if there have been cbservations .
of. the ovcurrence of oVereéscapement, questions such as 135(a). .
as to,whén the over—escépement,occurrediganfbe answered as - IV
can the othar‘sub—seétions.of:interrogatory,l35., Certainly . - . .
135(g) asking what regulations permitting treaty Indian fishing
were lssued for .each one having an oveffescapement can _be answered
If answers cannot be made with precision it will be revealed

in the answer to interrogatory 136 which aaks;f§r;ﬁhe@soprpgSfTJTg
of the information given in 135, ' 7

The inquiry in interrogatory 139 concerns the opinion =
of the Department of Game concerning purposes for fishing. - - = -~
Rather. than answering the guestion,;deigndgnts;dodge,thegissuei;;;
and state that.the legislature determines the purpose for which
game and fish may be.taken. - The samé:defendants'refgrfto_"commeré
clal" types and methods of fishing din-the answers £o other . ==
interrogatories,butJrefﬁséftojanSWérfthis interrogatory concérning
the significance'that'theiDepartment placeQTQﬁfvarioﬁs fighing™
purposes. - If interrogatory 139 is. answered, interrogatories .- .
140-142 also shéuld .be answered.

Interrogatory 150(a) aské,Wha£ ?r9éedﬁresfhaveﬁbeenf Caran
enaéted pursuant to R.C.W. 34.04 relating to making provision
for'aﬁ Indian net fishery—for_steelhead.jeiHSteadTofJéhéﬁéring_-';
the question, the answer WR.C.W. 34.04" is.given.. |

In answer. to interrogatory.LGO(b) concerning“the;proﬁe&éﬁfﬁ
by which. the pufpdgegr,pgliciQSfand.obqutivgg;gf:%he Game~ 0 Tt
Department are determined, the answer "the legislature-and
staff review"” is givern.  The gquestion is by what process-they -
are determined. The answer is not responsive.

Interroﬁatory 165 asks about. the effect .on the number -——
of harvestable steelhead by certain speéiﬁieﬁ actions. The - .

answer to:all sections of that guestion is "it would reduce

the catch if. each of the assumption were true." The answer - . .-

ir. - ,,,f{”:,,L;i,A,,;T- L
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fland it is simply not sufficient to state that data will be S

31

is simply not responsive to the guestion which relate to harvestable

steelhead; the answer concerns size.of gatch. Presumably the
Game Department is in a position to give its opinion and on 7~
each individual sub-section with some’specificity. . = .~

An extremely evasive answer is given to interrogatory

tal conditions of a body of water necessary to sustain steelhead ..
runs and spawning. The answer given_is "the natural conditions.
that exist. in the acéessible.watersheds,of Washington support .
steelhead populations.” Part b.of’fhé'quéStEOhﬂasks for the
speclfically identified sources supporting the answer. The
answer. to. the guestion given by defendants“iéT“Ehe.étéélhﬁad L,;fi
catch data referred to in previous answers." The answers to .-
both partsg. of this question are.nothhelpfﬁlfii*ﬁil.'4Cetﬁaihly o
the answerg are available within the_department_and the SOUrces -
can be specified with little difficulty.’

Tnterrogatory 176 aéksfﬁhat'typég”df‘fdonBn which stéslhead
subsist. -The answer given is "natural aquatic.and terrestrial . =
organisms. Data will be made'avéilablé%ipohfréqUESt." The

interrogatory, of course; is a requést .for. the information

made avatlable.

" The answer to interrogatory 179 is unintelligible.
The guesticon ig in What_ﬁays is the statement made in 178 inaccurad]
The.answer‘is”“there;is a relationship $étween'wetted perimeter . :u

and spawning and rearing Sf steelhead in streams." Whether - .o =

in context of interrogatory 178 or not, the answer makes no = =
sense.” T . o LT T

Interrogatory 183 asks for specifically identified sourdes’
supporting the answer . to interrogatory 180.. The answer ig . T
"egscapement data for various watersheds." This answer is evasive -

and not responsive.to. the guestion. Tt seems calculated to" .

!

173 which inguires about the topographical, chemical and. environmen-— -
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frustrate the. purposes. of discovery rather than to satisfy
them,

Interrogatory 202(b) asks whether the State of Washington
separates fishery data betweén commercial and non-commercial ...
take. The defendants do not answer the question but merely e
state it is unlawful to commercially deal in steelhead.”

Interrogatory 209 asks which organizations”havg:favéfédﬁigu
the classification of steelhead as a game fish. The. only answer
given is "the legislature of the-State;ofﬁwashington-sincé?f?%;;;;
1933." The legislature.is not an organization. Are we to ~ -
assume that no organizations have favored the. classification
of steelhead as a game fish so far—as the Game Department knows? '

Interrogatory 217 asks for details ewxpanding on the . ~*"
answer . to interrogatory 216. Although thenaﬁSWer_tQ_zlﬁ_ipdicaﬁes

that a study was done, the . answer to 217 is "no data available.”...

and interrogatory 218 aSks'féf‘tﬁéfsoufdés'fbf”the answers ..
to the preceding questions but the answer "not applicable" . . .
is given.

In interrogatory 224 information’ is sought concerning
selzures "of Indian fishing equipment or property. The question . _
is purportedly answered by reference to Department files.

The question of whether that referesnce is adequate is treated
in part d below. However, even if reference to the files is -
an adequate way to answer most of the guestions, at least patts
n and o could not be answered by the files. ' These-sections

ask about the authority ﬁnder”which-the,itemS‘arexheld;by+the
Department and the procedures there. are ‘for handling them. .

The answers to parts a and c of. interrogatory 236 are .-
inadequate.. Part a asks why steelhead were transported to . = = .
other states by the Department of.Game and the answer is "data =
is available at the Department of Game headguarters." . Although

reference to data on file Wwith the Department may be proper - . = -

13. - e -
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under soine vircumstances, it is notfpropér'wgen_the questioh_uﬂw
asked is "why." Part c .asks what money or:ptoperty was exXchanged
for transported steelhead. The answer ‘given is "will check .. T
to see.if.data is available.” This type of answer loses sight . _.
of the fact that these .interrogatories are directed at the I
Dir9ctortbf,theﬂbepartment_and all of his agents and employees
as well _as the,Commissioﬁ?itself;’JCérfaiﬁly in the files and"’
records of the Department and in the knowledge of the Director. .
or some of his employees this inforfation is present. In any
event, it is not proper to state'merelyuthaﬁythe;partﬁ answering
the. interrogatories "will check“.to"seeﬁifghéfCanrdbﬁain the
information. . C e

interrogatbry 244 (b) séeks.the identity of sources Upon_“ff
which the answer;to interrogatory'243Jisfbased.'7The'answer . ;ti
“returns of marked fish in departmental records" is given.
This hardly satisfies the request for "specifically identified -
sources,ﬂ..df,course, the records of .the Deparﬁment_gbntain"
the sources; it is the. identity oflthem that. is sought. by théff;id
interrogatory and it is only through such identification that . _.
discovery of the sources themselvés and examination of such =~ -
sources can be made.

Likewise, interrogatory 246 requésfs.information about. | ¥

reports and studies, but. the defendahts”anQWéf”simpIymﬁhaﬁ
they are available at the Department of Gathe headguarters upon
regquest. ‘Without. further information they qannot.be,requested:j -
Interrcgatory 259 aSKQQWheiher,ﬁin"thé opinion of“ihe_ﬁnﬁf;
Game Depaftment; Indians must_uﬁilize’thEABame materials used
by their predecessors in order to exercise prés?nt day treaty
fishing claimed. by them. The answer glve completely. begs the . ..
question. It states "Game believes that a court of competent . 7
jurisdiction will decide'thiS’queStion"éf'élaimed treaty rights -

and implementation thereof, if_ any." Plainﬁiffé—alréadyrknbw

14,
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this. They are asking -what. the Department of Game's opinion of . .-
the subject i=s.
D. ‘Reference To’ The Files And Redorfls Of .The -

Department of Game in Answer To -A Number
Of Interrogatories Was Improperly Made.

The discovery rules are not - designed to put more burden
on one party than another and, as stated by Rule 33(c) where "the
answer -to-an intexrrogatory may be derived.or ascertained from the
business records of the party upon whom the interrogatory has been.
served...and the burden . of “deriving or ascertaining the answer:is
substantially the same for the party serving the interrogatory as.
for the party served, it-i1s a sufficient answer: to such interroga-
tory to specify the records from which the answer may be derived
or ascertained and to affdrd the party serving the interrogatory
reagonable opportunity to examine...such records...." The use of. .

the option provided by Rule 33(c) has been set out in some detail.
*%% The option provided by Rule.33(c) LT .

is available only if the burden of- ST
deriving or ascertaining the-answer

is substantially the same for the _...._ .

party serving the interrogatories . .

as for the party served. Whether .. -

this is the case will be for the ~ =~ . ...
party to whom the interrogatories is

directed to resolve in the first . -

instance. If he believes that he is

entitled to avail himself of this -

provision and desires to do so, he

will respond to the interrogatory: -
by specifying the records from which

the” answer may be Tound... (Emphasis
supplied) 8 Wright & Miller, Federal =
Practice and Procedure, Civil §217¢

at 570 (1970}. T

In the ‘interrogatories propounded by plaintiffs to

the defendants Carl Crouse and the Washington State Game Commission --

there are numercus responses indicating that data sufficient.
to answer. the gquestion are available in the records of. the .. ..
Washington. State Depariment of Game in Olympia. The guestion
is not whether. the material exists in the .files.of .the Department’

of Game, but rather whether it is more . burdensome for defendants:

1s.
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to produce the information-in.response to.the interrogatories ——-
than it is for plaintiffs To travel to Olympia, search the = .
files, and derive the information. Besides making no indication
that the burden is the same or greater for the Department of .
Game than it would be for plaintiffs, there~is no indication
of exactly where in the records the information can be. found
or how one would go about cbtaining it if they were to travel .
to Olympia. In a number of answers the identity of specific-~ -~
reports or files ism omitted. In an Advisgory Committee Note
to the 1970 amendment to Rule 33{(¢} a staﬁement; applicable
here; was made:. "The interrogating party is.protected against
abusive use of this provision through the reguirement that -
the burden of ascertaining the answer must be substantially
the. same for both sides. -A.r@spoﬁaent may not impose on an
interrogating party a mass of records as to which research
is Eeasible only for one familiar with the records." 48 F.R.D. ~——
at 524-25.. .

The. interrogatory answers in which reference ls made
to Game Department records includes interrogatories 64, 65,
69(a), 74, 75, 76, 81, 82(¢), 99, 100, 101, 108, 195, 213,
216, 224, 227, 229, 231, 235, 236(a), 236(b), and 246. It ’fi;,;
is plaintiffs' belief that at least some of the information
sought must already be compiled making it considerably easier ... =
for defendants to furnish the information from their records
than to have them searched byrplain;iffs‘in an attempt to discover
the information that is sought. cher.référénces to Department
or Commission records is made .in instances in which plaintiff . .-
has a serious doubt that the,information can be found in the..
records. For inatance;-inquiries_felatiﬁgmgoéthe Commission's . .
dealings with organizations concerned with sports-fighing may .
rnot all be in the Commission minutes. The dealings of such =

organizations with the: Department (as opposed to the Commission)

16.
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will probably not.be found in any miﬁﬁteé}'butfmay'be most
completely in the memories and knowledge of " Departinent personnel.
{(Interrogatory 74~75).
ITTI. THE INTERROGAIORY?ANSWERS;RRE,ALL_”_; S LTI
INEFFECTUAL IN THAT.THEY. ARE NOT . =~ . ST s
SIGNED BY THE PARTY ANSWERING THEM.
Rule 33{a) of,the‘Feﬂgxal,RﬁIEEfbﬁ_CiV1l Procedure.. ...
states. that "each interrogatogy shéllrbe anéwered separately
and fully in writing under oath.... The-answers-are_to be
signed by the person making them, and the objections: signed ..
by the attorney making them."  No party to this case has signed
the answers. The interrogatories were .propounded to defendants
Carl Crouse and .the Washington State Game Conmigsion, however, -
they bear the signature . of defendants' attorney, Joseph L.
Coniff, Jr. It is clear from the. face of the. Rule fthat the
interrogatories must be. answered and signed by the party to R

whom they are-addressed.8 Wright & Miller, Federal Practice .. -

and Procedure, Civil §2172 at 535 (1970); Jones v. Goldstein, _

41 FP.R.D. 271, 274 (D. Md. 1966) and the party to whom the
interrogatories are served must sign them even though his attorney

has also-signed them. Jones v. Goldstein, supra; at 274. ~FuFthers

more, it is improper for the party's attorney to answer the -

interrogatories. B8 Wright & Millex; Federal Practice and Procadure

Civil..§2172 at 535 (1970). Alsb, there is no purported oath ___
attesting to the truthfulness of the interrogatory answers. .
Without this, they are worthless. -"An unsigned.and unverified . .

writing does not gualify as an answer to interrogatories.

Cabales v. United States,;Sl‘F.B;Q}nasgiwﬁggm{3i95=N.?.7;%?01.

IV. PLAINTIFFS ARE ENTITLED TO EXPENSES . .. e
INCLUDING ATTORNEYS' FEES ' - T

Whenever a motion compelling discovery is permitted,

Rule 37{a) (4) requires that:

17.
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*#*x _,. the court shall, after. opportunlty STt
for hearing, reguire the party or LT LT oL
deponent whose ‘conduct necessitated = . .o
the motion or the party or attorney S
adviging such conduct or both of them

to pay the moving party the reasonable ) )
expenges incurred in obtalnlng the M
order_ including attorneys' £fees, unless __ .
the court finds that the .opposition

to the motion-was substantially Justified

and that other .circumstances make an - -

award of expenses unjust. -

In this case, if the court grants plaintiffs’' motion
to compel answers_to.the unanswered interrogatories or.those
which are not properly and completely answered, it should make
an award of the.expenses incurred in cbtaining the order including

attorneys' fees. Parrett v. Ford Motor Co.,; 52 F.R.D. 120

(W.D. Mo. 1969).
A second bhasis for obtaining expenses. and attorneys’

fees is found in Rule 37{b) (2) which provides for sanctions

against the party who viclates the court order to answer .interrocga® -

tories: In this case, the court ordered responses to be made

to interrogatories propounded to defendants by March_BL-1973;'

as indicated above.. " Many of the interrogatories. simply were -7 7~
not responded to. Although there may be some debate about

the type of answer given to many of the interrogatories, there -
can be no debate about the total failure of. the defendants

to respond to several of the interrogatories, such as those
which they.answered with the word "objection.”™ Thus, it is
clear that the court's order reguiring discovery is subject

to the sanctions provided in Rule 37(b) (2). These ganctions
include rather drastic measures going to the substance of the -

case;l o o a - T

1 he sanctions provided by Rule 37(b) (2) arg: "7 7~ R
(&) .An order that the matters regarding which the order was

made or any other designated facts shall be’ taxen to. be-,j;
{Footnote continued next page)

18.




88

(&)

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25
26

27

28
29
30
31
32

In lieu of the rather sweeping measures which the court
may take, or in additon to them, the court is bound to “"regquire ..
the party failing to obey or- the attorney advising him or both
to pay the reasonable expenses. including attorney's fees, caused
by the failure unless the court finds that the failure was sub- .
stantially justified or that other.circumstances make an award

of expenses unjust.” R. De. Bovard & Cie v. S.S5. Ionic Coast,

46 F.R.D." 1 (8.D. Texas 1969} ; Austin Theatre, Inc. v. Warner __ . _ _

Bros. Pictures, Inc., 22 F.R.D. 302, 304 (5.D. N.Y. 1858).

Firially, sanctlons are.available under Rule 37(d) which
is applicable when a party fails to respond to discovery.
Again, ‘the failure ‘to answer or properly object to many of . —
the interrogatories in this case . is.a basis for imposing the
sanctions.under -Rule 37(d). The Rule reguiref the court to — -~
order "the .party failing to-act or the attorney advising him
or both tc pay the reascnable eﬁpenééé,'including-attofneys' =

fees, caused by the fallure, unless. the court finds the failurxe -

1(footnote'continued)

established for the purposes of._the action. in accordance
with the claim of the party obtaining the order;-

(B) An order refu51ng to allow the disobedient party to support
or o§pose designated claims or defenses, or prchibiting
rom introducing designated matters in evidence; - ——-

(C) An order striking out pleadings or parts thereof, or Htay-
: ing further proceedings until the order is obeyed, or ...~
digmissing the action or proceeding or . any part therepf,
or.rendering a judgment by default against the disobediest ..
party;:

(D] In lieu of any of the foregoing oxders or in addition there-
to, an oxrder treating as a contempt of court the failure-to
obey any orders except an order. to submlt to a phy31cal or -
mental examination;

(B} Where 3 party has failed to comply w1th an order under ==
Rule 35(a) reguiring him to produce,another for  examination|

such orders as are -ligted in paragraphs (A), (B), and (C) of .

this subdivision, unless the party failing to comply shows
that he is unable to.produce such person for examination.

19.
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Jwas substantially justified or that other circumstances make .= _.

an award of expenses unjust." Allied Artists Pictures Corp.

v. Giroux, 50 F.R.D. 151 (8.D. N.¥. 1970[.

Under any of the provisions of Rule.37 allowing expenses™ ~
and attorneys' fees plaintiffs are’entitled to an order requiring.
defendants Carl Crouse of the Washington State Game Commission ™
or the attorney advising them:oﬁ=all-qfﬂﬁh@m tb"pay,substantial
expenses including the attorneys' fees which have been incurred
and as a regult of this failure. -- SE e

CONCLUSION

This court should oxder defendants Carl Crouse and
the. Washihgton State Game Commission to answer all .interrogatories.
as specified above which have not been answered, which have . 1z
been improperly objected to, or which have ‘been inadequately or .
evagively answered. Further, an award of expenseées.including
attorneys' fees must be made. ——

Respectfully submitted,
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