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improvemsnts in student achievement. Recogniticn for improvements in student
achievement shall inciude consideration of one or more of the folleowing
accomplishments;

(i} An inCrease in the percent of studerts meeting standarcds. The level of
achievenent regquired for recognition may be based on the achievemsant goals established
by the legislature under BCW 28A.630.8E7 l(as recodified by this azt) and the
comrmission uncer [a} of ihis subsection:

tii) Pasitive progress cn an improvement index that measures improvement in all
levels of the assessment; and

{iii} Improvements despite challenges such as high lewels of mobility, poverty,
English as -a second langonage learners, and large numbers of students in special
populations as measured by elther the percent of students meeting the standard, or the
improvement index.

When determining the baseline year or years for recognizing Individual schools,
the commission may use the assessment Tesults from the initial years the assessments
were administered, if doing so with individual zchools would be appropriate;

{d} Adcpt objective, systematic criteria teo identify schools and schaol
districts in need of assistance and those in which significant numbers cof students
persistently fail to meet state standards. In i<s deliberatiens, the commission shall
consider the use of all state-wide mandated criterion-referenced and norm-referenced
standardized tests:

{e} Identify schools and school districts in which state interwvention measures
will be nceded and a zange of appropriate interventicn strategies, beginning nc
earlier than June 30, 20C1, and after the lesgislabture has authorized a set of
intervention strategies. Beginning no earlier than June 3¢, 2001, and after the
legislature has authorized a set of intervention strategles, at the reguest of the
commlssion, the superintendent shall intervens in the school or school district and
take corrective actions. This chapter does not provide additional authorisy for the
commission or the superintendent of public instruction to intervene in a scheol or
scheol district;

{£f] Zdentify performance incentive systems that have improved or have the
potential to inprove student achlevement;

{g] Annually review the assessment reporting system to ensure fairness,
accuracy, timeliness, &nd equity of opportunity, especially with regard to schools
_ with special circumstances and utnigue pepulations of students, and a cecommendaricn to

the superintendent of public instruction of any improvements needed to the system:
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(h) Annually xepsrt by December list to tre legislatuxe, the governor, the
superirtendent of public irstruction, ard the state Bkoard o¢f education on the
progress, findings, and recommendations of cthe commission. The report may include
recomtendations of actions to help lxprove student achisvement;

{1} By December 1, 2030, and by December lst annually theresfter, report to the
educaticn committeas of the hcuse of representatives and the senate on the progress
that has been made in ac¢hieving the reading goal undex RCHW 28A.630.88? fas recodified
by this act) and any additicnal goals adopied by the cocmmission:

(1) Coordinate its activities with the state board of education and the office
of the superintendent cf public instruction:

{k} Seek advice from the public and 21} interested edncztional organizations in
the condust of its work: and

(1) Establish advisory cemtiittees, which mav include persons who are not
memkers of the commission;

{2} Holding meetings and public hearings, which may include regiconal meetings
and heaxings;

{3} Firing necessary staff and determining the staff's duties and
compensaticn. However, the gffice of the superintendent c¢f public instruction shall
provide staff support te the commission until the commission has hired its own staff,
and shall provide most of the cechnical assistance and logistical suppert needed by
the commission therezfter. The cffice of the superintendent of public instruction
shall he the fiscal agent for the commission. The commission may direct “he affige of
the superirtendent of public instruction o enter into subcontracts, within the
commission's resources, with schoaol districts, teachers, higher education faculty,
state agencies, business organizations, and other individuals and crganizations to
assiat the commission in its delikerations: and

{4} Receiving per diem ang travel aXlowances as permittod under RCH 43.03.050

and 43.03.060.

NEW SECTION. Sec. 102. COMMISSICN'S REPCRT ON ACCOUNTABILITY POLICIES. By
September 5, 20C0, the academicz 2chievement and accountability commission shall
reconmend zecounitability policies te the governown, the superinterdent of public
instructicn, and the educatiopn and fiscal committees of the house of representatives

and senate. The policies shall include, but need not be limited ho:
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(1}  graduated series of increasingly intensive state intervention strategics
for scrools and schocl districts in which low-performance persists over an identified
pericd of time.

{2) Trhe strategies shall be formulated in accordanze with the assumption that
school districts have primary responsibility for intervening in schoals with
relatively large nuphers of students who are not zchieving the essential academic
learning requirements.

{b) The strategies shall pe formulated in accordance with the assumption that
continued low performance despite school district efforts shall triggei an evaluaticn
, by the commissicn. The ewvaluation is intended to identify the next steps needed to
inpreve student pezformance. In its evaluation, the cemmission shall vse multiple
sources ci information that may include, but need not be limited to:

{1} The results of the Washingten assassment of student learning;

{ii} Thc results of state-mandated norm-referenced standazdized tests;

{iii) Student achievement evidence f£rom other district or school assessments;

{iv) The level of inprovenent in student achievemeﬁt over time;

{v] Student mobility and powverty;

{vi) Attendance znd dropout raktes;

{vii) Graduation rates and posthigh school indicators;

{viii) Tha percent of students in special programs; and

{izx) Other factors presented by individual districts or schools.

{c] Tn its deliberations; the coxmission snall- consider issues of due process,
student dropout rates, management and personnel, and cducaticnal optioans, including
public school cholce options, for students attending scheoels in which the state has
intervened. The commission may consider inkervention strategies underway in
Washington and other states; .

{2) Additicnral assistance measures fﬁr students and schools:

{3}] Rewards for sucgcessful schools and school districts: and

(4} Any statutory changes necessary to give the superintengent of public
instruction the authority to implement, in 2z school or schoal district, the state

intervention strategisz identified inm suksectiecn (.) of this section.

BPART 2

ACCOUNTABILITY GOALS, INCLUDING GCOALS IN READING AND MATHEMATICS
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Sec. 201. RCW 2BA.630.887 and 1988 ¢ 3192 s 10l are each amended to read as
follows:
(1) {(3y-Peeember—15-—1388-)) Each =chool district board of direciors shall:

{a) Select the reading standard results on either the 1997 or 1988 fourth crade

Washington assessment of student Learning as the school dis*rict's initial baseline

reading standerd. Districts may select the 1997 results only if all of the elementary

schenls with fourth grade stucents administered the assessment;

(b} By bPecember 15, 2001, select the mathematics standard results on the 1998,

1985, or 20CQ fourth grade Washington asgessment of student learning as the school

district's fourth grade baseline mathema*ics standard, vsing for its baseline a vear

in which all of the elementary scheols with fourth grade studemts acdministered the

assessment;
{c) Establish ((&)) three-year, district-wide geals teo inerease, by the eng of
the 2Z000-01 school yeazr, the porcentage of students who meest or exceed the reading

standard, and by the 2003-0f school year, =he percentage of students who mes: or

exceed the mathematics standard on the fourth grade Washington assassment of student

learning. The three-vear percentage increase goal in each subject may not e less

than the district's total percentage of students whe did not meet the baseline

{{readding)) standard in each subject multiplied by twenty-five percent;

{{4e+) {d) Specify the annual district-wide percentage improvement increments
2o meet the (/thres—yeor)| goals: and

{(+4+}) (e) Direet each elementary school o sstablish ((a)) three-year goals
for its fourth grade students, subject to approval by the board. The aggregate of the
clementary school goals must meet or exceed the district-wide goals established by the

boaxd.
(2} {(Each—ucheeldis




+H—This-sectiop—enpiras—Jduly-1--2008) ) By December }E, 2001, eack school

district koard c¢f directors shall:

{a) Select the mathematics standard results cn the 1998, 1989, 2000, or 2001

seventh ¢rade Washinaton assessment of student Zearning as the school discrics's

sevenlh grade baseline mathematics standard;

iby Establish a3 three-year district-wide goal to increase, by the end of the

2003-04 school vear, the percentage of students who meet ¢r exceed the mathematics

standard, on the seventh grade Washington assessment of student learuing. The

district shall select Ffor fts baseline a year in which all of the schools with seventh

grade students administered the assessment. The nercentage increase goal may not be

less than the diskriet's total percentage of students who did niot meet =he baseline

standard in mathematics multiplied by twenty-five percent;

{c) Specify the annual district-wide percentage improvement increments

necessary to meel the goal; and

{d} Direct each middle or 4funigx high school, az aporopriate, ta establish a

wathematics goal for its sevenkth grade students, subject to approval by the board.

The agzregate of the middle or junior hignh school goals must meet or exceed the

districz-wide goals established by the board in each subject. £

(3) Schoeols and scheel districhs in which ten or fewer students are eligible to

ke assessed in a grade level are not recujred to establish numerical improvement gaoals

and performance relative to the goals.

PART 3

REPORTING RESULTS

Sec. 301. RCW 28n.630.889 and 1898 ¢ 319 s 301 are each arended to read as

follows:
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{L) By Zeptember 10, 1598, ané by September 10th each year “hereafter, the
superintendent of public instruction shall{ (=

+a+}) report to schools, school districts, and the legislature on the results
oL the ilfeurth—grade’) Washington aszessment of student learningi {z—ard
43— Bost—individual cchood '

wite] ] and stake-mandated norm-referenced standardized tests.

{2} The reports shall include the assessment resulis by school and school

distriecr, and include changes over time. FPor the Washington sssessment of stiudent

learning, results snall be reported as follows:

{a) The percentace of students meeting trhe standards:

{b) The percentage of students verforming at gach level of the asscssment; and

(e} & learning improvement index that shows changes in studert performance

within the diffevent levels of student learning reperted on the Weshington assessment

of student learning.

{3} The reports shall centain deta regarding the different characteristics of

schools, such as poverty levels, percent of English as a second language students,

dropoubt rates, attendance, percent of students in special education, and student

mobility so that distriets and schools can learn from Lhe irmprovement efforts of other

schools and districts with similar characteristics,

{(4) The reports shall contzin student sceores on mendated tests by comparable

Washington schools of similar characteristics.

(5} The xeports shall centain information on public school choice opniions

available to students, includina vocational education.

ifl The reports shzall be posted cn the superintendent of public instruction's

internet web site.

{71 Ta pratect the privagy of students, the rezults of schools and districts

that test fewer than ten students in a grade level shall not be reported. In

addition, in order tc ensure that results are reported accuratelvy, the superintendent

of public ipstruction shall maintain the confidentiality of state-wide Jdata files

until the superintendent determines that the data are complete and accurzte.

{8) The superirtendent of public instruction shall menitor the percentage and

number ¢f special education and limited English-proficient students exemnted from

taking the assessments by schools and scheogl districis te ensure the excemptions are in

zompliance with exemption guidelines.

[ (42— This—gootionenpires—Tuly S—2006—) )

—F
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NEW SECTICN. Sec. 302. SCHECOL DISTRICT REPORTS ON PROGRESE TCWARD ?ER?ORMAKCE
GORLS. FRach school district boazd of directers shall:

(1) {a) Ann:ally.report te parents and to the community in 2 public meeting and
anrually report in writing the following informaticn:

{i) District-wide and school-level performance improvement goals:

{11} Btudent performance relative teo the goals; and

{1ii) District-wide and school-level plans to achieve the goals, including
curriculum and instruction, parental or guardian involvement, and rescurces available
e parents and grardians to help students meet the state standards;

{b] Report annually iIn a news release to tha local media the district's
prograss toward meevting the district-wide and school-level geals; and

(<) I?clude the school-level goals, student perfermance relative to the goals,
and a sumary 2f school=level plans to achieve the goals in each school's annuzl
school performance report under RCW ZB8A.320.205 (as recodificd by this actl.

{2) school disiricts in which ten or fewer students in the district or in a
schocl in the district are eligible te be assessed in a grade level are not zeguired
to report numerical improvement gezls and performance relative to the geals, but are
required %o repcrxt to parents and the community their plans to improve student

achievemsnt.

Sec. 303. RCW 2BA.320.205 and 1882 c 336 s 1006 are =ach amended tw read as
follows:

{11 Beginning with the 1394-95 school year, to provide the local community and
electorate with access to information on the educaticnal programs in the schools in
the district, each schocl shall publish annually a schoel perfermance report and
deliver the report to each parent with children enroiled in the school and make the
repart available tc the community served by the school. The annual performance report
shall be in & foxm that can be easily understood and ke used by parents, guardians,
anﬁ other mernbers of the community who are not prefessicnal educators te make informed
aducaticnal decisions. As data from the assessments in RCW 28A.630.685 (as reccdified
by this act}) becomes'available, the annual perfermance report shou.d enable parents,
educators, and school board members to determine whether students in the district's
schools are cttaining mastery of the student learning goals under RCW 28A.150.210, and
other important facts about the scheols' performance in assisting students to learn.

The annual report shall make compariscns to a school's performance in preceding years

and shall {{pz=ed gesrhi—trporformanas—eateganiesal } incilvde school level goals under
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BECW 28A.630.587 {as recodified by this act), studert performance relstive to the goals

and the percentage of students performing at sach level of the assessment, a

comparison of student performance at each level of the assessment to the previoss

year's perxformance, and information regarding schogl-level plans ta achiewe the goals.

{2) The annual performance zeport shall include, but not be lamited to: (a) A
brief statement of the wmission of the schocl and the schosl districty (k) enrollment
statistics including student demecrephics: {c} ezpenditures per pupil for the school
yeax; (d) a summary of student zcorcs on all mandated tests; (e} a concise anruzl
budget report: [#) student atitendance, graduation, and dropout rates; (g} information
regarding the use and condition of the school building or buildings; f(hi a brief

description of the ({resfresturing)) learning improvement plans for the school; and

i) an invitation to all parents and citlizens te participate in school activities.

(3) The superintendent of public instruction shzll develop by Juns 30, 1334,

ard update pericdically, a modecl report form, which shall also be adapted for

computers, that schools may usa Lo meet the regquirements of subsections (1) end 2] oFf

this section. In order to make school performance reports hroadly acgessible to the

public, the superintendent of public instruction, to the extent feasible, shall make

information on each schocl's report eveilable on or through the supgrintendernt’'s

inteornct wepb site.

PART 4

ASSTSTANCE FOR SCHOOLS AND DISTRICTS

Seq, 401, RCW 28A.30C.13C and 1896 ¢ 273 s 5 are cach amended to read asg
follows:

{1) Fxpanding activity in educaticnal research, educational restructuring, and
educational improvement initiatives has produced and continues to produce much
valuable information. The legislature finds that such information should ke shared
with the citizens and educaticnal community of the state as widely as possible. To
facilitate access tc information and materials on educational improvement and
" ressarch, the superintendent ¢f publiz instruction, to the extent funds are
apprepriated, shall establish the center for the improvement of student learning. The
primary purpose of the center iz to provide assistance and advice ta parents, school
hoard mepbers, sducaters, and tne public regarding strategles fon assisting students
in learning the essential academic learning reguirements pursuant to RCW 28A.630.885.

The center shall work in condjunction with the scademic achievement and accountabiliby
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gommission | (ep—ostudentTtearnine)), educational service districts, ((eansll

institutions of hicher education, and educaticn, parent, community, and businsss

crganizations.

{2} The center, in conjunction with cther staff in the office of the

superintendent of public instruction, shall:

{a} Serve as a clearinghouse for the completed work and activities of the

acadenmic achievement and acccuntability cenmission ({en—otudentTes=ning)}:

{b} Serve as a clearinghouse for information regarding successful educational
{ {eestsuaturieat ) inprovement and parentz) involvement programs in schools and
districts; and informzticn about efforts within institutions ¢f higher education in
the state to support educatrional (({xestruetwrineg)) imprévement initiabives in
Washington schools and districts:

{c) EFrovide best practices research and advice that can ke used to help schools
develep and implemens: Preograms and practices to improve {{resdi®mg)} instruction of

the essentizl academic learning reguirements under gection 701 of this act; svstems to

analyze student assessment data, with an emphasiz on systems that will combine the use

of state and lecal data to monitor the academic progress of each and every student in

the schdol district: ((sshesd}) comprehensive, school-wide improvement plans: schocl-

based shared decision-making models; programs te promete lifelong learning and
compunity involwvement in education: scheool-to-work txansiticn programs; programs to
meet the needs of highly capable students; programs and practices %o meet the diverse
needs of students based on gender, racial, ethnic, ecenomic, and special needs status;

research, information, and technglegy systems; and other programs and practices that

willl assist educators in helping students learn the eéssentizal academic learning

.

requirenents;

(d Develop and distribute, in conjunction with the academic achisvement and

acconntabiliby comnzssion | {en—adadertdearaden)), parental invelvement materials,
including instructicnal guides developed to inform parents of the essential academic
learning requirements. The instructional guides alsec shall contain sctions parents
may take tTo assist their children in meeting the requirements, and should focus on
reaching parents who have not previounsly been involved with their children's
aducatian;

te} Tdentify obstacles Lo greater parent and community invelvement in school
shared decision-making processes anc recommend strategies for heliping parents and

community members to participate effectively in schocl shared decision-making
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processes, including understanding and respechting the roles of school bullding
administrators and staff:

(£} Develop and maintain an Internet web site to increase the availability of

information, research, and other materials;

ig] Take other actions to increase public awareness of the importance of
parenktal and community Involvement in education:

fi-fed;l thty Work with appropriate organizations to iaform teachers, district
and schocl administrators, and school directors shout the waivers availsble ¢ (wades
PCM-RRN-308-340)) and the broadened scrool board powers under BCW 283.320.015;

{(k+)} (1] Provide training and consultation services, including conducting

ragicnal summer institutes;

f{H)] {3) Address methods for improving the success rates of certain ethnic
and racial student groups; and

{{EF)) {k} Parform other functions censistent with the purpose of the center
as prescribed in subsection (1} of this section.

{3) The superintendent of public instrustion, after consultation with the

academic achievement and accountability commission [ (er—sbwdentlasening]), shall
salect and empley a directer for the center.
{4} The superintendent may enter into contrachts with irdividuals or

organizations including but not limited to: Scheel districts; educaticnal service

districts; educational grganizations; teachers; higher educaticn faculty; institutions

¢f higher education; state agencles: business or community-based grganizations; and
cther individuals and organizations to accomplish the duties and responsikilities of

the center. ((Phe—supopintandent—shall ceontract—eut with communite based

=y EAE-N e 4

rowniratdions
In cazrying out the duties and »esponsibilities of the center, the superintendent,
whanavey possible, shall use practitioners to assist agency steff as well as z=ssist

educators and others in schools and districts.

tesrning-on-the—astivities-of the contor] )

NEW SECTIOK. Sac. 402. ACCOUNTABILITY IMPLEMENTATION FUNDS. (L} T the
extent funds axe appropriated, the office of the superintendent of pubklic instruction
annualy shzll allecate accountsbility implsmentation funds te schosl districts. The
purposes of the funds are to: Dovelop and update student lezrning improvement plans;

implement curriculum materials and instructicnal stzategies; provide staff
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professional develepment to implement the selected curricula and instructions: devalop
and implement assessmont strategies and fraining in assessment scoring; and fand other
activities intended to improve student learning for all students, including students
with diverse needs. ZAEstivities funded by the allocations mumst be consistent with the
school cox district improvement plan, designad to improve the ahility of teachers and
other instructional certificated and classified staff to assist students in meeting
the essential academic learning requirements, and designed to achieve state and local
aceountabality goals. Activities funded by the allocaticns shall be designed to
protect the teacheors' instructional time with students and minimize the use of
substitute teachers.

(2} schocls receiving funds shall develop, update as needad, and keep on file a
school student learning improvement plan to achieve the student'learning goals and
essential academic learning regquirements and to implement the zssessment system as it
is developed. “he plan shall delineate how the accountability impleméntation funds
will bBe used to accomplish the requirements of this section. The plan shall b2 made
available to the public and to others upor request.

{3} The amcunt of allocations shall be determined in the omnibus appropriations
ack.

{4) The state scheols for the deaf and blind are sligible zo receive
‘allocations under this section.

{3} The superintendent of public instruction may adaps timelines and riles as
necessary under chapier 34.05 RCW to administer the program, and require that schools

and cdistricts submit repeozts regarding the use of *he funds.

=W SECTICH. Sec, 403. HELPING CORPS. (1} In order to increase the
availability and quality of technical assistance state—wide, the superinterndent of
public instruction, subject to available funding, may employ school improvement
coordinators and school improvement specialists to provide assistance to schools and
distriets. The improvement specialists shall serve on a rotating basis and shall not
Ee permanent smployees.

{2) The types of assistance provided by the improvement ¢ocordinitors and
specialists may include, but need not be Limited to:

f2) Assistance Yo schocis to use student performance data and develep
improverant plans bzsed on those data;

() Consultation with schools and districts concerning their pecrformance cn the

Washington assessmen®t of student lesarning and cther assessments;
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{c} Consultation corcexrning currxigila that aligns with the essential academic
learring recuirements and the Washington asscssment of student learning and that meets
the needs of diverse learners;

(<} RAssistance in the identificaticn and implementation of rescarch-based
instructional practices;

{2} Btaff trrairing that emphazizes cEfective instructional strategies and
classroon-pased assessment;

(£} Assistance in develeping and implementaing fanily anéd community invelvement
programs: and

fgt Other assistance to schools and scheol districts intended to improve

student learning.

BART 5

TRANSFER QOF DUTIES AND MATERIALS

WEW SECTION. Seec. 501. SUPERINTENDENT OF PURLIC INSTRUZTION'S DUTIES FOR
STANDARDS AND ASSESSMENTS. (1) The superintendent of public instruction shall
identify the krowledge and skills all public school studenis peed to know and be abls
te do based on the student learning goals in RCW Z82.150.210, develop student
dssessments, and implement the accountakility recommendations and requests regarding
Assistance, rewards, and recognition of the academic achievement and accountability
commigssion.

{2} The superintendent of public instructicn shaill periodically revise the
essential academic learning requiremenﬁs, as needed, based on theo student learning
geals in RCW 261.150.210. Goals one and two shall be considered primary. To the
mazimam extent possible, the superintendent shall integrate goal four and the
knowiedge and =kill areas in the other goals in the essentizal academic learning
requirements.

(3} In consultation with the academic achievement znd accountability
comnission, the superintendent of public instruction shall maintain and continue to
develop and revise a state-wide academic assessment system Zor use i% the elementary,
middle, and hich school years designed to determine if each student has mastered the
essential agademic learning requirements identified irn subszection {1} -of this
section. The academic assessment system shall include a variety of assessment

methods, inc_uding criterion-referenced and pérformancc-based reasures.
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{4} The assessment system shall be desiuned seo that the results under the
agsessment systen are used by educaters as tools to svaluate instructioral practices,
and to initiate appropriate educational support for atudents whe have not wastered the
essential academic learning requirements at the appropriaze pefiods in the student's
educational development.

{5) To the masxinum extent possible, the superintendent shall integrate
knowledge and skill areas in development of the assessments.

(6) Assessments for goals three snd four of RCW 28A.150.21¢ shall be integrated
in the essential academicz learning reguirements and zssessments for geals one and kwo.

{7} The superintendent shall develop assessments that are directly related to
the essential academic learring requirements, ard are not biased toward persens with
different learairg styles, racial or ethnic backgrounds, or on the bazis of gender.

{8) The supezintendent shall consider metheds to address the unique needs of
special eduncation students when developing the assessments under this secgtion.

{9) The superintendent shall consider methods to addzess the unique necds of

highly capnable students when developing the assessments under this section.

WEW _SECTICH. Sec. 502, COMMISSION ON STUDENT LEARNING--TRANSFER OF POWERS.

(1) Beginning July 1, 1993, the powers, duties, and functions of the commigsion on
student learning are transferred Lo the acacdenic achievement and accountability
commission or to the superintendent of public insktrzuction as appropriate under the
transfer of duties made from the commission orn student learning to the academic
achievement and azcceountability commission or the superintendent of public instructicn
under this act. Bll references to the commission on student learhing in the Revised
Code of Washington szhall be construed te mean the academic achievement and
accountability commission when addressing the duties, activities, ox functious
regarding the accountability syster under this act. 215 refererces to the commission
on student learning in the Ravised Code of Washington spall be constried to mean the
superintendent cf public instruction when addrassing the duties, activities, ar
functions xegarding the esseptlal zcademic learning requirements, the standards, or
the assessments addressecd under this act.

{2) A1l reports, documents, surveys, books, records, files, papers, or written
material in the possessicn of the commission on student learning shall be delivered to
the custody of the academic achievement and accountakility commission or the
auperirtendent of public instzuction, as appropriste. All cabinets, furniture, office

equipment, wotor wehicles, and other tanglble preperty employed by the commission on
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student learning shall be made avallable to the academic achievement and

accountability commission or the superintendent of public instruction, as approprizte.
{3} The transfer of the powers, dutiss, Zunctions, and personnel of the

commission cn student learning shall not affect the validity of any zct performed

before the effective date of this section.

PART 6

MISCELLANEQUS

oW SECTION, Sec. 601l. ANALYSIS OF FOURTH GRADE MATHRMATICS ASSESSMENT. By
dugust 1, 2000, the superintendent of public instruetion shall complete an cbiectiwve
analysis of the fourth grade mathematics assessment. The apnalysis shall include, but
need not ba limited to, the student developmental level required to achiave the fourth
grade standard successfully and the extent to which the assessment measures a
student's computational skilis, problem=-selving sxills, math communications skills,
and 2 breakdown of cther skllls assessed. The analysis shall include the percentags
of items that: Regquire students to use computational skills without the use of
technology; reguire the use of technology to complete an item; measure mathematics
conmunication skills: measure problem-sclving skiils: and measure other skills
ineluded in the mathematics assessment. The supcrintendent of public instruction
shall consult recogrnized experts with differing views on the instruction of
mathewatics, and report the results of the analysis to the governor and the education

committees of the house of representatives and the-senate by August 15, 2000.

HEW SECTION. Beg. 602, CCNSOLIDATED PLANNING. The superintendent of public

instruction, in consultation with school district personnel, shall copsolidate and
streamline the planning, application, and zeporting requirements for major state and
federal categorical and grant programs. The superintendent also shall take actions te

increase the use of ¢nline electronic applications and reporting.

NEW SECTICHM. 8eg. 603. SLIGS REPREALED. RCW 28AR,300.138 [Student learning

improvement grants) and 1894 ¢ 245 5 1 & 1993 ¢ 336 5 301 are =ach repealed.

KEW SECTION. Sec. 804, REPEALRRI. The following acts or parts of agts are
each repealed:
(L] 1998 c 225 5 3 (uncodified);

{2y 1898 ¢ 209 s 3 {uncodified;; and
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(3) 1995 ¢ 209 s 2 & 1992 ¢ 141 s 203 (uncodiZied].

NEW SECTION. Sec. 605, CART HEADINGS AND SECTION CAPTEIONS NOT LAW. Dart

headings and section capiicns used in this act are not any part of the law.

NEW SECTIONf Bac. 606. NEW ACCOUNTARILITY CHAPTER CREATED. Sections 101
threuch 103, 3C2, 402, 403, 501, 502, and 602 of this acht constitite a now chapter in

Title 283 RCW.

NEW SECTION. Sec. €07. RECODIFICATIONS. The following secticons are each
reccdified 28 new secticns in the chapter created in section 606 of this act:
RIW 28A.320.205
RCW 28A.630.887
RCW 282.630.889
RCW 2BR.630.883
RCHW 28A.630.885
RCW 28A.630.945
RCH 28A.630.950
RCW Z8R.630.931
ROW 28A.630.952
RCW 28R, 630.953
RCW 28A.630.954

WEW ZECTICHN. Sec. 608. EMERGENCY CLAHSE. {1) Section 101 cf this act is
necessary for the immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions, and “axes affecrt
July 1, 1%99.

{2) Sections 502 and 604 of this act are necessary for the immediate
preservation of the public peace, health, or safety, or support of the staze

government and its exzisting public institutions, and take effect immediately:

HEW SECTION. Sec. 608, SEVERABILITY CLAUSE. If any provision of this act or
its application to any perscn or circumstance s held invalid, the remainder of the
act or the application of the provision to other persens or circumstances is not

affected.
Passed the Senate Bpril 24, °999.
Pazsed the House April 24, 13999,
Approved by the Governor May 18, 19%9.
Filed in Office of Secrectary of State May 185, 1939.
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»Washington State

Office of Superintendent of Public Instruction QsPl Web site

Superintendent Dr. Terry Bergeson OHd Capitol Building 600 South Washington Olyn
{360) 725-6000

WASL Trend

This displays student performance information for the Washington Assessment of Student Learning (WASL),

Select a category of students: 4th . All * Line Chart %@
4th Grade
Reading
Yoar  |State 4th Grade Reading Trend i
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4th Grade

Writing
Year  |State 4th Gracie Wﬂtmg Trend
1996-07142.8% SO - o5 g am 5
1997-38(38.7%
1998-99(32.6% 90 -

1999-00139.4%

2000-01143.2%

2001-32|49.5%

2002-092153.6%

% Met Standard

2004-05]587.7% 20

;

i

i

|

ot /‘—__,‘__——4—"" !

40 ‘\*\‘ i

2003-04|55,8% " i}

2005-06160.4%
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& State

Results with fewer than 10 students are pat shown. Rasults not shown may also indicate data not available.
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=Washington State

Office of Superintendent of Public Instriiction 0581 Weh site

Superiniendent Dr. Terry Bergeson Old Capito} Building 600 South Washington Olyn
(360) 725-6000

WASL Trend

This displays student performance information for the Washingtan Assessment of Student Learning (WASL).

Select a category of students: 7th 5 All + Line Chart ", 4
7th Grade

Reading
Year  [State 7th Grade Reading Trend
1997-98(38.4% —_ I
1998-29(40.8%
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7th Grade
Writing

Year

State

1927-98131.3%

1998-99|37.1%

15999-06[42.6%

2000-01 [48.5%

2001~

(2153.0%

2002-03/54.7%

2003-04157.9%

2004-05161.2%
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Results with fewer than 10 students are not shown, Results not shown may also indicate data not available.
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WASL Trend

This displays student performance information for the Washington Assessment of Student Learning (WASL).
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Results with fewer than 1G students are not showi. Results not shown may also indicate data not available.
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CERTIFICATION QF ENROLLMENT

ENGROSSED SUBSTITUTE SENATE BILL 6023

Chapter 354, Laws of 2007

(partial veto)

60th Legislature
2007 Regular Session

WASHINGTON ASSESSMENT OF STUDENT LEARNING

ETFECTIVE DATE:

Passed by the Senate 2pril 22, 2007
TEAS 30 TFAYS 18

BRAD OWEN

Fresident of the Senate

Passed by the House April 22, 2007
¥YEAS 36 WNAYS 41

FRANX CHOPP

Speaker of the House of Representatives

with
i1l and

Approved May 8, 2007,
the exception of sections
13 which are wvetoed.

2:81 p.m-,
10(

12}
“r

CHRISTINE GREGUIRE

Governox of the State of Washingten

07/22/07

CERTIFPICATE
I, Thomas Hoemann, Secretary of
the Senate of the State of
Washington, do hereby certify that
the attached is ENGROSSED
SUBSTITUTE SENATE PBILL 6023 as

passed by the Senate and the House
of Representatives on the dates
hereon set forth.

THOMAS HOEMANN

Secretary

FILED

May 10, 2007

Secretary of State
S8tate of Washington
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ENGROSSED SUBSTITUTE SENATE BILL 6023

AS AMENDED 2Y THE HOUSE
Pagssed Legislature - 2007 Regular Session
State of Washington 60th Legislature 2007 ﬁegular Sesgion

By Senate Committee orn Early Learning & K-12 Education (originally
sponsored by Senators McAuliffe and Rasmussen}

READ FIRST TIME 02/28/07.

AN ACT Relating to the Washington assessment of student learning:;
amending RCW 28A.655.061, 28A.155.045, 28A.655.070, 28A.655.065,
28R.655.063, and 282.655.200; adding new sections to chapter 28A.655
RCW; creating new sections; providing expirastion dates; and declaring
an emergency. -

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:
NEW SECTIQN. S8See. 1. (1) The legislature maintains a strong

commitment to high expectations and high academic achievement for all

students. The legislatuzxe finds that Washinghon schools and students

are meking significant progress in improving achievement in reading and
Wwriting. Scheols are adapting instruction and providing remedistion
for students who need additional assistance. Reading and writing are
being taught across the curxiculum. Therefore, the legislature does
not intend to make changes to the Washington assessment of student
learning or high scheool graduation reguirements in reading and writing,

{2) However, students are having difficulty improving their
academic achievement in mathematics and science, particularly as
measurzed by the high school Washington assessment of student learning.
The legislature finds that corxections are neesded in the state’s high

. 1 ESSB 6023.3L
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school assessment system that will improve aligrnment between leatrning
standards, instruction, diagnosis, and assessment of students'!
knowledge and skills ir high school mathematics and science. The
legislature further finds there is a sense of urgency to make these
corrections and intends to revise high school graduation requirements
in mathematics and science conly for the minimum period for corrections
to be fully implemented.

Sec. 2. RCW 28A.6535.061 and 2006 c 115 s 4 are each amended to
read as fecllows:

{1} The high school assessment system shall include but need not be
limited to the Washington assessment of student learning, opportunities
for a student to retake the content areas of the assessment in which
the student was not successful, and 1f approved by the legislature
pursuant to subsection (10} of this section, one or more cobjective
alternative assessments for a student toe demonstrate achievement of
state academic standards. The cbjective alternative assessments for
ceach content area shall be comparable in rigor to the skills and
knowledge that the student must demonstrate onrn the Washington
assessmert of student learning for each content area.

(Z)ISubject to the conditions in this section, a certificate of
academic achievement shall be cbtained by most students at about the
age of sixteen, and is evidence that the students have successfully met
the state standard in the content areas included in the certificate.
With . the exception of students satisfying the provisions of RCW
28A.155.045 ox section 4 of this act, acquisition of the certificate is

reguired for gracduation from a public high school but is not the only
requirement for graduation.

{3) Beginning with the graduating c¢lass of 2008, with the exception
of Students.satisfying the provisions of RCW 28A.155.045, a student who
meets the state standards on the reading, writing, and mathematics
content areas of the high school Washington assessment of student
learning shall earn a certificate of academic achievement. If a
student does not successfully meet the state standards in one or nmore
content areags required for the certificate of academic achievement,
then the student may retake the assessment in the content area up to
four times at no cost to the student. 1f the student successfully

meets the state standards on a retake of +the assessment then i+he

ESSB 6023.2L p. 2
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studert shall earn & certificate of academic achievement. Once
objective alternative assessments are authorized pursuant to subsection
{10} o©of this section, a student wmay use the objective =alternative
asgsessments to demonstrate that the student successfully meets the
state standards for that content area if the student has {(zetakepr))
taken the Washington assessment of stndent learning at least once. If

the student successfully meets the state standards on the cbjective
alternative assessments then the student shall earn a certificate of
acadenic achievement.

{4) Beginning no later than with the graduating class of ((2848))
2013, a student must meei the state standards in science in addition to
the other content areas required under subsection (3) of this section
on the Washington assessment of student learning or the objective
alternative assessments in order to earn a certificate of academic
achievement, The state board of education may adopt a zxule that

inmplements the regquirements of this subsection (4) beginning with a

graduating c¢lass before the graduating class of 2013, if +he state

board of educstion adopts the rule by September lst of the freshman

schogl yvear of the graduating class to _which the reguirements of this

subsection {4} apply. The state board of education's authority under

this subsecticn (4} does not alter the reguirement that anv change in

performance standards for the tenth grade assessment must comply with
RCW 28A.305.130.

(5) The state board of education may not require the acquisition of

the cextificate of academic achisvement for students in home-based
instruction under chapter 28A.200 RCW, for students enrclled in private
schools under chapter 28A.195 RCW, or for students satisfying the
provisions of RCW 28A.155.045.

{6) A student may retain and use the hijhest result from each
successfully completed content zrea of the high scnool assessment.

(7} {(Begimping 3w —2086+)) School districts must make availzble to
students the following options:

(a] To retake the Washington assessment of student learning up to
four times in the content areas in which the student did not meet the
state standards if the student is enrolled in a public school; or

(b} To retake the Washingtor assessment of student learning up to
four times in the content areas in which the student did not meet the
state standards 1if the student is enxrolled in a high school completion

p. 3 _ ESSB 6023.5L
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program at & community or technical callege, The superintendent of
public instruction znd the state board for community and technical
colleges shall Jointly identify means by which students in these
programs can be assessed.

(8) Students who achieve the standard in a content area of the high
school assessment but whe wish to improve theilr results shall pay for
retaking the assessment, using a uniform cost determined by the
superintendent of public instruction.

< (9) ) :

Opportunities to retake the assessment at least tTwice a year shall be

avallable to each school district.
(10) (a) The office of the superintendent of public instruction
shall develop options for implementing cobjective alternative

assessments, which may include an appeals process for students' scores,

for students to demonstrate achievement of the state academic
standards. The objective alternative assessments shall be comparable
in rigor to the skills and knowledge that the student must demonstrate
on the Washington assessment of student learning and be objective in
its determination of student achievement of the state standards.
Before any objective alternative assessments in addition to those
authorized in RCW 28A.655.065 or (b) of this subsection are used by a
student to demonstrate that the student has met the state standards in
a content area required to obtain a certificate, the legislature shall
formally approve the use of any objective alternative assessments

through the omnibus appropriations act or by statute or concurrent

resolution.

{b)(i] A student's score on the mathematics /! (pertien—ef—ihe
£ i e e SOmS )}, reading or English, oz
writing peortion of the schelastic assessment test (SAT) {{(+)) or the

American college test (ACT} may be used as an objective alternative
assessment under this section for demonstrating that a student has met
or exceeded the ((mathemeties)) state standards for the certificate of
academic achievement. The state board of education shall identify the
scores students must achieve on the ((mathematies)) relevant portion of

the ({PSAT-)) SAT((+}) or ACT +o meet or exceed Lhe state standard

( (for—mathematies)) in the relevant content area on the Washington
ESSE £023.5%L p. 4
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assessment, of student. learning. The state board of education shall
identify the first scores by December 1, |((2B86—ard—thereatfter)) 2007.

After the first scores are established, the state board may increase

but not decrease the scores required for students to meet or exceed the
state standards | (fer—mathematies)).

(ii) Until August 31, 2008, a student's score on the mathematics
portion of the preliminary scholagstic assessment test (PSAT) mav be

used as an objective alternative assessment under +this section for

cemonstrating that a student has met or exceeded the state standard for

the certificate of academic achievement. The state board of education

shall identify the score students nmust achieve on the mathematics
portion of the PSAT to meet or exceed the state standard in that

centent area on the Washington assessment of student learning.

(11d) A student who scores at least a three on the grading =zcale

of one to five for selected advance placement examinations mav use the

score as an_ oblective alternative assessment under this section for

demonstrating that a student has met or exceeded state standards for

the certificate of academic achievement. A score of three on the

advance placement examinations in calculus or statistics may be used as

an alternative assessment for the mathematics portion of the Washington

assessment of student Jlearning. A score of three on the advance

placement examinaticns ip English lanaguage angd composition mav be used

as an_alternative assessment for the writing porticon of the Washington

assessment of student legrning. A _score of three on the advance

placement examinations in Engliskh literature and composition,

macroeconomics, microeconomics, psychology, United States historvy,

world history, United States government and politics, or comparative

government and pelitics may be used as an alternative assessment for

the reading portion of the Washington assessment of student learning..

{11) By December 15, 2004, the house of representatives and senate
education committees shall obtain information and conclusions from
recognized, independent, national assessment experts regarding the
validity and reliability of the high school Washington assessment of
student learrning for making individual student high school graduation
determinations.

{12) To help assure continued progress in academic achievement as

a foundation for high school graduaticn and to assure that students are

p. 5 ESSB 6023.S5L
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on track for high school graduation, each school distrxict shall prepare
plans for students as provided in this subsection (12).

(a) Student learning plans are reguired for eighth through twelfth
grade students who were not successful on any or all of the content
areas of tne Washington assessment for student learning during the

previous school year. The wplan shall include the courses,

competencies, and other steps needed to be taken by the student to meetb

state academic standaxds and stay on track for graduation. { {Phis
2 * £ g

+ii53) ) (i) The parent or guardian shall be notified, preferably
through a parent conference, of the student's results on the Washington

assessment of student learning, actions the school intends to take to
improve the student's skills in any content area in which the student
was unsuccessful, strategies to help them improve their student's
skills, and the content of the student’'s plan.

{ (44w} ) [(ii) Progress made on the student plan shall be reported
to the student’'s parents or guardian at least annually and adjustments

to the plan made as necessary.

(b)  (( Tand : ' = = 3
thereafeer-)} AlL fifth grade students who were not successful in one

or more of the content areas of the fourth grade Washihgton assessment
of student learning shall have a student learning plan.

fi) The parent or guardian of {((=2)) the student ((deseribed—in this

=4 { ) ) shail be notified, preferably through a parent

conference, of the student's results on the Washington assessment of
student learning, actions the school intends to take to improve the
student's skills 1in any content area i1in which the studen:t was
unsuccessful, and provide strategies to help them improve their
student's skills.

(1i) Progress made on the student plan shall be reported to the
student's parents or guardian at ieast annually and adjustmerts to the
plan made as necessary.

'ESSB 6023.5L p. 6
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Sec. 3. RCW 28A.1535.045 and 2004 ¢ 19 s 104 are each amended to
read as follows:

Beginning with the graduating class of 2008, students served under
this chapter, who are not appropriately assessed by the high school
Washington assessment systen as definéd in RCW 2BAR,.655.061, even with
accommodations, may earn a certificate of individual achievement. The
certificate may be earned using multiple ways to demonstrate skills and
abilities commensurate with theilr individual education programs. The
determination of whether the high school assessment system is
apprcpriate shall be made by the student's individual education program

team. Except as provided in section 4 of this act, for these students,

the certificate of individual achievement is required for graduation
from a public high school, but need nct be the only requirement for
graduation. When measures ctner than the high school assessment system
as defined in RCW Z8A.4555.061 are used, the measures shall be in
agreement with the appropriate educatiocnal opportunity provided for the
student as required by this chapter. The superintendent of public
instruction shall develop the guidelines for determining which students
should not be required to participate in the high school assessment
system and which types of assessments are appropriate to use.

When measures other than the high school assessment system as
defined in RCW 28A.655.061 are used for high school graduation
purposes, the student's high school transcript shall note whether that
student has earned a certificate of individual achievement.

Nothing in this section shall be construed to deny a student the
right to participation. in the high school assedsment system as defined
in RCW 28A.655.061, and, upon successfully meeting the high school
standax»d, receipt of the certificate of academic achievement.

NEW SECTION. Sec. 4. A new sechbion is added to chapter 28A.655
RCW to read zs follows:

{1} Beginning with the graduating class of 2008 and through no
Later than the graduating class of 2012, students may graduate from
high school without earning a certificate of academic achievement or a
certificate of individual achievement 1f they:

{a) Have rnot successfully met the mathematics standard on the high
school Washington assessment of student learning, an approved objective

p.- 7 ESSE 5023.5L
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alternative assessment, or an alternate assessment developed Zfor
eligible special education students;

(b) Have successfully met the state standard in the cother content
areas required for a certificate under RCW 28A.655.061 or 282.155.045;

(c} Have met all other state and school distxict graduation
requirements; and ' '

{d) (1} Tor the graduating class of 2008, successfully earn one
additional high school mathematics credit or career and technical
course ecuivalent, including courses offered at skill centers, after
the student's eleventh grade vear intended to increase the student's
mathematics proficiency toward meeting or exceeding the mathematics
standards assessed on the high school Washington assessment of student
learning and continue to take the appropriate mathematics assessment at
least once annually until graduation; and

{(ii) Foxr the remaining graduating classes under this section,
successfully earn two additicnal mathematics credits or career and
technical course eguivalent, including courses offered at skill
centers, after the student's tenth grade vear intended to increase the
student's mathematics proficiency toward meeting or exceeding the
mathematics standards assessed on the high school Washington assessment
of student learning and continue to take the appropriate mathematics
assessment at least once annually until graduation.

{2) The state board of education may adopt a rule that ends the
application of this section with a graduating c¢lass before the
graduating class of 2012, if the state board of education adopts the

.rule by September 1lst of the freshman school year of the graduating

class to which the provisions of this section no longer apply. The
state board of education's authority under this section does not alter
the requirement that any change in performance standards for the tenth
grade assessment must comply with RCW 28A.305.130.

(3) This section expires ARugust 31, 2013.

Seé. 5. RCW 28A.655.070 and 2005 ¢ 49%7 s 106 are each amended to
read as follows:

(1) The superintendent of public instruction shall develop
essential academic learning requirements that identify the knowledge
and skills zll public school students need Lo know and be able to do
based on the student learning goals in RCW 28A.150.210, develop studen:

ESSB 6023.5L p. 8
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assessments, and inplement the accountability recomﬁendations and
reguests regarding assistance, rewaxrds, and recognition of the state
board of education.

{2) The superintendent of public instruction shall:

{a) Periodically revise the assential academic learning
reguirements, as needed, based c¢n the student learning goals in RCW
28n.15C0.230. Goals one and two shall be considered primary. To the
maximum extent possible, the superintendent shall integrate goal four
and the knowledge and skill areas in the other goals in the essential
academic learning zequirements; and

(b) Review and prioritize the essential academic learning
reguirements and identify, with clear and concise descriptions, the
grade level content expectations to be assessed on the Washington
assessment ¢f student learning and ﬁsed for state or federal
accountability purposes, The review, prioritization, and
identification shall result in more focus and targeting with an
emphasis on depth over breadth in the number of grade level content
expectations assessed at each grade level. Grade level content
expectations shall be articulated ower the grades as a seguence of

" expectations and performances that are logical, build with increasing

depth after foundational knowledge and skills are acquired, and
reflect, where appropriate, the sequential nature of the discipline.
The office of the superintendent of public instruction, within seven
working days, shall post on its web site any grade level content
expectations provided to an assessment veandor for use in constructing
the Washington assessment of student learning.

(3) In consultation with the state board of .education, the
superintendent o¢f public instruction shall maintain and continue to
develop and revise a. statewide academic assessment system in the
content areas of reading, writing, mathematics, and science for use in
the elementary, middle, and high school years designed to determine if
each student has mastered the essential academic learning requirements
identified in subsection (1} of this section. School districts shall
administer the assessments wunder guidelines adopted by the
superintendent of public instruction. The academlc agsessment system
({skatd)] may include a warlety of assessment methods, including

criterion-referenced and performance-based measures.

p. 9 ESSB 6023.5L
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{4y If the superintenden® proposes any modification to the
essential academic learning requirements or the statewide assessments,
then the superinteﬁdent shall, upcn request, provide opportunities for
the education ccmmittees of the house of representatives and the senate
to review the assessments and proposed modifications to the essential
academic learning requirements before the modifications are adopted.

(5) {(#=F+)) The assessment system shall be designed so that the
results under the assessment system are used by educators as tools to
evaluate instructional opractices, and to initiate appropriate
educational support for students whe have not mastered the essential

academic learning zrequirements at the appropriate perxiods in the

student's educational development.

(6) By Septemper 2007, the results for reading and mathematics
shall be reported in a format that will allow parents and teachers to

determine the academic gain a student has acquired in those content

‘areas from one school year to the next.

{7) To assist parents and teachers in their efforts to provide
educational suppeort te individual students, the superintendent of
public instruction shall provide as much individual student performance
infeormation as possible within the constraints of the assessment
system's item bank. The superintendent shall also provide to school
districtss

{a) Information on classroom-based and other assessments that may
provide additional achievement information for individual students; and

{(b) A collection of dliagnostic tools that educators may use to
evaluate the academic status of individual students. The tools shall
he designed to be inexpensive, easily administered, and quickly and
easily scored, with results provided in a format that may be easily
shared with parents and students.

(8) To the maximum extent possible, the superintendent shall
integrate krowledge and skill areas in development of the assessments.

ESSB 6023.3L p. 10

Page 836




oo B S A T 2 I~ S Y 6 T

B i | e
G W W N B O W

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(2) Assessments for goals three and four of RCW 28A.150.210 shall
be integrated in the essertial academic learning requirements and
assessments for goals one and two-.

(10) The superintendent shall develop assessments that are directly
related to the essential academic learning reguirements, and are not
biased toward persons with different learning styles, racial oxr ethnic
backgrounds, or on the basis of gender.

(11) The superintendent shall consider methods to address the
uniigque needs of special ducation atudents when developing the
assessments under thls section,

{12) The superintendent shall consider methods to &address the
unique needs of highly capable students when developing the assessments
under this section.

(13) The superintendent shall post on the superintendent's web site
lists of resources and model assessments in social studies, the arts,
and health and fitness.

Sec. 6. RCW Z28A.655.065 and 2006 c 115 s 1 are each amended to
read as follows:

(1) The legislature has made a commitment to rigorous azcademic
standards for receipt of a high school diploma. The primary way that
students will demonstrate that they meet the standards in reading,
writing, mathematics, and science is through the Washinglton assessment
of stucdent learning. Only cobjective assessments that are comparable in
rigor to the state assessment are authorized as an alternative

assessment. Before seeking an alternative assessment, the legislature

‘expects students to make a .genuine effort to meet state standards,

through ((zs : = sk : st = Eagy-) )
regular and consistent attendance at scheol((+)) and participation in
extended learning and other assistance programs,

(2) Under RCW 28A.655.061, beginning in the 2006-07 scheol year,
the superintendent of public instruction shall implement objective
alternative assessment methods as provided in this section for students
to demonstrate achievement of the state standards in conteat areazs in
which the student has not yet met the standard on the high school
Washington assessment of student learning. A student may access an
alternative if the student meets applicable eligibility criteria in RCY

28A.655.061 and this section and other eligibility criteria established

p. 11 S59B 6023.8L
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by the superintendent of public instruction, including but not limited
to attendance criteria and pazrticipation in the remediation or
supplemental instruction contained in the student learning plan
developed under RCW 28A.655.061. A  school district may waive
attendance and/or remediation criteria for special, wunavoidable
clrcumstances.

(3) For the purposes of this section, "applicant"™ means a student
secking to use one of the alternative asssssment methods din this
section.

" {4) Cne alternative sssessment method shall be a combination of the
applicant’'s grades in applicable courses and the applicant's highest
score on the high school Washington assessment of student learning, as

provided in this subsection. A student is eligible to applyv for the

~alternative assessment method under this subsection (4) if the student

has a cumuliative qgrade point average of at least 3.2 on _a four point

grading _scale. The superintendent of public Ainstruction shall

determine which high school courses are applicablile to the alternative
assessment method and shall issue guidelines to school districts.

(a) Using guidelines prepared by the superintendent of public
instruction, a school district shall identify the group of students in
the same school as the applicant who took the same high scheol courses
as the applicant in the applicable content area. From the group of
students identified in this manner, the distriect shall select the
comparison cchort thatt shall be those students who met or slightly
exceeded the state standard on the Washington assessment of student
learning. '

(b} The district shall compare the applicant's grades in high
school courses in the applicable content area to the grades of students
in the compariscn cohort for the same high school courses. If the
applicant's grades are egual to or above the mean grades of the
comparison cohort, the applicant shall be deemed te have met the state
standard on the alternative assessment.

{c) An applicant may not use the alternative assessment under this
subsection [4) if there are fewer than six students in the comparison
cchort.

_(5) The superintendent of public instruction shall develep an

alternative assessment method that shall be an evaluation of a

ESSB 6023.SL p. 12
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collection of work samples prepared and submitted by the applicant, as
provicded in this subsection and, for career and technical applicants,
the additional requirements of subsection {6} of this section.

{a) The superintendent of public instruction shall develop
guidelines fox the types and number of work samples in each content
area that may be submitted as a c¢ollection of evidence that the
applicant has met the state standard in that content area. Work
samples may be collected from academic, career and technical, or
remedial courses and may include performance tasks as well as written
products. The supexintendent shall submit the guidelines for approval
by the state board ¢f education.

(b) The superintendent shall develop protocols for submission of
“he collection of work samples that include affidavits from the
applicant's teachers and school district that the samples are the work
of the applicant and a requirement that a portion of the samples be
prepared under the direct supervision of a classroom teacher. The
superintendent shall submit the protocols for approval by the state
board of education.

{c) The superintendent shall develop uniform scoring criteria for
evaluating the collection of work samples and submit the scoring
ecriteria for approval by the state board of education. Collections
shall be scored at thé state level or regionally by a panel of
educators selected and Erained by the superintendent +to ensure
objectivity, reliability, and riger in the evaluation., An educator may
not score work samples submitted by applicants from the educator's
school district. If the panel awards an applicant's collection of wozk
samples the minimum reguired score, the applicant shall ke deemed to
have met the state standard on the alternative assessment.

{d} Using an open and public process that includes consultation
with district superintendents, school principals, and other educators,
the state board of education shall consider the guildelines, protocols,
scoring criteria, and other information regarding the collection of
work samples submitted by the superintendent of public insztruction.
The collection of work samples may be implemented as an alternative
assessment after the state board of education has approved the
guidelines, protocols, and scoring criteria and determined that the
collection of work sanples: (i) Will meet professionzlly accepted
standards for a walid and =zxeliable mnsasure of the grade level

p. 13 ESSB 6023.8L
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expectations and the essential academic learning requirements; and (Zi)
is comparahkle to or exceeds the rigor of the skills and knowledge that
a student must demonstrate on the Washington assessment of student
learning in the applicable content area. The state board shall make an
appreval decision and determination no later than December 1, 2006, and
thereafter may increase the required rigor of the collection of work
samples.

(e} By September of 2006, the superintendent of public instruction
shall develop informaticnal materials for parents, teachexs, and
students regarding the collection of work samples and the status of its
development as an alternative assassment method. The materials shall
provide specific guidance regarding the type and number of work samples
likely to be required, include esxamples of work that meets the state
learning standards, and describe the scoring criteria and process for
the collection. The materials shzll alsoc enceurage students in the
graduating class of 2008 to begin creating a collection if they believe
they may seek to use the collection once it is implemented as an
alternative assessment.

(6) {a) For students enrolled in a career and technical education
program approved under RCW 28C.04.110, the superintendent of public
instructicn shall develop additional guidelines for a collection of
work samples that evidences that the cgllecticn:

(1} Is relevant to the student's particular career and technical
program;

(ii} Focuses on the application of academic knowledge and skills
within the program;

(iii) Includes completed activities cx: projects where demcnstration
of academic knowledge is inferred; and ‘

(iv) Is related to the essential academic learning requirements and
state standards that students must meet to earn a certificate of
academic achievement or certificate of individual achievement, but also
represents the knowledge anc skills that successful irndividuals in the
career and technical field of the approved vprogram are expected o
possess.

(b) To meet the state standard on the alternative assessment under
this subsection (6), an &pplicant must alsc attain the state or
nationally recognized certificate or credential assoclated with the

approved career and technical program.

ESSB 6023.SL p. 14
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{c] The sugperintendent shall consult with community and technical
colleges, employers, the work force training and sducation coordinating
board, apprenticeship programs, and other regional and national experts
in cazeer and technical education to create an appropriate collection
of work samples -and other evidence of a career and technical student's
knowledge and skills on the state academic standards.

{7) The superintendent of publiec instruction shall study the
feasibility of wusing existing mathematics assessmerts in languages
othexr then English as an additicnal alternative assessment option. The
study shall include an estimation of the cost of translating the tenth
grade mathematics assessment into other languages and scoring the
assessments should they be implemented.

(8) The superintendent of public¢ instruction shall implement:

(a) By June 1, 2006, a process for students to appeal the score
they received on the high school assessments; and

(b} By January 1, 2007, guidelines and appeal preocesses for wailving
specific requirements in RCW 28AR.655.061 pertaining to the certificate
of academic achievement and to the certificate -of individual

achievement £or students who: (1) Transfer to a Washington public
school in their junior or senior year with the intent of obtaining a
public high schocl diploma, or (ii} have special, unavoidable
circumstances.

{9) The state board of educaticn shell examine opportunities for

additional alternative

or more standardized norm-referenced student achievement tests and the

possible use of the reading, writing, or mathematics portions of the
ACT ASSET and ACT COMPASS test instruments as objective alternative
assessments for demonstrating that a student has met the state

standards for the certificate of academic achievement. The state hoard

shall submit its findings and recommendations to the education

committees of the legislature by Januarv 10, 2008.

(18) The superintendent of public instruction {{(may)] shall adopt

rules to implement this section.

Sec. 7. RCW 28A.655.063 and 2006 ¢ 115 s 5 are esach amended to
read as follows:

Subject to the availability of funds appropriated for this purpose,
the office of the superintendent of public instruction shall Drofide

p. 15 ESSB 68023.3L
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funds Lo school districts ({shedtd)) Lo reimburse students for the cost
of taking the tests in RCW 28A,.655.061(10} (b! when the students take
the tests for the purpose of using the {(methematies)) results as an

objective alternative assessment. The office of the suverintendent of

public instruction may, as an alternative to providing funds to school

districts, arrange for students to receive a testing fee waiver or make

other arrandgements to compensate the students.

Sec. 8. RCH 28BA.655.200 and 2006 ¢ 117 s 4 are each amended to
read as follows:

(Ly 2 e = 7 E ey £ =
aagesomentsy) ) The legislature intends to permit school districts to
offer norm-referenced assessments, make diagnostic tools available to

schoecl districts, and provide funding for diagnostic assessments to

enhance {( # _ £ 5 o : )} student learning
at all agrade levels and provide ecarly intervention before the high
school Washington assessment of student learning.
| (2) In addition to the dizgnostic assessments provided underx
( (prksection—E+—o%))} this section, school districts may, at their own
expense, administer norm-referenced assessments to students.

{3) {{ 1) Ihe
office of the superintendent of public instruction shall post on its

web site for voluntary use by school districts, a guide of diagnostic
assessments. The assessments in the guide, to the extent possible,
shall include the characteristics listed in subsection (4) of this
section. '

(4) Beginning September 1, 2007, the cffice of the superintendent

of public instruction shall make diagnostic assessments in reading,

writing, methematics, and science in elementary, middle, and high

school grades available to schocl districts ({3 ; poa

Ehat) ) . Subiject to funds appropristed for this purpose, the office of
the superintendent of public instruction shall also provide funding to
school districts for administration of diagnostic assessments to help

improve student learning, identify academic weaknesses, enhance student
plzrning and guidance, and develop targeted instructional sitrategies to

assist students before the high achool Washincbon assessment of student

learning. To the greatest extent possible, the assessments shall be:
{a) Alicned to the state's grade level expectations;

ESSB ¢023.8L p. 16
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(b) Individualized to each student's performance level:

{c) Administered efficiently to provide results either immediately
or within two weeks;

{d} Capable of measuriang individual student c¢crowth over time and
allowing student progress to be compared to other students across the
country;

{e) Readily available to parents; and

(f) Cost-effective.

+63) ) The office of the superintendent of public instruction ( (i
enceuwraged—+te)) shall offer training at statewide and regional staff
development activities ({(&rsiaing—eopportunities that —would—asaist
prasbitieners) ) in:

(z) The interpretation of diagnostic assessments; and

(b)Y Application of instructional strategies that will increase
student learning based on diagnostic assessment data.

*NEW SECTION. Sec. 8. A new section is added to chapter 28A. 655
RCW to read as follows:

(1) (a) The legislature's intent is to make significant improvements
in the bhigh school Washington assessment of student learning in the
content areas of mathematics and science before requiring students to
meet the state standard on the assessment for graduation purposes.

(k) The legislature believes that a high school assessment system
where students =receive instruction through credited high =school
mathematics and science courses and have their knowledge and skills
assassed after they complete the courses would be a superior assessment
system for mathematics and science to the current form of the
Washington assessment of student Iearning. The legislature alsco
believes that end-of-course assessments would offer more timely
results, better diagnostic information, and improved alignment between
curriculum, instruction, and assessment. End-of-course assessments in

mathematics should cover the content of at Ileast algebra I and

p. 17 ‘ ESSB 6023.3L
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geometry. End-of-gourse assessments 1in science should cover the
content of at least biology, but alsc address other science content
araeas.

{c) However, the legislature acknowledges that replacing the
current form of the Washington assessment of student learning in
mathematics and science with end-of-course assessments zrepresents a
significant change that should be thoroughly evaluated and that an
implementation timeline to shift to end-of-course asseséments no later
than for the graduating class of 2013 should be carefully developed.

(2) The state board of education, in consultation with the
superintendent of public instruction, shall examine and recommend
changes to the high school Washington assessment of student learning in
the content areas of mathematics and science. The state board of
education may contract with one or more independent national
consultants to conduct the examination. The primary change to be
examined shall be replacing the current high school Washington
assessmeﬁt of student learning with a limited series of end-of-course
assessments in mathematics and science. The examination of end-of-
course assessments shall include:

{a} An objective analysis of the potential strengths and weaknesses
of end-of-course assessments as the primary high school assessment tocl
for student and school accountability;,

(b} Analysis of the possible impact of end-of-course assessments on
curriculum and instruction in mathemétics and science;

(c) The appropriate mathematics and science content to be covered
by end-of-course assessments;

(d} Recammeﬁded implementation timelines and issues to be addressed
in replacing the current assessment; and

() An analysis of the costs of adopting end-of-course assessments.

{3) In any request for proposals for a new testing contractor for
the Washington assessment of stﬁdent learning, the superintendent of
public instruction shall include the possible changes being examined by
the state board of education so that additional information about the
cost and feasibility of the changes can be provided by prospective
testing contractors.

(4) The state board of education shall submit a zreport to the
superintendent of public instruction and the education committees of
the legislature by January 10, 2008. The report shall contain findings
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from the examination under this section, recommendations for changes to
the high school Washington assessment of student learning in
mathematics and science, and a timeline for expedited implementation of
the recommended changes.

(5) The legislature intends that the‘changes recommended by the
state board of education under this section shall be able to be
implemented no later than the 2010-11 school year in order to apply to
the graduating class of 2013. If the state board of education finds
that the changes cannot feasibly be implemented by the 2010-11 school
year, the state board shall sgstate the specific reasons for such a
finding, along with supporting evidence, and recommend za revised
expedited timeline.

(6) This section expires June 30, 2008.

*Sec. 9 was vetoed. See message at end of chapter.

*NEW SECTION. Sec. 10. A new section is added to chapter 28A.655
RCW to read as follows:

{1). Before the 2007-08 school year, each educational service
district shall implement an appeals panel or panels comprised of
teachers, principals, and members of the business community with
relevant knowledge or expertise to review and decide appeals submitted
by students who did not meet the state standard on the tenth grade
Washington assessment of student learning or an objective alternative
assessment in one or more of the content areas assessed. The appeal
under this section shall be an appeal by a student to demonstrate that
he or she has the level of understanding of a content area assessed on
the Washington assessment of student learning necessary to meet the
state standard but was unable to demonstrate that understanding on the
asgsessment or alternative assessment. An appeals panel must issue a
determination of whether the appeal is approved cor denied within sixty
days of receiving an appeal application.

(2) A student is eligible to access the appeals process under this
section if the student is in his or her junior or senior year of high
school; has retaken the Washington assessment of student learning or
has taken an alternative assessment in the content area in which the
student is appealing; has participated in the remediation or
supplemental instruction contained in the student Ilearning plan
developed under RCW 283.655.061; and meets at least one of the
following additional eligibility raquirements:

p. 19 ESSB 6023.SL

‘Page 845



oo - oy ol L DB

B
|l -

13
14
15
16
17
18
19
20
21

23
24
25
26
27
28
29

30
31
32
33
34
35
36

{a) The student has met or is on track to meet all other state and
local graduation reguirements except for meeting the state standard on
the Washington assessment of student learning; .

{b) The student has completed a career and technical education
industry certification program, or is on track to enter an articulated
peostsecondary program in an accredited community or technical ceollege
that Jeads to industry certification;

{c) The student is eligikble for assessment accommodations,
including accommodations for students with individualized education
programs, students with plans developed pursuant to section 504 of the
rehabilitation act of 1873, and English language learners. For
students appealing under this subsection (2)(c), the panel shall
consider,‘ at a minimum, whether the appropriate agsessment
accommodation was provided; ox

(d) The student is an English language learner who has been in the
United States for fewer than three years.

(3} The educational service districts shall Fjeointly submift an
annual report to the legislature on the number and types of appeals
received and approved.

(4} The state board of education shall adopt rules to implement
this section by August 1, 2007. The rules shall include uniform
ceriteria to be used by the appeals panels in making the panels’
determinations. The criteria shall include review of the student's
cumlative grade point average for those courses required for high
school graduation; whether the student had regular and consistent
attendance at school; the student's high school and beyond plan; and
the stundent's culminating preoject. The state board of education may
include additional criteria if necessary and shall determine how much

weight shall be given to each criteria.
*fec. 10 was vetoed. Sece message at end of chapter.

*NEW SECTION. Sec. 11. A new section is added to chapter 28A.655
RCW to read as follows:

English language learners who score below level four on the
Washington language proficiency test or the equivalent level of the
evaluation used by the superintendent of public instruction to assess
the English and academic proficiency of English language learners under
RCW 28A.180.080 shall not be required to take the Washington assessment
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of student learning, except as regquired by federal law. However, these
students are still subject to the graduation requirements established
in RCW 28A.655.061.

*Sec. 11 was vatoed. See message at end of chaptex.

NEW __ SECTION. Sec. 12. (1) The superintendent of public
instructicn and the workforce training and education coordinating boaxd

shall Jjointly convene and staff an advisory committee %o identify
career and technical education curzicula that will assist in preparing
students for the state assessment system and provide the opportunity to
obtain a certificate of academic achievement.

(2) The advisory committee shall consist of the following nine
nembers: |

{a} Fouxr members of the legislature, with two members each
appointed by the respective caucuses of the house of representatives
and the senate;

(b} One representative from the career and technical eddcat;on
section of the office of the superintendent of public instruction;

{c) One member appointed by the workforce trazining and education
coordinating board; and

(d) Three members appointed by the superintendent of public
instruction and the workforce training and education coocrdinating board
based on recommendations from the career and. technical educaticn
community.

(3} The advisory comumittee shall appoint & chair fzrom among the
nonlegislative members.

(4} Legislative members of the adviscry committee shall be
reimbursed for travel expenses in accordance with RCW 44.04.120.
Nonlegislative members, except those representing an employer ox
organization, are entitled to be reimbunsed for travel expenses in
accordance with RCW 43.03.050 and 43.03.069.

{3) By January 15, 2008, the advisory committee shall provide an
initial xeport to the governor and the legislature and, if necessary,
a work plan with additional reporting deadlines, which shall not extend
beyond December 15, 2C08.

*NEW SECTICON. See. 13. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
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state govermment and its existing public institutions, and takes effect

immediately.
*Seo. 13 was vetoed. See message at end of chapter.
Passed by the Senate April 22, 2007.
Passed by the House April 22, 2007.
Approved by the Governor May 8, 2007, with the exception of
certain items that were vetoed.
Filed in Office of Secretary of State May 10, 2007.

Note: (Governor's explanation of partial veto 1s as follows:

"T am returning, without my approval as to Sections &, 10, 11 and 13,
Engrossed Substitute Senate Bill 6023 entitled:

"AN ACT Relating to the Washington zssessment of student learning."

Saections 1 through 7 of this bill provide for the adjustment of high
school assessment provisions related to state high school graduation
requirements. These include specific changes related to mathematics
and science, as well as the additicn of several alternative
assessments and modification of two other alternative assessments.
Section 8 expands the provision of diagnostic assessments to assist
students in dewveloping the skills regquired to be demonstrated on
state assessments. Section 12 creates an adviscry committee to
identify curricula that will assist in preparing students foxr the
state zZssessment system.

Section 9 of this bill directs the 8State Board of Education, in
consultation with the Superintendent of Public Instruction, to study,
examine and zecommend changes +to the high school assessments in
mathematics and science, focusing on replacement of the current
assessments with specifically identified end-of-course assessments.
The study's recommendation %topics and timelines are structured to
point to implementing end-of-course assessments as the predetermined
outcome. For this reason, I am vetoing 3Section 9,

However, I am well aware of the strong legislative interest in this
subject, specifically related to mathematics and science assessments.

I have asked the State Board o¢f Education to conduct a brecad,
objective study of end-of-course assessments. In the course of this
study they will examine the wvarious end-of-course assessment systems
used by other states; their purposes; the subjects assessed and how
they align with state standards, curriculum, and instruction; whether
the exams are used singly or in combination with other assessments
for ‘graduation decision purposes; how the exams integrate with an
entire assessment system {all grades and subjects); implemsntation
issues; costs and lessons learned. Additionally, O0OSPI will ask
potential test wvendors to provide information regarding cost and
technical aspects of inplementing end-of-course assessments and that
information will be shared with the State Board. The State Bgard of
Education will provide reccommendations based upon =their study and
present the study information and recommendations by January 15, 2008.

Section 10 of this bill provides for the implementation of appesals
panels in each education service district for students whe have not
been successful in meeting state standards through the high school
assessment system. The appeals criteria specified in the legislation
does not relate to the student's knowledge and skill of the state
standards. Therefore, T do not support this activity. Additionally,
I am concerned that such a system will not yield consistent results
from appeals board to appeals board.

ESSE 6023.SL 0. 22
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Section 11 of this bill sets forth the threshold for situdent English
skills required for participation in the state assessment system,
with the exception that meeting standards through the state
assessment system remains a requirement for high school graduation.
However, in practice, the provision of excusing students from the
assessments has no effect since the federal statute sets regquirements
for student participation for federal accountability purposes. When
the federal statutes are changed, state participation requirements
will be azajusted. While this provision is well-meaning, having.it in
statue will be confusing to students and parents.

Section 13 of this biil is an emergency clause. I am vetoing Section
13, as the issues in this legisiation do not rise ©o the level of an
emergency that reguires the immwediate revision of state laws.

For these reasons, I have wvetoced Sections 9, 10, 11 and 13 of
Engrossed Substitute Senate Bill 6023.

With the exception of Sections 2, 10, 11 and 13, Engrossed Substitute
Senate Bill 6023 is approved."

p. 23 ESSBE 6023.8L
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Gradvation Cequivemends

The WASL and the High Schoal Diploma

Translations:

Information on All students need a solid foundation of reading, writing and math

this page is skills for whatever they plan 1o do after high school. Several
available in the statewide graduation requirements help make sure students have
following this foundation. Recently, state lawmakers made changes to the
languages Washington Assessment of Student Learning (WASL) graduation
requirement, including postponing the passing of math and

e English science until 2013.

(pdf), w/o color
(0df) For the graduating classes of 2008-2012, students must pass the
« Spanish reading and writing WASL, a state-approved alternative to the

(Word) (pdf} WASL or an assessment for students in special education.

e s Students can meet the state’s math requirement by passing the

» Russian :

(Word) (pdf) fnath WA_SL, a sI;ate-apprc?ved alternative or an ajssessment for
. U_i(féinian students in special education, OR, they can continue to earn math

credits until they graduate. Students who pass the reading,
writing and math assessments earp a Certificate of Academic
Achievement or Certificate of Individual Achievement and a high
school diploma. Students wha fulfill the math requirement by

(Ward) (pdf)
« Vietnamese
{Word) {(pdf}

e Korean earning math credits do not receive a certificate but do earn a
(Word) (pdf diploma.
s Somali
(Ward) (pdf) This delay for math and science gives the school system time to
¢ Tagalog make any needed changes to the state’s learning standards,

provide better curriculum choices for schools, review the
assessments and provide professional development for teachers.
It is not a retreat from the skills and knowledge every student
needs.

{Word} (pdf)
¢ Cambodian
(Word) (pdf)

Washington State Graduation Requirements
{Determined when a student enters ninth grade)

Class of 2008

(Students in grade 11 in
2006-07)

Classes of 2009-
2012

{Students in grades 7-10
in 2006-07)

Classes of 2013
and Beyond

{Students in grades 6
and below in 2006-07)

READING AND
WRITING

Pass reading and
wtiting High School
WASL or assessment
for students in special
education.

==(R--

Pass Certificate of
Academic
Achievement Option
(state-approved

READING AND
WRITING

Pass reading and
writing High School
WASL or assessment
for students in special
education.

--0R--

Pass Certificate of
Academic
Achievement Option
(state-approved
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READING AND
WRITING

Pass reading and
writing High School
WASL or assessment
for students in
special education.

_-OR__

Pass Certificate of
Academic
Achievernent Option
(state-approved




alternative).*

aiternative).®

alternative).*®

MATH

Pass math High
School WASL or
assessment for

| students in special
education.

__OR....

Pass Certificate of
Academic
Achievement Option
(state-approved
alternative).*

--R--

Earn one math credit
(or career and
technical course
equivalent) after 111
grade AND retake the
WASL or an approved
math assessment one
more time. (Student
required to pass math
classes, nat
assessment, to earn

MATH

Pass math High
School WASL or
assessment for
students in special
education.

--0R--

Pass Certificate of
Academic
Achievement Option
{state-approved
alternative).*

—-OR-=-

Earn twe math credits
(or career and
technical course
equivalent) after 10t
grade AND retake the
WASL, or an approved
math assessment
annually. {Student
reguired to pass math
classes, not
asseassment, to earn

MATH AND
SCIENCE

Pass math and
science High School
WASI. or assessment
for students in
special education.

-—-OR--

Pass Certificate of
Academic
Achieverment Qption
(state-approved
alternative).*

Meet all other state
and school district
graduation
reguirements:
Culminating Project,
High School and
Beyond Plan and all
state and local credit
requirements.

Meet all other state
and school district
graduation
requirements:
Culminating Project,
High School and
Beyond Plan and all
state and local credit
requirements., {The
State Board of
Education will soon
increase the number
of math credits alf
students must earn
from two to three
credits. }

dipforna.) diplomna.)
OTHER OTHER OTHER
REQUIREMENTS REQUIREMENTS REQUIREMENTS

Meet all other state
and school district
graduation
requirements:
Culminating Project,
High Scheol and
Beyond Plan and all
state and local credit
requirements. {The
State Board of
Education will soon
increase the number
of math credits all
students must earn
from two to three
credits.)

*Students must teke the High Schoel WASL at least ance before using one of the Cettificate of Academlc Achievernent

Options. Updated 5.22.07

About the Certificate of Academic Achievement and Certificate of Individual

Achievernant

» The certificates tell businesses and colleges that a student has a solid foundation of

Page 852




key skills and knowledge in reading, writing and math, Students who earn a certificate
will have it noted on their transcript.

¢ Certificate of Academic Achievement - Not a requirement for graduation until
2013, but students can still earn it by passing the WASL or a Certificate of Academic
Achievement Option (a state-approved alternative) in reading, writing and math.

e Certificate of Individual Achievement - Only for students in special education. Not
a requirement for graduation until 2013, but students can still earn it by passing the
WASL-Madified, Porifolio or the’DeveIopmentale Appropriate WASL (DAW) in reading,
writing and math,

¢ Students in the classes of 2008-2012 who earn math credits until graduation, but do
not pass the WASL or another approved math assessment, are still eligible to earn a
diploma but they won't earn a certificate.

s An appeal system is available for students who transfer in from other states and
cauntries or have special, unavoidable circumstances. Students who are successful
with an appeal will earn a diploma but not a certificate.

About the High School WASL

+ Students have five state-funded opportunities during high school to take each WASL
content area: reading, writing, math and science.

s Students pass with a Level 3 or 4 score,

+ WASL testing occurs in March/April and August each year,

® Score appeal process: Parents/guardians, after reviewing their student’s test, may file
a score appeal with the state.

s To learn more about the WASL, please visit: www.waslinfo.org.

About Certificate of Academic Achievement Options (state-approved alternatives to
the WASL)

+ Students who have the skills but are unable to show them on the WASL may use the
Certificate of Academic Achievement Cptions.

» Students may access the options after taking the WASL once.

» The Certificate of Academic Achievement Options are:

o Collection of Evidence - Students compile a set of classroom wark samples
with the help of a teacher(s}. Collections for students in Career and Technical
Education programs can include work from their program and other classes. The
state scores collections two times a year.

o Fee Waivers are available for eligible students to take the approved PSAT, SAT,
ACT and AP assessments.

o SAT or ACT — Students may use their math, reading or English and writing
scores on coliege readiness tests.

s Minimum math scores: SAT - 470; and ACT - 19.
s Minimum SAT and ACT reading and writing scores: State Board of
Education to determine by Dec. 1, 2007, or earlier, if possible,

o PSAT - Right now, students may submit a math score of 47 as an approved
alternative. After Aug. 31, 2008, the PSAT will no ionger be an approved
alternative.

o Advanced Placement (AP) - Students may use a score of three or higher on
select AP exams,

m Math: Calculus or statistics

m Writing: English language and comp05|tr0n

= Reading: English literature and composition, macroeconomics,
microeconomics, psychology, United States history, wortld history, United
States government and pelitics, or comparative government and politics

o WASL /Grades Comparison - A student’s grades in math courses and/or
English courses are compared with the grades of students who took the same
courses AND passed the WASL. This option is available to students in 12th-
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grade. To access this option, a student must have an overall cumuiative Grade
Point Average (GPA) of at least 3.2 on a 4.0 grading scale.

About Assessments for Students in Special Education

« Students in special education may take the High School WASL with or without
accommodations or use one of the Certificate of Academic Achievement Options.
+ The following options are also available;

¢ WASL-Modified - Students take the High School WASL - with or without
accommodations ~ but IEP teams adjust passing criteria from Proficient (Level
3) to Basic (Level 2).

o Washington Alternate Assessment System Portfolio - Students unable to
take paper and pencil tests show their skills and knowledge through a collection
of their work. n

o Developmentally Appropriate WASL (DAW) -~ Students in grades 11 and
12 only take the WASL — with or without accommodations - at a grade level
that best matches their abilities. Students pass the DAW by earning Proficient
(Level 3) on each test taken.

¢ The WASL-Modified is given in March/April and August each year. The Portfolio and
_the DAW are given in March/April and November.

Oig Cenital Bubding, FD Box 47200, Olvminiz, WA 08804.7200 {360) 225-2000 TTY (260) 664-3631
o webmaster@ki2 waus Disclaimer - = Privacy Pollcy -  Site Mg ~  Sire Reguiremants
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Chapter 396, Laws of 2007

edth Legislature
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EFFECTIVE DATE: 07/22/07 - Except secticn 14, which becomes
effective 09/01/0%2; and sections 1 and 2, which become effective
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SECOND SUBSTITUTE HOUSE BILIL 1906

AS AMENDED BY THE SENATE
Passed Legislature - 2007 Regular Session
State of Washington 60th Legislature 2007 Regular Session

By House Committee on Appropriations (originally sponsored by
Representatives Hunter, Anderscon, Wallace, Seaquist, Eddy, P.
Sullivan, McDermott, Ormsby, McIntire, Pedersen, Rolfas, Barlow,
Goodman, Rodne, O'Brien, Kenney, McDonald, Morrell, HNewhouse, Hurst,
Skinner, Wood and Bailey)

READ FIRST TIME 03/28/07.

AN ACT Relating to improving mathematics and science education:
amending RCW 28A.660.005, 28A.660.050, 28B.102.080, 2B2.230.130, and
28R.230.130; adding new sections to chapter 28A.305 RCW; adding new
sections to chapter 28A.300 RCW; adding a new section to chapter
28A.415 RCW; adding new sections to chapter 28A.660 RCW; adding a new
section to chapter 28B.10 RCW; adding a new section tec chapter 28A.320
RCW; adding a new section to chapter 28A.655 RCW; adding a new section
to chapter 28B.76 RCW; creating new sections; precviding an effective

date; providing expiration dates; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 28A.305
RCW to read as follows:

MATHEMATICS AND SCIENCE STANDARDS AND CURRICULULM, {1} The
activities in this section revise and streagthen the state learning
standards that implement the goals of RCW 28A.150.210, known as the
essential academic learning xequirements, and improve alignment of
school district curriculum to the standards.

(2} The state board of education shall be assisted in its work
under subsections (3} and (3) of this section by: (&) An- expert

p. 1 28HB 1906.SL
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national consultant in each of mathematics and science retazined by the
state board; and (b} the mathematics and science advisory panels
created under section 2 of this act, as appropriate, which shall
preovide review and formal comment on proposed recommendations to “he
superintendent of public imstruction and the state board of educatien
o new revised standazds and curricula.

{3) By September 30, 2007, the state board of education shall
recommend to the superintendent of public instruction revised essential
academic learning requirements and g¢rade level expectations in
mathematics. The recommendations shall be based on:

(a} Considerations of clarity, riger, content, depth, c¢ocherence
from grade to grade, specificity, accessibility, and measurability;

(b) Study of:

(1) Standards used in countries whose students demonstrate high
performance on the trends in international mathematics and science
study and the programme for international student assessment:

(ii) College readiness standards;

{1ii) The national council of teachers of mathematics focal points
and the national assessment of educational preogress content frameworks;
and

{iv}) Standards used by three to five other states, including
California, and the nation of Singapore; and

{c) Consideration of information presented during public comment
periods.

(4) By January 31, 2008, the superintendent of public¢ instruction
shall revise the essential acédemic learning requirements and the grade
level expectations for mathematics and present the revised standards to
the state board of education and the education committees of the senate
and the house of representatives as required by RCW 28A.655.070(4).
The superintendent shall adopt the revised essential academic learning
requirements and grade level expectéetions unless otherwise directed by
the legislature during the 2008 legislztive sessicn.

(3) By June 30, 2008, the state board of education shall recommend
to the superintendent of public instruction revised essential academic
learning requirements and grade level expectations in science. The
recommendations shall be based on:

(a) Considerations of clarity, rigor, content, depth, c¢oherence
from grade to grade, specificity, accessibility, and measurability:

Z28HB 18906.8L p. 2
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{b) Study of standards used by thres to five other states and in
¢ountries whose students demonstrate hicgh performance on the trends in
international mathematics and science study and the progranme for
internaticnal student assessment; and

(¢} Consideration of information presented duzing public comment
pexriods.

(€} By December 1, 2008, the superintendent of public instruction
shall revise the essential academic learning requirements and the grade
level expectations for science and present the revised standards to the
state board of education and the education committees of the senate and
the house of representatives as regquired by RCW 28A.655.070(4). The
superintendent shall adopt the revised essential academic learning
requirements and grade level expectations unless otherwise directed by
the legislature during the 2009 legislative session.

(7) {a) By May 13, 2008, the sguperintendent of public instruction
shall present to the state board of education recommendations for no
rmore than three Dbasic mathematics curricula each for elementary,
middle, and high school grade spans.

(b} By June 30, 2008, the state board of education shall provide
official comment and recommendations to the superintendent of public
instruction recarding the recommended mathematics curricula. The
superintendent of public instruction shall make any changes based on
the comment and recommendations from the state board of education and
adopt the recommended curricula.

(¢) By May 15, 2009, the superintendent of public instruction shall
present to the state board of education recommendations for no more
than three basic science curricula each for elementary, middle, and
high school gnrade spans.

(d} By June 30, 2008, the state board of education shall provide
cofficial comment and recommendations to the superintendent of public
instruction regarding the reccmmended science curricula. The
superintendent of public instruction shall make any changes based on
the comment and recommendations from the state board of education and
adopt the recommended curricula.

{e) In selecting the recommended curricula under this subsection
(1), the superintendent of public instructicn shall provide information

to the mathematics and science advisory panels created under section 2

o
8%
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of thils act, as appropriate, and seek the advice of the appropriate
panel regarding the c¢urricula that shall be incliuded in the
recommendations.

(£) The reccmmended curricula under this subsection (7) shall align
with the rewvised essential academic learning requirements and grade
level expectations. In addition to the recommended basic curricula,
appropriate diagnostic and supplemental materials shall be identified
as necessary to support each curricula.

{g} Subject to funds appropriated foxr this purpose and availability
of the curricula, at least one of the curricula in each grade span and
in each of mathematics and science shall be available to schools and
parents online at no cost to the school or parent.

{8) By December i, 2007, the state board ¢f education shall revise
the high school graduation requirements under RCW 28A.230.090 to
include a minimum of three credits of mathematics, one of which may be
a career and technicel course eguivalent in mathematics, and prescribe
the mathematics content in the three required credits.

{9) Nothing in this section requires a school district to use one
cf the recommended curricula under subsection (7) of.-this secition.
However, the statewide accountability plan adopted by the state board
of education under RCW 283A.305.130 shall recommend conditions underx
which school districts should be required to use one of the recommended
curricula. The plan shall also describe the conditions for exception
to the curriculum requirement, such as the use of integrated academic
and career and technical education curriculum. Required use of fthe
recommended curricula as an intervention strategy must be authorized by
the legislature as required by RCW 28A.305.130(4) {e) before
implementation.

NEW SECTION. Sec. 2. A new section is added to chaptexr 28A.305
RCW teo read as follows:

ADVISORY PANELS. (L) The state board of education shall appoint a

mathematics advisory panel and a science advisory panel to advise the

board regarding essential academic learning requirements, grade level
expectations, and recommended curricula in mathematics and science arnd
to moniteor implementation of these activities.” In conducting their
work, the panels shall provide objectivé reviews of materials and
information provided by any expert nationzal consultants retained by the

28HB 1906.SL p. 4
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board and shall provide a public and transparent forum for
consideration of mathematics and science learning standards and
curricula.

" (2) FEach panel shall include no more than sixteen members with
representation from individuals from &academiz in mathematics and
sclence-related fields, individuals from business and industry in
mathematics and science-related fields, mathematics eand science
educators, parents, and other individuals whe ¢ould contribute to the
work of the panel based on their sxperiences.

(3) Each member of each panel shzall be compensated in accordance
with RCW 43.03.220 and reimbursed for travel expenses in accordance
with RCW 43.03.050 and 43.03.060. School districts shall be reimbursed
for the cost of substitutes for the mathematics and science educators
cn the panels as required under RCW 28A.300.035. Members of the panels
who are employed by a public institution of higher education shall be
provided sufficient time away from their regular duties; without loss
of benefits or privileges, to fulfill the responsibilities of being a
panel member.

' (4) Panel members shall not have conflicts of interest with regard
to association with &any publisher, distributor, or provider of
curriculum, assessment, or test materials and services purnchased by or
contracted through the office of the superintendent of public
instruction, educational service districts, or school districts.

{3) This section expires June 3Q, 2012,

NEW SECTION. Sec., 3. A new section is added to chapter 28A.300
RCW to read as follows:

AFTER-SCHOOL MATHEMATICS SUPPORT PROGRAM. (1) The after—-school
mathematics support program is created to study the effects of
intentionzl, skilled mathematics support included as part of an
existing after-school activity program.

(2) The office of the superintendent of public instructicn shall
vrovide grants to selected community-based, nonprofit organizations
that provide after-school programs and include support for students to
learn mathematics.

(3) Grant applicants must demonstrate the capacity to provide

assistance in mathematics learning in the following ways:

28HB 19206.5L
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{a) Identifying the mathematics content and instructional skill of
the staff or velunteers assisting students;

{b) Identifying proposed learning strategies to be used, which
could include computer-based instructional and skill practice programs
and tutoring by adults or other students;

(c) Articulating the plan for connection with school mathematics
teachers to coordinate student assistance; and

(d}y Articulating the plan for assessing student -and program
sugcess.

(4} Prlority will be given to applicants that propose programs to
serve middle schoel and junior aigh schocol students.

{5} The office of the superintendent of public instruction shall
evaluate program outcomes and report to the governor and the education
committees of the legislature on the ocutcomes of the grants and make
recommendations related to program continunation, program modification,
and issues related to program sustainability and possible program
eXpansion. An interim report is due Novenmber 1, 2008. The final
report is due December 1, 2009.

NEW SECTYION. See. 4. A new section is added to chapter 28A.415
RCW to read as follows:
MATHEMATICS AND SCIENCE IN3TRUCTIONAL COACH PROGRAM. (1) 2

mathematics and science instructioconal coach program 1is authorized,

which shall consist of a coach development institute, coaching
seminars, coaching activities in schools, and program evaliuation.

{2) The office of the superintendent of public instruction shall
develop a mathematics and science instructional coach program that
includes an 1initial ccach development experience for new coaches
provided througn an institute setting, coaching support seminars, and
additional ceach development services. The cffice shall draw upon the
experiences of coaches in federally supporied elementary Literacy
programs and other successful programs, research and policy briefs on
adult ©professional development, and research that specifically
addresses the instructional environments of middle, junioxr high, and
high schools as well as the unique aspects of the Zields 0of mathematics
and science.

{3} The office of the superintendent of public instzuction shall

design the application process and select the program participants.

2SHE 1906.SL D.
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(4) Schools and school districts participating in the program shall
carefully select the individuals to perform the role of mathematics or
science instructicnal coach. Characteristics to be considered for a
successful coach include:

(a} Expertise in content arzea;

(b) Expertise in various instructicnal methodologies and
personalizing learning;

(c) Personal skills that include skilled listening, questicning,
trust-building, and problem-solwving;

{(d) Undexstanding and appreciation for the differences in adult
learners and student learners; and

(e} Capacity fior strategic planning and quality program
implementation.

{5) The role of the mathematics or scilence instructional coach is
focused on supporting teachers as they apply knowledge, develop skills,
pelish techniques, and deepen <their understanding of content and
instructional practices. This work takes a number of forms including:
Individualized professional development, department-wide and school-
wide professional development, guidance in student data interpretation,
and wusing assessment to guide instruction. Each c¢ocach shall be
assigned to two schools as part of the program. -

{6) Program participants have the Zollowing responsibilities:

{a) Mathematics and science coaches shall participate in the ¢oach
development institute as well as in coaching support seminars that take
place throughout the school year, practice coaching activities as
guided by those articulated in the role of the coach in subsection (5)
of this section, collect data, and participate in program evaluation
activities as requested by the institute pursuant to subsection (7) of
this section.

(b} School and district administrators in districts in which the
mathematics and science coaches are practicing shall participate ir
program evaluation zctivities.

(7) (a} The Washington State University social and economic sciences
research center shall conduct an evaluation of the mathematics and
science instructional coach program in this section. Data shall be

collected through various instruments including surveys, program and

activity reports, student performance measures, observations,
interviews, and other processes. Findings shall include an evaiuation
. 7 25HB 1905.3L
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of the ccach development institute, coaching support seminaxs, and
other coach support activities; recommendations with regard to the
characteristics required of the coaches; identification of chancges in
teacher instruction related to coaching activities; and identification
of the satisfaction level with coaching activities as experienced by
classxoom teachers and administrators.

(2) The Washington State University socizl and economic sciences
research center shall report its findings to the governcr, the office
of the superintendent of public instruction, and the education and
fiscal committees of the legislature. An interim report is due
November 1, 2008. The firal repoxt is due December 1, 2009.

Sec. 5. RCW 28A.660.005 and 2001 ¢ 158 5 1 are each amended to
read as follows:

{1} The legislature finds and declares:

((3) )} fa) Teacher qualifications and effectiveness are the most
important influences on student learning in schools( (=)}

{(%2%)) {b) Preparation of individuals to become well-qualified,
effective teachers must be high guality({(=)):

((+2+)) (¢} Teachers who complete hich-guality alternative route
programs with intensive field-based experience, adeguate coursework,
and strong mentorship do as well or better than teachers who complete
traditional pre?aration progzams { (=} )z

({(44+)) {d) High-gquality alternative route programs can provide
more flexibility and expedience for individuals to transition from
their current career to teaching((=)):

{(t53~)) {e) High-quality alternative route programs can help school
districts £ill subject matter shortage areas and areas with shortages
&ue to geographic lLocation{(+)):

((+&r)) [(f) Regardless of route, all candidates for residency
teacher certification must meet the high standards reguired by the
state; and

{g] Teachers need an adeguate background in subiject matter content

if thev are to teach 1t well, and should held full, appropriate

credentials in those subiject areas.

(2), The legislature vrecognizes widespread concerns about the

potential for teacher shortages and finds that classified ins-ructional

28HB 1906.51L p. 8
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staff in public schools, current certificat staf d_unemplo
certificate holders represent & great untapped resource for recruiting
{{&kre) ] more teachers (({(ef—the—Ffuture)! in critical shortage areas.

NEW SECTION. Sec. 6. A new section is added to chapter 284,660
RCW to read as follows:

{1) The pipeline for paraeducators coanditional scholzarship program
is created. Participation is limited to paraeducators without a
cellege degree who have at least three years of classroom experience.
It is anticipated that candidates enrolled in this program will
complete their associate of arts degree zt & community and technical
college in two years oxr less and become eligikble for a mathematics,
special education, or English as a second language endorsement via
route one in the alternative routes to teacher certification progran
provided in this chapter.

{2) Entry requirements for candidates include district or building
validation of qualifications, including three years of successiul
student interaction and leadership. as a classified instructiocnal
employee.

NEW_SECTION. 8Sec. 7. A new section is added to chapter 28A4.660
RCW tec read as fiollows:

{1} The =zetooling to teach mathematics and science conditicnal

scholarship pregram is created. Participation is limited to current K-
12 teachers and individuals having an elementary education certificate
but who are not employed in positions regquiring an elementary education
certificate. It is anticipated that candidates enrclied in this
program will complete the requirementsz for a mathematics or science
endorsement, or both, in twe years or less.

(2} Entry requirements for candidates include:

{a) Current K-12 teachers shall pursue a middle level mathematics
or science, or secondary mathematics or science endcrsement.

{b) Individuals having an elementary education certificate but who
are not enployed in positions requiring an elementary educacion
certificate shall pursue an erdorsement in middle level mathematics ox
science only.

p. 9 2SHB 1906.SL
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Sec. 8. RCHW 28A.660.050 and 2004 ¢ 23 s 5 are each amended to read
as follouws:
The (({altermetive—route)) conditional scholarship programs {{(+s))

in this chapter are created under the following cuidelines:

(1) The programg shall be administered by the higher education
coordinating board. Ir administering the programs, the higher
education cocrdinating poard has the following vowers and duties:

{a} To adopt necessaxy rules and develop guidelines to administer
the programs;

(b} To collect and manage repayments from participants who Go not
meet their service obligations; and

(c) To accept grants and donations from public and private sources
for the programs.

(2) Reguirements for participation in ifhe ((saFterastive—route))

conditional scholarship programs are as_ provided in this subsection
P

{a) The alternative route conditional scholarship program is

limited to interns of +the ovartnership grant programs under RCW

28R.660.040. In order %o receive conditional schelarship awards,
recipients gshall:
(1) Be accepted and maintain enrollmwent in alternative

certification routes through the partnership grant program;

(i1} Continue to make satisfactorv vprogress toward comoletion of

the alternative route certification program and receipt of a residency

teaching certificate; and
(iii) Receive no more than the annval amount of the scholarship,
not to exceed eight thousand dellars, for the cost of tuitiocn, fees,

and educational expenses, including books, supplies, and transportation
e alternative route L £ i in which the recipient

iz enrolled. The board may adiust the annual award bv the average rate

of resident undergraduate tuition and fee ingcreases at the state

universities as defined in RCW 28B.10.016. ‘

{(b) The pipeline for paraeducateors conditional scholarship preogram

is limited to qualified paraediucators as provided by section & of this

act. In order to receiwve conditional scholarship awards, recipients
shall: '

i Be accepted and maintain enreollment at a communit and

2SHB 1906. 5L _ p. 10
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Lechnicgal cecllege for no more than two vears and attain an_asscciate of

arts degree:;

(i) Continue to make satisfactory progress toward completion of an

associate of arts degree. This progress recuirement is a condition for

eligibility into a route one program of the alternative routes to

teachex certification program for a mathematics, special education, or

English s a second languags endorsement; and

(iii) Receive no more than the annual amount of the scholarship,

not _to esxceed four thousand dollars, for the cost of tuition, feses, and

educational expenses, includinc books, supplies, and transportation for
the alternative route certification program in which the recipient is

enrxolled. The board mayv adiust the annual asward by the average rate of

tuition and fee increases at the state comrunityv and techrical

colleges.
(¢} The retoeoling te teach mathematics and science conditional

scholarship program is limited to currenft K-i2 teachers and individuals

having ar elementary education certificate but who are not emploved in
positicons reguiring an elementary education certificate as provided by
section 7 of this act. In corder to receive conditional scholarshio
awards:

(i) Individuals currently employed &as teachers shall w»ursue a

middle Jewvel mathematics or science, or secondary mathematics or

science endorsement:; or
(ii) Individuals who are certificated with an elementarv education

endorsement, but not emploved in pesitions reguiring an elementary

education certificate, shall pursue an endorsement in middle lewvel

mathematics or science, or both; and
(1ii) TIndividuwals shall use one of the pathwsyvs to endorsement

Drocesses to receive a mathematics or science endorsement, or both,

which shall inclurde passing a mathematics or science endorsement “est,

or both tests, plus observation and completing applicable coursework to

attain the proper endorsement;: and

(iv) Indiwviduals shall receive no more than the annual amount of

the scholarship, not to exceed three thousand dollars, for the cost of

tuition, test fees, and educational. exrenses; including books,

suppiies, and transportation for the endorsement pathway being pursued.

{3) The Washincton professional. educator standards board shall

select ({xrterns)) individuals to recelve conditional scholaxships.

p. 11 " 2SHB 1906.8L
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(4} For the puzpose of this chapter, a conditicnal scholarship is

a loan that is forgiven in whole or in part in exchange for service as
a certificated teacher employed in & Washington state K-12 public
school. The state shall forgive one year of loan obligation for every
two years a recipient teaches in a public scheool. Recipients {{&hex))
who faill to continue a course of study leading to residency %heachern
certification or c¢ease to teach in a public schocl in the state of
Washington in thelx endorsement area are required to xrepay the
remaining loan principal with interest.

{5) Recipients who fail to fulfill the required teaching obligation
are required to repay the remaining loan principal with interest and
any other applicable £fees. The higher education coordinating hoard
shall adopt rules to define the terms for repayment, including
applicable interest rates, fees, and deferments.

(6) ((Fo—the—entert—funds—are—approprioted  feor this spesific

++)) The higher education coordinating board may depeosit all

eppropriations, collections, and any other funds =xeceived for the
program in this chaptexr in the ((efudest—Jean)) future teachers
conditional scholarship account authorized in RCW  { (Z28B-302--066))
28B.102.080. '

Sec. 9. RCW 28B.102.080.and 2004 ¢ 58 s ¢ are each amended to read
as follows:
(1) The future teachers conditicnal scholarship account is cxreated

in the ocustody of the state treasurer. An appropriaticn is not

28HB 1606.8L p. 12
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required for expenditures of funds from the account. The zccount is
not subject to allotment procedures under chapter 43.88 RCW except for
moneys used for preogram administration.

(2) The board shall depcsit in the account all moneys received for
the future teachers conditional scholarship and loan repayment program

and for conditional loan programs under chapter 28A.660 PBCW. The

account shall be self-sustaining and consist of funds appropriated by
the legislature for the future teachers conditional scholarship and
loan repayment program, private contributions to the program, {(zazd))

receipts from participant repayments from _the fufture teachers

conditional scholarship and loan repavment program, and conditional

loan programs established under chapter 28A.660 RCW. Beginning July 1,

2004, the board shall also deposit into the account: (a) ALl funds
from the dinstitution of higher education loan account that are
traceakle tec any conditional scholarship program for teachers or
prospective teachers 2stablished by the legislature before June 10,
2004; and (o) all amounts repaid by individuals under any such program.

{3] Expenditures from the account may be used solely for
conditional loans and loan repayments to participants in %+he futunre
teachers conditional schelarship and loan repavment program established

by this chapter, conditional scholarships for participants in programs

established in chapter 282.660 RCW, and costs associated with program

administration by the board.
(4) Disbursements £rom the account may be made only on the
authorization of the board.

NEW SECTION., Sec. 10. A new section is added to chapter 28B.10
RCW to read as follows:

{1) By September 1, 2008, the state board for community and
technical colleges, the council of presidents, the higher education
coordinating board, and the office of the superintendent of public
instruction, under the leadership of the transition math project and in
collaboration with =representatives of public two and four-year

Jinstitutions of higher educaticn, shall jointly revise the Washington

malthematics placement test to serve as a common college readiness test

for all two and four-year institutions of higher education. 1
{2) The revised mathematics college readiness test shall be

implemented by all public two and four-year institutions of higher

p. 13 2SHB 1906.SL
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education by September . 1, 2009. Al1l public two and four-year
institutions of higher education must use a common performance standard
on the mathematics placement test for purposes of determining college
readiness in mathematics. The performance standard must be publicized
to all high schools in the staie. '

NEW SECTION. Sec. 11. A new section is added te chapter 28A.320
RCW to read as follows:

(1) Subject to funding appropriated for this purpose and beginning
in the fall of 2009, school districts shall provide all high school
studerts enrolled in the district the option of taking the mathematics
college readiness test developed under section 10 of this act once at
no ¢ost to the students. Districts shall encourace, but not reguire,
students to take the test In their Jjunior or senior year of high
school. ;

(2] Subject to funding appropriated for this purpose, the office of
the superintendent of public instruction shall reimburse each district
for the costs incurred by the district in providing students the
opportunity to take the mathematics placement test.

NEW SECTION. Sec. 12. The legislature finds that knowledge,

skills, and opportunities in mathematics, science, and technology

should be increased for all students ir Washington. The legislature
intends to foster capacity between and among the educational sectors to
enable continuous and sustainable growth of the learning and teaching
of mathematics, science, and technologies. The legislature intends to
foster high quality mathematics, science, and techneclogy programs to
increase the number of students in the kindergarten through twelfth
grade pipeline who are prepared and aspire to continue in the areas of
mathematics, science, and 'technology, whether it be at a collece,
university, or in the workforce.

Sec. 13. RCW 28A.230.1320 and 2003 ¢ 4% s 2 are each amended to
read as follows:

{1) ALl public high schools cf the state shall preovide a program,
directly or in cooperation with a community college or another school
district, for students whose educational plans include application for

2SHB 1906.SL B L4
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entrance to a baccalaureate-granting dnstitution after being granted a
high school diploma. The program shall help these students to meet at
ledst the minimum entrance requirements under RCW 28B.10.050.

{2) All public high schools of the state shall provide a program,
directly or in cooperation with a community or technical college; a
skills center, an apprenticeship committee, or another school district,
for students whe plan to pursue career or work opportunities other than
entrance to & baccalaureate-granting instituticn after being grahted =1
high scheool diploma. These programs may: _

(&) Help students demcnstrate the application of essential academic
learning requirements to the world of work, occupation-specific skills,
knowledge o©of moxe than one career in a chosen pathway, and
employability and leadership skills; and

(b} EHelp students demonstrate the knowledge and skill needed to
prepare for industry certification, and/or have the opporturnity to
articulate to postsecondary education and training programs.

(3) Hithin fvnds specificallv appropriated therefor, a middle

school that receives approval from the office of the superintendent of

public instruction tc provide a career and technical program dirxectly

to students shell receive funding zt the same rate as & hich scheol

operating a similar program. Additionally, a middle school that

provides a hands-on _experience in math end science with an integrated

curriculum of scademic content and careex and technical education, and

includes a c¢areer and technigal education exploratory component shall

also qualify for the career and technical education funding.

{4} The state board of education, upon reguest from local scheool
districts, may g¢rant waivers from the requirements to provide the
program described in subsections (1) and (2) of this section for
reasons relating to school district size and the availability of staff
authorized to teach subjects which must be provided. 1In conéidering
walver requests related to programs in subsection (2) cf this section,
the state board of education shall consider the extent to which the
school district has offered such programs before the 2003-04 school
year.

Sec. 14. RCW 28A.230.130 and 2006 ¢ 263 s 407 are each amended to

read as follows:

{1) All public high schools of the state shall provide a program,

p. 15 2S8HB 1906.5L
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directly or in cooperation with a community college or another school
district, for students whose educational plans include application for
entrance to a baccalaureate-granting institution after being granted a
high school diploma. The program shall help these students to meet at
least the minimum entrance requirements under RCW 28B.10.050.

(z) AllL public high schcois of the state shall previde a program,
directly or in cooperation with a community cr technical college, a
skiils center, an apvrenticeship committee, or another school district,
for students who plan to pursue career or work cpportunitiss cther than
entrance to a baccalaureate-granting institution after being granted a
high school diploma. These programs may:

{a} Help students demonstrate the application of essential academic
learning reguirements to the world bf work, occupation-specific skills,
knowledge of more than one career in a c¢hosen pathway, and
employability and leadership skills; and

{b) Help students demonstrate the knowledge and skill needed to
prepare for industry certification, and/or have the opportunity to
articulate to postsecondary education and training programs.

(3) Within funds specifically sppropriated therefor, a middle

school that receives approval from the office of the superintendent of

public instruction to provide a caresr and techniczal program directly

te students shall receive funding at the same rate as a high school

operating a similar program. Additionally, a middie schogl that
provides a hands-on experience in math and science with an inteqgrated

curriculum of academic content and career and technical education, and

includes a career and technical education exploratory component shall

also gquzslify for the career and technical education funding.

NEW SECTION. Sec. 15. A new section is added to chapter 28a.300
RCW to read as follows:

The superintendent of public instruction shall provide support for
statewide cocrdination for math, science, and technology, including
employing a statewide director for math, science, and techanology. The
duties of the director shall inciude, but not be limited to:

{1) Within funds specifically aporopriated therefor, obtain a
statewide license, or otherwise obtain and disseminate, an interactives,
project-based high school and middle school technology curriculum that

includes a comprehensive professional development component for

28HB 1906.SL p. 16
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teachers and, if possible, counselors, and also includes a systesmatic
program evaluation. The curriculum must be distributed to all school
districts, or as many as feasible, by the 2007-08 school year;

(2) Within funds specifically appropriated therefor, supporting a
public-private partnership to assist school districts with implementing
an ongoing, inquiry-based science program that is based on a research-
based model of systemic reform and aligned with the Washingten state
science grade level expectations;

(3) Within funds specifically appzopriated therefor, supporting a
public-private partnership to provide enriching opportunities in
mathematics, engineering, and science for underrepresented students in
grédes kindergarten through twelve using exemplary materials ang
instructional approaches;

(4} In an effort to increase precollege and prework interest in
math, scilence, and technology fields, in collaboration with the
community and technical colleges, the fouz~-year institutions of higher
education, and the workforce training and education coordinating board,
conducting outreach efforts to attract middle and high school students
to careers in math, science, and technology and to educate students
about the couxsework that is necessary to be adequately prepared to
succeed in these flelds:

{5) Coordinating youth opportunities in math, .science, and
technology, including facilitating student participation in school
clubs, state-level <fairs, national competitions, and encouraging
partnerships between students and university faculty or industry to
facilitate such student participation:

(6) Developing and maintaining public-private partnerships to
generate business and industry assistance to accemplish the following:

{a} Increasing student engagement and career awareness, including
increasing student participation in the vyouth oppeortuaities in
subsection (5) of this section;

(b} Creation and promotion of student scholarships, internships,
and apprenticeships;

{c) Provision of relevant teacher experience and training,
including on-the-job professional development opportunities;

(d} Upgrading kindergarten through twelfth grade school equipment
and facilities to support high quality meth, science, and technology
pPrograms;

p. 17 2SHB 19C6.SL
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{7) Assembling a cadre of inspiring speakers employed or
experienced in the relevant filelds to speak to kindergarten through
twelfth grade students to demonstrate the breadth of the opportunities
in the relevant fields as well as share the types of courszework that is
necessary for someone to be successful in the relewvant field;

{8) Providing technical assistance to schools and school districts,
incliuding working with counselors in support of the math, science, and
techneclogy programs; znd

{9) Reporting annually to the legislature about the actions taken
to provide statewide coordination for math, science, and technology.

NEW SECTIOR. Sec. 16. B new section is added to chapter 2BA.6535
RCW to read as follows: |

(1) Within funds specifically appropriated therefor, by December 1,
2008, the superintendent of public instruction shall develcop essential
academic Jlearning requirements and grade level expectations for
educational technology literacy and technology fluency that identify
the knowledge and skills that all public school students need to know
and be able to do in the areas of technology and technology literacy.
The development process shall include a review of current standards
that have been developed or are used by other states and national and
international technology associations. To the maximum extent possible,
the superintendent shall integrate goal four and the knowledge and
skill areas in the other goals in the technology essential academic
leaxrning regquirements.

(a} As used in this section, "technology Literacy™ means the
apility to zresponsibly, creatively, and effectively use appropriate
technology to communicate; access, collect, manage, integrate, and
evaluate information; solve problems and create solutions; build and
share knowledge; and improwve and ephance learning in all subject areas
and experiences.

(b) Technology .fluency builds upon technolegy Iliteracy and is
demonstrated when students: Adpply technolegy to real-world
experiences; adapt to changing technologies; modify curzent and create
new technologies; and perscnalize technology to meet personal needs,
interests, and learning styles.

{2) (a) Within funds specifically appropriated therefor, the
superintendent shall cobtain or develop education technclogy assessments

2SHB 1906.5L p. 18
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that may be administered in the elementary, middle, and high school
grades to assess Lhe essential academic learning requirements £or
technology. The assessments shall be designed to be classyoom or
project-bazed so that they can be embedded in classyoom instruction and’
be administered and scored by school staff throughout the regular
schocl year using consistent scoring criteria and procedures. By the
2010-11 school year, these assessments shall pe made available to
school distxzicts for the districts’ wvoluntary use. If a school
distxict uses the assessments created under this sectlion, then the
school district shall notify the superintendent of public instruction
of the use. The superintendent shall report eaennually to fhe
legislature on the number of school districts that use the assessments
each school year.

(b) Beginning December 1, 2010, and &nnually thereafter, the
superintendent of public instruction shall provide a zreport to the

relevant legislative committees regaxrding the use of the assessments.

NEW SECTION. Seec. 17. A new secticn is added to chapter 2BB.76
RCW to read as follows:

As part of the state needs assessment process conducted by the
board in accordance with RCW 28R.76.230, the board shall assess the
need for additional baccalaureate degree programs in Washington that
specialize Iin teacher preparation in mathematics, sc¢ience, and
techneology. If the bkoard determines +that there i3 a need for
additional programs, then the board shall encourage the zappropriate
institutions of highex education or institutional sectors to create

such & program.

NEW SECTION. Sec. 18. Beginning September 1, 2007, through

December 1, 2008, the state board of education shall provide a status

report at the beginning of each calendar quarter on the activities and
progress in completing the reguirements under section 1 of this act.
The reporxt shall be provided te the governor and the members of the

education committees of the senate and the house of representatives.

NEW SECTION, Seec. 19. Captions used in this act are not any part

of the law.

p. 19 23HB 1906.5L
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NEW _SECTION,
2009.

NEW SECTION.
September L, 2009.

NEW SECTION.
for the immediate

or support of
institutions, and

Passed by the
Passed by the

S8ec. 20. Section 13 of this act expires Zeptember 1,
Sec. 21. Section 14 of this act taxes efiect

Sec. 22. Sectiong 1 and 2 of this act are necessary
preservation of the public peace, health, or safety,
the state government angd dits existing public
take effect immediately.

House April 17, 2007.
Senate April 1L, 2007.

Approved by the Governoxr May 9, 2007.
Filed in Offiice of Secretary of State May 11, 2007.
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II. THE FOUR ISSUES PRESENTED BY PETITIONERS’ MAY 4 MOTION.......cccovucrinene 1

LI - 4

1. The State still has not refuted that the words “paramount”, “ample”, and “all” in
Article TX, §1 should be interpreted to have the common English meaning set forth in
the Petitioners’ May 4 Motion [Proposed Order J2]. .o vimvrivvesienasivicnsorcinerissesensscnens 1

2. The State still has not refuted the May 4 Motion’s showing that RCW 29A.150.210
should be interpreted to define the substantive content of basic education in our State
[Proposed Order T3] ..o s e s s s s st s s 2

3. The State still has not raised any fact material to the yes-or-no question of whether it
is currently complying with this Court’s legal interpretation of Article IX, §1

[Proposed Order T4 ... eaoimcemsenerraesorsscrsessnenstvaesssnerss nsss sonssssssessrsasasmassssnsansssannssses
fd) S o WASE LB STIT O R covvion i et b 6 S R i A S 90y 4
(b) State’s own high school graduation teSHMONY........courvmecvsorssirissnmirissnns O

(¢) State’s own sworn testimony that our children do not receive the
basic education set forth in the 1978 Seattie School District v.
SHaLE P CI O v s R S R e e e

(d) Staie’s own admission that its basic education funding does not
include basic education prerequisites such as new school or

ClASSTOONT CONSIITUCTION. «vovvervivrearsessinsinssmsrasersvsssassamsnsstsassasvess ssaessenssssssnsans 9
{e) State’s most recent education study (the Washingron Learmns

FEPOTE).cemeneereuerseamsenissessnonstnseastonensnsssssnsonnstnerassmvsssossssnsnsssnesssvssssasrsrsssnssasses 20
{f) The “ves” or “no” answer to the May 4 Motion’s third question............ 10

4. The State still has not refuted that this Court should grant the [imited relief requested

in Petitioners’ May 4 Motion [Proposed Order §5]......c.cccviniiiiniiniinmiissioissunssssncsneinns 10
T O TSI onsm o s i R T R S G R Wa S e R A5 13
Washihgton Stafe-Constition Aricle T §osovmsmsomanin i po i e mmeammeis i Tab 1

Washmoton Supreme Coutt’s statement in Seartle School District v. State of
“the minmum of the education that is constnutlonaﬂy requlred”

(Bergeson deposition Exhibit 2).... g A R P B GBI
Proposed Order (updated to include pleadmgs ﬁled
after Petitioners’ May 4 Motion).......... Tab “Proposed Order”
PETITIONERS’ CLOSHNG BRIBF- 1i Foster PEPPER PLLC

1131 THIRD AVENUE, SUTTE 3400
SEATTLE, WASHINGTON 28101-3299
PHONT. (206) 447-4400 Fax (206) 447-8700
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The Petitioners’ May 4 Motion presented four specific legal issues for this Court to
resolve as a matter of Washington law. At the State’s request, this Court granted the parties
leave to filc “supplemental” closing briefs on August 3 (State) and August 10 (Petitioners).

The supplemental brief and over 200 pages of supplemental papers filed by the State
make several arguments. But as the following 12 pages explain, the State’s supplemental filings
still do not refute the central point that a trial is not necessary to resolve the four legal issues
presented by the Petitioners’ May 4 Motion, and that Petitioners are entitled to judgment on each

of those four issues as a matter of Washington law.

1. The State still has not refuted that the words “paramount®, “ample”, and “all® in
Article IX, §1 should be interpreted to have the common English meaning set forth in
the Petitioners’ Mav 4 Motion [Proposed Order §2].

The first issue presented by Petitioners’ May4 Motion is whether the words
“paramount”, “ample”, and “all” in Article IX, §1 should be interpreted to have the common
English meaning set forth in that Motion. Petitioners’ May 4 Motion at 8, issue #1.

The State does not dispute that this issue of interpretation is a pure question of law.! Nor
does the State offer any alternative to the common English interpretation explained at
pages 10:11-11:23 of Petitioners’ Motion.

Instead, the State’s supplemental brief suggests that this Court should reject Petitioners’
interpretation because it rests on a current edition of Webster’s Third New Int’l Dictionary
instead of an 1863 dictionary. But using the current edition of Webster’s Third New Int’l
Dictionary (instead of an 1863 dictionary) is precisely what our State Supreme Court does when
interpreting the words used in Article IX. E.g., Seattle School District v. State, 90 Wn.2d at 511

{1978 decision quoting the 1971 edition of Webster’s Third New Int’l Dictionary for the meaning

! Petitioners’ May 4 Motion at 9:15-10:11 & nn. 23-24.
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of words used in Article IX).> The State ’s supplemental brief simply does not refute the validity
of the May 4 Motion's interpretation of “paramount”™, “ample”, and “all” in Article IX, §1.
2. The State still has not refuted the May 4 Motion’s showing that RCW 29A.150.210

should be interpreted to define the substantive content of basic education in our State
{Proposed Order §3].

The sccond issue presented by Petitioners” May 4 Motion is whether RCW 29A.150.210
should be interpreted to define the substantive content of basic education in our State.
Petitioners’ May 4 Motion at §, issue #2.

The State docs not dispute that this question of statutory construction is a question of
law.? Nor does the State dispute that the Seattle School District quote at Tab 2 sets forth “the

minimum of the education that is constitutionally required”, that our Supreme Couit instructed

the legislature to provide additional “substantive content™ to further define that basic education,
and that the Respondent State’s Chief Education Officer testified under oath that the four
numbered paragraphs in RCW 29A.150.210 “are the substantive content of what drives
education in our State”. May 4 Motion at 3:9-6:2, 12:1-14:12.

Instead, the State’s supplemental filings make two basic argaments.

First, the State argues that the Seattle School District decision allowed the legislature to

ignore the Court’s direction to provide additional “substantive content” to define the basic

education described in Tab 2 if the legislature instead enacted a basic program of education. In
other words, the State posits that the Seartle School District Court instructed the legislature to

define basic education with additional “*substantive content” beyond that specified in Tab 2 or

enact a basic program of education — and it then argues that since the legislature enacted

2 Indeed, the State’s invocation of an 1863 dictionary to “freeze” the meaning of our tiving Constitution’s
education mandate s similar to the State’s claim in the Seatrle School District case that the Siare conld fulfill its
ample provision duty under Article [X, $1 by “providing more acceptable educational facilities than those of 1889"
— a claim that our Supreme Court refected as being “unter nonsense”. 90 Wn.2d ar 514-17. Compare also LK,
Beale, Note, Charler Schools, Common Schools, and the Washington State Constitution, 72 Wash.L.Rev. 535, 542 &
556 (1997) (explaining thar before and during early statehood “the Legislature intended to provide only a
rudimentary education: an 1881 law forbade teaching of any language other than English and any mathematics
higher than arithmetic” and “comuman schools initially intended only to offer primary instruction”).

3 Petitioners' May 4 Motion at 14:8-9 & n.27,
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statutory provisions to operationally establish a basic program of education (instructional
hours/days/staffing ratios/etc.), the legislature was not required to also enact the substantive

content in RCW 29A.150.210 to further define basic education.

But that is not what Seartle School District said. The Supreme Court directed the
legislature to do both. It instructed the legislature to define “basic education™ with additional
substantive content beyond that in Tab 2 and define a basic program of education to pravide {hat
basic education. Petitioners’ May 4 Motion at 4:10-6:12 (citing, e.g., 90 Wn.2d at 482 (“The
Legisiature must act to carry out its constitutional duty by defining and giving substantive
content to ‘basic education’ and a basic program of education”), at 519 (noting legislature had
not yet passed legislation “defining or giving substantive content to ‘basic education’ or a basic
program of education. Thus, the Legislature must hereafter act to comply with its constitutional

duty by defining and giving substantive meaning to them.”), at 537 (“We have great faith in the

Legislature and its ability to define ‘basic education” and a basic praogram of education™), and at
484 (“The Legislature has the duty to define ‘basic education’ ”) (cmphasis added)).

Second, the State submits supplemental declarations from two of its employees stating
legal conclusions about whether they think the substantive content enacted in the four numbered
provisions of RCW 29A.150.210 (House Bill 1209) should be interpreted to be the additional
substantive content that further defines the “basic education” set forth in Tab 2.

But as noted before, interpreting RCW 29A.150.210 presents a question of law for this
Court to decide. Washingtou law accordingly requires the legal conclusions submitted by the
State’s employees to be disregarded.” Washington law requires this Court to instead base its

legal interpretation of this legislation on the language of this legislation. And as detailed at 4:9-

¢ E.g., Terrell v. DSHS, 120 Wan.App. 20, 30 (2004} {disregording declaration as preseniing inadmissible legal
conclusions because, even though the witness did not explicitly state thar he was testifving to the “legal” duty at
issue, “that is what he was attempting to establish”); Ball v. Smmith, 87 Wn.2d 717, 722-23 (1977) (refusing to allow
a chief electrical inspector to testify concerning his opinion of applicable law because “a witness is not perwmitted to
give his opinion on a question of domestic law or upon matters which involve questions of law”); see also cases
cited in May 29 Reply at 3:21.
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6:2 & 12:3-14:12 of Petitioners’ May 4 Motion, the language of this legislation (House
Bill 1209) confirms that the four numbered paragraphs enacted into RCW 29A.150.210 should
be interpreted to define the substantive content of “basic cducation™ in our State pursuant to the
Seattle School District ruling.

In short, the State’s supplemental papers do not refute the Petitioners’ May 4 showing
that those substantive content established under RCW 29A.150.210 is our State’s current legal
definition of the “basic education” required by Article IX, §1.

3. The State still has not raised anv fact material to the yes-or-no question of whether it is

currently complying with this Court’s legal interpretation of Article IX, 81
[Proposed Order §41.

The third issuc presented by Petitioners’ May 4 Motion is the yes-or-no question of
whether the State is currently complying with this Court’s legal interpretation of Article IX, §1.
Petitioners’ May 4 Motion at 9, issue #3. As the case law quoted in Petitioners’ prior briefing
noted, “There is no such thing as ‘a little bit pregnant’ and there is no such thing as ‘slightly
unconstitutional’.” The State is either complying with its Constitutional duty or it is not. The
State’s supplemental papers fail to refute Petitioners’ showing that the State is not.

And while the State’s supplemental briefing now argues that our Constitution does not
guarantee 100% success in the education the State provides to our State’s children, the State
provides no legal authority for its suggestion that the State’s paramount duty under our State
Constitution has a “good enough for government work” exception that somehow excuses the
significant education failures established by the State’s own evidence.

{a) State’s own WASL testimony.
The State docs not dispute the May 4 Motion’s showing that:

(1) The State established the Essential Academic Learning Requirements (EALRS) to
specify the basic math/science/etc. skilis established by RCW 29A.150.210, and that
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those EALRs “specify the skills and knowledge in core subjects that all students are
expected to master as they move through Washington’s public schools™.

(2) The State established the Washington Assessment of Student Learning (“WASL"™) to
measure whether students possess those basic math/science/ete. skills established by
RCW 29A.150.210, and that the State’s measurement “is one of thc most rigorous
and reliable assessments of student achievement in the country.”

Nor docs the State dispute the current failure rates identified at 13:13-21 of that May 4 Motion
(e.g., only about % of our State's 10" graders have the science knowledge and skills that the
State has determined they need in today’s society, only about ¥ of 10™ graders have the math
knowledge and skills that the State has determined they need, only about 16% of our State’s
African-American male sfudents have the math knowledge and skills that the State has
determined are needed in today’s society, and only about 37% of them have the reading
knowledge and skills that the State has determined are needed).

Instead, the State’s supplemental briefing makes four types of arguments to try to change
the subject.

First, the State’s supplemental briefing cites “cumuiative” pass rates — e.g., asserting the
“cumulative” rate for 10% grade math is 74%. (The State’s WASL Report shows the
“cumulative” pass rate for all students is actually less than 62%; the “74%” figure comes from a
subset of students.7)

But even using the misleading 74% figure, the State’s failing to provide a 10™ grade math
education to the remaining 26% of our high school students (instead of 50%) goes to the extent
of the State’s failure — it does not dispute the exisfence of that failure. Nor does that
“cumulative” rate dispute the May 4 Motion’s demonstration of the gross disparity in our State
between the education provided to minority students and that provided to others. Nor does that

“cumulative” pass rate for o™ grade math even relate to 1o oraders — for the “cumulative” rates

* Mav 4 Motion at 5:66:2 & n.13; accord State’s first opposition brief at 7:25-26 & 8:5-G (admitting the
Respondent State adopted the Essential Academic Learning Requirements (EALRs) to establish the basic reading,
writing, math, science, etc. skills set fordit in §.210).

§ May 4 Motion at 15:2-12.

? 8/10 Robb Multi-Year Data Dec. at T2 & Exhibit II.
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cited by the State are for a subset of 11™ graders in the Class of 2008.% The 74% “cumunlative”
math pass rate cited by the State therefore proves nothing more than the State is currently failing
to provide at Icast 26% of our State’s 11" graders with the basic math cducation that the State
has determined all 10™ graders need. That confirms — rather than disputes — the State’s
education failure.

Second, the State’s supplemental papers suggest that the State’s cumrent failure should be
ignored because its even more dismal failure in prior years suggests things might now finally be
getting better. But like the State’s talk of possible benefits {rom future legislation, this “trending
betier” argument goes to guessing fiow fong the Statc’s current failure will continue into the
future — it does not disprove the current existence of that failure. Looking at prior years,
moreover, confirms that things are not necessarily even “trending up” or “getting better™.’

Third, the State’s supplemental briefing argues that the education provided by
Washington State compares favorably that provided by other States. But Petitioners’ May 4
Motion does not ask for a ruling on whether the State of Washington is failing to provide the
education required by the Constitutions of other States. That is important because the
Respondent State does not dispute that no other State’s Constitution has a stronger education
mandate than ours, "

The third issue presented by Petitioners’ May4 Motion is whether the State of
Washington is failing to provide the education mandated by this Court’s legal interpretation of
the Washington Constitution — i.e., the “basic education” defined by Tab 2, §.210, and the
corresponding EALRs. The only assessment of whether students are learning the substantive
content established by Washington law’s definition of basic education is the Respondent State’s

WASL assessment - and that assessment establishes (rather than disputes) that the State is

currently failing to provide that basic education to our State’s public school students.

8 8/10 Roby Multi-Year Daia Dec. at §2 & Exhibit 11,
® 8710 Robb Multi-Year Data Dec. at {4 & Exhibit KK accord §6-8 & Exhibits MM-00,
18 potitioners’ May 4 Motion at 3:11-12 & n.7, 23:2-7.
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Fourth, the State’s supplemental brief makes an “output doesn’t matter” argument that
insists the fact that the State is failing to provide our public school students the basic education
cstablished by Tab 2, §.210, and the corresponding EALRS is not relevant to whether or not the
State is failing to comply with its Constitutional duty to provide our public school students that
basic education.

But that argument makes no logical sense. It is akin to a property owner arguing that the
fact that he is failing 10 provide invitees a safe premises is not relevant to whether or not he is
failing to comply with his legal duty to provide invitees a safe premises.

Nor does that argument have a legitimate legal basis. Article IX, §1 imposes a
paramount Constitutional duty upon the State to make ample provision for the education of all
children in our State — with that Copstitutionally mandated education being the basic education
established by Tab 2, §.210, and the corresponding EALRs. Neither the unpublished Camer case
improperly cited by the State nor the solo concurring opinion by a former Justice in Tunstall
operate to overrule the Washington Supreme Court’s holding in Seartle School District that

Atticle IX, §1 requires the State to provide our public school students that basic education.”

9 The State’s invocation of the unpublished Camer case is completely improper. Johnson v. Allstate, 126

Wn.App. 510, 518-20 £2005) (" We agree that Allstate improperly relied on our unpublished opinion and that the
trial court also erred in relying on it”; unpublished opinions are not part of the state common law and “should not
be considered by the trial court”); accord RAP I0.4(h), Moreover, the aspect of this unpublished opinion that the
State invekes is not even relevant here because it addressed an Article IX claim against a school district (not the
State), and the dismissal of that claim of course made sense because, as our Supreme Court confirmed in Tunstall,
schoal districts have no Article B duties. Tunstall, 141 Wn.2d ai 232 & n.24. The Article IX ruling in the published
Camer decision singlarly dees not provide legal authority for the State’s argument because it concerned the res
judicata doctrine — not private rights of action. See Camer v. Seattle School Dist., 52 Wn.App. 531, 535-36 (1988).
The State's invocation of the solo concurring opinion of a former Justice in Tunstall similarly does not provide
legal authority for the State's argument. Indeed, the part of that solo concurrence that the State invokes is the pari
that none of the other eight Justices in Tunsiall joined — namnely, that solitary (former) Justice’s indication that he
would overrnle the holding in Seattle School Disirict that Article IX grants every child in our State a fundamental,
Judicially enforceable Constiturional right to a basic education. Tunstall, 4] Wn.2d ar 233 & 236 (Talmadge. J.,
concurring) (disparaging this aspect of Seattle School District as “loose language”™, and arguing instead that the
Court should grant complete deference to the legislature). {This extreme (and lone} pasition is not surprising
considering that Justice Talmadge was a former State legislator, and that during his subsequent service on the
Court he frequently disagreed with the Court's holdings by arguing the Court should grant the legisiature more
deference. See, e.g., PACCAR v. State, 135 Wa.2d 301, 332 (1998) (Talmadge, J., dissenting); State v, Jackson, 137
Wn.2d 712, 732 (1999) (Talmadge, J., dissenting); National Elec. Contractors v. Riveland, 138 Wn.2d 9, 33 (1959)
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(b) State’s own high school graduation testimony.

The State does not dispute the May 4 Motion’s showing that the State’s own testimony
establishes that about % of all ninth graders in our State fail to graduate from high schooi with
their peers, that the corresponding failure rate for minority students is even worse {about 40% for
our black and Hispanic students), that “toc many students in our State never obtain a high school
diploma”, that “thousands™ of those who do receive a diploma each year are “not earning a
diploma backed by skills they need to succeed”, and that the State does not “amply provide for
the education of our State’s public high school students today”. May 4 Motion at 16:7-19 &n.33.

Instead, the State’s supplemental briefing makes two types of arguments to try to change
the subject.

First, the State suggests that its current high school sraduation failure should be ignored
because its even more dismal failure in prior years indicates things might now finally be getting
better. But such “trending better” arguments do disprove current failure. Moreover, looking at
pror years shows things are not necessarnly “trending up” or “getting better”."?

Second, the State’s supplemental papers emphasize that graduation rates are higher than
they otherwise could be because the State does not refuse to graduate students who fail the
WASL. But that only confirms - rather than disputes — the State’s failure to comply with its
paramount education duty under Article IX, §1. According to the State’s own sworn testimony,
the State’s WASL assessment measures whether students possess the skills and knowledge in
corc subjects that all students are expected to master as they move through Washington’s public

schools. The State’s argument that it awards high school diplomas to students even if they do

not have those basic skills and knowledge confirms the State's fajlure to comply with its

paramount duty under Article IX, §1 - not its compliance. And that failure is even more

\ (Talmadge, L, dissenting); State v. Cruz, 139 Wnld 186, 194 (1999} (Talmadge, [., dissenting); Wenaichee

Sportsmen Ass’n v. Chelan County, 141 Wn.2d 169, 182 (2000} {Talmadge, J., dissenting); Association of Rural

| Residents v. Kitsap County, 141 Wn.2d 185, 197 (2000) (Talmadge, J., dissenting); Sebastian v. State, 142 Wi.2d

280, 286 (2000) (Talmadge, J., dissenting).]
2 8/10) Robb Multi-Year Data Dec. at §5 & Exhibit LL.
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dramatic when one also remembers that these students receiving high school diplomas still
canniot pass the 10™ grade WASL, and that to pass a student only has to score a 60 or 65.7

(¢c) State’s own sworn testimony that our children do not receive the basic education set
Jforth in the 1978 Seattle School District v. State decision.

The Statc’s supplemental papers do not dispute the sworn deposition testimony of the
Respondent State’s Superintendent of Public Instruction, who candidly admitted that the State is
not currently providing all children in our State the basic education specified by our State
Supreme Court’s Seattle School District decision (Tab 2). May 4 Motion at 17:2-19.

(d) State’s own admission that its basic education funding does not include basic
education prerequisites such as new school or classroom construction.

The State’s supplemental papers do not refute that the State’s sworn discovery responses
show that the State’s current provision of bagic education under Article IX, §1 categorically
excludes at least one significant component necessary to any public school system — namely,
new school or classroom construction. May 4 Motion at 17:22-18:7; May 29 Reply at 3:1 & n.3.

Instead, thc State’s supplemental papers invoke a 1995 report noting that in the
mid-1990’s the State was “involved” in construction funding and calling the State’s bverﬁll
financing system “optimal” because it did not rely entitely on Jocal funding." But that 1995
report did not address or even consider our State’s Constitutional duty under Asticle IX, §1. The
State’s supplemental argument that a 1995 report noted that Washington was at that time
“involved” in some school construction does not refute the cumrent fact that the Respondent
State’s provision of basic cducation under Article IX, §1 categorically excludes at least one
significant component necessary to any public school system — namely, new school or classroom

construction.

13 8/10 Robb Multi-Year Data Dec. at §3 & Exhibit J1.

o 1995 Report at43 (explaining that an “optimal” finance system shouldn't “leave capital costs,
transporiation cosis, or ancther type of spending as a totally local responsibility”) and at 44 {concluding that
Washington at that time met that test because there was State “involvement™ In major areas of school spending).
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(e) State’s most recent education study (the Washington Learns report).

The Statc’s supplemental papers do not refute that the State’s November 2006
Washington Learns report confirmed that “Washington has a constitutional duty to provide a
basic education for all children from kindergarten through twelfth grade”, or that the negative
findings of that State study further demonstrate the State’s current failure to fully comply with
that duty. May 4 Motion at 18:20-19:19.

', The “yes” or “no” answer to the May 4 Motion’s third question.

The May 4 Motion’s third issuc presents a binary yes-or-no question: As we stand here
today, is the State fully complying with its legal duty under Article IX, §1? While the State’s
supplemental papers assert arguments disputing the extent to which the State is failing to
comply, those arguments do not refute the fact that the State’s own testimony and documents
establish that the current answer to the yes-or-no question at issue is “no”.

4. The State still has not refuted that this Court should srant the limited relief requested
in Petitioners’ May 4 Motion [Proposed Order 45].

The fourth issue presented by Petitioners’ May 4 Motion concerns the relief this Court

should grant to enforce its legal interpretation of Article IX, §1 and the State’s cutrent lack of
compliance with that interpretation. Petitioners’ Motion at 9, issue #4. As this Court knows, the
specifically tailored relief Petitioners request is simply an enforcement Order requiring the
Respondent State to take two initial steps towards cuting its current lack of full compliance with
its paramount duty under Article IX, §1 — i.e.. (1) determine the actual dollar cost of complying
with this Court’s legal interpretation of Article IX, §1, and (2) determine how the State will fully
fund that actual cost with stable and dependable sources as required by the Seaitle School
District decision.

The State’s supplemental brief makes three basic arguments against the propriety of

issuing such an enforcement Order.
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First, the State’s supplemental brief asserts that this Court cannot grant any relief because
Washington law reserves responsibility for compliance with Article IX, §1 solely to the
legislature,

But the State provides no legal authority for that assertion. That is because the our State
Supreme Court has already ruled to the coentrary, holding that Article IX, §1 “imposes a

judicially enforceable affirmative duty” on the Respondent Statc. Petitioners” May 4 Motion

at 20:15-23:19. Anticle IX, §1 establishes a “paramount duty” — not an “unenforceable
suggestion”.

Second, the State’s supplemental brief argues that the first step requested by Petitioners’
proposed enforcement remedy — requiring the State to start its compliance with this Court’s legal
interpretation of Article IX, §1 by determining the actual dellar cost of that compliance — is “bad
scienice” because the “undisputed”™®® testimony in Mr, Hanushek’s declaration is that spending
more money doesn’t matter. What Mr. Hanushek’s testimony really goes to is the idea that

simply throwing money at a problem is not a cure, and that money foolishly spent does not

matter.'® That notion does not negatc the reasonablencss of the first step of this Court’s
enforcement Order being to require the State to determine the actual cost (presumably with
dollars wisely spent) of providing all children in our State the basic education established by this
Court’s legal interpretation of Article IX, §1.

Third, the State’s supplemental brief suggests that requirtng the State to determine the

actual dollar cost of complying with this Court’s legal interpretation of Article IX, §1 is

Y Although irvelevant to the pending May4 Motion, Petitioners note that the State's implication that
compliance with Article IX, §1 will nor cost any more money Is disputed by the in-depth cost analysis conducted by
the State as part of its 18-month Washingion Learns studyv, which determined that compliance with Article IX, §1
will require “significantly more state funding.” May 4 Motion at 7:3-10 & n.18.

¥ As noted in the Montoy decision previously submitted by Petitioners in this case, Mr. Hanushek's fuller
apinion under cath is that “Orly a fool would say money doesn’t matter”, and his real conclusion is that “money,
foolishly spent” won't help. Montoy v. State of Kansas, Findings And Conclusions Of Fact & Law J80 (Kanhsas
State Dist. Court, Div. 6, Dec. 2, 2003), submitted as Exhibir T to the 5/29 Robb Reply Dec
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inappropriate because Petitioners “concede” that funding is irrelevant. DBut that misstates
Petitioncrs’ position.

Plaintiffs in other States have employed the following “inadequate funding” approach to

prove the defendant State’s violation its State Constitution: (1)it would cost x dollars to
adequately fund the education required by the defendant State’s Constitution, and (2) the fact
that the defendant State funds less than x doilars proves the State is not providing students the
education required by that State’s Constitution.

Petitioners” May 4 Motion employs a different approach to establish the Respondent
State’s violation: (1) the Seattle School District ruling at Tab 2, §.210, and the corresponding
EALRs define the basic education that Article IX, §1 requires the State to provide all children in
our State, and (2) the Respondent State’s own testirig and testimony prove that the State is not
currently providing that basic education to all children in our State.

The fact that the Petitioners’ May 4 Motion did not employ the “inadequate funding”
approach to show the State’s violation of Article IX, §1 does not mean Petitioners “concede” that
the State can proceed to effectively cure that violation without first determining the actual dollar
cost of complying with this Court’s legal interpretation of the Statc’s education duty under
Article IX, §1. Indeed, this first step of the relief requested by Petitioners” May 4 Motion is the
same first step ordered in the New York case that the State’s prior opposition brief cited to this
Court."” And Petitioners’ request that the State be ordered to determine the actual dollar cost of
compliance and how that cost will be funded is a much more limited enforcement approach than
that taken in other States where the court has determined that cost of compliance and ordered the

legislature to fund that amount. See Petitioners’ May 4 Motion at 21:9-14 & nn.41-42.

7 Campaien for Fiscal Equity v. New York 8 N.Y.3d 14, 21 (N.Y. 2006) { “we instructed the State to ascertain
the actual cost af providing a sound basic education”).

PETITIONERS’ CLOSING BRIEF - 12 FosTER PEPPER PLLC
1111 THIRD AVENLE, SUTTE 34409
SEATTLE, WASHINGTON 98101-3293
PHONE (206} 447-0400 FAX(206) 4579700
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L. CONCLUSION
It is this Court’s duty to protect the paramount Constitutional right granted to the children
of our State by ArticleIX, §1. The State’s supplemental brief and over 200 pages of
supplemental papers do not refute the Petitioners’ entitlement to judgment on the four issucs
presented in the pending May 4 Motion. This Court should issue the rulings requested in that
May 4 Motion to make the State's paramount legal obligation under Article IX, §1 perfectly
clear, and issue the narrowly tailored enforcement Order requested in that Motion to require the
State to take the first (and long overdue) steps towards bringing its 29 years of foot dragging and
excuses to an end.
RESPECTFULLY SUBMITTED this 10™ day of August, 2007.
FOSTER PEPPER PLLC

Thomas F. Ahearne, WSBA No. 14844
Ramsey Ramerman, WSBA No, 30423
Edmund W. Robb, WSBA No 35948
Attomeys for Petitioners

PETITIONERS” CLOSING BRIEF - 13 FosTer Pepper PLLC
11711 THIRD AVENLE, SURTE 3300
SEATTLE, WASHINGTON 93101-3299
PHONE (206} $47-4400 Fax (206) 447-9700
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SORIT450.2

Article IX, section 1

It 1s the paramount duty of the state to
make ample provision for the education of
all children residing within its borders,
without distinction or preference on

account of race, color, caste, or sex.
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CLERK’S MINUTES

SCOMIS CODE: SMJHRG

Judge: Paris K. Kallas
Bailiff: John Rodenberg
Clerk: Barbara Winter
Reporter: Not Reported

FILED

07 AUG 24 AM 10:51

KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 07-2-02323-2 SEA

Dept. 35
Date: 8/24/2007

Page 1 of 1

KING COUNTY CAUSE NO.: 07-2-02323-2 SEA

Matthew & Stephanie McCleary vs State of Washington

Appearances:

Petitioners Matthew & Stephanie McCleary present, represented by counsel

Tom Ahearne and Edmund Robb

Respondent represented by counsel Bill Clarke and Dave Stolier

MINUTE ENTRY

This cause comes on for Petitioner's motion for summary judgment:

Court denies prior motion to strike
Court hears argument

Court denies the motion for summary judgment

Order signed
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FILED

KING GOty WASHINGTORE
@UG 24 2607

SUPE M COURT CLERK
EARBARA WINTER!
DEPU]

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

Honorable Paris K. Kallas
MATHEW & STEPHANTE MCCLEARY, on their own
behalf and on behalf of KELSEY & CARTER Hearing Date:

MCCLEARY, their two children in Washingion’s 9:00 a.m., August 24, 2007
public schools; ROBERT & PATTY VENEMA, on their
own behalf and on behalf of HALIE & ROBBIE ;
VENEMA, their two children in Washington’s public No. 07-2-02323-

schools; and NETWORK FOR EXCELLENCE IN p 'JJ ya

WASHINGTON SCHOOLS (“NEWS”), a state-wide u)‘ﬁf/

coalition of community groups, public school [PROPOISED QN\HMCT

districts, and education organizations, ORDER GRAMNFRH SUMMARY
JUDGMENT CONCERNING

Petitioners, LEGAL INTERPRETATION
v.

Clerk’s Action Required

STATE OF WASHINGTON,

Respondent.

THIS MATTER came before this Court on Petitioners’ Motion For Summary Judgment
Concerning Legal Interpretation, which was fully briefed by the parties and then argued on

Friday, August 24, 2007. This Court has considered the pleadings and files in this case,

including:
1. The Petitioners’ Motion For Summary Judgment Concemning Legal
Interpretation;
2. The May 4, 2007 Declaration Of Ramsey Ramerman Authenticating Documents
and exhibits thereto;
ORDER GR¥ERIG SUMMARY JUDGMENT CONCERNING LEGAL - j%ﬁ%ﬂgﬁgﬁf‘s&'}i‘;m
INTERPRETATION - 1 SEATTLE, WASHINGTON 58101-3209 ¢ 206-147-4490

508124634
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3. The May 4, 2007 Declaration Of Edmund Robb Authenticating State’s Cost
Calculation Discovery Responses and exhibits thereto;

4, Errata Sheet to the Declaration of Edmund Robb Authenticating State’s Cost
Calculation Discovery Responses;

¥ The Respondent’s Opposition To Motion For Summary Judgment On Liability
And Remedy (Corrected);

6. The Respondent’s Opposition To Motion For Summary Judgment On Liability
And Remedy—Errata Page on Corrected Opposition Brief;

7. The Declaration of William G. Clark In Opposition to Summary Judgment;

8. The Supplemental Declaration of William G. Clark In Opposition to Summary
Judgment Motion On CR 56(f) Grounds;

2 The Declaration of Julie Salvi In Opposition To Motion For Summary Judgment;

10.  The Declaration of Eric A. Hanushek In Opposition To Motion For Summary
Judgment;

11.  The Short Reply In Support Of Motion For Summary Judgment Concermning
Legal Interprctation;

i2.  The Reply Declaration Of Edmund Robb Regarding Documents To Which The
State Has Objected,;

13.  The Declaration Submitting All Excerpts From Bergeson Deposition Relied On
By Any Party,

14.  The Reply Declaration Of Alice M. Ostdiek Authenticating Documents In Reply
To State’s Opposition;

15.  Respondent’s Supplemental Opposition to Motion for Summary Judgment on
Liability & Remedy;

16.  Third Declaration of Wiiliam G. Clark in Opposition to Motion for Summary

Judgment;
- K OTACTING FOSTER PEPPER PLLC
ORDE SUMMARY JUDGMENT CONCERNING LEGAL £xx7 THIRD AVENUE, SUITE 3400
INTERPRETATION - 2 SEATTLE, WASHINGTON 98101-3299 # 206-447-4400

SDR12463 4
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17.

Judgment;

18.
19,
20,

Data; and

21.

BEST AVAILABLE TMAGE POSSIBLE
Supplemental Declaration of Julie Salvi in Opposition to Motion for Summary
Declaration of Joseph Willhoft in Opposition to Motion for Summary Judgment;
Petitioners’ Closing Brief;

Supplemental Declaration of Edmund W. Robb Authenticating Multi-Year State

August 24, 2007 Hearing Documents.

Having reviewed the materials submitted by the parties; baving heard from the parties,

and the Court being fully informed,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1.

r—3————Fewetdsparanremmti—ampteaod-“adt TR AFICIE [X, §1 of the Washington

ORDER

INTERPRETATION - 3

505124634

Petitioners” Motion For Summary Judgment Ceneermingdegaltternretation is
erangED- PEAIED.

State Constitution have their common English meaning.
(a) Given the plain English meaning of the word “paramount”, A} ]
requires the Respondent State to make ample provision for the €ducation of all

Washington children its first and highest priority above ght other programs and

operations.

(b) Given the plain English meaning of the" word “ample”, Article IX, §1

requires the amount of the Respondent Sjafe’s funding to be more than merely
adequate or sufficient to provide for e education of all Washington’s children.
Article IX, §1 requires the Regpondent State’s funding amount to be ample

without needing supplemeptation or backfilling by local levies, PTA fundraisers,

participation fees, priydte donations, or other non-State funds.
¢ plain English meaning of the word “all”, Article IX, §1

Respondent State’s above education funding to amply provide for

FOSTER PEPPER PLLC
1115 THIRE AVENUE, SUITE 3400
SEATTLE, WASHINGTON 58101-3299 ¢ 206-447-4400

; SUMMARY TUDGMENT CONCERNING LEGAL
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the education of every child residing within our State’s borders — not ju
convenient, popular, or advantaged subsets of our State’s children.
8 The basic “education” mandated by Article IX, §1 is currently” defined by the
substantive content specified in the four numbered previsions of §.210 of the
Basic Education Act (RCW 28A.150.210) the State’s corresponding
Essential Academic Learning Requireme;
4, The Respondent State 1s not currertly complying with its Constitutional duty
under the above legal interprétation of Article IX, §1 of the Washington State
Constitution.
<A To halt that lack6f compliance, the Respondent State must promptly determine
(1) the actwal dollar cost of providing all children residing in our State with the
ion mandated by this Court’s legal interpretation of Article IX, §1, and
(2) how the State will fully fund that actual cost with stable and dependable State

sources. The Respondent State must make those two determinations within one

year of this Order’s entry.

Cx

DONE IN OPEN COURT this & Ei day of August, 2007.

Poialoll i~

The Honorable Paris K. Kallas
Washington Superior Court Judge

( 5’1((‘
Presented by: o 2 Sﬁ*fe 5 Mme 'cn ;fo
FOSTER PEPPER PLLC ThHhe # e“.{f Q[c& <t
— 77 Gee
p{iok
Pe-{ ]{"‘GUL@.V‘? M
Thomas T, Ahearne, WSBA No. 14844 57(4« fet ﬁ“— ? e
R “f'(’L
amsey Ramerman, WSBA No. 30423 i C[
Alice M. Ostdick, WSBA No, 31490 < «{uosvgi e
Edmund W. Robb, WSBA No 35948 5“7‘017LE’~ = (gira
Attorneys for the Petitioners C{ c( G 7(;‘0 ud e
L{ 5’! a’H‘\ cqﬁ
ORDER UMMARY JUDGMENT CONCERNING LEGAL . uf%’ﬁ.ﬂinﬁﬁﬁﬂi"s L
TNTERPRETATION - 4 SEATTLE, WASHINGTON 98101:3:99 03206-447-44&

F0812463.4
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Approved as to form and for entry;

Notice of presentation waived:

OFFICE OF THE WASHINGTON ATTORNEY GENERAL
ROBERT M. MCKENNA

bl oile

William G. Cl’ar@%awSBA No. 9234
David S. Stolier, WSBA No. 24071
Jon P. Ferguson, WSBA No. 5619
Dierk Meierbachtol, WSBA No. 31010
Attorneys for the Respondent State

ORDER GRsSFPING SUMMARY JUDGMENT CONCERNING LEGAL

INTERPRETATION - 5 SEATTLE, WASHINGTON 98101-3299 # 206-447-3400

08124634

Page 901

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400




Lo BE v e B I ) S ) O - S S S T

e
- O

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MATHEW & STEPHANIE MCCLEARY, on their own  Honorable Paris K. Kallas

behalf and on behalf of KEBLSEY & CARTER

McCLEARY; ROBERT & PATTY VENEMA, on their own Hearing Date;

behalf and on behalf of HALIE & ROBRIE VENEMA;

and NETWORK FOR EXCELLENCE N WASHINGTON| No. 07-2-02323-2 SEA

ScHoOLS (“NEWS™),

Petitioners, MOTION FOR
V. RECONSIDERATION RE:
STATE OF WASHINGTON, LEGAL ISSUE NUMBER 2
Respondent.
MOTION FOR RECONSIDERATION RE: LEGAL ISSUE #2, FosTER PEPPER PLLC

508373583

11rt THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON g8I10I-3299

O R I G I N A L PHONE {206) 447-4400 FAX (206)-447-9700
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MOTION FOR RECONSIDERATION RE: LEGAL ISSUE #2 - i

508373583

BACKGROUND FACTS ......ccoooveinnnanne
EVIDENCE BELTETS TTPORN iy vissvisson o tes s cs oo s s o s s s esviss
A. If The State’s Interpretation Is Correct, Substantial Justice Calls For This

TABLE OF CONTENTS

Court To Say So Now Because The State’s Intcrpretamon Could Make A
Trial Unnecessary. ... S RSSO U U OTO USRI UOPRRPTON
Substantial Justice Calls For This Court To Tell The Parties The Legal
Interpretation That Will Govern This Case Before They Embark On Long
And Expensive Discovery Into Whether The State Is Satisfying Its “Basic
Editcation”™ OBIIGatON .. s s seomeass crsssamssssmmossmconpusasesssuassosssssrgusss

Substantial Justice Calls For The Court To Establish The Legal
Interpretation That Will Govern This Case At The Outset In Order To

Avoid The Ping-Pong Litigation Exercise Experienced In Other States. .............

Substantial Justice Calls For This Court To Establish The Legal
Interpretation Of “Basic Education” Before Washington Learns IT
Undertakes Its Impending Study Of Pinancing For The Basic Education

Required By Washington Law. ....auimsisiiisimsiasm s s

FOSTER PEPPER PLLC

rrrr THRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299

PHONE (206) 447-4400 FaX (206)-447-9700
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L REL E ED
Petitioners respectfully request that this Court reconsider its August 24 decision to not
grant either party judgment on the second issue raised by Petitioners’ summary judgment motion
— i.e., the issue of whether RCW 29A.150.210 should be interpreted to define the substantive

content of “basic education” in our State.

. BACKGROUND FACTS

The background underlying this motion consists of five simple paints:

e The Washington Supreme Court ruled in 1978 that “The Legislature has
the duty to define ‘basic education’ ”, Seattle School District v. State, 90

Wn.2d at 484.}

 Pefitioners’ interpret the four numbgred provisions of RCW 28A.150.210
to provide that legislative definition.

e The Statc interprets the basic program of education provided by
RCW 28A.150.220 ez seq. to be the equivalent of that legislative

definition.”

s The parties’ briefing does not dispute that this statutory interpretation
issue is a pure issue of law for the Court do decide.

s This Court’s August 24 summary judgment ruling declined to rule in this
statutory interpretation issue.

M1, ISSUE PRESENTED
Should this Court reconsider its August 24 decision to not grant either party judgment on

the second issue raised by Pctitioners’ summary judgment motion (i.e., the issue of whether

! See generally discussion at Petitioners’ May 4 Motion at 4:10-6:12.

? The Petitioners’ interpretation of RCW 28A.150.210 (H.B. 1209) is summarized in its
August 10 Closing Brief at 2:3-4:7. Pursuant fo that siatute the State then adopted the
corresponding eight Essential Learning Requirements (EALRs) 1o further establish the skills and
knowledge that the State expects all Washington students to master. May 4 Motion at 5:6-6:2 &
n.13, also at 13:18-24; accord State’s Opposition Brief at 7:25-20 & 8:5-6 (admitting the
Respondent State adopted the Essential Academic Learning Requirements (EALRs) to establish
the basic reading, writing, math, science, etc. skills set forth in RCW 28A.150.210); accord
State’s August 3 Supplemental Opposiiion Brief at 7:22-8:2 (admitting that “The EALRs for
reading, writing, math and science were all developed to carry out the four goals in the 1993
HB 1209 [RCW 28A.150.210]” ).

* The State’s interpretation arguments are briefed at State’s May 21 Opposition Brief and
August 3 Supplemenial Opposition Brief.

* Petitioners’ May 4 Motion at 14:8-9 & n.27, Petitioners’ August 10 Closing Brief at 2:8-9.

MoTIoN FOR RECONSIDERATION RE: LEGAL ISSUE #2 - | FOSTER PEPPER PLLC
11t THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON g98101-3299
PHONE (206) 447-3400 Fax {206)-447-9700

508373583
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RCW 29A.150.210 should be interpreted to define the substantive content of basic education in
our State)?
IV. EVIDENCE RELIED UPON
Petitioners rcly upon this motion and the records and files in this case.
V.  LEGAL DISCUSSION

Civil Rule 56 provides in part that “The judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” CR 56(c). This rule applies to the second
issuc raised by Petitioners’ May4 Motion because, as noted carlier, the parties’ summary
fudgment briefing acknowledges that it presents a statutory interpretation issue as to which one
party (or the other) is entitled to judgment as a matter of law.

Civil Rule 39 further provides that this Court has discretion to reconsider a decision if it
detcrmines that “substantial justice has not been done”. CR 59(a)(9). This rule applies to this
Court’s decision to not rule on the statutory interpretation issue presented by the parties becausce,
as outlined below, resolving that legal issue will significantly effect the scope, direction, and
expense of discovery and trial in this case, as well as the State’s impending Washington
Learns II study.

A. If The State’s Interpretation Is Correct. Substantial Justice Calls For This Court To
Say So Now Because The State’s Interpretation Could Make A Trial Unnecessary.

The fundamental issue in this casc is whether the State is complying with ifs “basic
education” obligation under Washington law. And as noted earlier, the Pefitioners interpret the
four numbered provisions of RCW 28A.150.210 to provide the cument legislative definition of

“basic education” in Washington.

MOTION FOR RECONSIDERATION RE: LEGAL ISSUE #2 - 2 FosTeR PEPPER PLLC
r1rr THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON g8tor-3200
PHONE (206) 447-4400 FAX (206)-447-9700

S0R3T35R.3

Page 905




L0 =1 oy b A R e

(R (=] (o] [\ %] [ p— — — — — f— —t — — i
Ln o4 L% ] ] ot Lo D v'a) | N Lh Ja LR ) st fas

[
N

The Respondent State flatly disagrees: “Contrary to Petitioners’ contention, that statute
[RCW 28A.150.210] does not define the content of basic education.” As noted eatlier, the Statc
instead interprets the basic program of education established by RCW 28A.150.220 et seq. to be
the equivalent of that legisiative definition.

If the State’s legal interpretation is correct, then a trial in this case may be completely
unnecessary — for the State insists that its enactment and funding of that program is accordingly
all that Washington law requires.6

Petitioners do not agree with the State’s interpretation. But they do agree that if the
State’s interpretation is correct, substantial justice is best served by this Court issuing that lcgal
interpretation ruling now instead of burdening the parties and this Court with preparing for a trial
that (under the State's reasoning) is completely unnecessary as a matter of law.

B. Substantial Justice Calls For This Court Te Tell The Parties The Legal

Interpretation That Will Govern This Case Before They Embark On Long And

Expensive Discovery Into Whether The State Is Satisfying Its “Basic Education”
Obligation.

The current uncertainty over what definition of “basic education” will be applied in this

case also unnecessarily increases the burden and expense of thc upcoming discovery phase.

The parties agree that discovery in an cducation suit such as this can be far-ranging and
expensive. For example, the State has budgeted approximately 51 million this year alone to pay
for school funding liigation,” and its briefing in this case has argued that discovery will be

“cumbersome” and require “Third-party discovery across Washington and in other states™.® The

* Respondent’s Opposition at 17:23-24 (emphasis added).

% Respondent’s Opposition at 19:3-5 (“The Basic Education Act itself declares that
implementation of its statutory program and funding of the costs of basic education is full
funding”. RCW 28A.150.250.”).

7 5/29 Osdiek Reply Dec. at Ex. GG ($992,000 for current fiscal year)

8 Respondent’s Opposition To Motion For Summary Judgment On Liability And Remedy at
13:15—17.

MoTion FOR RECONSIDERATION RE: ILEGALISSUE #2 - 3 FOSTER PEPPER PLLC
1117 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE {206} 447-4490 FAX {206)-447-9700
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Petitioners have similarly acknowledged that the type of discovery sought by the State “will open
up a consuming can of litigation worms” of expert discovery and intensive studies.’

Recent education cases in other States confirm this expensive fact. For example, even
though the education litigation in Nebraska is “in its infancy”, the plaintiffs in that case have
already identified eleven expert witnesses and more than 130 fact witnesses.”® As another
example, the recent education funding trial in Missouri involved a “host of education finance
experts”, cost more than $2.9 million in legal fees, and lasted more than two months."! And as
the Court itself noted during the August 24 hearing in this case, the tral in the Seattle School
District litigation lasted more than two months,

The above expense will only be greater, and the discovery more sweeping and unfocused,
if the parties do not know the legal interpretation of “basic education” that this Court will be
applying in this case. Substantial justice is therefore best served if this Court rules on this legal
interpretation issue before the partics undertake discovery on this case’s fundamental issue of
whether the State is satisfying its “basic education” obligation as defined under Washington law.
Cs Substantial Justice Calls For The Court To Establish The Legal Interpretation That

Will Govern This Case At The Outset In Order To Avoid The Ping-Pong Litigation
Exercise Experienced In Other States.

The experience of other States confirms that the courts” failure to establish the underlying
legal standard that will apply before the trial at hand runs a significant risk of unnecessarily
wasting the time and resources of the parties and judicial systemm — and needlessly delaying
resolution for the children whose education is ultimatcly at stake in such litigation.

For example, the trial court in Massachusetts issued a “thoughtful and comprehensive”
318-page decision after considering the testimony of 114 witnesses and over 1000 exhibits in a

six-tnonth trial — but its decision was ultimately reversed because the proceedings were

? Motion for a Protective Order at 7:1 - 5.
0 Certificate of Compliance Concerning Discovery Conferences at §4 and Ex. 1.
" Certificate of Compliance ar §4 and Ex. 2.

MoTIoN FOR RECONSIDERATION RE: LEGAL ISSUE #2 - 4 FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTOM o8ror-3209
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conducted under the wrong legal standard. Hancock v. Comun'r of Educ., 822 N.E.2d 1134,
1145-1153 (Mass. 2005). Similarly, the judicial referees it New York issued a 57-page decision
after a several month long proceeding that New York’s highest court said “commands our
attention as well as our respect” — but that decision too was overtumed because the lengthy lower
court proceedings were not conducted on the correct legal footing. Campaign for Fiscal Equity,
Inc. v. State, 361 N.E2d 50, 57 (N.Y. 2006) The trial court in Minnesota issued a written
decision after a 67-day trial — but was ultimately overturned because the evidence was viewed
under the wrong legal standard. Skeen v. State, 505 N.W.2d 299, 301, 310-12 (Minn. 1993).
And the lack of au initial legal standard ruling in New Jersey (sec Abbott v. Burke, 495 A.2d 376,
393 (1985), has effectively resulted in the Abbott case ping-ponging between the trial court, the
State Supreme Court, and the legislature for more than 30 years. See Abbou v. Burke, - A2d -,
2007 WL 1518909 (N.J. 2007) (““Abbott XTV” compliance proceeding).

In short, substantial justice is best served if the definition of “basic education” that will

apply in this case is established before the parties undertake lengthy discovery and trial over
whether or not the State is satisfying that “basic education” obligation as defined under
Washington law. (The issuance of such a ruling would also allow the parties to confirm the
correctness of that ruling by seeking interlocutory appeal if appropriate.)

D. Substantial Justice Calls For This Court To Establish The Legal Interpretation Of

“Basic Education” Before Washinston Learns [I Undertakes Its Impending Study
Of Financing For The Basic Education Required By Washington Law,

As the Respondent State noted in the underlying summary judgment proceedings, the
State is about to commence a Washington Learns II study under Engrossed Second Substitute
Senate Bifl 5627 (“Senate Bill 56277), which promises to “make provision for some significant
steps towards a new basic education funding system”. Senate Bill 5627, Section 1. Much like
the prior Washington Learns I bill, Senate Bill 5627 creates a task force to study the current
education system and make recommendations for future changes. Id That task force’s first

responsibility is to “review the definition of basic education and all current basic education
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funding formulas”. Senate Bill 5627, Section?2. This task force must then report its
recommendations on funding basic education to the legislature by September 135, 2008."%

But this new Washington Learns II endeavor — along with its studies and resulting report
- will be of doubtful relevance unless it uses the same “basic education™ definition that this
Court eventually holds is the proper interpretation under Washington law.

By delaying its ruling on the statutory interpretation issue at hand, this Court is missing a
significant opportunity to ensure that the “basic education” studied by the State’s latest education
task force is the same “basic education” that js defined under Washington law. There can be no
dispute that taxpayer funds for the State’s upcoming education study would be better directed if
this Court rules on this fundamental “basic education” definition issue before the State’s
Washington Learns Il study begins. Substantial justice accordingly calls for this Court to
establish the legal interpretation of “basic education” before the Washington Learns II study
financing that basic education proceeds.

VL. CONCLUSION

The parties, this Court, our State’s taxpayers, and the students whose education is
ultimately at stake in this suit are all better served if this Court rules on the parties’ dispute over
the legal interpretation of “basic education” under Washington law now rather than later. That
issue is a pure issue of statutory interpretation to which one side or the other is entitled to a
judgment as a matter of Washington law. The Petitioners therefore respectfully request that this
Court enler judgment for cither the State or the Petitioners on this fundamental lcgal issue that
has been fully bricfed and argued by the parties. Petitioners respectfully request the Court to
reconsider its August 24 decision and rule on this question of statutory interpretation that has

been presented.

W Respondent’s Supplemental Opposition To Motion For Summary Judgment On Liability And
Remedy at 8:22 — 23.
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RESPECTFULLY SUBMITTED this 4™ day of September, 2007,

FOSTER PEPPER PLILC

|=

Thomas F. Ahearne, WSBA No. 14844
Edmund W. Robb, WSBA No. 35948
Attorneys for Petitioners
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THE HONORABLE PARIS K. KALLAS

STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

MATHEW & STEPHANIE
McCLEARY, on their own and on behalf
of KELSEY & CARTER McCLEARY,
their two children in Washington's public
schools; ROBERT & PATTY VENEMA,
on their own behalf and on behalf of
HALIE & ROBBIE VENEMA, their two
children in Washington's public schools;
and NETWORK FOR EXCELLENCE IN
WASHINGTON SCHOOLS ("NEWS"),
a state-wide coalition of community
groups, public school districts, and
education organizations,

Petitioners,
V.
STATE OF WASHINGTON,

Respondent.

NO. 07-2-02323-2 SEA

RESPONDENT’S OPPOSITION TO
MOTION FOR RECONSIDERATION
OF RULING RE: RCW 28A.150.210

L INTRODUCTION

On August 24, 2007, the Court denied Petitioners’ Motion for Summary Judgment

regatding all liability and remedy issues in the case. One of the rulings the Court rejected was

a declaration that RCW 28A.150.210 was passed in order to “define” the substantive content

of a basic education. With such a declaration in hand, Petitioners hoped to convince the Court
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that Article IX of the state constitution required the State to ensure successful educational
outcomes for all Washingtoﬁ students without regard to the adequacy or inadequacy of
education funding. In opposition, the State urged the Court to rule instead, as a matter of law,
that a claim for alleged breaches of the Article IX duty had to be tied to proof of
constitutionally inadequate funding and that the State had no Article IX duty to ersure
successful outcomes regardless of the adequacy of funds provided.! The Court declined to
issue either ruling.

Now Petitioners move the Court to reconsider its denial of summary judgment on this
issue of the interpretation and construction of RCW 28A.150.210. No new or different
grounds are urged. Petitioners merely incorporate by reference arguments on the merits that
were previously rejected by the Court. They then contend that issuance of one of the
previously denied rulings will climinate trial altogether (if the Court adopts the State’s
requested ruling) or will promote judicial economy. Finally, they contend that the miling they
have requested will provide marching orders to the legisiature as it continues to exercise its
constitutional prerogative to reform education.

The Court should deny the Motion. Fivst, Petitioners fail to satisfy the legal standards
that govern motions under CR 59 and CR 56. Second, the Court correctly concluded that
issues of fact and law required rejection of Petitioners’ requested ruling.  Finally,
unsubstantiated allegations that judicial economy and expediency will result if the Court
issues either Petitioners® or Respondents’ requested ruling do not constitute a valid basis for
awarding either party summary judgment or for 1ssuing marching orders to the Legislature as
to how to fulfill it§ duty to reform education. To the confrary, given the substantial increase in
funding for education--$1.8 billion more in the 2007 Jegislative session alone—and

Washington Learns’ emphasis on educational reform that promotes better student

"In fact, the State’s expert, Dr. Hanushek, has provided this Court with undisputed testimony that there
1§ no connection between poor student achievement and alleged underfunding.
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achievemnent throﬁgh accournttability, the Court should continue to resist Petitioners’ demand
for judicial intervention in ongoing legislative reform.
II. ARGUMENT
Petitioners’ Motion for Reconsideration is deficient under the Civil Rules and is based
entirely on previously rejected arguments and new arguments that are irrelevant to the grant or
denial of summary judgment. Moreover, it is an improper attempt to meddle with the

Legislature’s ongoing education reform efforts.

Al Petitioners’ Motion Fails to Satisfy the Legal Requirements for Reconsideration
and Summary Judgment.

The legal basis for Petitioners® Motion is CR 39(a)(9). Under that rule, the “party
aggrieved” must show injury “materially affecting [their] substantial rights” because
“substantial justice has not been done.” Of the nine grounds allowed for reconsideration
motions, CR 59(a}(9) is a final “catch all” category. In Washington, granting reconsideration
for “lack of substantial justice” should be relatively rare. Sée Knecht v. Marzano, 65 Wn.2d
290, 297, 396 P.2d 782 (1964).

CR 59 Motions are addressed to the trial court’s diseretion. Lilly v. Lynch, 28 Wa.
App. 306, 321, 945 P.2d 727 (1997). Denial of such a motion is an abuse of discretion only
where the decision rests on untcnable grounds or reasons. Kleyer v. Harborview Medical
Center, 76 Wn. App. 542, 545, 887 P.2d 468 (1995). Motions for reconsideration do not
provide litigants with the opportunity for a “second bite at the apple™; coutts will not permit
parties to merely reargue issues already addressed. See Anderson v, Farmer's Ins. Co. of
Washington, 83 Wn. Apb‘ 725, 923 P.2d 713 (1996), as cited in 15A Tegland & Ende, Wash.
Handbook on Civil Procedure § 65.1, at 488 (2007). (Copy attached as Attachmment A). Nor
does CR 59 permit reconsideration based upon new arguments that could have been made

earlier. F.g.. FEugster v. City of Spokane, 121 Wn. App. 799, 811, 91 P.3d 117 (2004) and
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Sterling Savings Ass’n v. Ryan, 751 F. Supp. 871 (E.D. Wash.1990), vacated on other
grounds, 959 F.2d 241 (9™ Cir. 1992).
Though the federal rule is different, motions for reconsideration under Fed. R. Civ. P.

59 are governed by the same principles:

Mottons for “reconsideration” will not [be] granted absent “highly
unusual circumstances”—they do not provide litigants an oppartunity for a
“second bite at the apple” or allow them, like Emperor Nero, to “fiddle as
Rome burns”, or license a litigation “game of hopscotch”, allowing parties to
switch from one legal theory to a new one “like a bee in search o%? honey™.
Such motions are not vehicles for relitgating old issues. Courts properly
decline to consider new arguments or new evidence on reconsideration where
those arguiments or evidence were available carlier.

(Citations omitted). Baicker-McKee-Janssen & Corr, Federal Civil Rules Handbook, at 962
(2006). (Copy attached as Attachment B). Indgaed, as one of the numerous court decisions in
this portion of the Handbook noted in denying reconsidera‘tion of a summary judgment order:
Mere disagreement with the Court’s niling on summary judgment does not support a Rule 59
motion. U.S. ex rel. Becker v. Westinghouse Savannah River Co., /305 F.3d 284, 290 (4® Cir.
2002). Thus, neither the recapitulated arguments previ'ously rejected by this Court nor the
additional arguments raised for the first time in the Motion for Reconsideration Saﬁsfy‘
CR 59°s requirement.

Petitioners’ Motion also fails under standards governing summary judgment motions.
Petitioners are telling the Court that it must pick either of the twe rulings proposed by the
partics as the law of the case regarding the interpretation and construction of
RCW 28A.150.210. This is incorrect. Both parties, in effect, cross-moved for summary
judgment on this issue, However, even if thé parties agree that there are no factual issues, the
parties can never force the Coutt té award surmmary judgment. “The fact that both parties
simultaneously are arguing that there is no genuine issue of fact...does not establish that a
trial is unnecessary thereby empowering the court to enter judgment as it sees fit.” Wright,

Miller & Kane, Federal Practice § 2720 (3d. Ed. 1998). See also United Siates v. Fred A.
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Arnold, Ine., 573 F2d 605 (9" Cir. 1978) (The filing of cross-motions, both parties asserting
there are no issues of material fact, does not vitiate court’s responsibility to determine whethér
issues of fact preclude summary judgment).

Indeed, when the facts are undisputed, but reasonable minds can draw different’
conclusions from then}, summary judgment must be denied. Fleming v. Stoddard Wendle
Motor Co., 70 Wn.2d 465, 467, 423 P.2d 926 (1967); Money Savers Pharm. V. Koffler Stores,
73 Wn. App. 602, 608, 682 P.2d 960 (1984). Differing factual conclusions about the intent
and meaning of this statute preclude summary judgment. |

Petitioners try to avoid this result by arguing the construction of a statute is a legal
issue. However, as noted below, there are disputed fact issues about the meaning of, and

intent behind, the statute that are not resolvable on summary judgment.

B. Issues of Fact About the Meaning and Legislative Intent of RCW 28A.150.210
Preclude Summary Judgment for Petitioners.

The Court correctly ruled that it could not grant Petitioners the ruling they requested
concerning RCW 28A.150.210. That ruling should stand because Petitioners raise no new
arguments about the statute, its language or the intent behind the statute, or of its application,
if any, to the State’s duty under Article IX.> Petitioners’ contention that this statute was a 15-
year delayed response to Seattle Sch. Dist. No I v. State is contradicted by the fact that the
statute amended a prior statement of statutory “goals” that had existed since the passage of the
Basic Education Act of 1977. Nothing in the statute or its legislative history suggests that it
“defines™ or 1s “the substantive content™ of basic education. See Salvi and Wilhoft Decls.

That the statute somehow “defines” basic education is flafly contradicted by the

statute’s language. RCW 28A.150.210 expressly provides that it is a statement of ‘;goals” and

% Ptitioners incorrectly claim that this issue is a pure issuc of law. Where, as in this case, both sides
have conflicting views about the construction of a statute, the Court must review the statutory language itsclf, the
legislative history and other sonrces to resolve the conflict. Ballard Square Condo. Owner Ass’n, v. Dynasty
Constr. Ca., 158 Wn.2d 603, 612, 146 P.3d 914 (2006). That extrinsic, factual evidence contradicts the scant
evidence Petitioners cite regarding the meaning and effect of this statute.
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“opportunities,” not “outcomes.” RCW 28A.150.220 specifically provides that those “goals”
are deemed implemented by the program of basic education set forth in .220 which, in turn, is
deemed “fully funded” by amounts appropriated pursuant to RCW 28A.150.250 and .260.
Petitioners’ claim that the statute was intended to “define” basic education is also contradicted
by the undisputed testimony about the passage of, and intent behind, this statute that is
contained in the Salvi and Wilhoft Declarations.

Nor can RCW 28A.150.210 be interpreted or construed to impose a duty on the State
to provide successful educational outcomes. As outlined in Respandent’s Supplemental Brief
of August 3, 2007, neither Axicle TX’s language, nor the Seattle Sch. Dist. No. 1 v. State
decision construing Article IX, support imposing such a duty. To the contrary, our Supreme
Court held that the State’s obligation under Article IX was to define and make ample
provision for funding whatever the State’s Article IX duty 1s: whether it be “basic education™
or “a program of basic cducation,” or both.? (Sehe.AttachmentC hereto for summary of
holding in Seaitle Sch. Dist. v. State).

Finally, as demonstrated in Respondent’s Supplemental Memorandum of August 3,
2007, there is no support, factually or legalll;,r, in Washington ox elsewhere, for this Court to
rule that the State has a constitutional duty to provide successtul outcomes for Washington’s
students. Evidence of outcomes is relevant; however, as the State’s WASL expert has
testified, the State’s assessment of student performance was intended to measure progress
toward the improved student performance goals of RCW 28A.150.210, not the performance of

Article IX obligations.

¥ The sole support Petitioners cite for the proposition that Article IX imposes two duties, to provide
“basic education”™ and a “program of basic education,” is the Table of Contents the Supreme Court provided at the
outset of its opinion. 90 Wn.2d at 484, This aid to organizing a very lengthy opinion is not the substantive
decision. The holding of the case, 90 Wn.2d at 519-20, indicates that the alleged dual obligation is actually one
and the same duty and that the State fulfills that duty by defining it and fully funding it.
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C. Unsubstantiated Allegations About Efficiencies and Judicial Economy Are Not
Grounds for Awarding Summary Judgment.

Even if the Motion were appropriate under Rules 58 and 56, Petitioners’
unsubstantiated claims that discovery will be less expensive, that there might be a shorter trial
or no trial at all and that the Court and parties will avoid the protracted process of appeals and
remands experienced elsewhere do not justify entering summary judgment in their favor.
CR 56 does not recognize “efficiencies” or “judicial economy™ as grounds for summary
judgment. Neither does CR 59 embrace those concepts as proper grounds for a motion for
reconsideration. The focus is on whether the moving party proves that there are no issues of
fact material to the merits and also proves entitlement to judgment as a matter of law.
CR 56(c).

However, even if such considerations were germane to summary judgment, Petitioners
claim, but fail to demonstrats, that granting a partial summary judgment will eliminate or
shorten this case or diminish its expense. Indeed, the claim is dubious. If the Court entered
the ruling requested by the State, that the étate has no duty fo ensure successful outcomes
without regard to the adequacy of funding provided, the ruling will terminate the case only if
Petitioners non-suit their entire case in the face of such a ruling. Otherwise, it is only a partial
sumimary judgment ruling. CR 56(d).

Without resolution of the entire case, Petitioners’ claims that discovery will be limited
and less expensive are not credible. Their entire case boils down to whether or not the State is
making ample provision for education in compliance with Article IX. That case inevitably
will concem itself with the sufficiency of resources the State is providing; ie., the
constitutional adequacy of funding. In fact, the adequacy of funding will be the sole issue for
trial as the Petitioners have already conceded—in oral argument and in their current Motion—
that therc is no complaint regarding the State’s “definition™ of basic education or ifs

“definition” of the program of basic education. Petitioners will have to abandon their curious
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position that their education “adequacy” lawsuit (in contrast to every such lawsuit hrought in
Washington and elsewhere) has nothing to do with the adequacy of funding provided.

Finally, there is no basis to conclude ti'lat entering a2 ruling on RCW 28A.150.210 will
avoid the typicélly protracted course and expensive nature of education adequacy cases. To
suggest that ruling now on this issue will avoid appeals is nonsense. Cases of this magnitude
and, patticularly, concerning the adequacy of funding for public education inevitably are
appealed and, in most instances, retried in whole or in part. They are also expensive and
frequently involve many fact and expert witnesses, taking several weeks to try. However,
Petitioners lose sight of the one factor that sets this litigation apart from ail the others. and it
has nothing to do with the requested ruling, The Article X duty and its implementation were:
cstablished by our Supreme Court almost 30 years ago. The partics in this case have not
started from scratch. There is considerable appellate court precedent—the Seattle Sch. Dist.
No. 1, Tunstail, Camer and Brouillet decisions—as well as the trial court education cases cited
in the State’s Opposition, to provide guidance to the parties and this Court. The danger of
“ping pong” litigation is a hollow threat and Petitioners’ unswerving reluctance to invest the
time and money to fulfill their obligation to prove their case is no basis for forcing the Court

into the improvident grant of summary judgment.

D. This Court Should Not Issue Advisory Opinions to the Legislature nor Interject
Itself into the Legislature’s Constitutional Right to Reform Education.

The final ground urged for entering summary judgment is the “opportunity”
Petitioners sce for court intervention in, and direction of, the Washington Learns reform
effort. In essence, Petitioners want the Court to issue an advisory opinion because this ruling
is not based upon some finding by the Court that such an order is necessary or warranted
under the facts of the case. As noted at 4, line &, in the State’s Opposition, the Legislature is
charged, in the first instance, with periodic review and reform of education and its funding.

(School Funding II, Conc. of Law 9.) Unless and until the Legislature reforms the definitions
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and/or funding of education, there is no justiciable controversy over what the Legislature has
yet to accomplish through Washington Learns. See Seattle Sch. Dist. v, State, 90 Wn.2d at
519, .14 Indeed, as noted in our Opposition at 4, line 21, Petitioners cannot meet their
heavy burden to prove that judicial intervention and direction is necessary as long as the State
is actively engaged in the reform of basic education. (School Funding II, Conc. of Law 16.)

The opportunity to issue an advisory opinion about ongoing but uncompleted
legislative activity is no basis for an award of suminary judgment. Nor is it a basis for
reconsideration. The Court should reject the solicitation to inject itscif into a reform process
our Supreme Court has said 1s the proper duty and prefo gative of the legislative branch.

III. CONCLUSION

Petitioners filed this case on January 11, 2007. By bringing a total summary judgment
motion at the outset of the case, Petitioners have prevented the State’s discovery and the
preparation of its defense for several months. Thc Motion for Reconsideration is another
backward step as it raises the same arguments the Court has rejected, interposes arguments
about the convenience of the parties and judicial economy that are factually incorrect and
legally irrelevant to the crtry of summary judgment and mvites the Court to issue an advisory
ruling about the Legislature’s ongoing education reform efforts. The Court should deny the
Motion. |

DATED this I_"Ln\ day of September, 2007.

ROBERT M. MCKENNA

Attomey General

WILLIAM G.C . WSBA #9234
Assistant AttorneyGeneral

Attorneys for Respondent

* The Supreme Court declined to opine on the Basic Education Act, which was in the process of
cnactment while Seattle School District was siill a pending case.
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The trial court’s decision on a motion for reconsideration ig
discretionary. Lilly v. Lynch, 88 Wn.App. 306, 945 P.2d 727
(1997); Kleyer v, Harborview Medical Center of University of
Washington, 76 Wn.App. 542, 887 P.2d 468 (1995); Schultz v.
Werelius, 60 Wn.App. 450, 803 P.2d 1334 (1991). The motion
does not provide litigants with an opportunity for a second hite at
the apple. Courts will not permit parties to merely re-argue is-
sues already addressed. See Anderson v. Farmers Ins. Co. of
Washington, 83 Wn.App. 725, 923 P.2d 713 (1996). And courts
may decline to consider new arguments or new evidence on
reconsideration where those arguments or evidence were avail-
able earlier. E.g., Eugster v. City of Spokane, 121 Wn.App. 799,
91 P.3d 117 (2004) (CR 59 does not permit a plaintiff, finding a
Judgment unsatisfactory, to suddenly propose a new theory of the
case); Marquis v. City of Spokane, 76 Wn.App. 853, 888 P.2d 753
(1995) (unpleaded allegation not timely raised on motion for
reconsideration of order granting summary judgment); Webber v.
Mefford, 43 F.3d 1340 (10th Cir. 1994) (counsel must show that
evidence is either newly discovered or, if available, how counsel
made diligent, though unsuccessful, attempis to obtain it);
Sterling Savings Ass’n v. Ryan, 751 F.Supp. 871 (E.D.Wash.
1990), vac'd on other grounds, 959 F.2d 241 (9th Cir.1992) (mo-
tion for reconsideration may not be used for offering theories of
law that were available at the time of the inftial ruling).

The rule on consideration of additional evidence has been
relaxed somewhat in the context of g summary judgment. See

" Applied Indus. Materials Corp. v. Melton, 74 Wn.App. 73, 872
P.2d 87 (1994) (on summary judgment, there is no prejudice to
any findings if additional facts are considered); Meridian Miner-
als Co. v. King Cy., 61 Wn.App. 195, 203, 810 P.24d 31, 35, review
denied, 117 Wn.2d 1017, 818 P.2d 1099 (1991) (“Although not
encouraged, a party may submit additional evidence after a deci-
sion on summary judgment has been rendered, but before a
formal order has been entered.”). But if there was ample op-
portunity to submit the evidence prior to the summary judgment
hearing, it is not error for the trial court to refuse to consider ad-
ditional evidence on reconsideration. Wagner Development, Inc.
v. Fidelity & Deposit Co., 95 Wn.App. 896, 977 P.2d 639 (1399),
For further discussion of reconsideration of Jjudgments entered on
dispositive motions, see Section 70 of this Handbook, below.

Local rule alert: Most counties regulate the use of motions for
reconsideration to some extent. Many counties provide that the mo-
tion will be considered on briefs and affidaviis only, without oral
argument, unless argument or a telephone conference is called for
by the court. Local rules may or may not authorize the submission
of a respouse and/or reply. As always, familiarity with the ap-

plieable rules is a must. Tocal rules are readily available from a

number of sources (see note at beginning of Chapter 6).
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Rule 59

j however, the applicable legal analysis will depend on the
! grounds asserted for the relief requested.*

]F Motions for ‘“‘reconsideration” will not granted ahsent
Hal: “highly unusual circumstances’ **—they do not provide litigants
; with an opportunity for a “second bife at the apple”® or allow
them, like Emperor Nero, to “fiddle as Rome burns”’,*" or
license a litigation “‘game of hopscotch”, allowing parties fo
switch from one legal theory to a new one “like a hee in search
of honey”.® Such motions are not vehicles for relitigating old
iseues.®® Courts properly decline to consider new arguments or
new evidence on reconsideration where those arguments or

FEDERAL RULES OF CIVIl. PROCEDURE Pt. Il

evidence were available earlier.”

Moticns fo Include Prejudg}nent Interest
Generally, motions to amend to include an award of either
mandatory or discretionary prejudgment interest are treated
under this Rule and, thus, must be sought within 10 days of
entry of the judgment or be deemed waived.™

ADDITIONAL RESEARCH REFERENCES

Wright & Miller, Federal Proctice end Procedure §§ 2801-21.
C.I.5, Federal Givil Procedure §§ 1061-1103 et seq., 1233-1251 et geq.
West's Kay No. Digests, Federal Civil Procedure 23112377, 2641-2662.

64. See Jennings v. Rivers, 394 F.3d
850, 855 (10th Cir. 2005) (because litigant
sought relief based upon attorney mistake,
motion [led within 10 days would neverthe-
less be evaluated under Rule 60(h}(1)).

65. See MeDoweil v. Calderon, 197 F.3d
1263, 1255 (9th Cir.1999). See also United
States ex rel. Becker v. Westinghouse Savan-
nah River Co., 305 F.3d 284, 290 (4th Cir.
2002) {(simple disagreement with the court’s
roling will not support Rule 59(c} relief).

66, See Sequa Corp. v. GBJ Corp., 156
.84 136 (2d Cir.1998); Bhatnogar v. Sur-
rendra Ouersens Lid., 52 F.8d 1220, 1231
(8d Cir.1985); Senza-Gal Corp. v. Seiffhart,
803 F.2d 661, 664 (Fed.Cir.1986).

67. Vasapolli v. Rostoff, 39 F.3d 27, 36
{1st Cir.1894)(Selya, J.){*Unkke the Em-
peror Nero, litizants cannot fiddle as Rome
burne. A party who sits in stletice, with-
holds potentially relevant informatien, al-
lows his opponent to configure the sum-
mary judgment record, and acquiesces in a
particnlar choice of law does go af his per-
i)

68. See Cochran v. Quest Software, Inc.,
398 F.ad 1, 11 {lst Civ.2003) (noting that

titigants “frame the issues in a case hefore
the $rial court rules” and, once framed,
should not be permitted to switeh from
theory to theory thereafter).

69. Seez Michael Linet, Inc. v. Villoge of
Wellington, 408 F.3d 757, 789 (1ith Cir.
2005); Templet 1. HydroChem Ine., 367 F.3d
493, 47879 (5th Cir. 2004); Servants of
Paraelete v. Does, 204 F.2d 1005, 1012 (10th
Cir.2000}; Segua Corp. u. GBJ Corp., 158
F.3d 136 (2d Cir,1998),

70. See Micheel Linet, Inc. v. Village of
Wellington, 408 F.2d 757, 759 (lith Cir.
2005); Templet v. HydroChem Inc., 367 F.3d
473, 478-"79 (5th Cir. 2004): Rivera v. Puer-
to Rico Aqueduct & Sewers Auth., 331 F.3d
183, 193 (1st Cir.2003); Moysis v. DTG Do-
tanet, 278 F.3d 819, 829 n. 3 (Sth Cir.2002),

71. See Osterneck v. Ernst & Whinney,
489 11,8, 169, 173-78, 109 3.Ct. 587, 989~
82, 103 L.Ed.2d 146 (1989) (mandatory pre-
judgment interest}; MeCalle v. Royal Mac-
Cabees Life Ins. Co., 369 F.3d 1128, 1130-
34 (9th Cir. 2004) (mandatory prejudgment
interest); Crowe v. Bolduc, 365 F.5d 86, 92~
93 (1st Cir. 2004) {mandatory or discretion-
ary prejudgment interest).
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MATHEW & STEPHANIE MCCLEARY, on their own  Honorable Paris K. Kallas

behalf and on behalf of KELSEY & CARTER

MCCLEARY; ROBERT & PATTY VENEMA, on their own Hearing Date:

behalf and on behalf of HALIE & ROBBIE VENEMA, 3:00 p.m., Friday, September 21

and NETWORK FOR EXCELLENCE IN WASHINGTON (same date & time as the status

SceooLS (“NEWS"), conference)

Petitioners,
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L INTRODUCTION
The Petitioners” Motion For Reconsideration Re Legal Issue #2 concerns only one of the
issues raised in the August summary judgment proceeding — 1.e., the statutory interpretation issue
of whether RCW 29A.150.210 currently defines the substantive content of “basic education” in
our State. The State’s Opposition does not refute the reasons Petitioners presented for why this

Court should reconsider its decision to not grant either party judgment on that issue.

11. RED HERRINGS
Petitioners initially note that several of the State’s assertions have nothing to do with the
statutory interpretation of RCW 29A.150.210. Three quick examples illustrate this pomt:

e The State asserts its education speuding is “3$1.8 billion more in the 2007
legislative session alone”.' But that assertion has nothing to do with the legal
issue of whether RCW 29A.150.210 defines the substantive content of “basic
education” in our State. [Nor is the State’s assertion candld — for its own
testimony confirms the falsity of its representation to this Court. ]

= The State argues that Article IX only requires the State to provide funds for “basic
education” or provide opportunities for “basic education” — not actually provide
all children a “basic education”. But that argument has nothing to do with the
legal issue of whethcr RCW 29A.150.210 defines the substantive content of that
“basic education”. Instead, it’s a rcpetition of the educational-outcornes-don’t-
matter argument that the State made on other issues raised in the August summary
judgment proceedings.

e The Statc represents to this Court that “in fact, the adequacy of funding will be the
sole issue for trial as the Petilioners have already conceded”, and “therc is no
complaint regarding the State’s “definition” of basic education”.’? But in truth
Petitioners argue the exact opposite of that supposed concession,” and their
complaint expressly secks a declaratory judgment that RCW 29A.150.210
currently defines “basic education”.?

In short, Pctitioners respectfully request that this Court ignore the red herrings throughout the

State’s Opposition and focus instead on the merits of Petitioners’ motion.

! State’s Opposirion Brief ar 2:28.
2 5/29 Complete Bergeson Tpr. Dec. at Tpt. pp 83:7-84:8 & Ex. 10 (confirming the $1.8 billion
figure asserted by the State is tn truth a §143 million/year State funding increase).

? State’s Opposition Brief ar 7:22-25 (emphasis in original).
* Petitioners’ August 10 Closing Brief at 12:3-22.
3 Petitioners’ Complaint at §9 30 & 108(d} and Request For Relief J1.

REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION RE: LEGAL FasTeR PEPPER PLLC
ISSUE#2 -1 111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON o810I-3290
PHONE (206) 447-4490 Fax (206)-447-97c0
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1. MERITS

1. Legislature’s duty to define “basic education” consistent with Tab 2. Petitioners’
motion points out the Seattle School District decision held that “The Legislature has the duty to
define ‘basic education’.” 90 Wn.2d at 484. The State respouds that this ruling should be
ignored because the Supreme Court made it “at the outset of its opinion™.® But the State offers
no legal authority for its proposition that rulings at the beginning of Supreme Court opinions
should be ignofed. [Nor did the Supreme Court make this ruling only “at the outset” — for it
reiterated throughout its opinfon that the legislature has at least two duties: (1) to define “basic
education” with additional substantive content beyond that in Tab 2 and (2) define a basic
program of education to provide that basic education.’]

2. Parties’ existing statutory interpretation dispute. Petitioners’ motion points out
that the partics actively dispute which statutory provision should be interpreted to provide the
current legislative definition of “basic education” in compliance with the Supreme Cowrt’s above
ruling — with Petitioners’ interpreting the four numbered provisions of RCW 28A.150.210 to be
that definition, and the State interpreting the program of education provided by

RCW 28A.150.220 er seq. 1o be the equivalent of that “basic education” definition.® The Statc

¢ State’s Opposition Brief at 5, n.3.

d E.g., 90 Wn.2d ar 482 (“The Legislature must act to carry out its constitutional duty by
defining and giving substantive content to ‘basic education’ and a basic program of education”),
at 519 (noting legislature had not yet passed legislation “defining or giving substantive content
to ‘basic education’ or a basic program of education. Thus, the Legisiature must heredfter act to
comply with its constitutional dury by defining and giving substantive meaning to them.” ), at 337
( “We have great faith in the Legislature and its ability to define ‘basic education’ and a basic
program of education”), and thus ar 484 (“The Legislature has the duty to define ‘basic
education’ ') (emphasis added)).

¥ Petitioners’ statutory interpretation is in their Augnst 10 Closing Brief at 2:3-4:7, May 29
Reply Brief at 1:15-2:19; and May 4 Motion at 5:6-6:2 & n.13 and 12:1-14:12; accord State’s
May 21 Opposition Brief at 7:25-26 & 8:5-6 (admitting State adopted the Essential Academic
Learning Requirements (EALRs) to establish the basic reading, writing, math, science, etc. skills
set forth in RCW 28A.150.210); State's August 3 Supplemental Opposition Brief at 7:22-8:2
(admitting “The EALRs for reading, writing, math and science were all developed to carry out
the four goals in the 1993 HB 1209 [RCW 28A.150.210]"). The State briefs Iiis statutory
interpretation in its May 21 Opposition Bricf and August 3 Supplemental Opposition Brief, and
reiterates it again in its September 17 Opposition To Reconsideration at 6:1-3 & n.3.

REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION RE: LEGAL FOSTER PEPPER PLLC
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does not dispute the existence of that dispute. Instead, the State insists this Court should not rule
on that dispute becanse “unless and until the Legislature reforms the defimitions ... there is no
justiciable controversy.”® But the State provides no binding Jegal authority for its notion that a

current confroversy over the interpretation of an existing statute is not justiciable if the statute

might be changed in the future. [The Statc similarly provides no binding legal authority for its
repealed claims that a court’s ruling on the interpretation of education statutcs impermissibly
“meddles” in the legislature’s work — and misses the judicial branch’s fundamental role in our
system of checks and balances.]

3. Statutory interpretation is a question of law. Petitioners’ motion points out that
none of the parties’ briefing disputed that this statutory interpretation issue is a pure question of
law for the Court to decide. The State responds by now insisting (for the first time) that issues of
statutory interpretation are questions of fgg.m But the Ballard Square case it cites for that
proposition did not make that holding.'* And the “fact” testimony that the State cites {the Salvi
and Wilhoft testimonylz) is the testimony that this Court struck from the record precisely because
that testimony was about legal conclusions {for the Court to decide) rather than factual matters
(for witnesses to testify about). [Indeed, is the State really contending that whenever the
interpretation, meaning, or intent of a statute is raised in a case, the legislators who voted for that
statute should (or even can) be deposed and called as fact witnesses at trial? Of course not. The

meaning of statutes is a question of law for Courts to resoive based on the statute the legislators

? State’s Opposition Brief at 8:26-9:1 (emphasis added).

10 E.g., State’s Opposition Brief at 5, n.2 (citing the Ballard Square case).

" Ballgrd Square upheld a suninary judgment order based on statutory interpretation and the
corresponding issue-of-law de novo standard. 158 Wn.2d at 612. That makes sense because
Washington case law uniformly holds thar “interpretation of a statute is a question of law,
subject 10 de novo review”. Restaurant Development v. Canawill, 150 Wn.2d 674, 681 (2003)
(construing statutory language and legislative hustory as a matter of law); accord, Cosmopolitan
Engineering v. Ondeo, 159 Wn.2d 292, 298 (2006) (statutory interpretation is a question of law);
Cockle v, Department of Labor and Industries, 142 Wn.2d 801, 808 (2001} (using “principles of
statutory construction, legislative history, and relevant case law” fo decide dispute over
statutory construction as a maiter of law).

2 E 9., State’s Opposition Brief at 5:7-8, 3:20-21, 6:5-6,
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passed — not the depositions, declarations, or trial testimony of legislators or other government
witnesses as to their “intent” when they enacted that statute.)

4. Rule 56 mandates judgment on matters of law shall be granted forthwith.
Petitioners’ motion points out that Rule 56(c) mandates that “The judgment sought shall be
rendered forthwith if ... there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” The State does not contest this point.

5. Rule 59 allows this Court to do substantial justice. Petitioners’ motion points out
that Rule 59(a)}(9) allows this Court to reconsider a decision if it determines that “substantial
justice has not been done”. The State responds that reconsidering a decision in order to do
“substantial justice” should be “relatively rare”.”® But rare does not mean never. And the State
does not refute the various reasons presented in Petitioners’ motion as to why this Court’s
resolving the statutory interpretation issue at hand now (rather than later) would do substantial
justice in this case.

6. If the State’s statutory interpretation is correct, there is nothing for (trial.
Petitioners’ motion points out that the fundamental issue in this case is whether the State is
complying with its “basic edncation” obligation under Washingten law. The State’s Opposition

agrees with this point, asserting that this “entire casc boils down to whether or not the State is

" State’s Opposition Brief ar 3:13-16. Moreover, the one case the State cites to support its
“relatively rare” argument held that courts should rarely use Rule 59’s substantial justice
provision 1o gverturn a jury verdict when they “simply disagree{] with the jury”. Knecht v.
Marzano, 65 Wn.2d 290, 291-92 (1964) (reversing trial court’s decision to order new trial based
on an “impression” and “strong feeling that substantial justice was not done”). Such reversals
are not allowed because “a trial judge is not a ‘thirteenth juror’ ”. State v. Williams, 96 Wn.2d
216, 221-22 (1981 )(explaining Knecht). Petitioners, however, are not asking this Court to
substitute its opinion for a jury’s. They are instead asking for a legal ruling that will streamline
discovery and trial. Not only does CR 39 allow this Court to make such a ruling, CR 16
enconrages this Court to do so to “expedite the final determination of the issues being litigated”.
In re Glant’s Estate, 57 Wn.2d 309,312 (1960). See also Karl B. Tegland, 3A Washington
Practice: Rules of Practice at 355 {explaining CR 16 adoption to “shorten trial time and limit the
issues to be tried”’).

REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION RE: LEGAL FOSTER PEPPER PLLC
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making ample provision for education in compliance with Article IX.”** The State’s Opposition
also docs not dispute that if this Court adopts the State’s (rather than Petitioners’) statutory
interpretation, then a frial may be completely unnecessary because the State interprets the basic
program of education established by RCW 28A.150.220 e seq. to be the equivalent of the
legislature’s “basic education” definition — and insists that the State’s enactment and funding of
that program is therefore all Waghington law requires. The State accordingly does not refute that
if its statutory interpretation is correct, substantial justicc is best served by this Court issuing that
statutory interpretation ruling now, instead of burdening all concerned with preparing for a trial
that (under the State’s statutory interpretation) is completely unnecessary as a matter of law.

7. Proving whether the “basic education’” standard is met requires knowing what
the definition of that “basic education” is. Noting the practical realities of this case and the
experience of litigation in other States, the Petitioners’ motion also points out that this Court’s
decision to not rule on the legislative definition of “basic education” under the Washington
statutes increases the burden and expense of the upcoming discovery phase and eventual trial —
for the patties cannot effectively or efficiently prepare for a trial on whether the State is
complying with its “basic education” duty if they do not know what the legal definition of that
“basic cducation” is. The State accordingly does not refute that substantial justice is best served
if this Court rules on this legal interpretation issue before the parties cmbark on discovery and
trial preparation.

8. Delaying this statutory interpretation ruling only invites wasteful remand &
retrial. Noting the practical realities of this case and the experience of litigation in other States,
the Petitioners” motion also points out that a court’s failure to establish the underlying legal
standard that will apply before the trial at hand runs a significant risk of unnecessarily wasting

the time and resources of the litigants and judicial system — and needlessly delaying resolution

™ State’s Opposition Brief at 7:19-20. Recall that the Seattle School District case established
that a “basic education” is the “education” required by Article IX.
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for the children whose education is ultimately at stake in such litigation. The State’s responsc is
that this point should be ignored because cases like this “are inevitably appealed and in most
instances rctried in whole or in part.”"® But that response misses the point. Such cases are
re-tried (and resources wasted, and children’s education delayed) preciscly because the trial court
in those cases applied the wrong legal definition of the education State law required. The State’s
point that re-trials inevitably result in cases where the legal standard is not resolved first
therefore supports (rather than negates) the fact that substantial justicc is best served if the

definition of “basic education” is ¢stablished before the parties undertake lengthy discovery and

trial over whether or not that “basic education” standard is being met — a step which, as
Petitioners’ motion noted, would also allow the partics to confirm the correctness of that ruling
on the governing legal standard by seeking interlocutory appeal if appropriate.

9. Delaying this statutory interpretation ruling defeats the value of the upcoming
Washington Learns II exercise touted by the State. As Petitioners have pointed out
previously, the Washington Learns I report noted the State should consider redefining “basic
education” by amending the statute at issue in this motion — i.e., RCW 28A.150.210. And the
Respondent State thus noted in the underlying summary judgment proceedings that the State is
about to commence a Washington Learns II study which (according to the authorizing bill)
promises to “make provision for some significant steps towards a new basic education funding
system”, and whose first responsibility is to “review the definition of basic education and all
current basic education funding formulas”.'” The Petitioners’ motion accordingly pointed out
that this new Washington Learns II endeavor — along with its studies and resulting report — will
be of doubtful relevance if it does not employ the same “basic cducation” definition that this

Cowt eventually holds is the proper interpretation under Washington law. The State does not

3 State’s Opposition Brief at 8:5-7.
%6 5/29 Complete Bergeson Tpt. Dec. at Tpt. pp 79:10-80:25 & Ex. 6 a1 48-9.
17 Senate Bill 5627, Sections 1 & 2.
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dispute the fact that taxpayer funds for the State’s upcoming education study would be better
directed — and our State’s children would receive their Constitutionally mandated “basic
education” more promptly ~ if this Court were to rule, before the above Washington Learns I
study begins, on this case’s currently active dispute as to whether RCW 28A.150.210 provides
the current definition of “basic education” under Washington law. Instead, the State’s responds
that this Court should simply ignote this fact. That is not substantial justice.
IV. CONCLUSION

The State clearly does not want this Court to rule on the statutory interpretation issue at
hand — i.e., whether the four numbered provisions of RCW 29A.150.210 currently define the
substantive content of “basic education” in our State in accordance with Tab 2. But the State
does not refute the Petitioners’ underlying point that the parties, this Court, our State’s taxpayers,
and the students whose education is ultimately at stake in this suit are all better served if this
Court resolves the parties’ dispute over the legal interpretation of “basic education™ under
Washington law now rather than later. The State does not refute that this is a pure issue of
statutory interpretation as to which one side or the other is entitled to a judgment as a matter of
law “forthwith” under CR 56. The Petitioners therefore respectfully request that this Court grant
their motion for reconsideration on legal issue #2, and enter judgment for either the State or the
Petitioners on this case’s threshold legal issue of statutory interpretation.

RESPECTFULLY SUBMITTED this 19" day of September, 2007.

TOSTER PEpPPER PLLC

Thomas F. Ahearne, WSBA No. 14844
Edmund W. Robb, WSBA No. 35948
Attorneys for Petitioners
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

Honorable Paris K. Kallas
MATHEW & STEPHANIE MCCLEARY, on their own
behalf and on behalf of KELSEY & CARTER Hearing Date:

MCCLEARY, their two children in Washington's 3:00 p.m., September 21, 2007
public schools; ROBERT & PATTY VENEMA, on their
own behalf and on behalf of HALIE & ROBBIE
VENEMA, their two children in Washington’s public No. 07-2-02323-2 SEA
schools; and NETWORK FOR EXCELLENCE IN
WASHINGTON SCHOOLS (“NEWS”), a state-wide

coalition of community groups, public school [PROPOSED]

districts, and education organizations, ORDER GRANTING
PETITIONERS’ MOTION FOR

Petitioners, RECONSIDERATION
V. REGARDING LEGAL ISSUE

NUMBER 2

STATE OF WASHINGTON,

Respondent. | Clerk’s Action Required

THIS MATTER came before this Court on Petitioners” Motion For Reconsideration,
which was fully briefed by the parties and argued at the September 21, 2007 status conference.
This Court has considered the pleadings and files in this case, including:

1. The August24, 2007 Order Denying Petitioners’ Motion For Suramary
Judgment (including pleadings listed therein);

2. Petitioners’ September 4, 2007 Motion For Reconsideration Re: Legal Issue
Number 2;

3. Respondent’s September 17, 2007 Opposition To Motion For Reconsideration
Of Ruling Re: RCW 28A.150.210; and

ORDER GRANTING PETITIONERS® MOTION FOR FOSTER PEPPER PLLC

1xx1 THIRD AVENUE, SUITE 3400
RECONSIDERATION REGARDING LEGAL ISSUE SEATTLE, WASHINGTON 38101-3299 ¢ 206-447-4400
NUMRBER 2 - 1
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4, Petitioners” September 19, 2007 Reply To State’s Opposition To Petitioners’
Motion For Reconsideration Re: Legal Issue Number 2.

Having reviewed the materials submitted by the parties; having heard from the parties,
and the Court being fully informed,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1. Petitioners’ Motion For Reconsideration Re: Issue Number 2 is GRANTED.

2, The four numbered provisions of RCW 29A.150.210 currently define the

substantive content of “basic education’ in our State.

DATED this day of September, 2007.

The Honoerable Paris K. Kallasg
Washington Superior Court Judge

Prescnted by:
FOSTER PEPPER PLLC

{A—a’( Lo AL

Thomas F. Ahearne, WSBA No. 14844
Edmund W. Robb, WSBA No 35948
Attorneys for the Petitioners

Approved as to form and for entry;

Notice of presentation waived:

OFFICE OF THE WASHINGTON ATTORNEY GENERAL
ROBERT M. MCKENNA

William G. Clark, WSBA No. 9234
David S. Stolier, WSBA No. 24071
Jon P. Ferguson, WSBA No. 5619
Dierk Meierbachtol, WSBA No. 31010
Attomeys for the Respondent State

ORDER GRANTING PETITIONERS’ MOTION FOR FOSTER PEPPER PLLC
rx11 THIRD AVENUE, SUITE 3400
RECONSIDERATION REGARDING LEGAL ISSUE SEATTLE, WASHINGTON 98101-3209 ¢ 206-447-4460
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The Honorable Nicole Maclnnes

0 g Hearing Date: September 24, 2007
2WISEP IS PH 1 39 Hearing Time: 9:00 am
L .,ﬁ_,_ Ty Oral Argument Requested
'SUPERE}E? £t bt URT SLERK Moving Party
tﬂaT?LE- WA,

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
GENE W. McCLEARY, | NO. 03-2-37208-1 SEA

Plaintiff, DEFENDANT SCAPA DRYER
FABRIC, INC.”S REPLY IN SUPPORT
V. OF MOTION IN LIMINE TO
EXCLUDE CERTAIN TESTIMONY
ALBANY INTERNATIONAL; et al., |  OF JAMES MILLETTE

Defendants. Brayton Group 2

I. INTRODUCTION

Defendant Scapa Dryer Fabrics, Inc., submits this reply in support of its motion i
limine to exclude testimony of plaintiff’s expert, James Millette, about tests he performed in
2003 and 1998 on drycr felt materials, and his papers titled “Dryer Felts Fiber Release Testing”
dated January 27, 2003, and “Microscopical Studies of the Asbestos Fiber Releasability of
Dryer Felt Textiles™ dated 1999. Exs. A and B to 9/10/07 Christopher S. Marks Declaration.
Plaintiff’s response does not show that Dr. Millette’s tests of dryer felts foliowed a generally
accepted scientific protocol, nor does plaintiff establish that Dr. Millette’s testimony about
those tests and relaled papers would assist the trier of fact under the circumstances of this case.

. ARGUMENT IN REPLY
Plaintiff wants to introduce certain testimony of Dr. Millette to support his contention

that be has an asbestos-related disease causcd by asbestos ailegedly released from Scapa dryer

DEFENDANT SCAPA DRYER FABRIC, INC.’S REPLY IN T TIII—
SUPPORT OF MOTION IN LIMINE TO EXCLUDE CERTAIN Two Union Square, Suite 4100 (95101-2380)
TESTIMONY OF JAMES MILLETTE - ! Wisi) Bhquies RO Dus 21530

Seattle, Washington 98111-3926
(206) 628-6600
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felts. Milleite’s 9/5/07 deposition transcript is not yet available, but his July 2007 deposition in
Barabin v. Albany Intemational Corp., King County No. 06-2-39452-6 SEA and deposition

testimony in other cases show that Millette’s testing of dryer felts discussed in the 1999 and
2003 reports was not performed in a scientifically sound manner, nor was it representative of
actual working conditions at any paper mill. See Marks Declaration, Exs. D-H.

Al Millette’s 2003 and 1998 Tests Did Not Follow a Generally Accepted Protocol.

Plaintiff’s argument that Millette used NIOSH Methods 7400 and 7402 in his tests to
count asbestos fibers misses the mark. If the asbestos fibers he purported to count were not the
result of a reliable test, then his counting methods are irrelevant. Milleite claims that his 2003
test protocol was “based on information” from U.S. Consumer Product Safety Commission
(CPSC) Memorandum of October 18, 1985, and U.S. Environmental Protection Agency (EPA)
600/52-85/044, and that his 1998 glove box test was based on protocols from the same
agencies. Exs. A and B. He did not comply, however, with any of the following EPA protocol
mandates for verification of test results:

(1) performing glove box experiments of asbestos r¢lease rates to develop and
verify consistent fiber generation and sampling analytical procedures;

(2) developing a mathematical model that accounts for the environmental field
parameicrs and predicts asbestos breathing zones concentration in the field
using glove box release rate data;

(3) performing full room tests {(in a standard test room) simulating field
conditions in an attempt to calibrate the field model; and

(4) conducting field experiments to verify the usefulness of the model in
predicting asbestos breathing zone concentrations in the field from glove box
ashestos release data.
Ex. H, 6/16/98 Millette Dep. at 139, 188-89, 194, and 230. Moreover, in contrast to the 2001
continuous 30-day study at Western Michigan University simulating plant conditions,

Millette’s 2003 test lasted only 10 minutes, and did not reflect actual papermaking working

conditions. Compare Ex. A with Ex. C; see also Ex. G, 7/13/07 Dep. at 23-25, 28-36.

DEFENDANT SCAPA DRYER FABRIC, INC.'S REPLY IN R T ——
SUPPORT OF MOTION IN LIMINE TO EXCLUDE CERTAIN Two Union Square, Suite 4100 (98101-2180)
TESTIMONY OF JAMES MILLETTE - 2 Mail Address: 2.0, Box 21926

Seaitle, Washington 98111-3926
(206) 628-6600

2009461.2

Page 943




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

The 1998 glove box test likewise did not comply with the EPA protocols. Ex. B. In

addition, the Post-It note and “finger touch” techniques he says he used in the 1998 study, Ex.

{ B, are not generally accepted scientific methodologies, and have apparently only been used in

asbestos litigation. See Ex. F at 163. Plaintiff’s response fails to show that the scientific
community has accepted Millette’s “protocol” as a reliable and verifiable methodology for
testing potential asbestos fiber release from dryer felts.

The analysis under Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923), as to

whether offered evidence is based on established scientific methodology, “requires both an
accepted theory and a valid technique fo implement that theory.” Grant v. Bocela, 133 Wi
App. 176, 179, 137 P.3d 20 (2006), rev. denied, 154 P.3d 919 (2007) (citation omitted)
(holding that plaintiffs provided no evidence that their experts’ methodologies were

sufficiently cstablished to have gained general acceptance); see also State v. Huvhn, 49 Wn,

App. 192, 194-95, 742 P.2d 160 (1989).

B. Millette’s Tests Do Not Reflect the Relevant Plant Conditions or Practices and Are
Irretevant; Thus, Miliette’s Testimony About Them Will Not Be Helpful to the Jury.

Results of experiments are “helpful” and admissible only if “the conditions under which
they are conducted are substantially similar to those existing at the time of the .. . occurrence
in question.” Knight v. Borgan, 52 Wn.2d 219, 230, 324 P.2d 797 (1958). Evidence of
experiments “should be admitted with care -~ and only when it appears that the conditions
under which the test was made and all of the surrounding circumstances are reasonably

comparable to those with which the court is concerned.” Quinn v. McPherson, 73 Wn.2d 194,

201-02, 437 P.2d 393 (1968) (citation omitted). The burden of demonstrating similarity rests
with the party seeking to admit the evidence. Id. at 201.
Plaintiff provides no support for his assertion that Millette’s tests mimic the way that

dryer felts arc used in a paper mill, much less the Weyerhaeuser Longview Paper Mill, and

DEFENDANT SCAPA DRYER FABRIC, INC.’S REPLY IN Williai, Kastheh & G PLEC
SUPPORT OF MOTION IN LIMINE TO EXCLUDE CERTAIN Two Union Square, Suite 4100 (98101-2380)
TESTIMONY OF JAMES MILLETTE - 3 Yrlpdom Re.Ronl

Seattie, Washington 98111-3926
(206) 628-6600

2099451.2
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Millette’s own testimony belies that assertion, Although Millette thought, for purposes of his
2003 study, that a worker “might” use different angles that those used in the 30-day Western
Michigan University study conducted to replicate actual papermaking processes, Millette did
not record what angles he used over the 10-minute period of his test. Ex. D at p. 36; Ex. G at
33. In designing his 1998 test, he did not observe or conduct any tests of a dryer felt in use.
Ex. H at 185. He did not determine the percentage of liquid or moisture typically found in a
dryer felt or account for the cffect of the composition of paper stock. Ex. F at 32-33. The
same is true for his 2003 test. Ex. A. In both instances he failed to simulate actual blowdown
practices.! Indeed, Millette has ncver scen a blowdown or a paper break at any commercial
paper mill. Ex. G at24-25.

Millette has admitted that his tests cannot be used to make a quantitative estimate of
actual exposure in a paper mill from working with or around dryer felts. Ex. F at 162. He
conducted no air sampling at any mill to determine what level of cxposure, if any, a worker
would have from working around an asbestos-containing dryer felt. Id. at 25. He likely cannot
provide any actual exposure number for Mr. McCleary as he has been unable to do so for
plaintiffs in other mills. E.g., Ex. G at 43. Millette agreed that the potential for asbestos
exposure varies by job location and work activity, and that the mere fact of asbestos released
from a product does not mean it will be breathed in; it has to be in the breathing vicinity, Id. at
26. Both ventilation and humidity levels are important factors affecting a worker’s potential
exposure to asbestos. Id. at 26, 29-31. Although some allowance was made for humidity in

the glove box test, neither Millette’s Post-It note test nor his glove box test made any attempt to

UIn his 1998 glove box test, Millette used a six-inch square piece of felt, blew 60 psi of compressed air for five
minutes at a 90° angle four inches from the felt and measured particulate in front of the air stream. Ex. B. In the
2003 test, the angle was restricted to perhaps 30°. Ex. G at 33, He did not measure fibers released at each angle,
but only cumulatively. Id. Under plant conditions, however, the worker performing the blowdown stands outside
the dryer section and directs compressed air into the operating, ventilated and partially enclosed machine at far
rcater distances and the compressed air fmpacts the dryer felt or fabric at approximately 15° - 20° angles, see Ex.
C, Figure 1, not the 90° angle Millctte used in 1998 or the greater than 30° angles used in the 2003 test. Ex. C.

DEFENDANT SCAPA DRYER FABRIC, INC’S REPLY IN Willianss, Kastner & Gibbs PLLC
SUPPORT OF MOTION IN LIMINE TO EXCLUDE CERTAIN Two Union Square, Suite 4100 (98101-2380)
s Mail Address: P.O. Box 21926
TESTIMONY OF JAMES MILLETTE - 4 Seattle, Washington 98111-3926
{206) 628-6600
2009461.2
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replicate actual paper mill conditions, including ventilation conditions. Id. at 34-35. Thus, by
his own testimony, Millette’s tests did not reflect the working environment at any mill, and any
testimony about the tests and related papers should be excluded.

V. CONCLUSION

Millette’s tests fail to meet the Frye standard and any testimony based therecon should
be excluded. Moreover, testimony as to the tests would not be helpful fo the trier of fact
because the testing conditions were not substantially similar to conditions at any paper mill.

An additional ground for exclusion is plaintiff’s failure to make Millette available for
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deposition until more than two weeks after the deadline passed.
DATED this 4% day of _Sependor , 2007.
WILLIAMS, KASTNER & GIBBS PLLC

Christopher
Attorneys for

DEFENDANT SCAPA DRYER FABRIC, INC.’S REPLY IN Williams, Kastner & Gibbs PLLC
SUPPORT OF MOTION IN LIMINE TO EXCLUDE CERTAIN Two Union Square, Suite 4100 (98101-2380)
TESTIMONY OF JAMES MILLETTE - § Mal draess £ Aoxa1926

Sealtle, Washington 98111-3526
(206) 628-6400

2099451.2
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

Honorable Paris K. Kallas
MATHEW & STEPHANIE MCCLEARY, on their own

behalf and on behalf of KELSEY & CARTER No. 07-2-02323£2 S
MCCLEARY, their two children in Washington’s ‘Z\ i

public schools; ROBERT & PATTY VENEMA, on their (}

own behalf and on behalf of HALIE & ROBBIE [PROPOSED}] ORDER ON
VENEMA, their two children in Washington’s public PETITIONERS’ MOTION
schools; and NETWORK FOR EXCELLENCE IN FOR RECONSIDERATION

WASHINGTON SCHOOLS (“NEWS”), a state-wide
coalition of community groups, public school

districts, and education organizations, 0 R ‘ G ‘ N A L

Petitioners,
V.

STATE OF WASHINGTON,

Respondent.

THIS MATTER came before this Court on Petitioners’ Motion For Reconsideration
e repare, Sdfe gLy,
Re: Legal issue No. 2. Having considered that motion and the pleadings on file in this case,

IT IS HEREBY ORDERED that Petitioners Motion for Reconsideration Re: Legal Issue
Todened
No. 2 shall-be-discussed-at-the Rule 16 status. conference scheduled-for Friday—September2d,
2007 and-ifthe-Court- desires-briefinga-briefing-sehedule-witt-besetat-that-time.

DATED this S0 day of September, 2007.

Pl Kol

The Honorable Paris K. Kallas
Washington Superior Court Judge

[PROPOSED] ORDER ON PETITIONERS’ nﬁ?ﬂ%‘fm&%ﬁ%ﬁﬁfﬁfa 0
MOTION FOR RECONSIDERATION - | SEATTLE, wAsnﬂa;_gﬁigmmzso + 206

SR3TTR41
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Presented by:
FOSTER PEPPER PLLC

Soe [T

Thomas F. Ahearne, WSBA No. 14844
Ramsey Ramerman, WSBA No. 30423
Alice M. Ostdiek, WSBA No. 31490
Edmund W. Robb, WSBA No 35948
Attorneys for the Petitioners

Approved as to form and for entry;

Notice of presentation waived:

OFFICE OF THE WASHINGTON ATTORNEY GENERAL
ROBERT M. MCKENNA

William G. Clark, WSBA No. 9234
David 8. Stolier, WSBA No. 24071
Jon P, Ferguson, WSBA No. 5619
Dicrk Meierbachtol, WSBA No. 31010
Attorneys for the Respondent State

[PROPOSED] ORDER ON PETITIONERS’
MOTION FOR RECONSIDERATION - 2

03377841

Page 948
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, COUNTY OF KING

mCCQZﬂr(ﬁf
\

Plaintiff,
V.

CAUSE No. D1-2-0 23237 St
ORDER

Cy af W Jmf\ Defendant. § (ORMY— Cothhuin
ey ol Ui . jbwaﬂc/b{
&‘J?kul

Tpis Court, having heard-a-motion COV‘LQUZ%:Q a CRIG Oﬁwér/‘(y\(&
5){ 'f’%,g%ﬂ\mr‘-b

IT IS HEREBY ORDERED that the 12ied ddle 1S conbntd 1o
Mardn &, 2209 . The (pead pall 190€ an divendld casl Jepudls

“The M»fmm Stey 58 bEfL . LB hotnn wity

Ale amondil/ Mee/ﬂ,mm f16 etz 4hamn il OLeBe
2003 - I

DATED this | dayof Jep%mﬂﬁf’ 2007

@/w K feall g

Honorable Paris K. Kallas

Presented by:

QRDER ON CIVIL MOTION Judge Paris K. Kallas
King County Superior Court

516 3 Avenue E-847

Seattle, WA 98104

(206) 296-9108
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MATHEW & STEPEANIE MCCLEARY, on their own Honorable Paris K. Kallas
behalf and on behalf of KELSEY & CARTER
MCcCLEARY, their two children in Washington’s
public schools; ROBERT & PATTY VENEMA, on their No. 07-2-02323-2 SEA
own behalf and on behalf of HALIE & ROBRBIE
VENEMA, their two children in Washington’s public
schools; and NETWORK FOR EEXCELLENCE IN !

WASHINGTON SCHOOLS (“NEWS™), a state-wide AMENDED
coalition of community groups, public school PETITION FOR DECLARATORY
districts, and education organizations, JUDGMENT ENFORCING OLR
CONSTITUTION
Petitioners, -
) ORIGIN
STATE OF WASHINGTON, h *A L
Respondent.

The above Petitioners allege as follows against the Respondent State of Washington:

INTR: TION IS A PETITION
i. Petitioners believe that the proceedings in this case have served to significantly focus
the fundamental issues in dispute. Petitioners file this Amendcd Petition to narrowly focus on
those issues in the hope that it will allow this suit to be resolved in a more efficient manner
under this Court’s Civil Rules.
2. In short, the Petitioners seek four types of relief from this Court.
First, the proceedings to date confirm that the Petitioners and Respondent State disagree

on the legal meaning of the words “paramount”, “ample”, and “all” as used in Article IX, §1 of [

FosTER PEPPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING r 11t THIRD AVENUE, SUITE 3400

QUR CONSTITUTION ~ 1 SEATTLE, WASHINGTON 98101-32990 & 206-447-4400

S0841615.17 Page 950
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our State Constitution. Petitioners seek a declaratory judgment ruling te resolve that dispute
under Washington law. Sce paragraphs @ — 21 and 107 — 108 below.

Second, the proceedings to date confirm that the Petitioners and Respondent State
disagree on the current legal definition of the basic “education” mandated by Article IX, §1.
Petitioners seek a declaratory judgment ruling to resolve that dispute under Washington law.
Sce paragraphs 22 — 41 and 107 - 108 below.

Third, the proceedings to date confirm that the Petitioners and Respondent State
disagree on the following yes-or-no question: “Is the Respondent State cuirently fully
complying with its legal duty under Article IX, §1?” Petitioners seek a declaratory judgment
ruling to resolve that dispute under Washington law. See paragraphs 42 — 84 and 107 — 108
below.

Fourth, the proceedings to date confirm that the Petitioners and Respondent State
disagree on what judicial remedy is appropriate to enforce ArticleIX, §1 of our State
Constitution. Petitioners seek what they contend is a narrowly tailored Court order to enforce
the declaratory judgment rulings they seek concerning the Respondent State’s legal duty under
Article IX, §1 of our State Constitution. See paragraphs 83 — 104 and 107 — 108 below,

PARTIES

3. Petitioners: This Amended Petition does not change the Petitioners in this case.
They continue to be:

(a) The McCleary Family: Carter and Kelsey McCleary attend Washington public
schools. When this suit was filed, Carter was a 7 year old second grader at Chimacum Creek
Primary School, and his sister Kelsey was a 13 year old seventh grader at Chimacum Middle
School. Thirteen is the same age Kelsey’s mom was when the Washington Supreme Court

issucd its Seattle School District decision.

- . . - ; FOSTER PECPER PLLC
AMENDED PETTTION FOR DECLARATORY JUDGMENT ENFORCING 1717 THIRD AVENUE, SUITE 3400

OUR CONSTITUTION - 2 SEATTLE, WASHINGTON 98rar-3199 ¢ 206-447-4450

50821615.17 P age 951
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Carter’s and Kelsey’s parents are Matt and Stephanie McCleary. They are voters and
taxpayers living in Jefferson County, Washington. They bring this action on their own behalfl
and as legal guardians on behalf of their two children.

The McCleary petitioners have satisfied all conditions precedent to bring this sut.

(b)  The Venema Family: Robbie and Halie Venema attend Washington public
schools. When this suit was filed, Robbie was a 12 year old sixth grader at Cathcart Elementary
School, and his sister Halie was a 15 year old ninth grader at the Snohomish High School
(Freshman Campus). High School is the same level Halie’s mom was when the Washington
Supreme Court issued its Seattle School District decision.

Robbie’s and Halie’s parents are Robert and Patty Venema. They are voters and
taxpayers living in Snohomish County, Washington. They bring this action on their own behalf
and as legal guardians on behalf of their two children.

The Venema petitioners have satisfied all conditions precedent to bring this suit.

(c) Network for Excellence in Washington Schools (‘NEWS™): The Network for
Excellence in Washington Schools (“NEWS”) is a State-wide coalition of community groups,
education organizations, public school districts, and others who support better education in the
public schools of our State. NEWS is a non-profit corporation organized under the laws of the
State of Washington, and has satisfied all conditions precedent to bring this suit.

The members of NEWS include the 150,000-member Washington State PTA; the
23-chapter League of Women Voters of Washington; the Urban League of Metropolitan Seattle;
the Washington State Special Education Coalition; the American Association of University
Women of Washington; the Pierce County Black Collective; the Equitable Opportunity Caucus;
the Minority Executive Directors Coalition; the Washington Protection and Advocacy System;
the 74,000-member Washington Education Association; the Atrlington, Banbridge Island,
Bellevue, Chimacum, Edmonds, Lakewood, North Kitsap, Omak, Pasco, Peninsula, Seattle,
Snohomish, South Kitsap, and Spokane school districts (which range in size from 1,200 to

: FOSTER PErPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING 1171 THIRD AVENUE, SUITE 3400

QUR CONSTITUTION - 3 SEATTLE, WASHINGTON 98101-3299 & 206-447-4400

584161517 Page 952
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45,800 students, and location from Jefferson and Picrce to Okanogan, Franklin, and Spokane
counties); as well as the 15 local teacher & educator associations in each of those school
districts. See http://www.waschoolexcellence.org/aboul_us/news_members.

4. Respondent: This Amended Petition does not change the Respondent in this case. Tt
continues to be the State of Washington. The Respondent State of Washington is required to
comply with the Constitution of Washington.

JURISDICT VE

5. This Court has jurisdiction to issue a declaration that the State is, or is not,
complying with the State’s Constitutional duties.

6. This Court has jurisdiction to enforce the Washington State Constitution.

7. This Court has jurisdiction over this action.

8. Venue for this action properly lies in this Court.

LI NTAL ISSUES PRESE D T

Legal Interpretation of the words “paramount’”’, “ample®’, and “all”’ in Article IX, §1

9. The Washington Supreme Court has held that it “is the proper function of the
judiciary to interpret, construe and enforce the constitution of the State of Washington”. Searile
School District v. State, 90 Wu.2d 476, 482 (1978).

10. The Washington Supreme Court has held that “the judiciary has the ultimate power
and the duty to interpret, construe and give meaning to words, sections and articles of the
constitution. It is emphatically the province and duty of the judicial department to say what the
law is. This duty must be exercised even when an interpretation serves as a check on the
activities of another branch of government or is contrary to the view of the constitution taken by
another branch.” Seattle School District v. State, 90 Wn.2d 476, 503-504 (1978).

11. Article IX, §1 of the Washington State Constitution states: “It is the paramcunt duty

of the state to make ample provision for the education of all children residing within its borders,
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without distinction or preference on account of racc, color, caste, or sex.” A copy of
Article IX, §1 is attached as Tab 1.

12. Petitioners contend that the word “paramount” in Article IX, §1 should be
interpreted to mean “having the highest rank that is superior to all others”,

13. Petitioners contend that the word “paramount” in Axticle IX, §1 is not a mere
synonym of “important”, but rather means superior in rank above all others — preeminent,
supreme, and more important than all other things concerned.

14. Given the plain English meaning of the word “paramount”, Petitioners contend that
Article TX, §1 requires the Respondent State to make the State’s ample provision for the
education of all Washington children thc State’s first and highest priority above all other
programs and operations.

15. The Respondent State does not agree with the Petitioners’ interpretation of the word
“paramount” in Axticle IX, §1.

16. Petitioners contend that the word “ample” in Article IX, §1 should be interpreted to

mean “more than adequate™ or “considerably more than adequate or sufficient.”

17. Given the plain English meaning of the word “ample”, Petitioners contend that
Article IX, §1 requires the Respondent State’s provision to be more than merely “adequate” or
“sufficient” to provide for the education of all Washington’s children — and thus, for cxample,
not require supplementation or backfilling by local levies, PTA fundraisers, private donations,
or other non-State sources.

18. The Respondent State does not agree with the Petitioners’ interpretation of the word
“ample” in Article IX, §1.

19. Petitioners contend that the word “all” in Article TX, §1 should be interpreted to
mean “every” or “each and every one of”.

20. Given the plain English meaning of the word “all”, Petitioners contend that

Article IX, §1 requires the Respondent State to make ample provision for the education of every
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child residing in our State — not just those children who arc in convenient, popular, advantaged,
or politically expedient subscts of our State’s children.

21. The Respondent State does not agree with the Petitioners’ interpretation of the word
“all” in Article IX, §1.

Second Issne:
Legal Interpretation of the basic “education” mandated by Article IX, §1

The “minimum” definition of basic education under
our State Supreme Court’s Seattle School District Ruling

22. The Washington Supreme Court has declared the following with respect to the scope

of “education” mandated by Article IX, §1:

[Tlhe State’s constitutional duty goes beyond mere reading, writing and
arithmetic. It also embraces broad educational opportunities needed in the
contemporary setting to equip our children for their role as citizens and as
potential competitors in today’s market as well as in the market place of ideas.
Education plays a critical role in a free society. It must prepare our children to
participate intelligently and effectively in our open political system to ensure that
system’s survival. Tt must prepare them to exercise their First Amendment
freedoms both as sources and receivers of information; and, it must prepare them
to be able to inquire, to study, to evaluate and to gain maturity and
understanding. The constitutional right to have the State “make ample provision
for the education of all (resident) children” would be hollow indeed if the
possessor of the right could not compete adequately in our open political system,
in the labor market, or in the market place of ideas.

Seatile School District v. State, 90 Wn.2d 476, 517-18 (1978} (emphasis added; intemal
citations omitted). A copy of the above ruling is attached as Tab 2.

23. The Washington Supreme Court referred to the education described in Tab 2 as a
“basic education”, and held that “effective teaching and opportunities for learning of these
essential skills make up the minimum of the education that is constitutionally required.” Seatile
School District v. State, 90 Wn.2d 476, 518 (1978) (underline added,; italics in original).

24. The State agrecs that effective teaching and opportunities for learning the essential

skills described in Tab 2 make up the minimum of the education thal is constitutionally

required.
o FoSTER PeEPPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING 11 THIRD AVENUE, SUITE 3400
QUR CONSTITUTION - 6 SEATTLE, WASHINGTON oB8ro1-3299 ¢ 206-447-3400

50821615.17 Page 955




10
11
12
13
14
15
16
17
18
18
20
21
22

24
25
26

The additional substantive content defined by the
Legislatire’s enactment of the four numbered provisions in §.210 of the Basic Fducation Act

25. The Washington Supreme Court held that the “basic education” described in Tab 2 is
not “fully descriptive of the Statc’s paramount duty”. Seattle School District v. Stare, 90 Wn.2d
476, 518 (1978) (emphasis added). The Washington Supreme Court accordingly ordered the

legislature to do at least two things:

(1) further define “basic education™ with additional substantive content beyond that
described in Tab 2, and

{(2) define a basic program of education to provide that basic education.

E.g., Seartle School District v. State, 90 Wu.2d at 482 (“The Legislature must act to carry out its
constitutional duty by defining and giving substantive content to ‘basic education’ and a basic
program of education”) (underline added), at 519 {(noting that in 1978 the legislature had not yet
passed legislation “defining or giving substantive content to ‘basic education’ or a basic
program of education. Thus, the Legislature must hereafter act to comply with its constitutional
duty by defining and giving substantive meaning to them.”) (underlines added), at 537 (“We
have great faith in the Legislature and its ability to define ‘basic education’ and a basic program
of education”) (underline added), and thus at 484 (“The Legislature has the duty to define *basic
education’ ).

26. Petitioners contend that the legislature complied with its duty to provide further
substantive content for the definition of “basic education” when it enacted the four numbercd
provisions of §.210 of the Basic Education Act (RCW 28A.150.210(1)-(4)).

27. The Respondent State’s Superintendent of Public Instruction (Dr. Terry Bergeson)
has acknowledged in her sworn testimony in this case that the four numbered provisions of

§.210 of the Basic Education Act “are the substantive content of what drives education in our

State”.
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28. The legisiature first enacted those four numbered provisions in 1993 when it passed
House Bill 1209 into law. The first section of House Bill 1209 explained the legislature’s intent

to establish substantive student performance standards for our State’s education system:

The legislature finds that student achievement in Washington must be improved
to keep pace with societal changes, changes in thc workplace, and an
increasingly competitive international economy.

To increase student achicvement, the Iegislature finds that the state of
Washington needs to develop a public school sysiem that focuses more on the
educational performance of students....

The legislature further finds that improving student achicvement will require
(1) Establishing what is expected of students, with standards set at internationally
competitive levels....

House Bill 1209, Sec. 1 (emphasis added).
29. The next section of House Bill 1209 established the substantive content for those

student performance standards by specifying the following knowledge and skills:

{1) Read with comprehension, write with skill, and communicate effectively and
responsibly in a variety of ways and settings;

(2) Know and apply the core concepts and principles of mathematics; social,
physical, and life sciences; civics and history; geography; arts; and health and
fitness;

(3) Think analytically, logically, and creatively, and to intcgrate experience and
knowledge to form reasoned judgments and solve problems; and

{4) Understand the importance of work and how performance, effort, and
decisions directly affect future career and educational opportunities,

House Bill 1209, Sec. 101 {codified as §.210 of the Basic Education Act, RCW 28A.150.210).
30. The wording of the four numbered provisions of §.210 of the Basic Education Act

were amended in 2007 to specify the following knowledge and skills:

{1) Read with comprehension, write effectively, and communicate successfully
in a variety of ways and setlings and with a variety of audicncces;

(2) Know and apply the core concepts and principles of mathematics; social,
physical, and life sciences; civics and history, including different cultures and
participation in representative government; geography; arts; and health and
fitness:

(3) Think analytically, logically, and crecatively, and to integrate different
experiences and knowledge to form reasoned judgments and solve problems;
and

{(4) Understand the importance of work and finance and how performance, effort,
and decisions directly affect future career and educational opportunities.
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E2SSB 5841, Sec. 1 (codified as §.210 of the Basic Education Act, RCW 28A.150.210).

31. The Respondent State has confirmed in this case that the above amendment does not
change the substantive content of §.210 of the Basic Education Act (RCW 28A.150.210).

32. Petitioners intcrpret the four numbered provisions of RCW 28A.150.210 to provide
the current legislative definition of the substantive content of “basic education”™ in our State
under the Washington Supreme Court ruling attached at Tab 2.

33.The Respondent State disagrees with the Petitioners’ interpretation of

RCW 28A.150.210.

The additional substantive content defined by the
Stare’s adoption of the eight Essential Academic Learning Requirements (FEARLs)

34. The Respondent State has established Essential Academic Learning Requirements
(EALRs) for the following core subjects: (1) Reading; (2) Mathematics; (3) Science;
{(4) Writing; (5) Communication; (6) Social Studies: civics, cconomics, geography, & history,
(7) Arts; and (8) Health & Fitness.

35. The Respondent State admits that the Essential Academic Learning Requirements
(EALRS) are part of the instruction requircd for Washington students.

36. The Essential Academic Learning Requirements (EALRs) specify the skills and
knowledge in core subjects that all students are expected to master as they move through
Washington’s public schoaols.

37. The Respondent State admits that it adopted the Essential Academic Leaming
Requirements (EALRs) to specify the basic skills established by RCW 28A.150.210.

38. Petitioners interpret the Respondent State’s Essential Academic Learning
Requirementis (EALRS) to further define the current substantive content of “basic education” in

our State under the Washington Supreme Court ruling attached at Tab 2.
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39. The Respondent State disagrees with the Petitioners’ interpretation of the

Respondent State’s Essential Academic Learning Requirements (EALRs).

The current leeal definition of the basic education mandated bv Article IX, §1

40. With respect to the second issue raised in this case, the Petitioners accordingly
contend that the scope of education described by the Washington Supreme Court ruling attached
as Tab 2 is the minimuwm basic “education” mandated by ArticleIX, §1 of our State
Constitution, and that the current substantive content for that constitutionally mandated basic
education has been further defined by the four numbercd provisions of §.210 of the Basic
Education Act (RCW 28A.150.210(1)-(4)) and the Respondent State’s eight Essential Academic
Learning Requirements (EALRS).

4]1. The Respondent State disagrees with the Pctitioners’ interpretation of the basic
education mandated by Article IX, §1 of our State Constitution.

Third Issue:
The State’s Current Lack Of Full Compliance With Article IX, §1

The education provided ro Washington's children confivins the Stare’s noncompliance

42. The third issue raised in this case is not a matter-of-degree question. It does not scek

a ruling on the degree or amount by which the Respondent State is currently failing to fully

comply with its education duty under Article IX, §1. Instead, the third issue raised in this case
ig a binary yes-or-no question: As we stand here today, is the State fully complying this Court’s
interpretation of the State’s paramount education duty under Article IX, §1 — yes or no?

43. As another court noted in a prior constitutional challenge to a State’s education
system, “This case involves the fundamental law of our land and this Court has no discretion
whatsoever in whether it will be enforced and preserved. There is no higher duty of any judicial
officer than to see to the adherence of government to our Constitutions. There is no such thing

l””

as “a little bit pregnant” and there is no such thing as “slightly unconstitutiona Montoy v.
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State of Kansas (casc no. 99-C-1738, Shawnee County District Court, Memorandum Decision
dated December 2, 2003, at second-to-last page). Similarly here, there is no such thing as our
State’s current education systerm being “slightly unconstitutional” under Article IX, §1. It’s
either constitutional or it’s not.

44, Article IX, 81 of our State Constitution does not have a “close enough for
government work™ exception to excuse [ailures in the education provided by our State to our
State’s children.

45. Currently, the Respondent State is not fully complying with its Constitutional duty
under the correct legal interpretation of Article IX, §1.

46. All children residing within the State of Washington are not receiving the education
mandated by Article IX, §1 of our State Constitution.

47, The Respondent State does not provide every child in our State’s public schools with
the basic education mandated by Article IX, §1 of our State Constitution.

48. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this casc that the State is not currently providing all children in our State
the education described in the State Supreme Court ruling attached as Tab 2.

49. The Respondent State’s 2005-2006 Washington Learns study concluded that the
Respondent State is failing to provide students the education they need in today’s society.

50. After exhaustively studying the State’s public education system in 2005-2006, the
Respondent State’s November 2006 Washington Learns report stated that “our education system
is not preparing our students to competc” and that “Our students are falling behind other states
and nations”.

51. The Respondent State’s Governor has publicly stated to the citizens of our State that
“Obviously the system has failed for our students.”

52. An unacceptable number of students in our State fail to graduate from high school

with their peers.
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53. The students in our State who fail to graduate from high school with their peers are
disproportionately from our State’s minority populations.

54. The students in our State who fail to graduate from high school with their peers are
disproportionately from our Statc’s lower income populations.

55. An unacceptable number of the students in our State who receive a high school
diploma each year are not eaming a diploma backed by skills they nced to succeed.

56. The Respondent State created the Washington Assessment of Student Learning
(“WASL”™) to measure whether students in our public school system are mastering the
fundamental skills in mathematics, science, reading, and writing identified in the Essential
Academic Learning Requirements (EALRS).

57. According to the State, the Washington Assessment of Student Learning (“WASL”)
is one of the most reliable assessments of student achievement in the country.

58. The Respondent State’s WASL assessment is the only existing assessment of
whether students are or are not learning the substantive content established by the Respondent
State’s Essential Academic Leaming Requirements (EALRs).

59. An unacceptable number of students in our State fail to pass the Science WASL.

60. An unacceptable number of students in our State fail to pass the Math WASL.

61. An unacceptable number of students in our State fail to pass the Reading WASL.

62. An unacceptablc number of students in our State fail to pass the Writing WASL.

63. The students in our State who fail to pass the WASL are disproportionately from our
State’s minority populations.

64. The students in our State who fail to pass the WASL are disproportionately from our
State’s lower income populations.

63. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this case that “struggling students are disproportionately ethnic students

or low income students.”
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66. The above examples of our State’s educational failures confirm the following fact:
The Respondent State does not provide for all of the teachers, staff, training, cwiriculum,
materials, supplics, cquipment, technology & infrastructure support, facilities, construction,
maintenance, operations, kindergarten readiness, transportation, special education, bilingual,
arts, health & fitness, and other elements necessary to provide all children residing in our State
with the basic education mandated by Article IX, §1 of our Statc Constitution.

State's excuses

67. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored becausc of) the fact that, under some
measures, the State’s provision for the education of our State’s children might now be getting
better.

68. Petitioners contend that such a “trending better” argument does not negate or
disprove that the Respondent State is currently failing to fully comply with Article IX, §1.

Instead, that argument addresses how long the Respondent State’s current failurc will continue

into the future.

69. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that, under some
measures, the education many of our State’s children receive is better than that received by
children in other States.

70. Petitioners contend that purportedly favorable comparisons to other States do not
negate or disprove the Respondent State of Washington’s failure to fully comply with our
State’s Constitution,

71. No other State’s Constitution has a stronger education mandate than our State’s

Constitution.
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72. The only assessment by the Respondent State of whether students are leaming the
substantive content established by §.210 of Washington’s Basic Education Act and
Washington’s corresponding EALRS is the Respondent State’s WASL assessment.

73. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that, under some
measures, the State is not failing as badly as some of the data indicates.

74. Petitioners contend that the Respondent State’s arguments over the gxtent to which
the Respondent State is currently failing to fully comply with Article IX, §1 do not refute the
fact that the Respondent State is currently failing to fully comply with Article IX, §1.

75. The Respondent State has suggested that its cument failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that the Respondent
State belicves that inadequate funding might not be the cause of the State’s current failure to
provide the education mandated by Article IX, §1 to all children in our State.

76. Petitioners contend that the Respondent State’s arguments over the cause of the
Respondent State’s current failure to provide the education mandated by Asticle IX, §1 to all
children in our State do not refute the fact that the Respondent State is currently failing to
provide the education mandated by Article IX, §1 to all children in our State.

77. The Respondent State has suggested that its current failure to fully comply with
Article TX, §1 is disproven by (or should be ignored because of) the fact that the Respondent
State believes school districts {or school district teachers and ather employees) might be to
blame for our State’s current failure to provide the education mandated by Asticle IX, §1 to all
children in our State.

78. Petitioners contend that the Respondent State has no legal basis for its suggestion
that it can shift the blame to someone else for our State’s current failure to provide the education
mandated by Atticle IX, §1 to all children in our State. See, for example Bellevue School

District v. Brazier, 103 Wn.2d 111, 116 (1984) (“The state has ... made the local school district
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its corporate agency for the administration of a constitutionally required system of free public
education”); Tunstall v. Bergeson, 141 Wun.2d 201, 232 (2000) (“school districts have no duty
under Washington’s constitution.  Asticle IX makes no reference whatscever to school
districts.™); Orion Corp. v. State, 109 Wn.2d 621, 643-44 (1987) (State liable for
unconstitutional taking from County’s enactment of regulations as agent of the State becausc
“As the principal of an agent acting within its authority, the State must take full responsibility if
a taking occurred”).

79. The Respondent State has suggested that its current failure to fully comply with
Article IX, §1 is disproven by (or should be ignored because of) the fact that the State believes
that providing childrcn a mere “opportunity” to get an education should suffice.

80. Petitioners contend that even if such a mere “opportunity” theory were legally valid,
the substantial achievement gap in our Statc refutes any notion that the Respondent State 18 in

fact currently providing ample “opportunity” to all children in our State.

The State’s current failure to fully comply with Article IX, §1

81. Plaintiffs in other States have employed the following “inadequate funding”
approach to prove the defendant State’s violation its State Constitution: (1) it would cost
x dollars to adequately fund the education required by the defendant State’s Constitution, and
(2) the fact that the defendant State funds less than x dollars proves the State is not providing
students the education required by that State’s Constitution.

82. As the above paragraphs show, however, the Petitioners in this case employ a
different approach to establish the Respondent State’s violation: (1) the Seattle School District
ruling at Tab 2, §.210 of the Basic Education Act, and the corresponding EALRs define the
basic education that Article IX, §1 of the Washington Constitution requires the State to provide

all children in our State, and (2) the performance of our State’s education system confirms that
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the Respondent State is not currently meeting its Constitutional duty with respect to providing
that basic education to all children in our State.

83. With respect to the third issue raised in this case, the Petitioners accordingly contend
that the Respondent State currently is not fully complying with its legal duty under
Article IX, §1 of our State Constitution.

84. The Respondent State disagrees, and contends that the Respondent State currently is
fully complying with its legal duty under Article IX, §1.

Fourth Issue:

Remedy For The Respondent State’s Current Lack Of Full Compliance With
Article IX. §1

85. The Washington Supreme Court has held that Article IX, §1 of our State

Constitution “is unigue among state constitutions” (Seattle School District v. State, 90 Wn.2d at

498), and has explained that:

Careful examination of our constitution reveals that the framers declared only
once in the entire document that a specified function was the State’s paramount
duty. That singular declaration is found in Constitution Article IX, §1.
Undoubtedly, the imperative wording was intentional. ... No other State has
placed the common school on so high a pedestal.

Seartle School District v. State, 90 Wn.2d at 510-11.

86. The Washington Supreme Court has held that Article IX, §1 “is mandatory and
imposes a judicially enforceable affirmative duty” upon the State. Seattle School District v.
Srare, 90 Wn.2d at 482 (1978).

87. The Washington Supreme Court has held that Article IX, §1 “is substantive and
enforceable” in the courts. Brown v. State, 155 Wn.2d 254, 258 (2005).

88. The Washington Supreme Court has held that the Article IX, §1 grants all children in

our State a Constitutional right:
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[A]ll children residing within the borders of the State possess a “right”, arising
from the constitutionally imposed “duty” of the State, to have the State make
ample provision for their education. Further, since the “duty” is characterized as
paramount the correlative “right” has equal stature.

Seattle School District v. State, 90 Wn.2d at 511-512.

89. As the prior paragraphs explain, Petitioners contend that the Respondent State
currently is not fully complying with Article IX, §1. The fourth issue raised in this case is
therefore one of how this Court should tailor its enforcement Order to ensure compliance with
this Court’s legal rulings.

90. The Washington Supreme Court has held that Article IX, §1 requires the Respondent
State to provide “fully sufficient funds” and a “level of funding that is fully sufficient”. Seattle
School District v. State, 90 Wn.2d at 518 & 537.

91. The Washington Supreme Couit has held that Article IX, §1 requires the Respondent
State to provide that fully sufficient funding with State funds (rather than local or other

non-State funds), provide that fully sufficient State funding from dependable and regular State

sources, and make that fully sufficient State funding the State’s first priority. Seattle School
District v. State, 90 Wn.2d at 484, 518, 520, & 525-26.

92. To fulfill its duty to fully fund the basic education mandated by Article IX, §1 of our
State Constitution, the Respondent State must at least know the actual dollar cost of providing
the basic education mandated by Article IX, §1 of our State Constitution.

93, The Respondent State has not determined the actual dollar cost of providing the
basic education mandated by Article IX, §1 of our State Constittzti on.

94. The Respondent State does not know the actual dollar cost of providing the basic
education mandated by Axticic IX, §1 of our State Constitution.

95. The Picus & Odden cost study done as part of the Respondent Staie’s 18-month
Washington Leamns study determined that the actual dollar cost of providing Washington’s

children with an adequate education would require significantly more state funding.
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96. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her swamn testimony in this case that State funds do not amply provide for the education of our
State’s public high school students today.

97. The Respondent State’s Superintendent of Public Instruction has acknowledged in
her sworn testimony in this case that school districts today are left to rely heavily on local levies
to fund basic education.

98. In fact, the funds provided by the Respondent State do not fully pay for the teachers,
staff, training, curriculum, materials, supplies, equipment, technology & infrastructure support,
facilities, construction, maintenance, operations, kindergarten readiness, transpertation, special
cducation, bilingual, aris, health & fitness, and other costs necessary to provide all childien
residing in our State with the basic education mandated by Article IX, §1 of our State
Constitution

99. The Respondent State does not provide the stable, dependable, and regular Staic
funding necessary to provide every child in our State the basic education mandated hy
Article X, §1 of the Washington State Constitution,

100. The Respondent State does not provide the stable, dependable, and regular State
funding necessary to provide every child in our State the basic education described in the
Washington State Supreme Court rling attached as Tab 2.

101. The Respondent State does not provide the stable, dependable, and regular State
funding necessary to provide every child in our State the education described in the four
numbered provisions of §.210 of the Basic Education Act.

102, The Respondent State does not provide the stable, dependable, and regular Statc
funding necessary to provide every child in our State the basic education specified in the

Respondent State’s eight Essential Academic Learning Requirements (EALRSs).

. i N FOSTER PEPPER I'LLC
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103. The State has not designed and implemented a funding system that determines,

and then fully funds, the actual dollar cost of providing the basic educatton mandated by

Article IX, §1 to all children residing in our State.

104. Petitioners accordingly seek a narrowly tailored enforcement Order that requires
the Respondent State to simply take two initial steps towards curing its current lack of full
compliance with its paramount duty under Article IX, 81. That enforcement Order simply
requires the Respondent State to (1) determine the actual dollar cost of complying with this
Court’s legal interpretation of Article IX, §1, and (2) determine how the State will fully fund
that actual cost with stable and dependable sources as required by the Washington Supreme

Court’s Seattle School District v, State decision.

DECLARATORY MENT

105. The Petitioners incorporate in this paragraph the allegations in this Petition not
inconsistent with this Declaratory Judgment Claim, and in addition allege:

106. This Court has jurisdiction over this action pursuant to, inter alia, chapter 7.24
RCW because this action presents a justiciable controversy between the Petitioners and the
Respondent regarding the parties’ rights and obligations under Article IX of the Washington
Constitution. This is an actual and existing dispute within the meaning of chapter 7.24 RCW,
between parties with genuine and opposing interests which are direct and substantial, 2 judicial
determination of which will be final and conclusive.

107. The Respondent State currently is not fully complying with its paramount duty
under Article IX, §1 to make ample provision for the education of all Washington children.

108. For the reasons explained more fully above, this Court should enter the following
declaratory judgments to halt the State’s ongoing violation of its paramount education duty

under our State Constitution:

. FOSTER PEPPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING ¢ v21 THIRD AYENUE, SUITE 3400
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(a} “Paramount” means paramount. As used in ArticleIX, §1, the woid
“paramount” means “having the highest rank that is superior to all others”. As used in
Article IX, §1, the word “paramount” 1s not a mere synonym of “important”, but rather means
“superior in rank above all others — preeminent, supreme, and more important than all other

things concemed.” Article IX, §1 accordingly requires the Respondent State to make the State’s

ample provision for the education of all Washington children the State’s first and highest
priority above all other programs and operations.
(b) “Ample” means ample. As used in Article IX, §1, the word “ample” means

“more than adequate” or “considerably more than adequate or sufficient.” Article IX, §1

accordingly requires the Respondent State’s provision for the education of all Washington

children to be more than merely “adequate” or “sufficient” to provide the Constitutionally

required education to all Washington’s children, without any supplementation or backfilling by
local levies, PTA fundraisers, private donations, or other non-State sources

(c) “All” means all. As used in Asticle IX, §1, the word “all” means “every” or
“each and every one of”. Article IX, §1 accordingly requires the Respondent State to make
ample provision for the education of every child residing in our State, not just those children
who are in convenient, popular, advantaged, or politically expedient subsets of our State’s
children.

(d) The basic “education”” mandated by thc Washington State Constitution is a solid
constitutional floor below which the State cannot fall. At the very minimum, Acticle IX, §1
requires the Respondent State to provide every child residing in our State the full,
comprehensive, well-rounded education described by the Washington Supreme Court in the
Seattle School District v. State ruling attached as Tab 2. The substantive content of that
Constitutionally mandated basic education currently includes the substantive content specified

in the four numbered provisions of §.210 of the Basic Education Act

TOSTER PEPPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING T THIRD AVENUE, SUCTE 3400
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(RCW 28A.150.210(1)-(4)) and the Respondent State’s eight Essential Academic Learning
Requirements (EALRs).

(e) The Respondent State currently is not fully complying with its Constitutional
duty under Article IX, §1. The Respondent State is not satisfying its paramount Constitutional
duty to make ample provision for the education of every child residing in our State.

{f) The Respondent Statc must fully comply with Asticle IX, §1 of our State
Constitution. Mere first steps, partial steps, or half steps do not satisfy the Respondent State’s
Constitutional duty.

() The Respondent Statc must promptly comply with Article IX, §1 of our State
Constitution. The Respondent State’s approximately 30-year delay after the Washington
Supreme Court’s Seattle School District v. State ruling in 1978 has, as a matter of law, been far
too long.

(h)  To halt the Respondent State’s longstanding lack of full compliance with
Article IX, §1 of our State Constitution, the Respondent State must promptly (1) determine the
actual dollar cost of providing all children in our State with the education mandated by this
Court’s legal interpretation of Asticle IX, §1, and (2) determine how the Respondent State will
fully fund that actual dollar cost with stable and dependable State sources,

RELIEF REQUESTED

It is the judicial branch’s duty to uphold and enforce the Constitution. The Pctitioners
accordingly seek the following relief from this Court to require the State of Washington to obey
the Constitution of Washington:

1. The declaratory judgments requested in this Petition concerning thc State’s
paramount education duty under Article IX, §1 of our Statc Constitution;

2. An enforcement Order requiring the State to promptly determine the complete,

actual dollar cost of providing the Constitutionally mandated basic education to every child

: - - FOSTER PEFPER PLLC
AMENDED PETITION FOR DECLARATORY JUDGMENT ENFORCING rr11 THIRD AVENUE, SUCTE 3400
OUR CONSTITUTION - 21 SEATTLE, WASHINGTON 98 I01-3299 ¢ 206-447-4400
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residing in our State, and to determine how it will fully fund that actual dollar cost with stable,
dependable, and regular State funding sources.

3. An award rcimbursing Petitioners’ attorncy fees, expenses, and costs to the full
extent allowed by law.

4, Permission to amend the pleadings to add additional claims or parties to conform to
discovered evidence or the proof offered at the time of hearing or trial.

5. Such other relief and/or writs as appears to the Court to be just and equitable.

RESPECTFULLY SUBMITTED this 6™ day of December, 2007.

FOSTER PEPPER PLLC

Thomas F. Ahearnc, WSBA No. 14844
Edmund W. Robb, WSBA No 35948
Ramsey Ramerman, WSBA No. 30423
Alice M. Ostdick, WSBA No. 31490
Attorneys for petitioners

FOSTER PEPPER PLLC

AMENDED PETTTION FOR DECLARATORY JTUDGMENT ENFORCING cE TR ANEN DR S rpeiagan
OURr CONSTITUTION - 22 SEATTLE, WASHINGTON 0810E-3299 ¢ 206-347-4400
1R4ThI5 1T

Page 971




Tab 1

Page 972



Article IX, section 1

It is the paramount duty of the state to
make ample provision for the education of
all children residing within its borders,
without distinction or preference on

account of race, color, caste, or sex.
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FILED

KING COUNTY, WASHINGTON

A6 07 5

-+ SUPERIOR COURT CLERK
JENMIFER L. SCHNARR

DEPUTY

THE HONORABLE PARIS K. KALLAS

STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

MATHEW & STEPHANIE McCLEARY,
on their own and on behalf of KELSEY &
CARTER McCLEARY, their two children
in Washington's public schools;

ROBERT & PATTY VENEMA, on their
own behalf and on behalf of HALIE &
ROBBIE VENEMA, their two children in
Washington's public schools; and
NETWORK FOR EXCELLENCE IN
WASHINGTON SCHOOQLS ("NEWS"), a
state-wide coalition of community groups,
public school districts, and education
organizations,

Petitioners,
V.
STATE OF WASHINGTON,

Respondent.

L

NO. 07-2-02323-2 SEA

AMENDED ANSWER TO
AMENDED PETTTION FOR
DECLARATORY JIUDGMENT
ENFORCING CONSTITUTION

ANSWER

Respondent State of Washington (hercinafter respondent), by and through its

undersigned counsel of record hereby submits its Amended Answer to the Amended Petition

for Declaratory Judgment (hereinafter Amended Petition).

Topical headings from the

Amended Petition are reproduced for ease of reference only.

Respondent admits, denies and alleges as follows:

AMENDED ANSWER TO AMENDED
PETITION FOR DECLARATORY JUDGMENT
ENFORCING CONSTITUTION

Page

IGINAL

ATTORNEY GENERAL OF WASHINGON
Cemplex Litigation Division
300 Fifth Avenue, Suite 2000
Seattle, WA D8104-318%
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INTRODUCTION TO AMENDED PETITION

L. Answering paragraph 1 of the Amended Petition, respondent alleges that this
paragraph contains legal argument and self-serving opinions to which no answer is required,
Respondent admits that petitioners have narrowed the focus of the case; to the four issues
listed in paragraph 2 of the Amended Complaint; namely, the legal meaning of three terms in
Article IX, Section 1 of the state constitution, the legal definition of “basic education” under
Article TX, Section 1, the fulfillment of the State’s duty under Article IX, Section 1 and a
limited remedy, if the Court determines the State is not comi:lying with that duty. To the
extent these paragraphs have factual allegations to which an answer may be required,
respondent denies such allegations. Furthermore, while respondent admits that petitioners
seek the relief stated in paragraphs 1 and 2 of the Amended Petition, respondent denies that it
has breached any constitutional obligations and denies that petitioners are entitled to the
requested relief,

PARTIES

2. Answering paragraph 3(a) and (b) of the Amended Pctition, respondent is
without knowledge or information sufficient to form a belief as to the truth of the allegations
about these petitioners” identities, intercsts and the alleged satisfaction of conditions precedent
to bringing this suit. Therefore, respondent denies this paragraph and denies that the State has
failed to comply with its constitutional obligations.

3 Answering paragraph 3(c) of the Amended Petition, respondent is without
knowledge or information sufficient to form a belief as to the truth of the allegations
contained in this paragraph and, therefore, denies the same.

4. Answering paragraph 4 of the Amended Petition, the State of Washington
admits that it is the named respondent and that it complics with the laws of Washington,
including Article TX of the state constitution. Respondent denies each and every other

allegation of paragraph 4.

AMENDED ANSWER TO AMENDED 2 ATTORNEY GENERAL OF WASHINGTON
Complex Litigation Divisico
PETITION FOR. DECLARATORY FUDGMENT 400 Fifth Avgté?Suitle ';0 5
Seattle, WA 98104-3138
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JURISDICTION & VENUE

i Answering paragraph 5 of the Amended Petition, respondent admits that the
petitioners purport to state a claim for violations of constitutional duties over which this Court
can exercise subject matter jurisdiction. However, respondent denies that this Court has
jurisdiction to direct the way that the State must comply with its constitutional obligations or
to order any of the relief requested by the petitioners. Respondent denies each and every other
allegation in this paragraph.

6. Answering paragraphs 6 through 8 of the Amended Petition, respondent admits
that this Court has jurisdiction to render a declaratory judgment concerning 1'e.§pondent’s
compliance with the statc constitution and that this forum is an appropriate venue.
Respondent realleges and incorporates by reference herein its answer to paragraph 5 of the
Amended Petition.

THE FOUR FUNDAMENTAT ISSUES PRESENTED BY THIS SUIT

Legal interpretation of the words “paramount”, “ample” and “all” in Article IX. §1

7. Answering paragraph 9 of the Amended Petition, respondent admits that the
quotation contained in this paragraph is an excerpt from the Supreme Court opinion of Seattie
School District v. State. Respondent denies each and every other allegation in paragraph 9.

g, Answering paragraph 10 of the Amended Petition, respondent admits that the
quotation contained in this paragraph is an excerpt from the Supreme Court opinion of Seaitle
School District v. State. Respondent denies each and every other aflcgation in paragraph 10.

9. Answering paragraph 11 of the Amended Petition, respondent admits that the
quoted passage is from Article IX, Section 1 of the Washington state constitution and that a
copy of the quoted language is contained in Tab | to thc Amended Petition. Respondent

denies each and cvery other allegation n paragraph 11.

AMENDED ANSWER TO AMENDED 3 ATTORNEY GENERJ\L OF WASHMNGTON
LB Complex Litigation Division
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10.  Answering paragraphs 12, 13 and 14 of the Amended Petition, respondent
admits that petitioners make the contentions in these paragraphs. Respondent further admits
that the terms used in Article IX, Section 1, including those which are addressed in
paragraphs 12, 13 and 14 of the Amended Answer, have been interpreted and construed by the
Washington Supreme Court. Respondent denies that the terms in Article IX, Section 1 require
any further interpretation or construction and denies each and every other allegation contained
in paragraphs 12, 13 and 14.

11. Auswcring paragraph 15 of the Amended Petition, respondent admits that the
word “paramount” in Article IX, Section 1 has already been interpreted and construed by the
Washington. Supreme Coﬁrt. Respondent denies that this term requires any further
interpretation or construction.

12.  Answering paragraphs 16 and 17 of the Amended Petition, respondent admits
that petitioners make the contentions in these paragraphs. Respondent further admits that the
terms used in Article TX, Section 1, including those addressed in paragraphs 16 and 17 of the
Amended Petition, have been interpreted and construed by the Washington Supreme Court.
Respondent denics that Article DX, Section! requires any further interpretation or
construction.

13.  Answering paragraph 18 of the Amended Petition, respondent admits that the
word “ample” in Article IX, Section 1 has already been interpreted and construed by the
Washington Supreme Court. Respondent denies that this term requires any further
Interpretation or consfruction.

14.  Answering paragraphs 19 and 20 of the Amended Petition, respondent admits
that petitioners make the contentions in these paragraphs. Respondent further admits that the
terms used in Article IX, Section 1 have been interpreted and construed by the Washington
Supreme Court.  Respondent denies that Article IX, Section1 requires any further

interpretation or construction.

AMENDED ANSWER TO AMENDED 4 ATTORNEY GENERAL OF WASHINGTON
' -y Complex Litigation Division
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15.  Answering paragraph 21 of the Amended Petition, respondent admits that the
word “all” in Article IX, Section 1 has already been interpreted and construed by the
Washington Supreme Court. Respondent denies that this term requires any further

interpretation or construction.

Second Issue:
Leral Interpretation of the bagic “education™ mandated by Article IX, §1

The “minimum” definition of basic_education under our

State Supreme Court's Seattle School District Ruling

16.  Answering patagraphs 22 and 23 of the Amended Petition, respondent admits
that the quoted excerpts in these paragraphs and the language reproduced as Tab 2 to the
Amended Petition are from the Seattle School District v. State decision. That Supreme Court
decision speaks for itself. Respondent denies cach and every other allegation in paragraphs 22
and 23.

17.  Answering paragraph 24 of the Amended Petition, respondent admits it
provides the resources for effective teaching and opportunities for learning for Washington’s

students. Respondent denies each and every other allegation in paragraph 24.

The additional substaniive content defined by the Legislature's enactment of the
four numbered provisions in §.210 of the Basic Education Act.

18.  Answering paragraph 25 of the Amended Petition, respondent admits that the
quoted language is excerpted from the Washington Supreme Court opinion in Seastle School
District v. State. That decision specaks for itself. Respondent denies cach and every other
allegation in paragraph 25.

19. Answering paragraph 26 of the Amended Petition, respondent admits that
petitioners appear to be contending what is contained in paragraph 26.

20, Answe;n'ng paragraph 27 of the Amended Petition, respondent admits that the

Superintendent of Public Instruction, Dr. Terry Bergeson, has testified in this case and that her

AMENDED ANSWER TO AMENDED 5 ATTORNEY GENERAL OF WASHINGTON
o Complex Litigetion Division

PETITION FOR DECLARATORY JUDGMENT 800 Fifti Avente, Suite 2(11 6
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testimony speaks for itself. Respondent denies each and every other allegation in
paragraph 27.

21.  Answering paragraph 28 of the Amended Petition, respondent admits that
House Bill 1209 was enacted into law in 1993, that it amended RCW 28A.150.210 that
originally was enacted in 1977 and that the excerpted language quoted in paragraph 28 is from
House Bill 1209. Respondent denies each and every other allegation in paragraph 28.

22.  Answering paragraph 29 of the Amended Petition, respondent admits that
House Bill 1209 contains four goals which appear in paragraph 29. Respondent denies each
and every other allegation in paragraph 29.

23, Answering paragraph 30 of the Amended Petition, respondent admits that the
Legislature again amended RCW 28A.150.210 in 2007 and that the four goals quoted in
paragraph 30 are included in the amendment. Respondent denies cach and every other
allegation in paragraph 30.

24.  Respondent denies the allegations contained in paragraph 31 of the Amended
Petition.

25.  Answering paragraph 32 of the Amended Petition. respondent admuits that
petitioners interpret RCW 28A.150.210 as described in paragraph 32.

26.  Answering paragraph 33 of the Amended Petition, respondent admits that the

State denies that Section 210 should be interpreted or construed as the petitioners contend.

The additional substantive content defined by the State’s adoption
of the eight Essential Academic Learnine Requivements (EARLs)

27.  Answering paragraphs 34 and 35 of the Amended Petition, respondent admits
the same.
28.  Answering paragraph 36 of the Amended Petition, respondent admits that the

EAILRs specify skills and knowlcdge that Washington students are provided the opportunity

AMENDED ANSWER TO AMENDED 6 ATTORNEY GENERAL OF WASHINGTON
C tex Litigation Divisi
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to master as they progress in the public schools. Respondent denies each and every other
allegation in paragraph 36.

29.  Answering paragraph 37 of the Amended Petition, respondent admits that the
EALRs were promulgated, in part, pursuant to RCW 28A.150.210. Respondent denies each
and every other allegation in paragraph 37.

30.  Answering paragraph 38 of the Amended Petition, respondent admits that the
petitioners interpret the EALRSs as stated in paragraph 38.

31.  Answering paragraph 39 of the Amended Petition, respondent denies the
petitioners’ characterization of the respondent’s positions in this lawsuit and further denies
that the EALRs should be interpreted or construed as petitioners contend.

The current legcal definition of the basic education mandated by Article IX, §1

32.  Answering paragraph 40 of the Amended Petition, respondent admits that the
allegations in this paragraph appear to be one of the petitioners’ contentions in this lawsuit.

33.  Answering paragraph 41 of the Amended Petition, respondent denies the
petitioners’ characterization of the respondent’s positions in this lawsuit and further denics
petitioners’ contentions about the interpretation and construction of the statutes and case law

pertaining to basic education in Washington.

Third Issue:
The State’s Current Lack of Full Compliance With Article IX. §1

The education provided to Washington's children confirms the State’s noncompliance

34.  Answering paragraph 42 of the Amended Petition, respondent admits that this
paragraph summarizes what petitioners’ contend is the third issue underlying their hability
case. The issue, as phrased, constitutes legal argument. To the extent an answer is required,
respondent denies the same.

35.  Answering paragraph 43 of the Amended Petition, respondent is without

knowledge and information about the quoted excerpted language in the paragraph and,

AMENDED ANSWER TO AMENDED ST ATTORNEY GENERAL OF WASHINGTON
Complex Litigation Divisi
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therefore, denies the same. Respondent further dentes that the quoted, excerpted language has
any relevance to this case. Respondent denies each and every other allegation in this
paragraph.

36.  Answering paragraphs 44 through 47 of the Amended Petition, respondent
denies these paragraphs in their entirety.

37.  Answering paragraph 48 of the Amended Petition, respondent admits the
Superintendent of Public Instruction has provided sworn testimony in this case that speaks for
itself. Respondent denies each and every other allegation in this paragraph.

38.  Respondent denies the allegations in paragraph 49 of the Amended Petition.

39.  Answering paragraph 50 of the Amended Petition, respondent admits t]rlxat.
Washington Learns studied the public education system and issued a report in November
2006. Respondent denies cach and every other allegation in this paragraph.

40.  Answering paragraph 51 through 55 of the Amended Petition, respondent
denies the allegations of these paragraphs.

41.  Answering paragraph 56 of the Amended Petition, respondent adnits that one
reason for the creation of the WASL was to have an accountability measure for schools as an
aid in determining how to allocate resources. Respondent denies each and every other
allegation in paragraph 56.

42,  Answering paragraph 57 of the Amended Petition, respondent admits that the
WASL and other assessments are among the most reliable assessments of a school’s
accountability and performance. Respondent denies each and every other allegation in this
paragraph.

43. Answering paragraphs 38 through 64 of the Amended Petition, respondent

denies the same.

AMENDED ANSWER TO AMENDED 8 ATTORNEY GENERAL OF WASHINGTON
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44,  Answering paragraph 65 of the Amended Petition, respondent admits the
Superintendent of Public Instruction has provided swom testimony in this case that speaks for
itself. Respondent denies each and every other allegation in this paragraph.

45.  Respondent denies the allegations in paragraph 66 of the Amended Petition.

46.  Answering paragraphs 67 through 80 of the Amended Petition, respondent
denies that its factual and legal positions in this case constitute “excuses.” Respondent further
denics petitioners’ attempts to characterize respondent’s factual aﬁd legal positions in this
case and denies each and every other allegation in these paragraphs.

The State’s current failure to filly comply with Ariicle IX _$1
47. Answering paragraph 81 of the Amended Petition, respondent admits that it 1s

aware that plaintiffs in other states have made allegations that adequate funding for education
in their states would . cost “X” dollars while their states fund less than “X” dollars.
Respondent denies each and every other allegation in paragraph 81.

48.  Answering paragraph 82 of the Amended Petition, respondent admits that
petitioners herein do not intend to allege or prove a case of constitutionally inadequate
funding or that adequate funding for education in Washington would cost “X” dollars while
Washington funds less than “X” dollars. Respondent denies cach and every other allegation
in paragraph 82.

49.  Respondent admits that Petitioners make the contention alleged mn paragraph 8
of the Amended Pctition, but denics the allegations in this paragraph.

50.  Answering paragraph 84 of the Amended Petition, respondent adimits that it
fully complies with Article IX, Section 1 of the state constitution and denies any allegation to

the contrary.

Fourth [ssue:
Remedyv for the Respondent State’s Current Lack of Full Compliance

With Article IX, §1
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51.  Answering paragraphs 85 through 88 of the Amended Petition, respondent
admits that the quoted passages contained in these paragraphs appear in the Seaitle School
District v. State andfor Brown v. State decisions. Respondent denies each and every other
allegation in paragraphs 85 through 88. |

52.  Respondent denies the allegations in paragraph 89 of the Amended Petition.

53.  Answering paragraph 90 of the Amended Petition, respondent admits that the
quoted language appears in the Seattle School District v. Staie decision. Respondent denies
each and every other allegation contained in paragraph 90.

54.  Amswering paragraphs 91 through 103 of the Amended Petition, respondent
denies the samme in their entirety. _

55.  Answering paragraph 104 of the Amended Petition, respondents admit that the
only remedy sought by petitioners is the enforcement Order outlined in this paragraph.

Respondent denies the other allegations in this paragraph and denics that petitioners are

entitled to any relief herein.

DECLARATORY JUDGMENT CLAIM

56.  Answering paragraph 105 of the Amended Peti;ion, respondent realleges and
incorporates by reference herein its prior admissions, denials and allegations in this answer to
the Amecnded Petition.

57.  Answering paragraph 106 of the Amended Petition, respondent admits that a
judiciable controversy is alleged in the Amended Petition as to petitioners’ McCleary and
Venema. Respondent denies each and cvery other allegation of paragraph 106.

58.  Answering paragraphs 107 and 108 of the Amended Petition, respondent

denies these paragraphs in their entirety.

AMENDED ANSWER TO AMENDED 10 ATTORNEY GENFRAL OF WASHINGTON
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RELIEF REQUESTED
59.  Answering the prayer for relief contained on pages 21 and 22 of the Amended

Petition, respondent denies that the petitioners are entitled to the judgment and/or any of the
relief requested therein.

60.  Further answering the Amended Petition, respondent denies each and every
other allegation not previously addressed herein.

1I. AFFIRMATIVE DEFENSES

Further answering the Amended Petition by way of affirmative defenses, respondent
alleges:

By Way of FURTHER ANSWER and FIRST AFFIRMATIVE DEFENSE, respondent
alleges that in carrying out its constitutional duties, the Washington State Legislature
possesses the exclusive right to determine what programs and what levels of funding are
necessary and appropriate for public education and that the current statutes, programs and
funding meet those constitutional obligations.

By Way of FURTHER ANSWER and SECOND AFFIRMATIVE DEFENSE,
respondent alleges that Washington school districts can provide an adequate program of
education as defined by the Washington State Legislature for all students with the funding
provided by the Washington State Legislature.

By Way of FURTHER ANSWER and THIRD AFFIRMATIVE DEFENSE,
respondent alleges that school districts expend significant funds due to the provision of
constitutionally unnecessary programs and services and/or that school districts expend
sigmficant funds on matters of local district choices, local district philosophies and local
district accounting practices.

By Way of FURTHER ANSWER and FOURTH AFFIRMATIVE DEFENSE,
RESPONDENT ALLEGES that only the state legislature has the right and responsibility to

AMENDED ANSWER TO AMENDED T ATTORNEY GENERAL OF WASHINGTON
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define and fund basic education for Washington’s students. Neither the petitioners herein nor
the courts can intrude on that exclusive, legislative responsibility.

By Way of FURTHER ANSWER and FIFTH AFF]RMATIVE DEFENSE,
respondent alleges that this Court lacks jurisdiction to award any relief to petitioners other
than a simple declaration that the State is, or is not, complying with its constitutional dufies.
The means of satisfying its constitutional duties rest exclusively with the legislature.

By Way of FURTHER and SIXTH AFFIRMATIVE DEFENSE, respondent alleges
that some or all of the petitioners lack standing to bring this suit.

By Way of FURTHER ANSWER and SEVENTH AFFIRMATIVE DEFENSE,
respondent alleges that the petitioners have failed to state a claim for which relief may he
granted.

III. PRAYER FOR RELIEF ‘
WHEREFORE, having fully answered the Amended Petition, respondent prays:

/8 That the Amended Petition be dismissed with prejudice;
2 For an award of costs and attorneys fees as authorized by law; and
3. For such other and further relief as the Court deems appropriate.

DATED this 1SE_day of August, 2008.

ROBERT M. MCKENNA
Attorney General

WILLIAM G. CLARK, WSBA #0234
Assistant Attorney General

Attorneys for Respondent
AMENDED ANSWER TO AMENDED 12 ATTORNEY GENERAL OF WASHINGTON
T . : C lex T.itigntinn Divizion
PETITION FOR DECLARATORY JUDGMENT so%r;l?ﬂ? A‘;ﬁ:’gm:‘a ‘;630
ENFORCING CONSTITUTION Seaitle, WA 08104-3138

Page 987 (206) 464-7352




o v o R I~ . L S O F S T

(g®] ] ] D o] [T ] pamd — — —_— — ok — — —t oy
N LA B L3 (o] P ] D o e | o LA A Lo (] e e ]

PROOF OF SERVICE

I certify that I served a copy of this document on all parties or their counsel of record

on the date below as follows:

XJUS Mail Postage Prepaid via Consolidated Mail Service

[ JABC/Legal Messenger
[ IState Campus Delivery

[JHand delivered by

I certify under penalty of petjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this _fst™ day of August, 2008, at Seattle, Washington.

R

AGNES ROCHE
AMENDED ANSWER TO AMENDED 13 ATTORNEY GFNFRAT OF WASHINGTON
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KING COUNTY, WASHINGTON

AU 2 6 2008

, SUPERIOR COURT CLERK
JENNIFER L. SCHNARR

DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, COUNTY OF KING

me U-ea,w

V.

Plaintiff,

CAUSE No. 0'1-2~ 0322~ 2
. ORDER ON-CIHMOTION

This Court, having heard-a-metion- (br'ld&)ﬂ%oo o 7%0?.[7)"0‘-&. _
SRA0S _confraonce ot winds Hoe cozatd doplad bty

“wiheeS Vuni 9B it . cad dinctree, Shivd Waa Slred
IT IS HEREBRY ORDERED that = I .
Ko parh@) venie Yo onhnde e FRicd Fo
ol ([, Q009.7 \
o covnt il J880€_am atrlprel!  ade  Jehld
MOhens rm  fumine O bE hedrd heginnping |
eddesy, vy DG, 2007 v

DATED this _ Y dayof e 200 |
‘ P/ fealla—

Honorable Paris K. Kallas

Presented by:

: Judge Paris K. Kallas

King County Superior Court

{*,ﬁm PESERLA i 516 39 Avenue
o ¥ ay i W J Seaaitle, WA 887104
(206) 286-91056
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The Honorable John P. Erlick

STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

MATHEW & STEPHANIE McCLEARY,
on their own and on behalf of KELSEY &
CARTER McCLEARY, their two children
in Washington's public schools; ROBERT
& PATTY VENEMA, on their own behalf
and on behalf of HALIE & ROBBIE
VENEMA, their two children in
Washington's public schools; and
NETWORK FOR EXCELLENCE IN
WASHINGTON SCHOOLS ("NEWS"), a
state-wide coalition of community groups,

{ public school districts, and education

organizations,
Petitioners,
V.
| STATE OF WASHINGTON,
Respondent.

NO. 07-2-02323-2 SEA
STIPULATION AND

]
ORDER FOR CHANGE OF TRIAL
DATE

Clerk's Action Required

Pursuznt to this Court’s Amended Scheduling Order of August 26, 2008, Civil

Rule 40(d) and King County Local Rule 40(e)(2), the Parties stipulate as follows to a short 90-

day continuance of the trial date and all pretrial deadlines:

STIPULATION AND [PROTOUSER]
ORDER FOR CHANGE QF TRIAL
DATE

HIG’MI /
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L STIPULATION

1. This case involves a challenge to the constitutional sufficiency of the education
that the State currently provides children of Washington. It is brought under Asticle IX, § 1 of
the Washington State Constitution, which states: “It is the paramount duty of the state to make
ample provision for the education of all children residing within its borders, without
distinction or preference on account of race, color, caste, or sex”.

2. Petitioners instituted this case on January 11, 2007, Prior to that date, the State
had concluded a comprehensive education study called Washington Learns. As a follow up to
that study, the Legislature enacted further legislation in the Spring of 2007 to fund a Joint
Legislative Task Force on Basic Education Finance (“Basic Education Task Force™). The
Task Force was directed to conduct an in-depth review of, and report on, new approaches to
K-~12 public education which, if adopted, would substantiaily increase the amounts of funding
for education. The Task Force included several state legislators, school district
superintendents, the Superintendent of Public Instruction and other professionals. During
2007 and 2008, the Task Force conducted monthly public meetings, heard presentations by a
number of education groups, reviewed several proposals for reforming education and
compiled a final report and recommendations for consideration in the 2009 legislative session.

3. In 2007, the Court heard Summary Fadgment Motions that were decided in
September, 2007. Due to a stay on discovery pending decisions on those Motions, the Court
set March 2, 2009, as the trial date. This casc’s current June 1, 2009, trial date was then set in
an August 25, 2008, telephone status conference with Judge Paris Kallas. The reason for the
new trial date was a conflict in the Court’s calendar due to the seiting of a new ftrial for a
pending criminal case.

4, From the outset, both sides have anticipated that the Washington Leams and

Basic Education Task Force proceedings would be an important part of this case at trial. At

the time this case’s cucrent June 1, 2009, trial date was set, the parties anticipated the Basic

STIPULATION AND [PROPOSERT 2 ATTORKEY GENERAL OF WASHINGTON
ORDER FOR CHANGE OF TRIAL , S
DATE Seatlle, WA 98104-3188

{205y 464-1352
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Education Task Force would release its final report on December 1, 2008; however, the final
report did not issue until January 14, 2009, two days after the legislative session started.
Several bills relating to the Basic Education Task Force report have been introduced in the
Legislature. The final outcome of those bills, however, will not be known until after the 2009
legislative session ends. The regular session is scheduled to end on April 26, 2009. The State
believes, however, it is very likely that the session will continve up to the June 1 trial date due
to the economic crisis nationwide and the number of issues and programs under consideration
in Washington.

5 The Parties want to get this case efficiently resolved as soon as practical. The
recent release of the Basic Education Task Force report, the pending legislative proposals for
education reform and the fact that events critical to the full development of the issues in this
case may continue well after the current discovery cutoff and frial date make the current
June 1 trial date impractical.

6. The Parties have been working diligently to narrow issues and to reduce the
total number of possible trial witnesses. Even so there are still over 100 potential witnesses
identified. Further substantial reductions in expected fact and expert witnesses, which will
occur as the Parties continue with fact and expert discovery, will result in a trial lasting more
than 20 days. Although full wecks of depositions have been scheduled, there are not enough
days between now and June 1 to conveniently accommodate the anticipated fact and expert
discovery that both sides require to prepare for trial.

7 Under the current Case Schedule, the Parties have until February 23, 2009, to
move for a Change of Trial Date. The Parties agree that justice requires a short (90-day)
continuance of the trial date and all pretrial deadlines so that they may further narow the
issues and trial witnesses through discovery. See CR 40(d) and XCLR 40(c)(2). This brief

delay will allow a more just and speedy determination of this case at trial. See CR 1. Subject

STIPULATION AND tPREPGSELT . 3 ATTORNEY GENERAL OF WASRINGTON
ORDER FOR CHANGE OF TRIAL S
DATE Seattle, WA 98104-3188

206) 4647352
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to the Court’s approval, the Parties have accordingly agreed to a 90-day contipuance of the
trial date to August 31, 2009. The Parties anticipate that trial will take up to six weeks, or
24 court days. A trial of this length would be consistent with the two prior trials of issues .
invelving the constitutionality of state funding for public K-12 education. Seattle Sch. Dist, v.
State, 90 Wn,2d 476, 486 (1978) involved a nine-week trial, while Seattle Sch. Dist. v. State,
Thurston County Ne. 81-2-1713-1, involved an eight-week trial.

8. The Parties have also agreed (and request Court approval) to postpone the
deadline for disclosure of additional witnesses by one week to February 17, 2009, or such
other date agreed to by the Parties, while the Court considers this stipulated order,

DATED this @ day of February, 2009.

FOSTER PEPPER PLLC: ROBERT M. MCKENNA.
Attorney General

17
15
16
17
18
19
20
21
22
23
24
25
26

=

THOMASYF. AHEARNE, WSBA No. 14844 , WSBA No. 9234
Attorneys for Pefitioners Asgistant Attomey eral
Attorneys for Respondent

1. ORDER
Based on the above Stipulation of the Parties, IT IS ORDERED, ADJUGED AND

DECREED that the trial date and all pretrial deadlines in this matter are continued 90 days.

Trial is set to commence before this Court on QVQ&I 3 3 | (month and date), 2609.
v o)
An amended case schedule reflecting this new trial date will be issued by the clerk.
1
DONE IN OPEN COURT thisZ(_‘) day of February, 2009.

)

’JP ERLICK,JUDGE

STIPULATION AND [PRESROSEL] 4 ATTORNEY GENERAL OF WASHINGTON
lex Litigaed ivitlon
ORDER FOR CHANGE OF TRIAL 530 Tt A, e 000
DATE Seanle, WA 93104-3148
{206) 164-7352
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Presented jointly by:
FOSTER PEPPER PLLC

THOMAS F. AHEARNE, WSBA No. 14844
Attorneys for Petitioners

ROBERT M. MCKENNA
Attorney General

-~

WILLIAM G. CLARK_WSBA No. 9234
Assistant Attorney General
Attorneys for Respondent

STIPULATION AND
ORDER FOR CHANGE QOF TRIAL
DATE
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KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 07-2-02323-P SEA

The Honorable John P. Erlick

STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

MATHEW & STEPHANIE McCLEARY, NO. 07-2-02323-2 SEA
on their own and on behalf of KELSEY &
CARTER McCLEARY, their two children RESPONDENT’S TRIAL BRIEF
in Washington's public schools;

ROBERT & PATTY VENEMA, on their
own behalf and on behalf of HALIE &
ROBBIE VENEMA, their two children in
Washington's public schools; and
NETWORK FOR EXCELLENCE IN
WASHINGTON SCHOOLS ("NEWS"), a
state-wide coalition of community groups,
public school districts, and education
organizations,

Petitioners,
V.

STATE OF WASHINGTON,

Respondent.
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