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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

UNITED STATES OF AMERICA, et al. ,

Plaintiffs,
-vs—

STATE OF WASHINGTON, et al. ,
Defendants.

)
) CIVIL NO. 9 2 1 3
)
) DIRECT TESTIMONY OF
)
) J. E. LASATER
)
)
)
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This is the direct testimony of J. E. Lasater submitted on

behalf of Defendent, Department of Fisheries, in this action. This

Defendent expressly reserves the right to submit further testimony by

Mr . Lasater, either oral or written, to rebut the testimony presented

by the Plaintiffs in this case.
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Q. Please give your full name and address.

2 A. My name is Jasper Elton Lasater and I reside at Route 8, Box 3440,

Olympia, Washington.

4 Q. Where are' you employed and what is your tit, le?

A. I am employed by the Washington Department of Fisheries and my

title is Assistant Director. of Fisheries.

Q. What is your educational background?

8 A. I have a bachelor of science degree, in fisheries from the College

10

12

13

of Fisheries at, the University of Washington. I took two

quarters of post graduate studies to g'et several fishe'ries course

unavailable to me while getting my bachelor 's'. degree. I have

completed s~ courses in natural resources' management at 0he

University of California and at Penn State.
14 Q. Will you relat, e your experience in the fisheries iield?

A. While in high school in 1940, I worked a summer in a' fish batcher

16

18

20

21

22

near Libby, Montana, as a hatchery helper . While in college, I
worked the summer of 1950 for the Oregon Fish Commission as a

biological aide at Astor ia, Oregon. There, I aided in studies of

the trawl fishery and gathered biological data on the species of'

fish captured. During the summer of 1951 I was the boat operator

of a 50-foot vessel chartered from the College of Fisheries by th

School of Oceanography. The summer was spent investi. gating the

25

physical characteristics of the waters 'of'. northern Puget Sound.

Beginning in April, 1951, I was. employed by the

Department oi' Fisheries as an assistant to the chemist at 0he

26

27

28

Bowman's Bay Laboratory. In this position I worked on studies of

the effects of pollution on young salmon by analyzing samples of

waste and water for such things as dissolved oxygen, 'c'oncentra-

29 tions of waste materials, salinity, alkalinity and standardizatio

31

33

of waste samples for testing. I, also assisted in the care and

feeding of test fish and equipment in experimental work.

In February of 1952, 1 was promoted to Biologist I 'at

the same laboratory with the added duties of being in charge of

& 3
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studies of the effects of' pollutants on salmon food organisms

and aided in studies of the conversion of young salmon from fresh

water to salt water.

In October of 1956, I was promoted to Biologist III and

made project leader in charge of sports fishery management and

research for Puget Sound and, the Strait of Juan de Fuca. Chief

duties involved estimating salmon catches by species and area,

the gathering of data on marked salmon and all pertinent biologi-

cal data on the salmon being harvested. My duties were expanded

in October of 1960 simultaneously with an advancement to

Biologist IV. I then conducted sport fishery management for the

entire state. My duties involved the design and execution of'

scientific experiments. In February of 1962, I was made a

Biologist V and was put in charge of all marine management and

research with :responsibility: for personnel, operations and budget

of the projects concerned. My duties included the evaluation and

action phases of' management and research programs and I repre-

sented the Department, of Fisheries in interactions with other

governmental agencies at all levels. I advised the Director of'

Fisheries concerning policies in fisheries management.

In February of 1964, I was asked to be Assistant; Director

of Fisheries by Director George Starlund and have remained in

that position and am now assistant to Director Thor C. Tollefson.

In this position I specialize in the operations of the

Department of Fisheries rather than administration. My chief

duties within the department are to supervise the operations of

the Divisions of Patrol, Management and Research, Hatchery, Engi-

neering, and Stream Improvement. I represent the .'department and

0he State of Washington in meetings and negotiations with organi-

zations, Indian tribes, states, and the United States including

negotiations with foreign governments.

Directing your attention to the issue of' treaty Indian fishing

rights, is it the Department of Fisheries' position that treaty

Lasater Testimony — 2



Indians must fish under the same regulations as other citizens?

2 A. No. In the Puyallup case, the U. S. Supreme Court said. ..that

regulations for treaty Indians must be reasonable and necessary

for conservation and meet appropriate standards. I believe that

the all-citizen fishery can be restricted more severely and for

other reason. s than these.
7 Q. Are treaty Indian fisheries set apart in any way from other fish-

eries by the Department of Fisheries?

9 A. Yes. The Department of Fisheries in its policy and in its pro-

10

12

15

16

gram and budget documents to the Governor and the Legislature

identify three classes of clients: treaty Indians, sport fisher-

men, and commercial fishermen. In addition to this, a position

has been, set up assigning a fisheries biologist fulltime to work

with Indian fishery matters. Part, of his job is to establish

regulations and procedures that are suitable to Indian people and

t, o become familiar with Indians and their fisheries to better

18

bring to our attention matters which should be used in managing

Indian fisheries. The staff also has been advised that in. recom-

19

20

21

mending regulations for Indian fisheries, they are to, consider

that these regulations must meet the test of, being both reasona'b

and necessary for conservation.

22 Q. What does the work, "conservation" mean to you?

28 A. Conservation is the wise conduct of human affairs to preserve

24 resources and use them in a, prudent manner.

25 Q. Do you distinguish essent, ial elements necessary in the practice
26 of conservation?

27 A. Yes, a data base is essential so that judgments and decisions can

28

29

80

be founded upon facts. Computer techniques have a phrase

"garbage in, garbage out" and this applies to the human brain as

well as computers; Human values must be factored in. Conserva-

t, ion of a resource is for human beings whet'her the resource is
to be experienced through the senses or be consumed. In fishing,

such values inc, lude the manner of fishing and the ultimate use of
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the fish caught from both a social and an economic viewpoint.

The most basic use of fish is for food and is to be counted in

terms of calories and essential food. elements,

Q. Are there other essential elements to be considered if conserva-

t, ion of salmon is the issue?

A. Yes. Salmon are a renewable resource. If their habitat is main-

tained and they are harvested at the proper rate, there will be

10

salmon for use and enjoyment for, all of foreseeable tlme, -—

Further, salmon have a terminal maturity. They all die after
spawning and individuals cannot be saved for the future. Within

12

two to five years, depending upon the species, the harvest mu. st

be taken and the spawning stock secured to ensure. another genera-

tion of sa.lmon.

15

16

17

18

19

Q. Is the regulation of the fi.shery necessary for conservation?

A. Yes. Salmon are public property until they are reduced to posses

sion by some individual. A fisherman has the incentive to catch

salmon but rarely the knowledge to know, of' his own accord, which

fish must be allowed to escape. Further, the individual cannot

be assured that other fishermen will not catch the salmon. that he

20

21

allowed to escape. History is consistent in that unregulated

fisheries lead t, 'o depletion of the resource and conservation is
not secured. Further, unless deterred, some people will fish or

care for their catches in a manner that wastes the fish. If a.

24

25

26

27

28

29

80

set net is not tended for several days, the first fish caught wil

be rotten and unfit for human consumption. Last fall fisheries

patrol officers seized a set gill net at the Stevenson area on

the Columbia River with approximately 2000 pourds of' rotten

salmon in it, . As another example of wast, eful practice, I have

heard it said that, if the Indians wished to use explosives, such

as dynamite, to kill fish, they would be within their treaty

right to do so. Explosives can be used for fishing. Many of the

fish that are killed by an explosion, however, sink and, are not .

recovered. Immature fish, food organisms, and other plants .and

Lasater Testimony — 4



animals essential to the ecological balance of the aquatic envi-

ronment are injured or destroyed.

Q. Are regulations necessary for conservation always restrictive?

10

12

A. No, I can remember that during the large 1958 sockeye run fisher-

men in northern Puget Sound were given over 20 straight days 'of

fishing with no closure. We have encouraged the Lummi Indians:to

fish for 7 days a week on the reservation when fall chinook of

hatchery origin are dominant in the Nooksack River. We have

asked the Skokomish Indians to fish 7 days a week in the Skokomis

River for hatchery coho. 'On large runs it is necessary to fish

hard for conservation purposes and regulations reflect this.
Q. Is it necessary for conservation that fishing in different areas

13 in rivers be managed differently?

15

17

18

19

20

21

22

A. Yes, Salmon migrating from the ocean commonly delay at the river

mouth and often at the lower reaches of the river. These are

designated as milling areas. Proper regulation should allow some

number of salmon to be caught and some number to escape. In a

milling area salmon are subjected to nets repeatedly and escape-

ment cannot be ensured. A weekly closure for escapement may go

by and at the resumption of fishing the same salmon are still
there. Net fishing is allowed in milling areas only under

special circumstances and such fisheries usually involve hatchery

stocks. As salmon leave the milling area and move upstream, they

24 usually move st, eadily through an. area t'hat we call waters of

26

27

28

29

30

33

passage. It is here that a portion of the run may be removed and

the remainder of the fish will move upstream' beyond 0he fishing

area. Spawning escapement car be 'ensured if proper gear restric-
tions and fishing times are applied. Next upstream there will be

holding water where the salmon congregate awaiting spawning time.

Depending on the species and race of salmon, the waiting period

may extend from a few days to several months. Salmon in holding

areas present 0he same problems as fishing in milling areas and

are even more confined. In addition, since they will no longer

Lasater Testimony — 5
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10

12

feed and must exist and spawn using body' reserves, harassment

will use up izz"eplaceable stores of energy and can be expected to

cause death prior to spawning. Such a loss of' salmon is wasteful

and diminishes the numbers of fish in the next genezation.

Spawning grounds will be found near the holding areas and gener-

ally upstream. Spawning salmon are a stationary group of salmon

with even less of an enez gy store than in the holding areas.

Further, harassment of salmon on the spawning grounds directly

interferes wit'h'the act of spawning. Spawning areas should be

closed to fishing.

Q. Is a particular area in a rIver always a spawning az'ea o'r a hold-

ing area?

14

17

18

19

20

21

22

23

25

26

28

29

30

A. No. There are five species of salmon and a number of races with

different times of migration and spawning areas. "A given poz tion

of a river may be spawning area for one species and water passage

for another. If they are also sepaz ated in time, the area might

be fished at one time and closed to fishing at another time.

Each river must be fished according to its physical characteris-

tics and the species of salmon which i~habit it . Exhibit, F-l. is
illustrative of the different areas on a river to which I have

referred.

Q. We have used the term "manage" in referring to the need to achiev

necessary conservation goals. Could you define what management

is as it pertains to the salmon resource?

A. Management is a term that includes all of the organized activiti
of man aimed at conservation of a resource. Management can be

separated in three main categories: (1) activities maintaining

or cz eating an environment so that salmon may be pzoduced in

abundance; (2) regulations which ensure that sui'i'icient salmon

escape the fishery to ensure production of the next generation of

salmon and, (3) regulations which ensure, to the extent possible,

that all salmon not needed for spawning are haz'vested and used.

Q. Are the fisheries f'or sa.lmon divisible into categories which

La,sater Testimony — 6



require different goals in management?

2 A. Yes, there are separate goals for the all-citizen commerical

fishery, the sport fishery, and Indian fisheries.

Q. What are your department 's goals for the all-citizen commerci. a.l
fishery?

6 A. One goal is that the harvestable portion of a salmon run is regu-

lated in such a manner that a fisherman has the opportunity to

catch fish in quantities that will afford him a profit for his

10

12

labor and his investment. A second goal is that salmon will be

processed and marketed so that the public at large will be able

to buy salmon for consumption. A third goal is that the economy

and well-being of all of our citizens will be. enhanced by use of

the resource.

Q. What are your department's goals for .tbe sport fishery?
15 A. One goal is a maximization of the recreational opportunity con-

17

18

19

20

sistent with wise management. A second goal is that salmon are

made availa'ble for the personal use of' those wbo wish to fish.
A third goal is that the fisherv will enhance the economy and

well being of all citizens by use of the natural resources of the

state.

23

27

Q. What are your department's goals for the Indian fisheries?
A. The goals f'or the commercial Indian fishery are similar or

identical with the goals for the all-citizen commercial fishery.

In addition, it is our goal to make salmon available f' or the

personal use of' Indians wbo wish to fish. A goal unique to

Indi. an fisheries is to make salmon available for ceremonial fish-

eries which have to do with their culture and religion.

Q, . Are the fisheries that you have indicated managed differently?
A. Yes.

30 Q. In what way are they managed differently?

A. Commercial fisheries, both Indian and all-citizen, are limited in

32 time and area but when allowed to fish there are 'no restrictions
on the amount of, salmon that can be taken by any individual.
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10

12

13

14

15

16

17

Further, by their nature, dizfer'ent types of commercial gear are

regulated diff', ezently. A reef net fishes at a set location and

is dependent upon visual sightings of salmon and is fished only

during daylight hours. Gill net boats are mobile and the nets

work best in dim light so that fishery in confined largely to

night hours. Purse seines az'e mobile and are a daytime gear.

Trollers fish. during the daytime with lures and are confined to

the ocean. They fish over a relatively long season without

intervening closed periods to meet, the market demand for fresh

salmon over a longer pez iod of time. Most Indian commercial

fisheries are in the rivers where set gill nets and dz ift gill
nets are used. These fisheries occuz on sa.lmon which have left
the more open marine areas and entered a funnel, so to speak.

Since the fish are so confined and concentrated between two banks

the fishery must be carefully regulated to prevent over fishing.

The sport fishery fishes for a longer period during the year than

commercial fisheries in order to ensure a maximum recreational

18

19

20

22

25

26

28

29

33

opportunity. The daily allowa'ble catch is limited so that a long

season can be allowed and meet conservation needs. Fuz'ther, a

bag limit is compatible with both recreational an'd personal-use

goals. This principle is also exercised for treaty Indian fish-

ing on the Columbia River where pezsonal-use fisheries are

allowed with dip nets and spears at places and at times that

commercial fishing with gill nets is not allowed. Indian fisher-

men and their tribal leaders have expressed to me that they place

a higher value on personal-use fisheries than upon commercial

fishing. At a meeting in Department of Fisheries' offices,
Yakima tribal leaders told me that their priorities ranked as

follows: 1. salmon for cez emonial purposes; 2. salmon for

personal use; 3. salmon for commercial sale. while at present

no personal use seasons have been established in the case area,

the department is willing to establish such. fishez ies for treaty

Indians.

Lasater Testimony — 8



Q. Does the migratory nature of salmon affect. regulations designed

to conserve the resource?

10

12

16

18

19

20

21

22

23

25

26

27

28

29

30

31

32

A. Yes. As salmon migrate from the ocean to Puget Sound then to a

river, they may be fished in all of. these places. If all of' the

available harvest, is taken in the ocean, then for conservation

purposes Puget Sound and the rivers must be closed. to fishing to

obtain the spawning escapement. If all .o'f the harvest is taken

in marine waters, the rivers must be closed. The regulation

pattern can create the need for closure for conservation purposes

at a later time and in a different area of the migratory route.

Q. Is a regulatory standard that regulation must be "reasonable and

necessary for conservation" and "meet appropriate standards"

sufficiently precise to manage an Indian river fishery in Puget

Sound and on the Olympic Peninsula coastal rivers?

A. No. The demand for salmon is such that all salmon taken can be

disposed of, so lack of demand will not stop the fishery. I'f the

conservation test, were liters. lly applied, other fisheries in the

ocean and Puget Sound would have to be curtailed as the river

fishery grew so that spawning escapement could be ensured. At

some point all other fisheries would have to be completely closed

and only then would it be literally necessary to halt t'he growth

of the river fishery to conserve the resource. The converse

would also be true. Too liberal regulat, ion of salmon fishing in

marine waters could bring about, the closure of an Indian river

fishery as being necessary for consei vation. But since Indians

and other citizens should have opportunities to catch fish, then

the question of when it is reasonably necessary for conservation

to close a fishery is more complex. Pair treatment for all fish-

ing groups requires' that standards be set for management, so that,

all groups share the catch in a manner that, will be fair to India

tr catv fishermen and to the all-citizen fishery.

Q. Is this fair share' principle an essential element of managing

an Indian river fishery to meet conservation needs?

Lasater Testimony — 9



A. Yes. The all-citizen fishery must be regulated so that treaty

Indians have an opportunity to catch a fair share of the salmon

harvest. , Once, a. fair share is determined, the Department oz

Fisheries should be required to regulate the fisheries in such

a manner that such oppoz tunity is presented. The problem for us

is that the courts tell us our regulations for an Indian fishery

must be "reasonable and necessar'y for conservation" and "meet

appropz iate st, andards" 'but then never t,ell us what those terms

mean. As I just pointed out, there is always a conservation

10

12

18

14

15

necessity to regulate any fishery. Judge Belloni in Oregon

interpreted these terms to mean that 0he Indians must have an

opportunity to catch a zair share of the harvest. We a.ccept that

principle, but tbe term "fair share" is vague like th'e t, erm

"conservation" when you attempt to apply it, in a management plan.

What we need is direction from the court a.s to what, would con-

16 stitute a, "fair share". We are hopeful this lawsuit will resolve

18

19

this problem so that we can stop being harassed. by lawsuits each

time we pass a regulation and let us get on with our job which is
to manage the fishery in the best interest of all of our . citizens,

20 Indians and non-indians.

21

22

Q. If this court simply adopted the ruling of Judge Belloni in the

Sohappy case to which you just referred, would that solve the

24

25

26

problem of giving the department an appropriate standard 'by which

to meet the requirement of a fair share?

A. No. We have adopted the pz inciple of the decision 'by Judge

Belloni to attempt to ensure Indians a fair share of tbe catch

27

28

He did not, however, define a "fair share". The result has been

that many Indians are not satisfied with their share or with the

fishery and have gone to court several times on the matter.

Furthermore, the Columbia River fishery is quite different in

32

88

charactez than the fishery in Puget Sound and has to be managed

differently so that the decision or principles adopted there

cannot be literally applied to a Puget, Sound fishery.

Lasater Testimony — 10



Q. You mentioned that the Columbia River "fair share" plan is not

appropriate for managing the Puget Sound and coast, al rivers

involved in this lawsuit. Why is that?

A. The fishery on the Columbia River involves an all;citizen fishery

in the lower portion and an Indian fishery in the upstream area.

The stocks are relatively unmixed or at least all Columbia River

stocks are tending to be on a single migration path and can be

followed directly from one area to the next. In Puget Sound we

have diverse runs going to many rivers, mixed stocks, mixed

10 species, and many different and more complex management problems.

For instance, in the Columbia River on runs bound for above

12 Bonneville Dam restriction of' the all-citizen fishery will

directly augment t'he Indian cat, ch and the effect, on escapement

14 will be known with considerable precision. In Puget Sound a

15

16

blanket restriction in northern Puget, Sound, where there are mixed,

stocks of a number of species from many rive'rs, will have other

effects, often adverse, than just, increasing treaty Indian

18

19

20

21

catches. For example, a blanket restriction could cause us

serious difficulties with over escapement in rivers and streams

where there are not Indian fisheries. ln order to. properly

manage the fishery we need a definition of a 'fair share that fits
22 Puget Sound and the coastal rivers and the Belloni decision does

not do this.
Q. Does the Department of Fisheries have a management model to

25

26

recommend to the court for the Puget Sound and coastal river area

involved in this case?

27

28

29

A. Yes, we do. In general, this model would set aside for the

Indians a percentage of the harvest from the fish produced by the

rivers involved in their treaty fisheries. The percentage would

80 be applied to the catch that, is taken under state jurisdiction in

areas that can 'be regulated by the State Department of Fisheries.

82 It would then be the responsibility of the state to manage the

fishery to ensure that this fair share reached. the Indian fisher-
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men.

2 g. If the State of Washington is to be responsible for ensuring

that the treaty Indians have an opportunity to catch a. fair
share of the salmon, should all salmon landed in the State of

Washington be counted in determining the size of the harvest from

which the Indians' share ls to be measured?

7 A. No. The total Washington landings cannot be used to arrive at

10

12

18

14

15

16

17

18

19

20

21

22

24

25

27

28

a fair share for two reasons: First, many salmon are caught and

landed in the state that; are bound for areas separate from treaty

fishing areas. Many salmon caught in the ocean off our coast and

landed in our state originate in California, Oregon or Canada.

Cat, ches of salmon in the Strait of' Juan de Fuca through the San

Juan Islands and northward to Canada are often fish bound for

Canadian streams and particularly the Fraser River. Further,

large areas, such as Willapa Bay, are not the usual and accustome

fishing places of treaty tribes. Only t:hose salmon which are

native to treaty fishing areas should be counted in determining

a fair share because it was only those fish that the Indians in

treaty t, imes had an opportunity to fish f' or. Secondly,

Washington cannot be held accountable for salmon harvested out, —

side of' its jurisdiction. Large quantities of salmon which are

spawned in rivers and streams within the case area are harvested

outside of state waters in international waters. This is some-

times a major portion of the catch of some species. Salmon so

caught are taken by fishermen from other states as well as by

Canadians. The state can likely regulate its own citizens in

international waters, but cannot regulate the ocean fisheries to

ensure that any particular share will migrate back to state

waters. In set, ting up a fisheries management zone 'between three

and twelve miles off shore, Congress specifically excluded state

jurisdiction in those waters. The state cannot' license fishermen

or collect a landing tax for fish from outside of three miles of

its shores. If further restrictions are necessary in inter-

Lasater Testimony — 12



national water s to ensure a fair share to treaty Indians, such

regulations are within the jurisdiction of the United States

Government. If the Canadian take is to be curtailed, the United

States Government alone has the power to negotiate or reach

agreement with Canada; The State of Washington cannot be respon-

sible f' or matters outside of its jurisdiction.
Q. Is there a problem in ensuring that salmon native to areas fished

by treaty Indians escape the ocean fishery?

10

12

14

16

17

18

19

20

21

24

25

27

28

28

80

31

82

A. Yes. The offshore fishery for chinook and coho salmon is taking

a major portion of the harvest of those species and has led to

severe restriction of the fishery in Puget Sound. Figures used

by the United States in negotiating with Canad. a this year show

that Canadian fishermen are taking approximately 83 percent of

Puget Sound chinook salmon and approximately 65 percent of the

coho.

Q. Should any salmon taken under the jurisdiction of the Inter-

national Pacific Salmon Fisheries Commission count toward a fair
share?

A. Yes. The Commission's regulatory activities are in the Strait
of Juan de Fuca and northern Puget Sound, as explained in the

joint biological statement on pages 101 to 103. The State of

Washington, through its Director of Fisheries, shares in the

management decisions of the Commission, and United. States fisher-
men fisning under regulations re'commended 'by the Commission are

licensed and otherwide regulated by the state. Salmon bound for

Indian treaty fisheries should be counted, but salmon. bound for

Canada should not be counted.

Q. In the management model you have proposed, why is the fair share

determined in a percent of the available harvest spawned in the

rivers within the case area on which there are Indian fisheries?
A. Essentially there are three reasons: (1) a percentage share.

affords a definite standard necessary f' or management planning;

(2) a percentage share is conservationally sound; and (3) it, is
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the fairest method.

10

12

18

14

15

16

17

19

20

21

22

25,

26

27

28

29

80

82

It is essertial in planning the management of a complex

area like this, where there are. . several fisheries, that, we have

fixed standards to work toward. If a fisheries manager asks me

what; to do and I tell him only that his management plan must 'be

fair, he won't know how many fish should go where, and his plan

will be indefinite and subject to constant challenge.

You have to understand h'ow a manager works in order to

appreciate the need for a definite standard to be applied t, o the

fair share principle. The manager must take all the data avail-

able to him on the fisheries, including the species of salmon

approaching, their probable migration route, their predicted run

strength, and the expected fishing effort to carefully make

estimates and plans as to how the fish will behave and how the

fishermen will behave and where the catch will be taken. This

must, be done with considerable precision so that we have an idea

of' how the fishery will go in a particular year . Then we have a

framework which can be modified as the fish show up, so that we

can react to the actuality of the fish run that presents itself.
Without a precise goal, it, is impossible to plan, and advance

planning is essential if the harvest of the fish is to be propert,

managed and the resource conserved. Time is of the essence,

because t:he fish don't wait. They move very, very quickly.

Salmon can move from the Strait, completely through the Sound and

be in other fisheries in three days. Thus, I would say that any

definition of' a fair share must lend itself to a management plan

that affords an opportunity for precise advance planning of the

harvest. A fair share based on a percentage of the harvest meets

this requirement because it gives us a'definite goa.l to be work-

ing toward in planning the harvest in any given year.

As for the conservation of the resource, achievement of

the necessary spawning escapement has to be the final goal. Thus,

the management system has to allow the harvest to reflect the
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actual run size of fish and vary with it and not separate from it'.

The percentage share does just that, since in abundant years the

share is increased and in lean years it is reduced automatically.

Finally, the plan will be fair. Once the decision is
made as to what percentage constitutes a fair share, then the

management agency can plan and work toward that goal and achieve

it and, I think, achieve it with regularity. lf a run is poor, no

one fishery is penalized more than another — all have to share in
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a reduced harvest. Conversely, if a run is large, all fisheries

can share in the bounty thereof' and no one then is short of fish.
due to some other standard that is not. related to the size of the

fish run.

Q. Why not just set a fixed quota for the Indian ca.tch?

A. The fixed quota system would provide for a fixed standard. The

fixed quota, however, does not meet sound conservation practices.
On years when the run is low, the quota catch may very well

exceed the number of fish available for harvest and the quota of'

fish will be taken directly from necessary spawning escapement.

For instance, this year we expect a very small run of chinook

salmon to return to Puget Sound from int, ernational waters. We

have closed the commercial fishery and reduced the sport fishery.

An Indian commercial net fishery with a i'ixed quota on this run

could be expected to reduce the spawning escapement. below neces-

sary or desirable levels, and that would be unsound conservation.

Furthermore, a fixed quota will be unfair to fishermen, both

Indian and non-Indian, and may well be unfair to the state. On a

year when the run is low and the Indian quota will take the

ent, ire harvest, the all-citizen fishery then must be entirely

shut down to meet spawning escapement goals. On a year when the

run is very good, the Indian will be i'ized to a quota which will

be low on that year and the all-citizen fishery will have a

bountiful harvest and the Indian will only catch his fixed quota.

Some years the 'return, and, it may be true this year with chinook

&3
Lasater Testimony — 15



salmon, would be so low that the state would be in the position

of having legally to see that the Indians got a particular quota
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of salmon when that number might not even enter its jurisdiction

at, all. It would be unfair to the state to penalize us in such

a situation. All zishermen want the opportunity to make a large

catch and to fish with the least possible restrictions within any

regulation plan adopted. A fixed quota is rigid and would

depress a fisherman's ability to use all of his skills to the

utmost. In addition, a fixed quota is foreign to the Indian

manner of fishing. Even in treaty times and 'before, run sizes

fluctuated due to combinations of natural circumstances and the

Indian catches reflected this run strength.

A comparison can be shown between the workings of' a

percentage share and a fixed quota management system. Suppose

that a particulaz run of salmon' averages 5000 salmon. Escapement

needs are 1000 salmon, thus 4000 salmon should be harvested.

Assume that treaty Indians are to catch 20 percent of the harvest.

If a quota is set it will be 800 salmon annually. If the run is
average, oz' 5000 salmon, both the pez cent share and the quota

is 800 salmon and the escapement, goal of 1000 salmon ..can be

reached. With a poor run of 1500 salmon, only 500 salmon are

available for harvest and a 20 percent shaz e is 100 fish. If a

quota oz 800 salmon is taken, the escapement goal will not be

met as only 700 salmon will remain. Purther, all othez fisheries

must be entirely closed and not share in, the harvest. Iz" the

run is 10,000 salmon, 9, 000 will be available for harvest. A

20 percent share is 1800 salmon and the escapement goal will be

met. If these three years are summed up, under a percent share

the spawning escapement would have been met each year and conser-

vation sez ved. In addition, the total Indian take would be, 2700

salmon. With a quota, escapement needs would have been short by

30 percent on one 'year and the Indian take would be 2400 salmon

so that under the quota, both escapement and the Indian catch

Lasater Testimony — 16



would suffer. I have illustrated these three examples on

Exhibit F-2.

Q, .: In the examples you have used, there was widely fluctuating run

size. Would fluctuations typical of those .presented in the

example be found in the river systems and watersheds involved in

the case area?

A. Yes, they will be found. Survivals vary due to combinations of
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weather, river flows and such, and at times the result of spawn-

ing is that only one salmon or less beturns for every salmon that

spawns. We have had examples of where one salmon produced as

many as 20 returning fish on the ensuing run, so that while I
have shown examples that varied less than one in ten, we do have

examples where runs have varied as much as 1 in 20. .

Q. Do you have access to any statistics which would verify this

fluctuation in run size which your example refers to?

A. Yes, I have. 1 can refer to the 1970 Fisheries Statistical
Report of the Washington Department of Fisheries and find such

examples. In the table on page 38, la'beled Catch of Salmon on

Puget Sound Excluding Off-Shore Catches and Number of Pish, there

are a number of examples.

Q. Is the 1970 Fisheries Statistical Report a business record of the

Department, of' Fisheries that is kept in the normal co'urse of its
business by the department?

A. Yes, it, is.
Q. We will designate the 1970 Fisheries Statistical Report as

Exhibit F-3 and request that it be admitted into evidence, Now,

referring to the table that you mentioned on page 38 of Exhibit

F-3, could you give us an example of. this fluctuation?

A. Yes. This table is of the catches of salmon in Puget Sound from

the year 1913 forward and in recent years. There are'any number

of examples here, but I can refer to the cat, ch of silver salmon

in 1960, which was less than 104,000 salmon, and to the catch . in

1970 which was very nearly 850, 000 salmon. Between these years,
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catches fluctuated less extremely but were st times double other

years.

Q. Why not just cut back on the all-citizen fishery in marine waters

so that the treaty Indians can catch more salmon?

10

A. First, there would be no fixed standard so that the fisheries

manager could plan a management outline for the coming season.

He has no way of knowing how much to cut 'back, how many salmon

the Indians will catch so that he can plan through to the spawn-

ing escapement. In these circumstances the manager might esti-
mat, e how much he shoulo. restrict the all-citizen fishery and he

might estimate how many fish the Indians might take and how hard
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15

they might fish and he might be wrong in either or both of thes'e

area. s and find that. he doesn' t, have enough fish left oyer to

meet spawning escapement needs and conservation suffers. Further,

the plan is not conservationally sound because our experience in

17
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19

trying to manage for the reservation fisheries is that there is
a tendency of Indians to fish without regard. to run size. In

some cases overfishing has occurred because the Indian fishery

does not properly reflect the size of the run and the capability

20

21

of that run to produce a harvest over and, above the spawning

escapement. Nor will fairness be achieved by such a method

22 because there is no way of knowing what, share is fair to either

fishery. You make estimates of' what each will catch and chances
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are that neither fishery will believe that'they have received a

fair share.

Q. In the past, you have regulated the fishery to make an allowance

for reservation catches without any authority to regulate on the

reservation. . Why can you not now just cut back the all-citizen.
fishery to make an allowance for-an off-reservation fishery?

82

A. First, I would not, e that such management has not been without

it, s conservation problems as I mentioned previously. But there

is also an important difference between managing for an esti-
mated reservation catch and. an estimated off-reservation catch.
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Reservations are fixed in location and in size. The physical

limits of a reservation on a river limit the number of favorable

places to fish and, therefore, a reservation fishery is by its
nature self-limiting. But we are talking about an off-resezvatio

fishery in which the plaintiffs claim usual and accustomed fish-

ing grounds in all the streams, rivers and marine areas of the

case area. There is nothing to limit such an Indian commercial

fishery. The market, for salmon is such that it can absorb all
the available fish. They are valuable and the incentive to catch

the fish is there, there is money to be made. In our experience,

such fishezies will expand until something stops them. That

something may be z egulations or it may be that the catch becomes'

so great that spawning escapements suffer and the runs subse-

quently decline and conservat, ion is not served.

Q. Do you know of any examples in, the Indian z.isheries where such

an expansion occurred?
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A. Yes, I do. That, foz instance, was what the Puyallup case was

all about in the original. A fishery began and expanded till
the river fishery was at a maximum level; the fishez y expanded

with larger and larger and more complex nets to Commencement Bay

at, Tacoma so that the catch exceed. ed anything that, the rivet

could produce. Escapements to the hatchery and wild escapements

suffered, and the total production of the river subsequently

declined, as indicated in Exhibit F-A.

Q. We will submit Exhibit F-0 f'or illustrative purposes. Could you

manage an Indian z'iver fishery if the requirement were that your

regulations meet a test of 'being the least restrictive regula-

tions that, would be reasonable and necessary for conservation?

A. No, I don't believe that we could. I don't think the. t we can

ever meet that standazd. I don't know of any management plan

that I have evez" seen or helped devise or have worked with that

I, myself, could not challenge as not being more restrictive in.

some measure than some othez plan. I am quite sure that such a
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plan cannot be devised. It will always 'be open to such criticism

because the term "least restrictive" becomes a matter of opinion

and judgment and is not tied to the objective factual picture in

any definite way. At present, the Department of Fisheries must

show that its zegulations are reasonable and necessary for con-

servation. Me could better meet this if fixed standards are set.

Ne cannot and will not be able to prove the negative, however,

i.e. , that no other system can be devised which is less restric-
tive.

Q. If Indian tribes could successfully show that theiz regulations

were less z estrictive than the regulations proposed by the state,

what would be the effect on the management pz ocess if the' court,

were to impose on the department the tribal regulations?

A. First, I would expect the Indian tribes to always be, able to

devise a less restrictive regulation than put forward by the

department because up until the time the all-citizen fishery is
reduced to zero, they will always 'be able to show that the

department can meet the test of conservation by shutting down

other fisheries. In this case, also, management will be so

fragmented that it will be impossible to plan a rational fishery

which meets the needs of conservation and, in fact, ensures a

fair share to Indians, . Furthermore, management will be taken out

of our hands and placed in the hands of the court. My under-

standing of the Puyallup decision is that regulation of Indian

off-resezvation fisheries is the responsibility of and is under

the authority of the st, ate. Zt is critical that Indian input

into the regulation-making process comes prior to the adoption of

the regulations. Ouz state Administrative Procedures Act pzovides

30

81

32

full opportunity for Indians to participate in the regulatory

process. In addition, the depaztment will and has made special

efforts to include Indians in this regulation-making process. If
the "least restrictive" standard applies, I would expect Indians

in each case to pzepaz e less restrictive regulations, and if they
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were successful in challenging the state regulations, the entire

regulation pattern for that season would be in jeopardy. Multip

that situation times the thirteen tribes who are plaintiffs in

this law suit and you can imagine the chaos that would result in

our management program.

Maybe if 1 give you a capsule summary of the steps taken

to adopt regulations, you will appreciate why the Indian contri-

bution should. come in the planning stage instead of after the

regulations' adoption in a court test over whether their regula-

tions are less restrictive than ours. We have indicated the

planning process in Exhibit F-5 which is illustrative. As soon

as one salmon season is over and the da. ta processed, planning

begins for regulation of the next season's fishery. Months are

requir ed to make and refine predictions and test ideas f' or

managing the runs brought up by department experts. The sug-

gested plan is studied and alternatives weighed up to the

director's level. The Administrative Practices Act pr ocedur es

are brought into, play, requiring at least 20 da.ys between noti-

fication and a hearing. Hearings are held and the input received

there evaluated and factored into the plan. The regulations. must

be adopted prior to first salmon runs in late spring and in time

for notification of fishermen so that they, too, can plan their

fishing season. If, after regulations are adopted, they are

successfully challenged, there is no way to replan the fishing

season before the salmon arrive. A far better standard. is a

method which would test the reasonableness and necessity for con-

servation against some definitive fair share principle.

Q. If a tribe fishes in marine waters where stocks of salmon from a

number of streams occur, how might the treaty right be met?

80 A. In this case, Indians would be scheduled for more fishing time

than is scheduled for the all-citizen fishery. For example, it
would not be proper or possible to ensure the Makah Indians a

particular share of all of the salmon in their usual and
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accustomed fishing area. Salmon originating from California to.
British Columbia are found off Neah Bay. Instead, the Department

of Fisheries has set. a year-round troll salmon season for Makah

Indians near the reservation and schedules more net fishing days

in the Strait of Juan de Fuca t'han are allowed other fishermen. .

Similarly, the Squaxin Indians and the Tulalip Tribe may fish in

certain areas within sa.lmon preserves where no other people can

fish, with nets.
9 Q. Can the Department of Fisheries manage the Indian treaty fishery

10 and the all-citizen fishery to prevent waste and over escapement?

11 A. Yes, provided that the plan for ensuring the treaty Indians a

12

18

fair share is flexible so that the Department of' Fisheries can

set regulations which will respond to vagaries of run size and

15
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migration by species and race as well as weather and the changing

of fishing patterns by Washington fishermen. ' A fair share

expressed in percent of production leaves the management of the

fishery in the hands of' people trained and. experienced in fisher-

ies management, .
19 Q. Have you arrived at any principles which would. apply to the

20

21

proper use of a flexible management plan based upon .fixed

standards such as the percentage share system you have proposed?

22 A. Yes. First, such flexibility is not to be used to detract frbm

23 the treaty Indian catch. The need for such flexibility may

often. be used for conservation a.s well as fair distribution of
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the catch. For instance, in 1973 the chinook run is expected to

be very small and should be protected. However, closely follow-

ing and partly overlapping the chinook run we expect a large coho

run. The large coho run should be harvested, but in. , so doing

same. late-runnihg chinook .will be taken. The department then

could say that the coho must be taken for conservation purposes,

but no chinook remain for the Indian ca.tch, also for conservation

purposes. The percentage fair share would ensure the Indians

their percentage of the harvest regardless, either directly or
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to be made up in another species (for instance the coho) or as a

de'bit to be made up the following year. Secondly, the manner

and time of. the all-citizen fishery is not a concern under t' he

treaty right unless it detracts from the treaty right or physi-

cally interferes with fishing by treaty Indians. The claims or

jealousies of other fishermen which are very common in fisheries

management are without justification for the treaty Indians if
they are in fact catching their fair share. The cat, ch is the

proof that other fisheries are being curtailed so as to meet the

treaty right. Further, the state can then exercise its regula-

tory authority freely in managing the manner and places of fish-

ing of its non-treaty citizens.

18 Q. Must all of the treaty Indians catch the fair share percentage in

order that the treaty right can be met?

15 A. No. If the state can demonstrate that sufficient salmon were
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allowed to escape to the Indian fishery, but due to . conditions

beyond its control or. reckoning the Indians did no't catch a fair
share, the state has met its obligations. . Situations could occur

where the Indians would make an 'insufficient effort to catch the

salmon. A severe price, drop could reduc'e fi.shing effort; a

disaster such as a fire could destroy the fishing gear; or a sale

of reservation timber and subsequent i.ndividual benefits might

make the hard labor of fishing temporarily unattractive. Further,

a natural disaster such as. storms, floods, drought or changes in

the behavior of the salmon might curtail the cate'h. Such

occurrences are well known in the hist, ory of fishing and will.

always affect fishermen. When such things truly occur and 'can be

documented, the state should not be penalized.

29 Q. Do you have any guidelines which have to do with the manner of

80 fishing or the gear used .by treaty Indians in the taking of

salmon?

82 A. Yes. The state should seriously consider any method of taking

salmon which is traditional to the Ind. ian people or modern
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methods and gear where it is applicable. . The wishes of the tribe
should be strongly considered in this regard. The state should

be able to reject frivolous or negative practices. Under a

"least restrictive" standard the state might be forced to. prove
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that a particular poison should not be used or some mechanical

fish-catching device quite foreign to the traditions of Indian

and non-Indian alike.

Q. Could the wishes of the Indians affect 0he manner of fishing?

A. Yes, it could and the regulations of the Department of Fisheries

reflect this. I believe the treaty right, is a tribal right and

that the tribe may wish controls beyond those deemed necessary

by the Department of Fisheries. For instance, in the off'-

reservation area on the Nisqually River the tribe asked that our

regulations include a minimum gill net mesh restriction of 6-1/2

inches and a weekend closure. Both were adopted, although

neither was considered necessary by the Department of Fisheries.

Further, the state should be free to negotiate agreements with

the tribe which are of mutual benefit. The department now has

working arrangements or contracts with the Squaxin, Lummi, and

Tulalip Indians regarding salmon culture and sale of fish to the

state. Such efforts might become more important' to the tribe

than some aspects of fishing and the tribes should 'be .able to

reach agreements with the state which they see to be in their

best interests.
Q. lf the court .were to adopt the percentage-of-the-harvest method

of defining a fair share for treaty Indian fishing, does the

Department 'of Fisheries have a data base upon which it could

manage the fishery on that basis?

A. Yes, we have. We have all of the standard data and fisheries

statistics. In addit, ion, this material has been analyzed with

special consideration f' or catches of salmon production from

Indian rivers and a report has been prepared.

Q. What is the name of' the report that was prepared and by whom was
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it, prepared' ?

A. . The report is entitled "Catches of Salmon from Indian Fishery

Rivers of Puget Sound, Coastal Washington and the Strait of

Juan de Puca" and was prepared by Dr. Steve Mathews.

Q. Was Dr. Mathews working under your supervision at the time he

prepared this report?
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A. Yes, he was biometrician with the Department of Fisheries and

was working on the statistics of the department. He prepared

this report as a part of our regular duties in analyzing all of

the fisheries that we manage.

Q. Could you explain what a biometrician is?
A. A biometrician is a statistical mathematician who specializes in

the application of mathematics to biological systems and situa-

tions. In the case of Dr. Mathews, he was a fisheries biologist

who worked for the Department of Fisheries for some time and then

returned to the University of Washington f' or his doctorate in the

mathematical field. , so he has years of experience as a fisheries

biologist as well as being a fine mathemat, ician.

Q. We will designate this report Exhibit P-6. Mr. Lasater, are you

an expert in the mathematics covered in this report yourself?

A. No, I am not, in the sense that, I could say that, the mathemat, ical
method is the best or only method to be used. I under stand the

method used.

Q. Are you satisfied, based on your experience as a biologist, that

the method used reason'ably portrays the distribution and catch

of salmon from the rivers analyzed?

A. Yes, I am satisfied that this document does portray the actual

situation in the fishery so that we can devise management plans

from thi. s data.

Q. We move the admission of Exhibit F-6. Would you explain the

31 method used by Dr . Mathews in his report?

A. The first step was to gather together all pertinent data for

analysis. This data would include catch statistics at all levels
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to determine 0he harvest and all spawning escapements both to

batcher'ies and for wild salmon. Calculation of the distribution

and, contribution of the rivers to the various catches required '

the use of all, data from tbe case area for contribution and dis-

tribution of marked salmon and tagged salmon. Consideration was

given to any information regarding migration, routes and timing

of the salmon.

8 Q, . How does the da.ta from the marked salmon and tagged salmon, show

the catch of salmon from a particular river?

10 A. Salmon are marked by placing some identif'ication on them or a fin

clip, excising one fin. when they are very small at the time they

are released from a hatchery or migrate to the sea. , With caref'ul

allocation of' these marks, confusion can be avoidecl and the

14 salmon can 'be tracecl throughout their lire in the marine f'ishery

16

wherever caught. Our people sample catches, sport and commercial,

from all of the f'isheries that will fish on them, looking for

18
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marked salmon and noting the ratio of marked salmon to unmarked

salmon. Since we can identify these fish as originating at a

particular place and, you have the ratio of marked salmon to

unmarked salmon, you can multiply this ratio times the f'inal

21 catch and determine the origin and num'ber of marked fish that

22 have been caught in any particular fishery. Tagged salmon differ
from marked salmon in that the f'ormer are captured in the rivers

24 - or in the marine areas when they are at a large enough size to
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have a tag affixed to them. They can then be identified as t;hey

migrate through the fishery and return to the rivers. Then as

they are captured, you know in which fishery and its location.

Zn addition, the fishery and the location of' capture gives you

the migration routes and timing. Tagged f'ish which are not

caught in any of the fisheries will escape and can be counted on

the spawning grouncls or at hatcheries.

82 Q. Prom the tagging studies and, marking studies, can you determine

which. fishery is taking the fish?
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A. Yes. All t'he agencies along the coast that manage salmon or

record catches sample for marked fish; therefore, at every land-

ing port of any importance, the salmon landed are sampled to

determine. the number of marks in a catch. The actual catches are

also recorded and the num'hers of unmarked fish. are recorded, as

well as the location of where the fish were caught. , This data

can then be analyzed to show the numbers of marks found in each

fishery, the proportion of' those marks to the actual catch and,

10

therefore, the actual contribution of those marked fish to that

fishery.

12

18

15

Q. Mould it be correct, then, that you could determine on the basis

of your marked and. tagged studies what portion of the fish, for

instance, the Canadian fishery might be taken of Puget Sound

origin fish?
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A. Yes, this has been determined and the figures were used in .the

recent negotiaiions between. the United Staies and Canada. Sample

of salmon caught in the Canadian f'ishery showed that salmon wiih

marks originating f'rom the Puget Sound area were very common', in

fact prevalent, in that fishery. This is direct evidence that ih

Canadians are intercepting Pugei, Sound salmon and can be used

directly io determine tbe numbers.

Q. Have marking studies been done on every river analyzed in Dr.

Mathews' study?

10 A. No, they have not. The contribution of some streams has been
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judged to be similar to that of other nearby streams where studie

have been performed. For instance, no marked salmon have been

released ini;o the Nisqually River which will return prior to 1974.

However, millions of marked salmon have been released from the

Deschutes River a f'ew miles io the south and from the Minter Cree

hatchery to ihe west. Young salmon f'rom these t;hree st;reams must

migrate northward through Puget Sound at the same time and ii is
reasonable to assume thai they would behave in a similar manner

in the fishery.

As mentioned, marking experimeni, s have been begun on the

Nisqually River and if dif'ferences become apparent, the data will

be used to update i-, he studies. Such experiments are part of a

continuing ef'fort to improve the data base.

Cooperation of Indian tribes is necessary i.n marked salmo

experiments since the incidence of' marks in the Indian catch is a

necessary part Of ihe basic data. In 1971 the Federal Government

contended that the state had no jurisdict, ion over fishing within

the boundaries of ihe old Puyallup Reservation. Pending a judicial

determination of the reservation st;atus, the department felt it
was unfair to the Indians to subject them to arrest when the Unite

States Government was telling them they could fish unrestricted,

so the Department did not enforce its regulai, iona and did not f'eel

free io sample Indian catches ir thai area. . In that same year, a
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plant of marked coho salmon was due back in 0he Puyallup River so

the department asked the Bureau of Sport Pish and Wildlife to get

information on the catches so that the cost and the results of

the experiment would not be wasted. No data was received and

important information was lost.
6 Q. What was the purpose of' Dr. Mathews' study?

7 A. Dr. Mathews wished to determine the ratio or the proportion of

the salmor caught from particular rivers by the Indian fishery an

10

by the all-citizen fisheries in the marine areas wherever they

occurred.

11 Q. If fish are not marked or tagged, is there any way of knowing

12

13

14

whether a particular fish that is caught originated in a par-

ticular stream?

A. Not dir ect, ly, no.

16 Q. Would catch statistics alone then be able to give you the number

16 of fish originating from a particular stream caught in marine

environment?

18 A. No, they would not because the st, ocks are mixed.

Q. How, then, wa. s Dr. Mathews able to determine the number of fish fr
20 a particular river that was caught in the marine areas?

21 A, It was necessary for Dr. Mathews to derive a calculation 'by which

he could estimate the number of fish from. a particular river in

the marine area. Much of our information about the fish is inddrec

because you cannot just walk out and count them. You do sampling

26

and marking identification studies, so most of the information

is calculated and statistically estimated based. on indirect metho s.

28

29

Q. Is the formula on page 2 of Dr. Mathews' report, in which he stat s

that the TMC. . is equal to R . . times the sum of' E . g H. .j j ij ij
P. . s I. . a formula to determine the number of fish caught in the

&j
marine environment of a particular species from a particular river

31 A. Yes, it is. The symbols are identified on p; 2 of Dr. Mathews'

report. The TMC. . is the total marine catch of a part, icularij
species from a particular river and is the product of the equatio
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is the average ratio of the all-citizen marine catch to, theiJ
return to the river. It is derived from marked fish studies,

10

primarily, and any other pertinent data, whereby the number of

fish caught in the marine area from identifiable fish can be com-

pared to the actual observations of fish bearing such a mark whic

return, to the river. This ratio is multiplied times the sum of

1) the average annual escapement of the species to the river whic

i.s derived from index counts in spawning areas; 2) the average

annual hatchery escapement 'of the speci. es where it is applicable

by actual counts at our hatchery racks; 3). the average annual rive

12

16

18

19

20

21

22

24

25

26

27

28

29

31

32

sport catch of' the species in that river derived from punch cards;
and 4) the average annual Indian fishery catch of the species in

that river derived from the fish. tickets that are received from

the sales of those fish. These last figures reflect the Indian

commercial catch. Thus, Dr. Mathews' figures do not include the

Indian personal-use catch, nor do the calculat, ed percentage shares.

Q. When you say average annual, wh'at, period of time are the figures

in this r epor t averaged over?

A. Six full years of natural escapement data were used as the base

years. 1965-1970 was used in terms of' estimates for chinook,

coho, . chum and sockeye salmon. Pink salmon, which run only every

other year in Puget Sound, were compared over six odd-year cycles

from 1959 t, o 1969.

Q. Would the figures for the average annual natural escapement count

hatchery escapement count, river sport catch count, , and Indian

fishery catch count be based on actual counts made of those fisher-

ies for escapements?

A. Yes, each count is based upon physical counts or physical repo'rt-

ing of the catch, such as somebody weighing and counting t;he fish
and putting them on a fish t, icket and sending t;hat information to

the d partment.

Q. Could you give us an example of how this formula might work in

determining the total marine c'atch from a particular species of a
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particular river?

10

A. For instance, if the ratio of mar ine catch to the river return,

as found by tagging and marking studies, was 2:1, then for every

salmon that returned to the river, two are caught in the ocean.

If the return of' salmon to the river was 5000 chinook, as deter-

mined from the actual counts of the. river fisheries and escapements

the ocean catch of salmon from that river would be estimated at

10,000 salmon.

Q. Did Dr. Mathews then break down the marine .catch into the catches

of specific fisheries in marine areas?

12

A. Yes, he did. It is important to know where the fish are caught,

which fisheries catch them, and in what numbers in order to

manage the fishery.

Q. What, was the basis of his determination as to the 'breakdown of

16

17

18

the catch to specific marine fisheries?

A. The marked fish, tagged fish studies, once again, will show the

ratio of the catch of fish of that particular mark in the particu

lar fisheries. With enough of,these studies, then, one can get a

20

21

22

23

26

27

28

29

30

pretty good idea of the distribution of catch from the various

areas and rivers of Puget Sound into the various fisheries in the

marine areas.

Q. What then. was the sum product of the analysis of Dr. Mathews?

A. His final product is a seri. es of figures which show the distribu-

tion of the catch and the return to a number of i.mportant rivers

in Puget Sound. These figures will show the Indian catch, the

r iver sport fishery catch, the hatchery spawning escapement, and.

the wild spawning escapements as their total return to the, river.

It will show the distribution of the marine catch from that, river

in such areas as the California troll fishery, the British Columb

troll fishery, the Washington troll fishery, Oregon troll fishery,

32

sport fisheries in British Columbia, Washington and Oregon, the

net fisheries in Canada and the Strait of Juan 'de Fuca, net fishe

ies Johnson-Georgia Strait area in Canada, the Washington net
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fisheries in outer Puget Sound, inner Puget Sound and the sport

fishery in Puget Sound.

3 Q. Has your department prepared exhibits showing the distribution

of the catch from rivers upon which there are Indian fisheries?

5 A. Yes, we have.

6 Q. Mere these exhibits prepared on the basis of the f'igures contained

in Dr. Mathews' report, in Ta'bles 1-27?

8 AD Yes they were.

9 Q. Ne will mark these exhibits as follows and move their admission:

10 Exhibit Estimated Catch and. Escapement of' Salmon

Originating from Several Puget Sound and

12 Coastal Rivers on which Indian Fisheries Occur .
13

14

18

Exhibit

Exhibit F-10

Exhibit F-9

Estimated Catch. and Escapement of Salmon

Originating from the Hoh River.

Estimated Catch and Escapement of Salmon

Originating from the Hoko River.

Estimated Catch and Escapement of Salmon

Originating from the Nisqually River.

19 Exhibit F-11 Estimated Catch and Escapement of Salmon

20

21

22

23

Originating from the' Nooksack River.

Exhibit F-12 Estimated Catch and Escapement of Salmon

Originating from the Puyallup River.

Exhibit F-13 Estimated Catch and Escapement of' Salmon

Originating from the Quillayute River.

26

Exhibit F-14 Estimat, ed Catch and Escapement of Salmon

Originating from the Skagit River.

27 Exhibit F-15 Estimated Catch and Escapement of' Salmon

Originating from the Skokomish River.

Exhibit F-16 Estimated Catch and Escapement of Salmon

31

Originating from the Snohomish-Stillaguamish Riv

Exhibit F-17 Estimated Catch and Escapement of Salmon

Originating from the Southern Puget Sound,
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Q. Mould you please describe the Exhibits F-7 to F-17.
A. Ex'hibit F-7 shows calculations of the distribution of the average

annual catch from a composite of the Hoko, Quillayute, Hoh,

Skokomish, southern Puget Sound streams, Nisqually, Puyallup,

Snohomish, Stillaguamish, Skagit and Nooksack Rivers. Exhibits

F-8 to F-17 show the catch distribution for particular rivers.

10

Included for each is the spawning escapement and the amount of th

catch taken within three miles of the coast or within, state juris
diction and that taken outside of three miles.

Q. The ta'bles and f'igures show a great variation in spawning escape-

12

14

15

17

18

19

20

21

22

28

25

26

ment. Can you explain this?
A. Yes. The bi ology oz the salmon is a major factor. Among other

things, Pink and chum salmon go to sea as small fry and z earing

space in the river is not a limiting factor, but mortality at sea

is 'high. These salmon require that a. large part of the run

escape to spawn. On the other hand, 'f'all chinook x ear in the

river f'or about 120 days, so their mortality at sea. is less and

few spawners are needed. Coho rear in the river f' or a full year

but their numbers are limited 'by rearing space in the stxeam

duz ing the summer low flows. Further, a Pink salmon will carry

about 2, 000 eggs, a coho about 3, 000 eggs, and a chinook salmon

about 5, 000 eggs with corresponding spawrzing z equirements. The

character of the river is also important. For instance, a. river

which has a limited spawning area f' or coho but a, great deal of'

rearing area can be cropped heavily. In some cases we rely on

experience alone to know that a particular escapement produces

28

29

the maximum run from a river.
Q. What do the tables in Exhibits F-7 to F-17 show about 0he fisheri

on the, stocks and rivers indicated?

80

81

33

A. The table in Exhibit, F-7 for the aggregate of the several rivers

will provide an understanding of all 'che tables in Exhibits F-7

to F-17. First, for chinook salmon the great, est part of the cate

is taken outside of state jurisdiction. Of the catch within stat
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jurisdict, ion, Indians take 7. 8$ of the. . total runs while tbe all-
citizen fishery takesl8. 8f. . Second. , f' or coho the major part of
t'he catch also comes in waters outside the state jurisdiction.

Within state jurisdiction, Indians take 7. 8%%u of the runs and the

all-citizen fishery takesl7. 9%%u. Third, for pink salmon, over hal

of the catch is taken outside of state jurisdiction, and within

state jurisdiction Indians take 8/ and the all-citizen fishery

takes 25. 9%%u of the run. Much of the Pink salmon catch is taken

under tbe management of the International Pacific Sa.lmon Commissi

10 Fourth, few chum salmon are taken outside of state jurisdiction

12

since very few take lures or bait in ocean waters. Indi, ans take

19%%u. of the total run and non-Indians take 24'. .
18 Q. What conclusions do you draw from Dr. Matbews' report and the

14 tables in Exhibits F-7 to F-17?

16

A. First, with chinook, coho, and Pink salmon, a great portion of

the catch is taken in international waters which are not under

18

19

20

21

jurisdiction of tbe state. Secondly, the Indian fishermen take

a significant percentage of the salmon from these rivers especially

when compared with the all-citizen catch within state jurisdictio
Further, data so compiled and analyzed forms a basis for calculat'

and managing a fair share of the, catch for treaty Indian fisherie
22 Q. Earlier in your testimony you indicated, . that the United States, :.'

negotiating with Canada this year regarding the interception of

25

26

27

28

salmon from one nation by C, he fishermen of another nation, con-

tended that Canadian fishermen were taking approximately 83%%u of

Puget, Sound chinook salmon and. approximately 65%%u. of tbe puget Soun

coho salmon. Were these percentages -derived by calculations

similar to those performed by Dr. Mathews in bis report?

A. Yes, the calculations were derived in the same way and from, in

great part, exa.ctly the same marking and tagging studies. The

material derived for the Canadian catch, in fact& was part of these

same calculations. Now, l think it is significant that the Canadi

scientists also agree within a very close margin with these salmo
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10

12

15

16

17

18

19

20

21

22

23

figures b'ased upon their analysis of tbe, same. fisheries with

basically the same marking and tagging information.

Q. Would you say, then, that the methods used by Dr. Mathews have

found general acceptance among fishery managers on the Pacific
coast?

A. Yes, these methods are in general use, and Dr. Matbews is well

known to other fishery managers along tbe coast and has a good

reputation. among them and with tbe College of..Fisheries at the

University of Washington where he now works.

Q. In addition to the study performed 'by Dr. Mathews, does the

department have any other studies which it has prepared which

would assist it in managing tbe fishery under a percentage share

basis?

A. Yes, we have a, report entitled "Salmon. Escapement and Desired

Escapement, Levels to Certain Puget Sound Systems Containing '

Indian Fisheries" prepared by the Washington Department of

Fisheries staff and dated March, 1972.

Q. We will identify tbe study you have just referred to as Exhibit

F-18. Was this exhibit prepared under .your over-all direction

and supervision?

A. Yes, it was.

Q. Have you reviewed this study on salmon escapement and desired

escapement levels?

26

27

28

29

30

32

A. Yes. I have.

Q. Based on your experience as a fish biologist, would you say that

tbe information contained in this study truly portrays actual

escapement and desired escapement to tbe river systems studied?

A. Yes, I do.

Q. We move tbe admission of Exhibit F-18.

In examining the tables contained in Exhibit F-18, it is often

the case that tbe actual escapement levels do not meet the desire

minimum escapement goals. Can you explain why there are these

discrepancies?
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10

12

'14

17

18

19

20

21

22

24

26

27

28

29

A. Yes, the people responsible for preparing these tables are

assigned to managing the fresh-water portion of the system — the

escapement. Their job is to determine what is best for the fish.
It is not their job to determine what's best for human beings and

the fishermen and the catching and using of the resource. There-

fore their goals are, idealistic when you consid. er that in a fish-

ery you are managing the catch and the fishery species for the

benefit of the human race and not for the fish species involved.

For example, this year we are expecting a very small run of

chinook salmon back to Puget Sound. '
We have set seasons which

close the commercial fishery and curtail the sport fishery on thi

run. Even so, we are dou'btful in some cases t:hat spawning

escapements will be met. On the other hand, we have predicted a

very good run of coho salmon t, o Puget Sound. Now when the coho

arrive, the last portion oi' the chinook salmon run will still be

in fishing areas. To say that all of the chinook salmon should

be saved would require foregoing a very good silver salmon harvest.

This is not in the interest of the 'State of Washington or of

conservation of the coho salmon stock.

Q. Would the desired minimum escapement goals indicated in, those

tables be used by the department to diminish' the fair share of

the harvest for Indians?

A. No. Under a percentage fair share any plan of the Department of

Fisheries to increase the spawning escapement to a particular

river would require that restrictions be placed upon both fisher-

ies to meet that goal; otherwise the .fair share idea is violated.

If we allow the all-citizen fishery more salmon, then we owe a

percentage to the Indian fishermen —so we would want to treat them

both the same to avoid a debit to the Indians that would have to .

be made up that year or the next.

Q. How would hatchery production apply to treaty Indian fisheries?

A. Standard hatchery plants which have been made over the years and

which are regularly scheduled would be included in productivity
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over and a'bove natural production. As the hatchery production of

the state increases, plants of salmon to treaty Indian fishing

areas would increase. , Hatchery plants to rivers with Indian

fisheries are a routine matter with the Department of Fisheries,

as illustrated by Table 29 in the Joint Biological Statement

prepared for this case.

Q. Would the productivity base change from time to time and, if so,

what would be done?

A. The base will be revised upward or downward as new information is
10 made available and, will be re-evaluated every 5 years in any case.

12

18

14

T'he data base is not perfect and may never be since the world

constantly changes. Further, rivers may change or 'be changed and

production altered accordingly. If the Stream Improvement Divisi

builds a fish ladder to make an area above a falls available to

15

16

salmon, the productivity of the stream increases. If a slide

destroys spawning area, productivity 'decreases. Changes ir marine

waters affecting survival also affect productivity.

Q. What will be done if more data is needed to refine calculations

19 of productivity?

20

21

22

28

26

27

28

29

80

A. Special studies will be made to acquire the data. Department of

Fisheries staff is steadily involved in such work since it is

needed for many purposes. The techniques are known, and a number o

projects scheduled for the 1973-1975 biennium are of this nature

and affect the case area. In committing itself to a fair share

for Indians, the Department of Fisheries will be committed to

establishing a sound basis for its management program. Just, as

an example of what is being done, this year alone the department

expects the'. return of eleven million tagged or marked fish.

Q. Suppose new runs of salmon are established, how might the Indians

share in these?

82

A. As soon as such runs are established to the point that they can

support a fishery in the usual and accustomed area, such runs wil

be added to the base and a share establised for treaty Indians.
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Some species and races of salmon are part, icularly attractive for

adaptation to . Indian river fisheries. , Spring run chinook salmon,

for example, run when salmon are relatively scar'ce and are of

excellent quality in river fisheries. Not only would they supply

subsistance when salmon are scarce, but, the market price would be

high.

Q. Is the Department of' Fisheries now working toward the establishme

of' such runs?

A. Yes. With thought, s of bot'h the sport fishery and the Indian

10 fishery, we are now selecting strains of salmon and. testing hybrid

which will. contribute to the fishery ear ly in the year, have a

12 hig'her quality in river f'isheries, and which can be managed sepa-

14

15

16

17

18

19

rately from the all-cit, izen commercial fishery. One of these is
the hybridization of Puget Sound chinook salmon with the Rivers

inlet stock from British Columbia. Another example is rearing

experiments using the remnant stock of spring chinook from the

Puyallup River system.

Q. How will salmon taken on an. Indian reservation count in reckoning

a fair share?

20

21

22

23

24

A. Salmon taken on a r'eservation will not be counted. as part of the

fair shar'e unless they are transported off the reservation and so d.
Personal-use salmon will not be counted as a part of the fair
share. I have 'heard it, said for many years in the Department of

Fisheries that if tbe Indian fishery was for personal use, any

problems would be of a minor nature. On the other band, the

28

department is willing to count the sport catch. as part of the all-
citizen harvest in establishing a share.

Q. Why are commercial reservation catches to be included in calcu-

30

lat, ing tbe Indian fair share catch?

A. There are a number of reasons

1. The reservation catch on a stream could be increased to the

point that it took the entire harvest and tbe state would

still owe the indians a share which it could not possibly

3
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10

12

13

14

15

17

deliver.

2. Catches taken off-reservation would be taken to the reservati

and sold from there, or simply reported as being taken on the

reservation at the time of sale. There would be little chanc

of' proving otherwise and the fishery would be unmanageable.

3. There would be an incentive to over fish, which the state coul

not control, and spawning escapements would suffer. As the ru

diminished, accordingly the productivity of the river would be

reevaluated downward and the calculated fair share diminished.

Salmon management would suffer, the Indian share would suffer

and relations between the state and the Indians would be

impaired.

4. Indians with a reservation would have a gr eat advantage over

those without. The treaty fishery would then have different

values for different treaty tribes, which is not fair on the

face of it, and relationships between the tribes and the state

and the tribes would suffer.
18

20

21

22

25

26

27

28

29

Q. You have stated that, Indians would share in any increase in the

productivity of a river. Are there any examples where such has

already occurred?

A. Yes, there are a number of examples. Pall-run chinook are not

native to the Skagit River and plants of these fish from th' e

Skagit Hatchery now regularly augment the Swinomish Indian catch.

Hatchery plants have held up the catches of' the Lummi Indians fro

the Nooksack River. Their catches would be very low without

hatchery augmentation. The Skokomish Indians have had a great

increase in their chinook catch, as is shown in Exhibit P-19. In

addition, they have been encouraged by the department to fish harde

on the hatchery portion of the coho run.

30

31

Q. We will submit Exhibit P-19.

Does the Department of Pisheries furnish salmon to Indian tri'bes?

A. Yes. Certain of the salmon arriving at hatcheries are not needed

or are not desirable as spawning stock. The early arrivals in a '
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run often will not ripen properly, yet are in the best condition

of any for fresh or canned use. The department plans for some

extra salmon, rather than fall short of spawning needs, and needs

some extra fish so that only the best fish are used. for propagat'ion

The milt from one male salmon will fertilize the eggs from severa

10

females, thus many males ar'e surplus in artificial propagation.

Finally, in many cases salmon which have been spawned, are quite

edible and in fact make a superior hard-smoked. producQ. Salmon,

as described, 'have been made available to Indian tribes for a'

number of. years. A listing of these and the considerable amounts

taken are shown in Exhibit F-20.

12 Q. We will submit Exhibit F-20.

Would such salmon count as part of' the fair share?

A. Such salmon would not count unless they were sold and, thus put in

16

commercial channels. Otherwise~ they would fall in the same

category as personal-use fish.
17

20

Q. Do the Indians value such salmon?

A. Yes. The department receives requests from a majority, of' tribes

and. arranges for a way for. older Indians and non-fishi~ng indians

to get fish for their use. It is also a source of food for the

21 poor. For example, a. few years ago I met with .the leaders of the

22 Suquamish tribe on their reservation at the home, of Mr's. George.

They told me that the tribe did not wish to encourage Indians to

fish f' or salmon in the small streams near their, reservation, but

salmon were a part of' their diet and they wished to continue to

27

28

eat salmon. They made it known to me that they wanted some salmbn

from the e'arly part of the run in 'b'right condition fori fresh fish

and canning and some salmon at near spawning time f'or smoking.

Salmon have been made available to the Suquamish tribe'as a result
of' that meeting.

Q. What unit will be used in calculating the fair share?

A. The share will be calculated in numbers of' salmon by species.

Salmon are accountable in numbers and such a system is manageable
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10

and fair. If salmon are protected by regulation in an all-citize
fishery and have a lower value in an Indian harvest in the river,
there should be no penalty f'or the people who were prohibited fro
catching them when of a higher value. If Indians catch spring

chinook which are of high value in a river, the value should not

be counted against them either. The department will have as a

goal, management of Indian fisheries to achieve the highest value

consistent with the species of salmon and the location 'of the

Indian i'ishery.

Q. Mill Zndians have an opportunity to catch. their fair share of .

salmon when it, is of a higher value?

12

18

14

A. Yes, Indians can participate' in the a.ll-citizen fishery.
Q. Do you believe that acounting by number rather than value satisfies

the treaty right?

17

18

20

21

22

24

A. Yes, at treaty times the greatest proportion of 0he Indian catch
was in rivers where values on the average are lower in today' s

non-Indian market place. Further, even' though the, trading of
salmon was common, the bulk of the catch was used for subsistance

The Indian people, in private conversation, public hearings and

court cases have stressed the importance bf salmon for sdbsistanc

Q. Is it necessary to regulate a personal-use fishery?
A. Yes. Some areas, such as spawning areas, should not 'be fished at

all for conservation reasons. Regulations are 'also necessary to
prevent abuses which would affect the resource or other, fisheries

26

28

29

80

32

But a personal-use fishery does not have to be as restrictive as

a commercial i'ishery. As I indicated earlier, we are willi'ng to
set up personal-use seasons for Indians.

Q. How would you consider salmon caught by treaty Indians if they

were commercial fishing in areas open to all citizens?
A. The Indians would have a choice in that case. If an Indian fishe

under treaty right, he would get a free license and would not be

required to pay landing taxes on his catch. Any salmon sold would

be included in the fair share. He could, on the other hand, buy
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a commercial. fishing license, pay the taxes, and obey all the

regulations pertaining to non-Indians and his catch would count a

a portion of the all-citizen catch.

4 Q. How would the Department of' Fisheries identify treaty Indian

fishermen?

6 A. There is a problem in kno'wing whether a person is 'an Indian and

specifically a treaty Indian. Furthez, . the treaty right is a

tribal right and not an individual right. The Department of

10

12

13

14

Fisheries would depend upon the tribes to furnish to the State a

list of people from that tzibe eligible to fish. We believe that

the tribes will guard the treaty right and would not i.'nclude peop e

on the list who should r.ot fish as tzibal members. In addition,

by relying on the tribe the state would not, stand between the

tribe and its membez s in exercising any authority they may have

in regulating their people.

16 Q. I am now drawing youz attention to methods for managing the fish-
17

IS

eries to ensure a faiz share for Indians. Is it expected that th

Indians will catch exactly their share in any given yeaz?

19 . A. No. Management is not that precise and; even if' it, were, zegulatio s

20 would have to be extremely dictatorial to achieve exact figur'es.

21 Q. If variation is to be expected, how will Indians be assured of

22 their fair share?

23 A. The fair share is to be accountable annually and may show a ci edit

or a debit which will be carried over to the next year. A balance

26

will be drawn every 5 years as a measure of pezformance. Any debi

found at that, time will still be owed to 0he Indians.

27 Q. Since Chez e are several spe'cies of salmon of different values, how

28 will these Ae accounted i'or?

29 A. The share will be calculated by each species so that treaty Indian

will get a share of all species nat'ive to theiz fishing areas. If
during the fishing year it is apparent that the fair .share of one

species is not going to be met, the department will have the right

to make it up by increasing the cat, ch of other species. In this
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case, value. must be taken into account. It would not be fair to

equate a 20 lb. chinook salmon at a higher price with a 6 lb. chu

salmo~ at a lower price. If one species is to be substituted for

another, an equiyalence in values based upon prices received by

indian fishermen would be necessary.

Q. Mould such balancing-out during the season always be possible?

A. No. For example, if the deficit occurred on a very large run of

one species of salmon and the runs following are weak, it might

be biologically impossible to make up the difference in that year .
10 Q. If in a particular year the Indians do not catch a fair share,

what is to be done?

12

14

16

17

18

19

20

21

22

A. Any imbalance is to be adjusted in the following year. A deficit
will require that the all-citizen fishery be curtailed. further to
increase the Indian catch. A credit would be made up by increasi

the all-citizen fishery relative to the Indian fishery.

Q. Suppose that a chronic deficit develops in an area due to some

management difficulty?

A. Specific increases in the planting of hatchery fish will be made

to bring the catch up. Such plants would be over and above stand

scheduled releases which are counted as part of the productivity

the system.

Q. Is the cooperation of the treaty tribes necessary to ensure a

fair share?

24

25

26

A. Yes, and, in addition, to ensure conservation of the resource. As a

part of the necessary data base, the treaty tribes should furnish

catch and fishing effort information to the Department of Fisheri

28

80

concerning reservation landings. Salmon catch management compris

three parts: run size, catch, and escapement. Both fair share

and escapement ensurance require good current information concern

ing catch. Doubt as to the size of the catch causes a manager to

set conservative seasons to protect the escapement and more

emergency closures become necessary. Advances and improvements i
management depend upon a sufficiency of correct data. Suppose th
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two strains of salmon have been planted in a river and each group

has an identifying mark so that their relative survivals can be

assessed. A lack of' catch data and marked salmon information wil

cause the experiment to fail with a waste of manpower and materia s. .

Further, future catches will not benefit from the select'ion of a

superior stock of salmon. ' One has but to scan the table of conte ts

of the Joint; Statement to see that the vital statistics of the

salmon is a basic requirement for anyone engaged'in management.

Q. Suppose that more than one tribe fishes a given river; how is the

10 fair share to be divided among the tribes?

A, The Department of Fisheries has no basis for dividing the catch

12

14

15

16

18

19

20

21

22

25

28

29

between individual indians or tribes or bands thereof. At the

time of' the signing of t:he treaty and before, I assume that the

Indians decided matters of fishing areas and catches in some manne .
Situations will arise where fishermen from several tribes will fi h

the same area unless other arrangemehts are made. ln other cases,

one tribe fishes the lower reaches of a river and, another tribe

fishes further upstream. For instance the Puyallup Indians fish

downstream from the Muckleshoot Reservation. The Muckleshoot

Indians are dependent upon sui'ficient salmon esc'aping the Puyallu

fishery to provide for a reservation catch.

Q. Do you know of' any instance where Indians regulate their members

Co avoid conflict or over-harvest due to competition f'or salmon?

A. Yes the Quinault, Hoh and Quillayute indians are under the same

treaty but have agreed that the people who live on the river shall

fish that river and shall not fish upon the other rivers.
Q. How will the state responsibility for ensuring a fair share be

accounted for, if not by tribe?

A. The amounting will be based upon the productivity of Che rivers

and, streams and the total catch of treaty Indians therefrom.

Jurisdict, ional disputes or arrangements' are to be settled by the

tribes as Indian business, and the Department of Fisher'ies would

honor agreements made where practical and the needs of' conservatio
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were met.

Q. How does the all-citizen fishery affect the fair share for treaty

Indians?

10

18

14

17

18

19

20

A. Due to geography and salmon migrations, the' all-citizeh fishery,

with some exceptions, takes place prior to 0he Indian fishery.

The all-citizen fishery must then 'be regulated with sufficient

accuracy that salmon escape to supply an Indian catch and proper

escapement.

Q. Do you forecast the strength of salmon runs?

A. Yes. Predictions are mace for each species. Counts of' salmon on

the spawning grounds show the pot, ential egg deposit for the next

generation. As the eggs develop samples are taken to determine

the survival of both eggs and fry. Survival to fingerling or

migration stage is determined directly by observation, or by measur

ing factors that determine survival. For instance, river flow

during their fresh water existance is directly related to coho

abundance. 'In some cases, acoustical surveys are made to det.ermin

the abundance of young sockeye. While this accounting is not

exhaustive. it is indicative of' the methods used". Further refine-

ments and new techniques are being developed year by year.

Q. Are forecasts based upon the a'bundance of your salmon refined at

a later date?

26

27

28

29

80

31

32

38

A. Yes. As salmon enter the fisheries, their abundance is noted as

well as the timing of the run, whether early, normal or late. Cat

per unit of effort is analyzed, as well as total catch, and compare

with the data and experience of past years to determine run size.
New estimates are made as often as they are needed for management

most often on a weekly 'basis but at. times from day to day in

critical situations.

Q. How are salmon runs protected from over harvest when the runs fro

a number of rivers are mixed together?

A. Predictions will show the expe'cted strength of a, particular speci

in general, and regulations will set .a generous season if a large
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run is expected, and fewer days if' a smaller run is the case. In

such areas it is common to have three days per week of fishing.

Thus, four days are closed and salmon migrate from the areas where

all are mixed to areas where fewer runs are involved. Fishing

t, imes then may be either .increased or redu'ced depending on the

relative strength of the stocks remaining. Finally, as salmon

approach a particular river, regulations can be specific for that

stock even though some salmon bound for other rivers are still

10

12

present. For example, we have in the past asked the Lummi Indian

to incr ease their fishing effort on the hatchery-produced chinook

run in the Nooksack River f' or the reason that we could not increa

the harvest in marine areas where stocks are mixed, and it was

necessary to restrict fishing to protect runs migrating to other

rivers. The same has been true with the Skokomish Indians on

15 the Skokomish River.

16

17

18

19

20

21

22

23

26

27

28

29

30

31

33

Q, . Mill you explain how a salmon run is manage'd as it, enters' the net

fisheries of Puget Sound and proceeds to southern Puget Sound?

A. The first fishery entered will be a gill net fishery in the outer

Strait of Juan de Fuca. Few purse seines . fish there due to

adverse conditions. Near Discovery Bay purse seines become impor

tant in the fishery. ' If t, hese waters are under control of the

International Salmon Commission, as they' are during most or all. o

the summer, regulations are basically for the management of Frase

River pink and sockeye salmon. Salmo~ bound for Puget Sound may

be either over or under harvested at that point. The, state often

requests special consideration f' or the protection. of Puget Sound

stocks. In Admiralty Inlet along Mhidbey Island, salmon from Hood

Canal and the Snohomish, Stillaquamish and Skagit Rivers are mixe

with southern Puget Sound salmon. Closure lines are often drawn

here since salmon bound. for streams to the east will .tend. to be

more prevalent along the Mhidbey Island shore. The remaining

stocks bound for Lake Mashington and streams to the south are

managed as a unit u~til they near Tacoma. Here a part of East Ps.s
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is closed for the protection of salmon bound for the Puyallup

River even though salmon bound f'or sCreams fuz'thez south such as

the Nisqually River, the Deschutes River and Minter Creek are

10

12

present. Any Nisqually River salmon so protected will enter the

Nisqually Indian fishezy. Measures to protect other runs have

produced excess escapements to Mintez' Creek which has a hatchery.

Here special seasons with a limited number of vessels are managed

to t.ake any excess. The artificial run at, the Deschutes River ha

not z equiz ed special management to date. The salmon preserve

extending southward from Fox Island south of Tacoma is closed to

commercial fishing except for special fisheries such as at Minter

Creek and the Squaxin Indian tzeaty fishery. If the Nisqually

Indian fishery did not exist such a. large presezve would hot be

z equired.

16 Q. ls the principle of managing the all-citizen fishery to provide

an Indian take new to the Department, of Fisheries?
17 A. The Department of Fisheries has in my memory always .found it,

necessary to take into account Indian reservation fisheries and

20

21

22

regulated othez fishezies accordingly. The first pz iority is
protection. of the spawning escapement, and the Indian resez'vation

catch must be estimated in advance and allowed for. Since the

Puyallup decision„ off-reservation fisheries have been established

and more restrictive z egulations have been necessary to accommodat

them f' oz the reasons that I discussed earlier.

26

27

Q. Is the management task ended when salmon have been ensured foz the

Indian fishery?

A. No, since spawning escapement must still be ensured, regulation of

the Indian fishery is necessary.

Q. Under a fair share what will . be the management goals of' the Depart

ment of Fisheries in regulating the fisheries?

A. 1. Ensuze that there is sufficient spawning escapement

33

2. Meet the fair share requirement for treaty Indians.

3. Manage the all-citizen fishery in the best interest of the state
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of Washington.

Q. If a fair share is establised would a management plan emerge

immediately in its final form?

10

12

A. Not in its ult, imate final form, no. But we would begin to manage

according to the percentage share model I have been discussing.

An extention and. modification of present management, techniques

would give us a good workable beginning. However, new data and

experience generated both by the department and Indian fishermen

could be expected to be used to improve management. I would

expec't the greatest variance from desired goals to occur during

the first 5 years of' operation. As explained earlier, variances

in catch would be made up on the following years. If escapements

are impacted, hatchery plants will be used Co augment runs.

Q. The use of a trap at each river mouth has been proposed as a mean

15

16

to manage salmon precisely and economically. Theoretically,

how would such a trap be established and operated?

A. No other fisheries would exist, and the trap would capture all of

18 the salmon returning to the river . The precise number needed for

19

20

21

escapement would be placed upstream and all others harvested.

Q. Do you have experience which would relate to the construction,

maintenance and operation of such a trap?

22

27

28

29

80

A. Yes. I have observed the. construction and operation of convention 1

salmon traps such as those operated by tne Swinomish Indians. A

dam with fishways operates as a controlling device, and salmon are

easily led from a fishway Co a trap or enclosure much as the

department facilities are operated at the Tumwater fishways.

Hatchery racks are intended to stop a salmon run so that salmon

are taken for spawning and others put upstream for natural spawnin

Q. Under actual op'crating conditions is such a trap' feasible from a

physical operating standpoint?

A. No, it is not. The experience with conventional salmon traps does

not apply since they are fishing devices and are not designed or

intended to capture all of the salmon or stand up to the entire
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flow of a river. The trap would have to control all of the width

and depth of the river at, the greatest flows which would occur

during salmon runs. Floods could be expected to endanger, damage

and destroy 0he trap. The trap would not only have to resist wat

flow but the shock or impingement oi' any logs and debris brought,

down. I was working at a salmon 'barrier and trap on the Baker

River one night, when the river went from summer low to extreme

flood in a matter of hours and blew out a well-constructed facili

10

12

14

15

16

17

18

19

20

21

22

23

27

28

29

made of heavy timbers. A year ago this winter the Engineering st

of the department dynamited the hat hery rack at, the Green River

Hatchery to alleviate flooding and to save the rest of the facili
That rack is on Soos Creek which is normally a minor stream.

Q. Mould salmon be protected and controlled by such a structure?

A. No. Salmon generally delay at such a structure before finding or

attempting to enter a fishway or trap. Such a delay uses time an

energy intended for migration. and spawning. After sufficient

salmon are taken for spawning, hatchery racks or a portion thereof

aregenerally removed to allow unimpeded passage. Chum salmon, in

fact, may refuse to use a fishway at all. During floods and high

water, damage to the structure is most likely and salmon passage

and trap facilities most difficult to control. Salmon migration

peaks in most rivers during high water. Our experience with weir

placed in rivers for the enumeration of salmon runs fi'rst causes a

delay in migration and then a blow out on high water and the salm

escape i'reely.

Q. Have you looked into the cost of a. trap which would completely

control catch and escapement?.

A. I have asked the Engineering staff of the 'department for estimate

of the magnitude of the task and costs for a large river, the

Skagit, a medium sized structure such as the hatchery rack on the

Kalama River, and a small structure such as the hatchery rack on

Soos Creek. On the Skagit River the unit would be composed of

the following:
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1. A barrier incorporating a drop of 8 feet completely across

'che river.
2. Pish ladders and capture and sorting devices on each shore.

3. Two residences for permanent crew.

4. Upstream safety device for small boats.

10

12

13

15

16

17

18

19

20

21

23

25

27

28

29

30

31

5. Access roads.

Such a system would not cost less than 6 million dollars. Once

completed, operation and maintenance must be scheduled. This

would require the f'ollowing:

1. A minimum of 6 people f'ull time.

2. Debris handling by 4 men plus equipment.

3. Security on a 24-hour basis to prevent poaching.

Even so, with the best d. esign known salmon would delay from 2 to 4

days before entering the fishways.

The hatchery rack on the Kalama River is not kept in the river

year-round. On those years when floods have come early while we

were still trapping salmon, magor damage has'occurred. This rack

is 249 f'eet long and when in operation requires three men full ti
a mobile home at the site, and a tank-hauling truck. The cost of

replacing this ra, ck would be approximately $160, 000.

Q. Would you expect legal problems?

A. Yes. The control of river f'lows in any way aff'ects' property, and

experience wo'uld lead us to expect legal difficulties. Further,

the blocking of a navigable stream is a Federal matter and might

require the additional cost and operation of'. a marine railway.

Locks do not work since they readily pass salmon as well as boats.

Q. Would' a trap really allow precise management, ?

A. No. Xn order to know precisely how many salmon to harvest, the ru

size of each species must 'be precisely known. With. no preceding

fishery there could be no refinement of the original estimates.

A test fishery with a controlled fleet to assess the run size as

it approached through Puget Sound would require such an array of'

vessels that, we might as well let the f'lect operat, e. Further,

e,
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test fishing is not precise unless it works on unmixed stocks.

In my estimation. , a test-fishing fleet would have to operate

continually in the vicinity of the river mouth. In summary,

either precise information on run size will be'lacking or the tes

fishing fleet will approach the scale of an independent fishery.

6 Q. Would you expect controlling traps to be acceptable' to fishermen?

7 A. No. A single agency, presumably governmental, would operate the

trap. The catch would be portioned out under some allocation pla

to those individuals entitled to salmon. Such an operation is
10 contrary to the traditions and culture of' United States citizens,

Indian and non-Indian alike. I cannot believe it to be compatibl

12 with a treaty right to fish in usual and accustomed places.

18 Q. Let's turn our attention to procedures for regulating and ma@agin

Indian treaty fisheries. How would the Indians be able to

express their viewpoints?

16 A. Indian fisheries will be accorded a separate regulation hearing,

as the commercial and sport fisheries are now regulated. Previ-

18 ously, Indian off-reservation fishing regulations have 'been made

a part of the commercial fishing regulations. An exception may

20

21

be the Columbia River where both the treaty Indian and the all-
citizen fisheries are in the river and are closely related. The

22 Department of Fisheries wishes to develop direct open. and con-

tinued lines of communication with Indian tribes. W'e hope to

see the day when the Indians will understand and have trust, and

confidence in the regulation adoption procedure.

26 Q. What responsibilities will the Department' of Fisheries assume in'

27 ensuring that Indians understand fishing regulations and the

basis for their esta'blisnment?

29 A. Prior to the setting up of any regulations, the Department will

30 furnish information to each tribe including the following:

3I 1. The base upon which the fair share is calculated.

2. Predicted run sizes.

3. Expected catch for the year.
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4. Proposed open and closed areas and. t, imes.

5. Proposed fishing gear restrictions.
6. Calculations of previous season's catch.

7. Comparisons with catches from other pertinent fisheries.
8. Factors affecting run size.
9. Hatchery plantings which will affect returns and, harvest.

10. Any other pertinent or useful information and data.

An example of' the type of information furnished to 0he public

by mail is in Appendix III of the Joint Biological Statement

10 Q. How will treaty Indians participate in the formulation of regu-

lations for treaty Indians?

12 A. Treaty Indians will be encouraged to become knowledgea'ble of and

18 participate in the formulation of regulations for Indian fisherie

15

16

Tribes will be encouraged to contact. the department prior to a

hearing so that, any counter proposals by the tribe shall not resu

from misunderstanding. In addition, there are options in managem

18

19

for achieving the same goal. The department would seek informati

from the tribe as is shown by t, he following examples:

l. If fishing is to be limited t;o 2 days per week, which .2 days

20 would the tribe prefer? Are weekend days or working days

more desirable to the indians?

2. If there are to 'be daily fishing hours, as are common with gil

24

25

26

28

29

80

81

net fisheries, what hours are most desirable?

3. If the catch is to be limit, ed, would the Indians prefer restr'-
tions on the length and number of gill nets fished so that

there could be more fishing days or vice-versa'7

Q. How would the . tr ibes be informed of any regulations adopted?

A. Upon. adoption of any regular regulat, ions the dep'artment, now ma.ils
a copv to the tribal chairman, the tribal secretary, and the tribal
office or council. In the future, it may be desirable to include

the individual fishermen of some tribes. Any fish committees will

be included once their names are made available t, o the department.

A procedure f' or contacting fishermen concerning emergency regulatio
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must be worked out with each tribe.

Q. Do state laws already provide procedures for involving the Indian

in the regulation-making process?

A. Yes. The Administrative Practices Act goes far in safeguarding

the pu'blic in. that regard, and is followed by the Department of

Fisheries. An outline of' the basic elements of this legislation

10

12

15

18

is to be found in Appendix II of the Joint Biological Statement.

An effort will be made to explain regulation adoption. procedures

because Indians must understand. such processes before they can be

expected to use them with confidence.

Q. Are other avenues of contact, open to Indians and to the departmen

A. Yes. Indians will be consulted or furnished with information fro

time-to-time by arrangement of either the tribe or the department

Most of the information generated by the d. epartment is available

upon request. Persons will be made known to the tribes, that they

can feel free to contact for information. Either party should

contact the other if problem areas are foreseen or begin to devel

Q. What agency is best qualified, to manage salmon fisheries in the

p ~

19 State of Washington?

20

21

22

A. The Department of Fisheries. The elements needed are enabling

legislation. , a firm data base and a staff that is experienced and

capa'ble in salmon management. The Department of Fisheries has

these necessary elements and, in add. ition, is innovative and, pro-

25

27

28

29

gr essive in the field of salmon management. The Department of

Fisheries has 50 biologists trained and qualified in data col-

lection and analysis, 40 trained patrol officers whose primary

mission is to protect the resource, 14 trained persons employed

in data processing and statistical analysis, and about 12 adminis-

tr abive' or line'supervisory managers. As to education among the

80 biologists and managers„ 43 have bachelors degrees in fisheries or

related sources, eight have masters 'degrees and two have doctorates.

Their experience averages .75 years as a Biologist I, 8.'21 years

at the biologist II level, 12.7 years at the Biologist III level
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and 18.7 years at the Biologist IV leve'1. The two research

scientists who have PhD degrees average 14.5 years of experience.

Q. Would you outline the background of experience of, Washington Stat

Government in managing fisheries?

A. Management began when the Washingi;on territorial legislatuz e, dealt

with harvesting procedures in the Columbia River in 1871. Follow

ing statehood in 1899, management of' fisheries began in earnest an

has continued in varying and increasing complexity to, thi. s t, ime.

Modern. scientific management of salmon truly began following Worl

10 War II. Progress has been great, by any standards. Mhen I first

12

16

s'carted work with the Department of' Fisheries 1n 1951,iC was

commonly said Chat the salmon were on the way out due to fishing

and environmental changes. ' I heard that in 15 years the salmon

f'ishery as we knew it would be gone. Twenty —two years havepasse8,

t, he salmon fisheries are still here and, &nore important no one says

that the salmon f'isberies are doomed.

Q. What experience does She department have in managing Indian

18 fisheries?

20

21

A. Acknowledgement in 1968, due to a U. S. Supreme Court decision,

that recognition and protection of treaty Indian. fishing rights

must be a distinct goal of its regulatory program, the Department

22 of' Pisheries began adopting special regulations which allowed

25

26

27

28

29

80

certain treaty Indians to f'ish by means and ai; places otherwise

forbidden by State law Co Indians and non-Indians. Of'f'-reser-

vation fisheries have been established f'or the Hah, Quillayute,

Makalu, Tulalip, Puyallup, Nisqually and Squaxin Indians. Even

though their treaty or tribal status is in doubt;, Muckleshoot,

Duwamish and Snoqualamie Indi. ass have fished in Lake Washiest, on

and the Duwamisb River under permit from the Director of Fisheries

The regular, ions adopted axe f'ound in Appendix ZZ of the Joiat

Biological Statement. More such regulations might have been

adopted, buC the guidelines from the Puyallup decision "meet

appropriate st, andards" and "reasonable and necessary for conservati
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are argumentive so that any regulations proposed are opposed by

Indian and other citizens alike with the threat or actuality of

court action. Progress is necessarily slow and difficult under

these conditions.

5 Q. Does the Department of Fisheries possess enough information con-

cerning salmon and i'ishing to manage an Indian fishery?

A. The department has statistics relating to all aspects of managing

10

the resource inclu'ding the following:

1. Catch statistics by area, time, species, gear, etc.
2. Spawning ground information including area, , time, species,

sex ratio, etc

12 3. Catch per unit of effo'rt by gear, time, species, area, etc.
4. Hatchery releases by river system, numbers, time of release,

14 size at release, etc.

16

17

5. Biological information on migration, timing by species, river

system, etc.
6. Historical records.

18 Q. Does any other organization possess' such a. data base?

lg A. iUo, it is and has been the responsibility of the Department of'

20 Fisheries to collect and analyze all such data. Other organizatio

21 such as Federal agencies or the University of Washington have some

28

of the data mentioned; however, they use the data base of the

Department of Fisheries in any in depth or comprehensive studies

or analysis.

28 Q. Does the Department make use of machines for storing, proc'essing

and analyzing data?

27 A. Yes, along with other standard equipment, the department is using

the latest (third generation) computer equipment, an IBM Model 65.

29 This equipment generates statistical reports in one-to-ten minutes

80 which would take approximately 30 pe'ople 3 calendar months to produ

81 Great amounts of information are therefore available for use on a

day-to-day basis as needed. Experiments are designed and computer

88 models constructed and used so that the management capabilities
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of' the Department of Pisheries is increasing at, a steady rate.
For example, P-21, which I will use for illustrative purposes,

demonstrates the value and use of computer capability. It portra s

the catch of' coho salmon as the run progressed through the Puget

Sound fishery. It shows the size of the catch each day by manage

ment area with each star representing 100 'salmon and the blank

spaces indicate days closed to fishing. In the Strait of Juan de

Puca, it will be noted. on page 1 of the ex'hibit; a sizeable catch

was made in July and August. . These were the Fraser River run of

10 salmon which are cfuite early compared. to the Puget. Sound runs.
/

They never do enter Puget Sound pr"oper. Curtailment of the fishe

12 on that group of salmon would have had. little or no effect on

Indian fisheries in the case area. The run represented by catche

15

in early August represented salmon bound for Puget Sound, and the

progression of that run can be followed on page 2 of the exhibit,

16 into Admiralty Inlet along Mhidbey Island. From that point it ca

17

18

be seen that coho salmon rapidly spread throughout Puget Sound.

You will note that the catch on September 13th is high. This dat

19 was the opening of the season. The hig'h catch represent, s an

20

21

accumulation of salmon and does not reflect the migration pattern

of' the run. The figure portraying the central Puget Sound catch

22 on page 3 ref'lects emergency changes made as the run and .catch

23 progressed. You will note the extremely good catches on the

26

opening day, September 13th, were followed by an extreme decline

on the 14th, 15th and .16th. This led the department to believe

that the run might, be small but early in timing, and protection wa

27 needed. The following week two days of fishing were allowed and

28 catches did indicate a small run. Two days only of fishing were

29 scheduled for the next fishing week, but catches on September 27th

and September 28th indicated new run strength ano two more f'ishin

days were allowed. that week. From then on. catches declined 'becau e

32

33

the run was ending and the salmon not caught hacl passed into salm n

preserves and rivers closed to the commercial fleet. Much other
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data is processed and. used simultaneously with these print-outs,

such as: fishing fleet size, the catch per unit, of effort, the

distribution of the fishing fleet, the geography of the areas

10

12

13

15

18

19

20

21

22

24

26

28

29

31

32

fisned, the speed of' salmon migration, the relative numbers of

hatchery and wild fish, the efficiency of the fishing gear, and th

presence of' other species of salmon at the same t;ime.

q. How is the department equipped to carry out t'he research and

development necessary to manage on a fair-share percentage basis?

A capable staff is a key element in research and development, and

I have commented. on the qualifications of our staff. Good equip-

ment must, be at hand and the department is sufficiently equipped

f'or the needed experimental work or can arrange for necessary

equipment. The d.epartment has much waterborne-. gear, mobile

trailers with scientific equipment, field laboratories, etc.
Further, hatchery science is'improving rapidly and is maintaining

flexibility and adaptability so that hatchery capabilities will b

a major aid in any salmon management plan developed.

q. Does any other agency have an ability to manage salmon fisheries

in Washington comparable to that of the Washington Department of

Fisheries?

No other agency has the data base, staff, management experience

or knows the state of the art in, managing fisheries. .in Washington

as does the Washington Department of Fisheries. This is due to.

the responsibility, organization, and experience of the departmen

as well as to a progressive attitude toward fisheries management.

Q. Are Indian tribes capable of proper salmon management?'

A. . No, they are not for several reasons.

l. They lack authority and have not shown the will or ability to'

exercise control of tribal fishermen in oi'f-reservation areas.

2. They do not possess an adequate data base in their own fishin

area, let alone the information necessary to balance their fish

with the all-citizen fishery.

3. Indian tribes do not have a staff of expert fishery managers.
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They do have good fishermen but that is quite another thing.

Q. Do you know of examples of poor management by Indian tribes?

A. Yes, one example is the catch of sockeye from the Ozette River .

10

12

14

The Ozette River flows from Ozette Lake to the Pacific Ocean in

the extreme northwest corner of the State. The area is. unpollute

and, since few sockeye salmon are taken by the Washington ocean

troll fleet and net fishing for salmon in the ocean is not allow d,

virtually the entire run enters the river. Little fishing had

gone on for some time due to the remoteness of the area which had

led to abandonment of Indian residence in the area. Indians once

again began net fishing for sockeye salmon in the Ozette River an

in 1948 the catch was about 4, 000 salmon. Catches rose to over'

17,000 salmon and by 1952, one cycle of salmon later, had fa'lien

to about 3, 000 salmon. As is illustrated in Exhibit, F-22. catches

have continued to decline, and now number less than 500 salmon

16 annually. The Ozette Piver salmon run was grossly overfished by

17

18

19

20

21

23

24

26

27

28

80

82

Indians on the Ozette reservation& and continued fishing of the '

remnant, run left is preventing its recovery. .

The Quinault River sockeye run is managed by the Quinault,

Indian tribe. The spawning tributaries, above Lake Quinault and

the lake are in relatively their native state. lt is true that. t e

river and its tributaries shift about; considerably which'does aff ct

spawning, but the river has always done so by its nat;ure. Even

though regulated by the tr" be. sockeye salmon catches on the avera e

have steadily declined over the years. Exhibit F-23 illustrates
Quinault sockeye catches since 1936. Prior to 1950, catches

exceeded 200, 000 on two years. Prior to 1957, catches exceeded

100, 000 salmon on eight. years. Since 1956 the catch has never'

reached 100,000 salmon. Exhibit F-4 shows the catch of' chinook

salmon by Puyallup Indians and the return of adu'ts to the Puyall p

hatchery. The very large catch in the early 1960's precipitated

the Puyallup court case and was followed by a period of no fishin

so that the run might be re-built. Then the Puyallup Indians and
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12

14

15

17

the Federal Government claimed that, Indians could fish as they

chose wit;hin 0he boundaries of the old reservation and catches of

chinook rose markedly in 1971 and 1972. About 1,000 chinook salm

are required by the Puyallup Washington State salmon hatchery.

Keeping in mind that the catch or hatchery take in one year affec

the return of salmon 3 and 4 years lat, er, it can be seen that the

large catches in the 60's is related to a poor hatchery return wi

no indian fishing following 1965. The run was recovering followi

the closure of the river to fishing in 1966, as can be seen by the

st;eady increase in the hatchery escapement in 1967, ' 1968, 1969 an

1970. The increase in the Indian catch in 1971 and 1972 has once

again dropped the hatchery run below a level needed for hatchery

operation. Since batcher'y chinook salmon have a higher survival

rate than do wild fish, over-fishing has a much greater impact on

wild rish. The wild stocks of salmon have suffered severely from

over-fishing by Puyallup Indians. As is shown in Appendix lIl,
Table 5 of the Joint Biological Statement in, 1971 the .department

of' Fisheries set one day each week of fishing from August 15 throu

19 September 18 to protect the expected poor chinook run. In that

20

21

year Puyallup Indians sold chinook salmon on 3 1 days prior to

September 18. Both the hatchery and wild segments of the run were

22

25

26

27

29

31

over-fished. Once a chinook run is fished to a low level it t;akes

a minimum of three cycles, or' 12 year s, to expect recovery. '
The

Puyallup Indians effectively undid the recovery of the chinook

stocks of the Puyallup River from the previous over-fishing. In

spite of the many effects of civilization on the Puyallup River

system, it is a good salmon stream. It is my opinion t'bat, properly

managed, a treaty Indian catch of between four and 5, 000 chinook

salmon could be maintained. Added hatchery production might

increase that level.

g. Does the Department of' Fisheries plant hatchery-reared salmon whic

contribute significantly to Indian catches of salmon?

A. Yes. Table 29 of the Joint Biological Statement shows salmon plan
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into the watershed of the Skokomish River, Nisgually River,

Nooksack River, Puyallup River, Skagit River, Snohomish River,

Sooes River and Quillayute .River, all of which border or flow

through Indian reservations. Of the 14 Department of Fisheries

hatcheries shown in Figure 43 of the Joint Biological Statement,

eight are located on streams which presently support an Indian

fishery. These plantings augment the Indian catch and often to a

high degree, as is shown by the following example. Exhibit F-19

shows that the catch of chinook salmon by Skokomish. Indians from

the Skokomish River did not reach 1,000 salmon prior to the con-

struction and operation of George Adams Hatchery. On the first
return of four-year-old chinook salmon, the catch was nearly 3, 000

salmon and now ranges between 5, 000 and 13,000 salmon annually.

Catches of chinook salmon by Skokomish Zndians are roughly 10 tim'

those prior to the operation of the hatchery.

Q. Will successful management, of treaty Indian fisheries depend in

any way upon cooper ation with indian tribes?

19

20

A. Once a fair share is. established so that Indians and non-Indians

alike will have an objective measure of the Indian right, cooperati

between the ",state and the Indian tribes will be much easier.
21

22

25

26

27
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29

80

Cooperation will be beneficial to Indian fishermen and useful in

fisheries management. A fishery is for people and if they undezst

and can take part in management, regulations are easier to enact

and enforcement is a routine matter. i&luch time, energy and money

is saved and human happiness is increased. Cooperation will ensur

that fisheries regulations are adapted to the Indian way of life
and the business atmosphere of the tribes. A number of fishing

regulations which do not matter one way or the other to the state
could be adopted at the wishes of the tribe.

Q. Does the Department of Fisheries work in cooperation with Indian

82

88

tribes aside from regulatory matters?

A. The .department has a long history of working with Indian people

which has persisted even at times when tensions were high regardin
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treaty rights. The Department and Indians have a 'broad common

interest in salmon which has enabled us to stay in communication.

3 with, know as individuals, and work with most Indian tribes. The

following examples are not exhaustive but provide an overview of

programs whereby 0he department works with Indian tribes.
l. Salmon e s rovided for educational ur oses

10

~Earn 1 — Pt Ek k ' t 1 d'd p pl*, tt gl g 'd p

vided by a fisheries biologist from Small Tribes Organization

of Western Washington, Inc. , have developed a small education

salmo~ egg-hatching station on their reservation. The Washingt

Department of Fisheries has provided the chum eggs necessary

12 for this small educational hatchery since its beginning,

13

14

15

approximately 3 years ago. In 1972, the department provided

100,000 eggs for this station.

2. Hatcher releases of uvenile salmon made at such locat, ions a

to rovide maximum harvest b Indian fisheries

17

18

19

20

21

22

23

24
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26

27

28

29

30

32

~gl — Epp t t tpk 1 -p+t. d1 ttt
are located within Hood Canal's drainage system. The George

Adams Salmon Hatchery is located on a tributary oi' the Skokomis

River immediately above the Skokomish Indian Reservation, whi

the Hoodsport Salmon Hatchery is located at Hoodsport on a

small tributary of Hood Canal. Both hatcheries produce coho

and chinook salmon. The Hoodsport Hatchery has also been abl

to develop relatively small pink and chum runs.

In order to reduce the numbers of adult salmon which have

returned Co these two stations in excess of the departmentts

propagation requirements, the department has developed a

program highly beneficial to the Skokomish Reservation Indian.

fishermen.

Coho eggs for both stations are taken at the George Adams

Hatchery while fall chinook eggs, for both stations, are take

at the Hoodsport Hatchery. River flows at time of coho entry

into the Skokomish River are such that coho escapement to the

es
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10

12

hatchery is ensured. Thus, maximum harvest, effort on both

chinook and coho is beneficial to the Indian fishery without

damaging the resource.

This management procedure resulted in approximately 21,80

coho being caught by Skokomish Indian Reservation fishermen

in 1970. Of those coho caught of hatchery origin, 50$ were

estimated to have been produced by the Hoodsport Hatchery. An

additional 12,700 fall chinook were caught while only 1,356

fall chinook were allowed to escape to t;he .George Adams. Hatch

With George Adams' fall chinook eggs ensured from Hoodsport

Hatchery, this relatively small escapement has not been ca~se

for concern in the past.

3. Hatcher roduction released into non-batcher streams

E~l — 0 f ll I' k I 1 d * . I. '

16

17

18

19

20

21

22

25

26

27

is located in Puget Sound, which does not have a salmon hatch

on it, is the Nisqually River. However, to supplement the

natural production of this river, , the Department of Fisheries

has made hatchery releases into this stream from its hat'cheri

located elsewhere. In 1971, 5, 865 lbs. of fall chinook fry

and .27, 419 lbs. of coho yearlings of state hatchery-reared fi
were released into the Nisqually River. This program was

continued in 1972 and is programmed for 1973.

These plants will increase the number of salmon returning

to the Nisqually River above those which are produced natural

thereby increasing tbe number of salmon available t, o be caugh

by tbe Nisqually Indian fishermen.

4. Hatcher roduction releases into barren areas

ry

28

29

~gl — Ek I d 1 f fl Kl k 1 l El g' I:

or above the Yakima Indian Reservation. Construction of fish

passage facilities in the upper river at Castile Falls has

opened an additional 20 miles of spawning and rearing area.

Spring chinook and coho salmon juveniles have been and are,

being released into the upper river to take acLvantage of this
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potential, .~roduction area and in an attempt to establish a

natural run above the fishways.

Any additional production realized from this program dire

benefits the Yakima Indiard dip net fishery located. on the

Klickitat River near its mouth as well as all Columbia River

fishermen, Indian and non-Indian, both commercial and sport.

5. Salmon runs develo ed where none existed, reviousl

Example — Several low-water upstream migration blocks occurre

10

naturally in the Klickitat River (RM 2. 2) prior to 1955 when

the last fishway at these lower falls was completed, Due i-.o

these falls, only spring chinook were able to migrate into th

12 Klickitat River prior'to this time. Spring chinook, migratin

14

15

16

17

18

19

20

21

22

upstream during high-flow periods, were able to negotiate the

falls. In 1945 and 1951, respe'ctively, fall chinook and coho

were introduced into the Klickitat River in anticipation of

the fishways being completed and . used by these species.

In 1950, constructiord on the Klickitat River SalmonHatche

was begun. Construction was completed in 1954. A total of

4, 551, 542 salmon juveniles consisting of spring chinook year-

lings, fall chinook yearlings, and coho yearlings were releas

by this station in 1972. The 1971 Klickitat River Indian dip'

net fishery reported catch was 289 spring chinook, 2, 466 fall
chinook, and 4, 055 coho.

25

26

27

28

29

80

82

33

6. Cooperate State-Indian fresh-water rearin ro rams

~E"- 1 — Tl T 1 1 P 1 O' R Ed t: 1 'd 1

fresh-water rearing pond of approximately 2-1/2 surface acres

with a direct outlet, into Tulalip Bay. An agreement between

t, he Department of Fisheries and the Indians was reached in i-, h

fall of 1970 for this pond to be used to rear coho salmon

juveniles with the state supplying the fis'b and feed while th

tribe supplied the necessary manpower and need. The fish wer

provided to the tribe in February, approximately 3 months pri
to their normal release period. Natural spawning area is not
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12

14

15

16

17

available at this rearing location, and the eggs are not

needed by the Skykomish Hatchery. Thus, total harvesting

effort is allowed on the reservation (Tulalip Bay) after the

adult fish have passed through an extensive commercial net an

sport fishery conducted by both Indian and non-Indian fisherm n.

In 1971, 28, 333 lbs. of coho yearlings, 50% of the Skykomis

Hatchery coho production& were released from this pond. In

1973, an evaluation of the comparative production, success of

this program was begun by marking approximately 50, 000. coho

juveniles at the Skykomish Hatchery. These fish are to be

released (along with 450, 000 other coho juveniles) into this

pond to again be fed and released as yearling coho in the

spring of 1973. Indian people were hired to mark'these fish
with zunds supplied through the Bureau of Sport Fisheries and

Wildlife and with equipment, and facilities supplied by the

Department of Fisheries. In 1973, 25% of the' feed costs for
this program will be supplied by the Tulalip India~ Tribe.

18 7. Coo erative State-Indian salt-water'. rearin ro ram

19

20

21

22

E~l* — Th d p t t I ***p t d f lly 2th th Sq

Island Indian. mariculture program since its . inception several

years ago. The department has provided the chinook which the

Squaxins rear i.n their 'salt-water ponds. In exchange, the

Squaxins have released a specific poundage of relatively large

25

27

28

29
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33

salt-water reared chinook which have contributed to the local
sport fishery at a very high rate. ' These delayed release and

large chinook (2-to-3 per pound. as compared to 100 per pound'

normal hatchery release size) tend to remain in Puget Sound an

enter sport fishery catches.

In 1972, 6, 000 lbs. of fall chinook were provided to the

Squaxins. A total of 17, 500 lbs. of chihook is presently bein

released by the Squaxins for the department. These fish have

been marked and the catches will be evaluated in the continuin

program of enhancing Puget, Sound sport fisheries.
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8. State-Federal coo erative salmon lantin s into reservation

wat, ers

10

12

14

The Bureau of' Sport Fisheries and Wildlife operates the

Quilcene Salmon Hatchery on the Olympic Peninsula. The

hatchery facility programs several plantings into rivers

running through Indian reservations. ' One example is the Whit;

River (Muckleshoot Reservation), a major tributary of the

Puyallup River.

However, due to disease organisms which are specific to

0he ar ea of the Quilcene Hatchery, the Department of Fisherie

does. not want these fish released into inner Puget Sound r.ive s.
Therefore, rather than simply bar this transfer of fish, the

Department; of Fisher'ies releases salmon juveniles into the

White River from i.ts 'Puyallup Hatchery. In turn, the Quilcene

Hatchery releases an equal poundage of young salmon into the

16

17

streams of our choice of the Olympic Peninsula.

9. Hat;cher sur lus salmon carcass ive-awa ro rams

18

20

The department's hatchery system usually receives salmon i
excess of' its propagation needs, especially coho salmon. It:

is the .department's policy to provide numbers of these fish,

21 which are fit f' or human consumption, to our economically-

22 depressed Indian people.

27

28

In'dian tribal representatives are contacted when these fis
are available and it is their responsibility to see that these

fish are distributed. to their respective tribal members. In

1972, 256, 194 lbs. of' salmon which had returned to the

department's hatcheries were provided to Indian people. '

10. Coo erative State-Indian rearin ro rams which rovi. de maximu

29 benefit to all resource user rou s

80 ~E1 — Tl L 1Id' *. p tl g 1 d 't lh d

hatchery on Skookum Creek, a tributary of the Nooksack River.

Once this hatchery is able to develop its own salmon runs, its
future egg source will be er sur ed. Until this time, however,
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the Department of Pisheries has agreed to supply this Indian

hatchery with eyed-eggs at approximate cost or by having the

Indians release a pre-agreed upon number of juveniles in lieu

of any monetary exchange. In, this manner, the salmon resourc

of this area will have 'been increased to the benefit of all
citizens while placing a minimum financial burden on all
interested parties.
Included also are two letters, marked Exhibits P-24 and P-25

for illustrative purposes, one from the department to an India

10 tribe and one from an Indian tribe to the Department, which

show the advantage of mutual benefit through cooperation.

12

15

16

.. E. La ater
Assistant Director of Pisheries

17

18

19
db'bddby'* tl ~dy 1'917, 1973.

20

21 8 4
Notary Public 'n and for the State
of Washington residing at Olympia, MA

26
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29

80
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