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Plaintiff,

QUINAULT TRIBE OF INDIANS on its own behalf
and |on behalf of the QUEETS BAND OF INDIANS;
MAKAH INDIAN TRIBE; LUMMI INDIAN TRIBE; HOH
TRIBE OF INDIANS; MUCKLESHOOT INDIAN TRIBE;
SQUAXIN ISLAND TRIBE OF INDIANS; SAUK-
SULATTLE INDIAN TRIBE; SKOKOMISH INDIAN
TRIBE; CONFEDERATED TRIBES AND BAKDS OF THE
YAKTMA INDIAN NATION; UPPER SKAGIT RIVER
TRIBE; STILLAGUAMISH TRIBE OF INDIANS; and

Tntervenor-Plaintiffs,

JUL 131973
EDGAR SGOFIERD, BLERK

By, Deputy,
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THOR C. TOLLEFSON,

STATE OF;WASHINGTON,
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Direétor, Washington

RESPONSE TO - GAME
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DELAY, AND REQUEST
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State Department of Fisheries; CARL CROQUSE,
Dirgetor, Washington Department of Game;
and| WASHINGTON STATE GAME COMMISSION; and
WASHINGTON REEF NET OWNERS ASSOCIATION,

Intervenor-Defendants.

AFFIRMATIVE
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COME qu the plaintiffs 1in this case, through Special

Asslistant UJited States Attorney Stuart ¥F. Pierson, and herewith
|

| .
to |[dismiss %nd to delay, and (b) thelr request that the Court

deflermine t%eir pending metions to strike. As_grounds therefor,

pldintiffs étate:

A. ' The motion to dismiss is without merit and should be

denied.

|

1l. The plaintiff tribtes reserved a special right

to fish at their usual and accustomed places, which
r;ght may not be limited by State regulation except
b

ubon‘a showing of necesgsity for conservation.
| ‘

Qhr Mescalero v. Jones fails to support a 12(b)(6)
| :
mbtion to dismiss because:

a. Thére is supreme federal law in this case

i
.
! I - which specially limits the State's regulatory
{ powers;

f

i

i

b. Plaintiffs have alleged discriminatory -
\
} regulation by the State defendants;
|

C. Plaintiffs have alleged impairment of a

| federally reserved right; and

d. Defendants have ignored their dubty to

carry out The purposes of the treaties.

|

|
i ‘
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3. The Game, defendants' equal footilng argument is

totally without merit.

| |

\
Mé Recognition of the plaintiff tribes' special
f
fTshing right raiges no problems of equal proctection.
i o o
B. Tpe Game defendants' petition for certiorari in

Pu

del

jallup II cannot be bootstrapped into an excuse for further

o
lay in th#s case.,
i |

1. Puyallup IT does not involve the fundamental
|

dssues presented in this case.

A decision in Puyallup IT will not decide this

QN

ase.

1

C.‘ The Court should now determine the pending motions to

strike in the interest of expediticus conduect of the trial.

|

WHERE?ORE, plaintiffs respectfully request the Court to:
| ! .

(1) deny the Game defendants! motion to dismiss;
| .

(2) Gdeny the Game defendants's motion to delay judgment;
|

(3) gfant the plaintiffs' motions td strike affirmative
defedses; and
(4) |issue an opinion stating that the Game defendants’

! ‘ .
arguﬁents on those motions are all without merit in this case,

DATED this 1lth day of July, 1573.
. Respectfully submitted,

i

i ! [N -

! / |
. L)/ et
; ULRT F. BERRSON

On behalif 4 all plaintiffs,
following consultation with -
counsel.
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S b e gnthe Supreme djount of the Weited States

Ocroper TEryM, 1972

Supreme Conrt of the State of Waghington ig ve-

o . © -+ No. 72481 .,
” . e : i
- oo THE DEPARTMENT OF GAME OF THE STATE OF g
] ‘WASHINGTON, PETITIONER
H . 1
. Y. M
: ! Tur Puyattvr Triss M
' m , Twur Puvatrup TRIBE, PEMTPIONER s
- - 1
- V. i _w_
THe DEPARTMENT 0F (GAME OF THE STATE OF
‘ ‘W ASHINGTON !
!
ON WRITS OF CERTIORARI 10 THR SUPREME (OURT OF THR _
STATH OF WASHINGTON :
. BRIEF FOR THY PUYALLUP? TRIBE 3
|
A O S — - :
i OPINIONS BELOW .,"
g  This Court’s previous opinion in thiy ease is re-
ported at 391 U.S. 392, The original opinion of the _

opinion after remand (Pet. App. No. 72-481) is re-
ported at 80 Wash, 2d 561, 497 P.2d 171. The findings
‘ . (1)

H.VS..SQ at 70 Wash. 2d 245, 422 P, 2d 754; that court’s
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and conclusions of the Superior Court for Picrce
County, Washington on remand (App. 21-25) and the
c&:ﬁoﬁ 0% EE& qozi hﬁvm. 12-21 are H‘:ﬁdwoimm

q.. a. 14 :\
RN E \ . e b

HQH«HMUHOBHGZ

The judgment-of: the-Sipreine Conrt of Washington
was entered on May 4,-1972. Timely petitions for re-
hearing were denied by that court on June 23, 1972
The petition. for a writ of certiorari in No. 72-481

vas filed on f@:,:ixm. 21, 1972 . On Seplember 20,
3..2 Mr. Justice Donglas, ;55& the Tribe’s time
for filing a petition for a ﬁu..u..ﬁ of eertiorari to Novew-
ber 20, 1972, and the petition in No.72-746 was filed-
on that date, Both petitions were granted on March 19,
1973. The jurvisdiction’of this Court is invoked under -
28 UR.C.1257(3). .. .. .. -

QUESTION PRESENTED
Wihether the State of Washington’s Taws and regu-
lations absolutely prohibiting” the Puyallup Indians
from net fishing for steethead trout at their usual and
avcustomed fishing places, rather than limiting sports
fishing so as to preserve at least some measure of the
Indians® net fishery, are necessary for the consevvation
of fish and do not diseriminate against the Indians.

mﬂbﬂ_qﬁwhm .Puﬁu TREATY H.WOSMHOZ.M HZ,QOHL.QHU

. The Treaty of Emﬁsww Fwo&.ﬁ 10 Stat. 1132, Aati-
16 ITT, provides - I
The zight of gf:m_ fsh, at ;: usual and

D._.D::w._r, anr  edatisvie do feadham

) 3..: afnniedd

Revised oomm of ﬁﬂm&::m&os _.3 Ho ooo E.S;%v in

H,&S;:; Hrs.w. o ’

,,..\‘,.

RN - : o

I mbmz be E:mﬁ% E _US. EQ wo?oz 8 lay,
set, use; or pr m?z.o .ME% * et ¥ * ¥ of any
kind, in any of the waters of this state with'in-
tent 93.2% to cateh, take or kill any game fish,
It shall he unlawful to lay, set or use-a net
oo capable of taking. game fish in any waters of
.- this state except as permitted by regulation of
.. the department. of fsheries:  Provided: - That
. bersons may use small landing nels or under
written, HUS.EQ isstied by the director may smo
1nets or- onaw in the taking of néngame fish.

'Revised Code & ﬁ«m&ﬁﬂm»o: Z om ooo e oﬁ%mm E
P Hﬁaﬁ ?ﬁw o

C wed in this title or in é% ::o 01’ Yegu-
. fﬁob om the [game] conmission, “‘game fish” in-
clude * ¥ ¥ Sahno gaivdnerii conmmonly known

as steelhead * * ¥, S

mﬂbyﬂmwﬂﬁze

The Puyallup Tribe is a federal J\ Hoqomﬁ,\m& Hum:ms
Tribe with a Constitution and by-laws approved by
Epmdﬁk%@

states under the Indian Reorganization

Act of 1934, 48 Stat. 984. It is one of the tribes which

g

froek signed
atified by the Senate on

was a parly to the Treaty of Medicine €
on December 26, 1854, and

ku?.w&% 8, 1853, 10 Stat. [132=1137: See Puyallup Tribe

Y. Department of Game, 391 U.S. 392, 331-395. The
treaty, in return for the Tribe’s relinguishment of
large areas of land (Axticle I), reserved an area of

R H >

S T g Y IR i 4 T

i

TR AT UTTT -L..recrr\‘rpru‘u 2% a3 Y S e

soetired 8 said Indians, it common 5;9 m:
aitizens. of xa eoﬁ,;owﬁ R :

Tand Tor the Tribe’s exclusive use (Article 1I), and
also reserved to the Tribe the right “of taking fish, at
all usual and aceustomed grounds and stations * * *#

T e R, et 8
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| in common with all eitizens of the Territory” (Article
| - IID). For many years the Tribe conducted an aetive
: R :m# mﬂwe, ; for. subsistence and commereial purposes,
ih and bmmw the Huz.wm::% River. See Pug yallup I'ribe v. h
Department of Game, 391 U8, 392, 396. See also App.
130-132.
In 1963, the Departments of Game and Fisheries of
the State of Washington initiated this action against
the Puyallup Tribe and some of its members, to deter-
. ‘mine if the Tribe and its members are subject to the
| State’s laws prohibiting net fishing at their usual and
+ aceustomed places or whether they arve exempted from
those laws by rights granted them in the Treaty of
Medicine Creek, The suit also sought. to enjoin them
from violating state fishing regulations. The trial
cowrt held that the Puyallup Indians have no treaty
-rights under the Treaty of Medicine Creck, and cn- i
tered a permanent injunction restraining the Puyall-
up Indians from fishing in any manner contrary to the
- - laws of the State of Washington (Pet. App: No. 72— - -

0 ’ The Supreme Court of the State of Washington re-
versed, Department of Game v. Puyellup Tvibe, 70
Wagh, 2d 245, 422 P. 2d 754, That court eonfirmed

manded the gase to the trial court with %SQ:EJ that
. the deeree should reflect that :Qv It a defendant
proves that he is a membor of the Puyallup Tribe;

£ A a3

481, pp. 563-564). o |

R, - - the- Trihe’streaty-protected fishing dights -and re- -~ -1

. -A:

e |

[of Fishevies and of @&s& H.ﬁ,oBEmmﬁo@ ?B.SEQS.

which has been. established to be réasonable and neces-

sary for wmQ%z.w&éi.a_; of the fishery.” 70 Wash.2d

At 262, 492 P. 2 at 764 (emphasis added).

On veview, this Court affirmed. Pu: ;Q::w Tribe ¥.

@%n;o:mzq of Game, 391 U.S. '362. Tt held that the

Tithe and its individiual members hold rescerved fish- -

U.E.m. rights ‘under the Treaty of Medicine Creek that

a6 _wsm@mmm@ﬁ “of their reserv ation' of land. In

measuring zwovm Emim in light of the words “in com-

. mon with” the Court H.Sooga the argument that the

Tribe had no right heyond that of other citizens and

quoted from United States:v. Winans, 198 U.S. 371,

380, that “[t]o construe ?o treaty as giving'the In-

. dians ‘no rights 93 such as they would have without

the treaty’ * * * would he ‘an impotent o:?ogo to

negotiations and a convention, which seewed to prom-

is more and give the word of the ?&E: for more’.”

391 U5, at 397. _ ,,_
The Court held that Indian off-reservation fishing

] -~ - rights are subject to state conservation laws only-if -- -
those laws give adequate recognition’to the treaty
rights, are ¢ ‘necessary for the conservation of fish’”
(i, at 399, 401-402, n. 14) and do “not diseriminate
against the Indians” (4. at 398). The Cowrt remanded

—————the-case-for-a-determination-of-*“[w]hether-the-prohi-—— - — — — 4.

“bition of the use of set nets in those fresh waters was i

LT PRI AT v A e

oy

e

a _,mpmozpio .&s@ necessary’ ¥ # % gongervation meas-

. r s
1 See 391 TLS. at 304, n. 1. The question of the present existence

a2y Tie v fishmgutoreof—thestad—arwd—aoeess
tomed fishing places o.m that tribe; (3) He cannot be
restrained or enjoined from doing so, uniess he is violat-
K ing a statute, or regulation of the [State] Departments

of Tl Teservation of tmmi ispemding e Comtoi Appexats
for the Ninth Cireuit, United States v. State of Washington,
No. 73-1793.

B0G-558—Tgm—?

e
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ure” (id. at 401), admonishing that “any ultimate find-
ings on the conservation issue must alse cover the
issue of equal protection implicit in the phrase ‘n
common with’” (id. at 403). |

" Different positions have been faken on remand by two
Departments of the State of Washington—The Depart-
ment of Fisheries with respeet to salmon, and the De-
partment of Game with respect o steelhead trout.
Prior to the trial on remand and after public hear- .
ings and consultation with tribal leaders (App. 112),
the Department of Fisheries changed its regulations
to permit reguwlated Indian net fishing for salinon in
the Puyallup River, though it maintained its prohi-
pition of such fishing in Commencement Bay, where
the fish mill before going upstream, and in the upper

“portions of the viver where the fish spawn (App. 16

AT T

22-23, 104-106; P. Exhibit 6).* The Department of
Higheries also curtailed certain commercial - fishing
near the Puyallup River to inerease the runs available
E the river (App. 113; . Exhibit 5). .

"The Department” of Game (which regulates steel-
head trout fishing), in contrast to the Department of
Pisheries, maintained the position that it had taken
hefore this Court’s decision, namely, that so long as
Indians and non-Indians arve treated alike it has no

o

—duty o recognize any special Indian fishing rights.

=2

The Department of Game continued.its total prohibi-

tion of net fishing for steelhead trout (App. 16, Tr.

2This Exhibit, which is the text of the regulation, is lodgwed

| rm—— L ima et

25;° see also the Brief of the Department of Game
in this Court, pp. 16-17).
© After a trial on remand ao:p..ﬁaz primarily of the
ﬂomﬁﬁow% of three Diologists (App: 31-175), the Su-
perior Court entered findings of fact and conclusions
of law (App. 21-26) as well as a written opinion
(App. 12-21). The court found that the regunlations
imposed by the Department of Fisheries were neces-
sary Tor the conservation of fish and were “not un-
reasonable as far as the Indians ave concerne Y (App.
93). But the court held that the Department of
Game’s “‘regulations are not shown to he reasonable
and necessary” for the conservation of fisli (App. 24),
particularly in light of the court’s finding that while
. Indian net fishing is totally prohibited, sports fisher-
" men are allowed an anuual take of 12,000 to 18,000
steelhead trout per year (App. 23-24). The comt also
held that there was no showing hy either Department
justifying an injunction against the Indians (App.
24-25).

o Both sides appealed to the Supremne Court of the
State of Washington, That eourt essentinlly affirmed
the decision of the trial conrt insofar as it held the

egulations of the Department of Fisheri ies valid. It
H.oé.._.mo@ the trial court’s decision as to the Depart-

ment of Game, however, and tpheld the Departiient’s
regulations totally prohihiting fishing by net for steel-
head trout for the year 1970, It ruled that new fishing
regulations for the Puyallup Tribe must be made each

U -

t
\

with the Clerk.

year, supported hy - faets and data that show the reg-

36y pefers to the transeript of the trial on remand, which
is lodged with the Clerk. .

e ST s s e rTm e b e e T S I € I MR e T TR o e YA a2 2 i
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wlation. is necessary for the conservation” of the spe-
cies of fish in question (Pet. App. No. T2-481, p. 576).
The court further ordered that the injunetion against

the .H_Hw.vn. should be H.dwpmwﬁmm.mﬁuumow to Ec@@mnmiobm.

consistent, with the opinion of the court (id. at 577),
In upholding the 1970 prohibition of net .mmEu_m“ for
steelhead trout, the eourt held that “‘the cateh of the
steelhead sports fishery alone,in the Puyallup Rivor
leaves no more than a sufficient ..b_:ErE. of steelhoad
for.escapement necessary for the conservation of the
steelhead fishery in-that viver” (id. at 573). . . .
s B3oth the Department of Game of the o_b?;o;o_m
ﬂjvr:?_ﬁc: and the Puyallup Tribe petitioned this
Ooz:“ for review of the judgment of the v:EdEe
Court of TV “ashington insofar. as it- concerned the
ﬁ%%? of the laws and regulations oh the State of
Washington prohibiting net fishing for. steelhead
trout, None of the parties mozia further review of the
deeision concerning the regulations of the Departiment
of Tisheries (eoncerning salmon fishing).* On March
19, 1973, the Court granted the petitions for certiorari

and .nc:mc_imﬁcm Zwo cases” ..

* The Tribe continues to take exeeption to the extent of fish-
ms,z. permitted it by the Department of Fisheries Init has souglit
review only of the Ec?:.::o:w of Game’s total failure to rec-
ognize its fishing rights. It is the Tribe’s view that the willing-

ness of the boc,: tment of Fisheries to recognize Indian treaty
rights will make possible a resolution of practical iflerences
with that Deparbiment. Litigation to quantify the fishing rights
of a number of Tribes incliding the Poyallup has been bronght
by the United States. (nited Stutes v, - :‘SN::QNS_ Civil Action

o T N VO
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SUMMARY OF ARGUMENT:© . = . -u

"~ ;%wo..admmﬁos wm.mmmv%_ﬁm.ﬁ Court to. be decided on
HmEmEm after its prior decision in ‘this sase wax whoth-
r the m‘wﬁo of Washington’s total pr ohibition of In-
%.E net fishing in the’ Hu:dm::c.mzmw was neeessary
for the oo:mm?.m.ﬁ_ou of fish and, as applied to- their
treaty Hbdo?ﬂ“om Emw? did not diseriminate ag cainiét
the Tndians, Tn the tvial on remand the cvideres
showed that after this Court’s decision the Depart-
ment of Fisheries of the State of Washington changed
its position and permitted a regulated net fishery
for salmon in the Puyallup River. The trial showed,
however, that the Department of Game, by contvast,
had continued to prohibit Indian net fishing for steel-
head trout and that this prohihition was based on thé
State’s allocation of the eutire take of steethead trout
to sports fishermen rather than upon any requirement
for conservation of fish. The evidence also shoved
that s many as 18,000 steelhead trout are taken an-
EE:% in_the Puyallap River by _ftoi,,v fisheriien
while ‘all Indian net fishing for steclhead trout ve-
mains ‘prohibited. The trial court thus corrvectly found
that-the State of Washington had failed to show that
its prohibition of Indian net fishing for steelhead
trout was necessary for the conservation of fish and
did not diseriminate against the Indians.
" 2. In reversing the decision of the trial cowrt as to

steelhead trout, the Supreme Court of the State of

Whashifigton applied an incorrect legal standard that

e mi e md e S

No R, UG- DU WD Wash, R

» A conditional cross-petition by a tribal ;.,_

A conditional eross-petition by a tribal member, Ramona O.
Bennett, No. T2-5457, remaing peiding.-: - -5

is not in accord with this Court’s prior decision in this.
case. The Supreme Court of Washington held that an
Tndian het fishery for steelhead trout could not be
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pormitted because the cateh of the “‘sports fishery
alone in the Puyallup River leaves ne more than a
sufficient number of steelhead frout for escapement
necessary for the conservation of the steelhead fishery
in that rivex” (Pet. App. No. 72-481, p. 573).- This
holding subordinates the Tribe’s rights to those of
sports fisherinen, permitting an Indian net fishery
only if therve ave sufficient cxcess fish after sports
fishermen have heen satisfied. This ;ﬁog Z%E,E:mﬁoz
of the Indians’ treaty rights ig ooiepﬂ to this
Court’s prior deelsion in this case and the precedents
on whieh it was based, which recognize that the treaty
provision involved here, and provisions similar to if,
confer on the Indians a special right to continue to
fish for trade and sustenance in accordance ‘with their
traditional way of life and present nceds.

The. Department of Game continues fo %mso as it
did when this case was previously hefore. this Court
that the treaty gives members of the Tribe no fishing
rights not held by all other citizens of. the.State. This

argwnent was fully considered and properly vejected -

by this Court in its previous decision in this case, and
is also forcclosed by the previous judgment of the
State Supreme Court in this case whieh this Court

ﬂ

that future regulations of Indian net fishing for steel-
wmmm S.o:& msE\ H.moooEmm and mimqsmwg mwofo rights.

ARGUMENT

I

THE TRIAL COURT CORRECTLY FOUND THAT THI STATE OF
" WASHINGTON FAILED TO SHOW THAT ITS TOTAL PRO-

n HHHW.HHHOZ. OF INDIAN NET FISHING FOR m%mmwﬁmhmbw TROUT
< WAS NECESSARY FOR THE CONSERVATION OF FISII AND
+, DID NOT DISCRIMINATE AGAINST THE INDIANS

The question left by this Court to be decided on
remand was whether the State’s total prohibition of
net fishing in the Puyallup River was necessary for
the conservation of fish and, as applied to their treaty-
protecied H,wm&wm, did not diseriminate against the In-

M Tl laco Obada anssl ade e L1 IR LU o JN
Lh. 15, wILESH EG aLate ¢o m,“. B0 _.___.a:.aw Uil WO

Ly up—
cided, its prohibition of net fishing by Puyallup In-
dians was invalid, as contravy to theiv treaty rights.
In order to decide these issues, a new trial was held
oh remand. It ‘@oﬁmwmwog principally of tesiimony by
three witnesses, all biologists and experts in fisheries
of the northwest coast. Two of the experts, Mr. Mil-
lenbach and My, Lasater, were employes of the State
of Washington (App. 32, 74). The third, Dr. Heck-
man, was an employee of the Federal Buveau of

_affirmed.. —

3. If this Court agrees with our ooioﬁﬁo: arﬁ\ the

“State of Washington has failed to show that its abso-

lute prohibition of net fishing for steelhoad trout is

Sports Fisheries and Wildlife (App. 143).

--1. Mr. Lasater, of the State Departinent of Fish-
eries, testified that the Department of Fisheries, which
Homﬂ_ﬁ_om salmon fishing, had changed 1its views since

A Y .%.J..\. $hn acmmuavaration ool ST, DJ..m Ao ot .:.C_..

=G TEHITE Y I i o b o e L s et T 1 o W o e et O W A T P L R

discriminate against the Indians, then, in rqa of fhe
Tong history of this litigation, it should order that the
Indians he afforded their treaty rights mowﬁﬁa&fgm

this Court’s previous decision in this case, and no longer
owwom@m a regulated gill-net Indian fishery in the Puy-
allup River. He explained: “When the decision was
made, and we read it, then it, in part, said that we
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were wrong, and that there was a speeial Indian
treaty right, and to us, gave us an obligation to rec-
ognize their right, and we also have our increased
ahility, fishery science has advanced * * *. We axe
more confident of our ability- to-handle the fish runs
in an avea like this, a special Indian Fishery, than
we were at the time” (App. 102). Accordingly, he
testified, the Department had adopted regulations per-
mitting & limited Indian net fishéry for salimon in the
Puyallup River (sce I, Bxhibit 6; App. 111-114). Ie
stated that the regulations prohibit fishing in Com-

mencement Bay where the fish mill and in their spawn-

ing grounds, but that the Department has determined
that in between those two avcas a net mn&oww ean
properly. be allowed (App. 104-105, 111115, 125).

nd o

AT T acafan nlan Adacenihord o onvine of m,ﬁ 1dipe o
125 g aies an

l"h

tt.t:asstEcc;cactccss:c
meetings . with the public and with leaders of the
Tribe in which regulations as to a fishing season, num-
bers of days of the week in which fishing would he
allowed, and net fypes were developed (App. 111-114).

He testified that a portion of the regulation limiting

the length of nets fo one-third of the river's width was
taken from the Puyallup’s own regulations.’ He de-
seribed successful Indian self-regulation of salmon

“fishing on other reservations in the m?am which had

- .

by no means the “.ow"g_” way ot a hecessary way, and
thus that protection of the treaty rights of ~the
Hﬂ%m:mlﬁorﬁﬁm the Emg to a regulated net fish-
ery—and proper coi wmﬁémﬁos Ow mmr arve not ::55:%
mVoH:mﬁ%. _ _ ‘

" 9. The testimony of Mr. Millenhach of the State’s De-
pavtment of Cranie reflected the difference hetween the
legal position yrged by his Department and that of
the Department of Fishervies. His testimony was eon-
corned less with conservation requirements than with
‘the economic considerations underlying the State’s
policy of veserving steethead trout for m@oim m&z:m
He emphasized that the number of steelhead avail-
mEo to sportsmen had been greatly increased hy stock-
ing the Puyallup River with fish produced at fish
hatcheries financed by hunting and. fishing lHeense fees
(App. 33), but he admitted that the hatcheries are also
supported by the federal governmeént (App. 35) and
apparently by reparations paid by power companies
(App. 87). Mr. Millenbach testified that in recent
years sportsmen had been catching an average of move

than 12,000 steclhead annually in the Puyallup River

(App. 37). By including the value of transportation,
food and drink consumed, sporting equipment sold
and the liké, he estimated that the economic value of

resulted in inereased hatchery runs, permitting in-

- ereased Indian net fisheries (App. 103). - - -

In sum, therefore, My, Lasater’s testimony showed
‘that while prohibiting all net fishing in the Puyallup

ot

afish-taken for-sport-is $60, which he elaimed to-he

far greater than that of a fish taken for subsistence

or commerce (App. 37, 53-54).
Mr. Millenbach’s testimony indicated that the De-

River might be an easy way of oobmogw_m_ mmFl it is

K _Hm o17. We rm.,a lodged A ¢opy of the .H,:var ?mmoﬁ wmoapl
tions ith the Clerk.

7 He testified on cross-examination that in oné recent year the
known sports cateh on the Puyallup wzé. was 18,000 steel-
head trout (App. 52).

i LT L
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partment of Game, in contrast to the Department of
Tisheries, had not eonsidered any eompromise position
that would allow Indian net fishing with limitations
as to location, seasons, days of the week, sizes of nets,
total take or the like. Althongh he-testified in general
terms that it would be “*contrary to conservation” to
allow net fishing for steelhead in the Puyallup River
(App- 43), his testimony on cross-examination made
clear that the State’s prohibition of net fishing is the
rosult of its allocation of the entire take of steelhead
tvout to sports fishing and would not otherwise be
requived to preserve the fishory ?ﬁ%. 62-63) :
| Q. Let me ask you this: you said a net fishery
would he absclutely impossible in terms of your
definition of conzervation. What if we eut down
the munber of fish a sportsman is allowed to
_ cateh, or the number of days, whatever, and we
o pzoémm a highly regulated, self-regulating In-
dian net fishery. Would that be possible to still
reach the same number of fish vﬁwm canght
now? . o ;
‘A, Tt would be possible, yes.
- Q. Why don’t you do that?
A. We do not have the authority to do it.
Q. What do you mean, you don't have the
authority to do it? You malke the regulations.
steelhead may not he taken with a net.
- Q. T you could, would you do#% - - ,
My, Coxtrr: I object, Your Honor. I
think the witness has answered the ques-

____A._By the_laws_of the State_of Washington,

" Mo
- Hononr,
- Q. Mr. Millenbach, does it :Ero any differ-
ence to aou@owérop whether 2,000 o1 3,000,
whatever, fish are caught by sportsmen or
whether they arve caught by Indians?
. -+ A Conservation alone, no.
" Q. It makes no Emm?ba@m
A. Tt would be possible to rebalance the num-
bers eaught and still maintain conservation.
There is a surplus of fish or harvestable part
~ that can be cropped in a system of- conserva-
. © ' tion.
. © Mr. SexwwuausgR: No further guestions.
This testimony, by the Department of Game’s own
witness, we submit, not only fails to establish that the
1bition of the taking o ¥
in the Puyallup River is necessary for the conserva-
tion of fish, but affivmatively shows that this total
prohibition is not necessary for that purposc.
3. Any vemaining doubt as to whether an absolute
prohibition of net fishing for steelhead in the Puyal-
lup River is necessary for the conservation of fish was
dispelled, we submit, by the testimony of the remain-
ing witness, Mr. Heckman, a federal biologist, e
testified specifically that a properly regulated net-

SENNHAUSER: One Eocum:ﬁ u.moE.

e.:....r
115G 1L

State’s nroh
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@ fishery for steelhead trout on the Puyallup River
o . . would be “commensurate with” consevvation (App.
. 152). He based this view partly on his experience with
, the successful Quinault fishery for steelhead trout in

e -

o i o

e o o A 2t i e it G A A S0AE S P .80 1= 4Pk WO P DLl Lo LA N Tt s Al A e ol i o B

Tion.
. . The ¢
clear,

CouRDs H ﬁm.sr rm fp Epmm Eﬁmah .

the Quinault and Queets Rivers in Washington where
the Indians earry on a commereial gill-net fishery for
steethead and a successful sports fishery within the
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“reservation (App. 148, 152, 167, 174-175). He was also

familiar with the gill-net fishery for steelhcad in the
Columbia Hvd..ﬁ., (App. 152). ¥e was asked specifi-
3:% iz&wﬂ. a net fishery on the Puyallup River

- “ywonld adversely affect the spawning eseapement for

steelhead” on that river and w.em@ou.@mm that “if prop-

erly regulated * * ¥ an optimum spawning escape-

ment” could be achieved (App. 152).°

In swm, the State of Washington has totally pro- -

hibited the Indian net fishery for stoelhead trout on

the Puyallup River while permitting sports catches,

averaging more (perhaps substantially more) than
12,000 fish anmnally, and the State has failed fo show
that this prohibition does not discriminate against the
Tribe’s treaty rights or that it is a ¢ ‘reasonahle and
necessary’ ' eonservation measuve. Pugyallup Tribe v.
Department of Game, supra, 391 U.S. at 401-403. Ac-

cordingly, the trial court on remand was correct, in

our view, in holding (App. 20) s

o F %% Ty view of the large numbeér of m..r.eo?gg
. > caught in the Puyallup River, it would seem

that the Game Department is not in a position
to say that the Indians can be entirvely excluded
from the exercise of any special rights. Tt 1s

FI £ 71

. syithin the province of the Department foadopt .

a regulation setting forth such details as the

i time in which steethead may be taken and by

what means. It should compute how much
eseapement should be allowed so that a compre-

En =

.
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. 4 1ing the special rights of the Indians while still
mgmmﬁﬁo_% conserving ?5.?55.& H?oﬁ.%

e T e e Le)

eEJ_ :E.Eza OF THE mdwmuLﬁ nodwe ‘or ﬁ;mﬁ maoz
'THAT INDIAN NET FISHING CAN BE ALLOWED ONLY IF
“OHERE IS A SURPLUS ATTER SPORTS FISHING AND NEC:
" ESSARY ESCAPEMENT, RELEGATES INDIAN FISHING TO A
SUBORDINATE - ROLE IN: VIOLATION OF THE INDIANS?
: TREATY BRIGHTS AS INTERPRETED IN EHIS COURT’S RPRIOB
;. OPINTON IN TITFS CASE. . - 3y . .. ' ‘

L ;. ;- e S
BEm Court: held; in- Wz@ib% H:?q v. Department
of 35% supra, 391 U.S. at 398: c

e The [treaty] Tight to fish ““at all usnal and ae-
- customed’” places may, of course, not he quali-

- fied by the State, even though mz Indians born
17 the 4ﬁ5¢+3m~. Siatnae are. now aiFlenn nvuﬂ .ﬁ.w@

4 n U RITCH DTARRS AR G RYA G
United States. Act of June 2, 1924, 13 Stat.
g 9533, as superseded by § 201L(b) of the Nation-
.. ality Act of 1940, 8 U.8.0. § 1401(a)(2). But
* ' the manner of mm_::mu the size of the take, the
" regtriction of commercial fishing, and the like
“may he regulated by the State in the interest
o of consery .mﬁo? provided the regulation meets
appropriate standards and does not diserimi-
nate against the Indians.

Hﬁ upholding, as applied. to the uuzu allup Tribe ”._.z

HEP the State’s classification of .the steelhead as a
game fish, R.C.W. 77.08.020-(p. 3, supra); and its ahso-
lute prohibition of faking game fish by nets, R.C.WV.
77.16.060 (. 3, supra), the conrt below reasoned ﬁ@ﬁ

hensive regulation may be formulated protect-

8 An optimum escapement requires a certain number of fish to
be harvested so that fish do not die from overpopulation of the
river. See App. 114 (testimony of Mr, Lasater).

App.12-481,p. 573) :

[T1he cateh of. ﬁa #8:5& m%ow? fishery
alone in the Puyallup w_:.m.,,...._?ﬁg no more
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. than a sufficient number of steethead for

_. :@mamvcbmism%mmww mcuwwmoosmoﬁﬁrob Z.
- ) SS steethead mmvme% in wrmw river,

| On its face, gﬁsu@o? the decision %mD.EEr;my
m.m.pE_ow the Tribe’s treaty H_E.Eu. It mﬁ_uou.mEﬁmm ?o
Tribe’s H.wm.rﬁm to those of sports fishermen and gives
the Tribe only what might be left after sports fisher-
- , men of unlimited number have had their take. More-
| over, the opinion helow does not discuss the trial
_, .  court’s finding that the Department of Game had not
" shown the prohibition to he necessary for the conser-

vation of fish, and it ignores the substantial evidence
supporting that finding (see point I, supra). While it
directs the Department of Game to review EEE.:%

the possibility of a netting season for the Tribe, the

opinion helow clearly permits the State to moserve
steelhead trout exelusively for sports fishing., As a

practical matter, therefore, in light of the State’s past

deference to game fishermen, the opinion offers little

prospect that any substantial Indian net fishing would

ever be allowed. Indeed, in the once “heaving’ that

o has heen held on the subject by the State Game Conl-
mission since the judgment below, the Jarge sports

take was permitted to continue without abatement
o .___and the Indian fishery was again totally prohibited.’

¢
!
Fl
1

recreational fishing! ‘As this Court recognizeéd with

respect to the ma::o. EmEv treaty om another” North-

west coastal tribe in Tulee v. Washington, 315 U.S.

681, 684 (a decision mﬂ.owi% relied upon by the OoE.

in its Pugallup SEﬁoE

A [Wle are imipressed v% the strong desire
SS Indians had to retain thé right to hunt and .
fish in accordance with ﬁrm Eﬁzﬁsoﬁ.ﬁ os%ﬁoEw
"of their Tribes.

Fishing was and, to .Sa( extent permitted, has ve-
mained the way of life of the Northwest coastal
tribes. Indeed, it was the vital importance of fish-

ing to their way of life which led to the inclusion of
: language in the treaties with virtually all of the
Northwest Coastal tribes, such as the Puyallup, ve-
sexrving a right to fish at the Indians’ usual and ac-
: customed places.” As this Court cxplained in United
States v. Winans, 198 U.S. 371, 381 (also relied upon
in Puyallup), in construing treaty language essen-

tially similar to that involved here: e

¥ The historical dependence of Northwest Indians upon fish-
ing for their subsistence and livelihood as well as its continu-
ing economic and cultural importance are recounted in Sokappy
v. Smith (United States v, Oregon), 302 I, Supp. 809, 507 (D.

Ore.).
1 Some—ten—{reaties—with—the—tribes—of the_Northawoest were

"The treaty, however, does not state that the Indian
. fishing rights it gunarauntées are to he subordinate to
the fishing rights of others; nor was the treaty in-
tended to provide the Indians merely with a right to

TR

negotiated on behalf of the United States and exceuted in
1854 and 1855 by -Governor Isane Stevens. Bach of the-treaties -
included a phrase respecting fishing virtually identical to that
found in Article ITL of the ﬁm%::o Creek Treaty (sve swpra,
2). 2 Wappler, Indian Affalrs—Laws and Treaties, pp. 495

¢ Information sz::i by the Department of the H:?:o_.
' and doeumented in depositions filed in United States v, Wash-
ington, Civil Aetion No. 9213, U.S.D.C., W.D. Wash. See note 4,

supra.

497, 501-506, 510-512, 521-531, 536-545 (1903). See generally
Friends' Service Committee, Uncommon Controversy, Fishing
Rights of the M :nﬁa&%& - Py .\QE\:F as& Eai.ﬁmw\ Indians,
pp. 18-40 (1970}, .




The right to H.?o; to the fishing places in
85?38.2 was a HES of qu&. E&m? oS-
" gessed by ‘the” ?%mﬂm npon the exercisé of
b which there was not a shadow' of impediment,
it and which were not much less necessary to the
existence of the Indians than the atimosphere
2. they breathed. * * * [T]he treaty was not a
. grant of. Eew? to the Indians, but a grant of
. rights f —a reservation of those not
eranted. And :o form. of the- Emﬁ.sé.‘,i and
&ﬁm language was adapted to that purpo se. Res-
, ‘ervations were not of wmiwoima parecels of land,
=4 and could not he expressed in déeds as dealings
7 hetween private individuals.'® *-* They im-
posed a servitude upon every piece of land as
though described thercin, There was an ex-
clusive right of fishing reserved within certain
hmirnndowina _.1T>..5 1y a.a:.._aﬁ Artoida DM +hnan
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houndaries H.mwﬁ.%c% in common with Qﬁugm
" of the Territory.” * # *

Winans thus recognized thaf the Indinns made res-
ervations in the treaties not oiw of traets of land
upon which to live, hut also of rights to fish both
within and ontside those Tands.™ It is, of course, axio-
matic that such resevved rights should be interpreted
S0 as 8 fulfill the purposes for which they weve re-
served.” The reserved fishing Em.z of the T:%E up

et is clear that the reserv ation _.:::d whs ::..Eica only
as a residence, and the Indians were to remnain fres to romm and
fish at their :;:i places.” Stolomish Indiun Tribe v. Ndﬁzﬁﬁ
320 F. 8d 205, 210 (CG.A. 9). S

* The interprotation of vesorved rights has had .:ﬁ Tulioat
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Indians, therefore, should be interpreted to permit the
members of the Tribe to meet their continuing needs
for subsistence and trade, fully recognizing that the

.....u.,,..;a.,.&mﬁ, is mot exclusive .(Puyallup, supre, 391 U.S. at

398), and that it is necessarily limited by the deplet-
able nature of the resources and thus may bhe regu-
lated to prevent their destruetion (391 U.S. at 399,
401-403). But to diminish the treaty right to one of
mere sports fishing in common with other citizens
would give “the Indians ‘no right but such as they
would bave without the treaty’” (391 U.S. at 397)
and thus wonld effectively abrogate the treaty right.
Such a result is foreclosed hy this Court’s prior
Puyallup decision (391 U.S. at 397-398) and, as we
have shown in point I, supre (and as the trial ecourt
found) if is in any eveni not necessary for the con-
servation of fish. ,

Morcover, Congress has recently reaffirmed the econ-
tinuing vitality of treaty provisions guaranteeing In-
dian fishing rights. Publie Law 280, both as originally
enacted and as amended,” explicitly excepts from the
extensions of state eivil and criminal junisdietion au-
thorized therecunder all rights “afforded under ‘Fed-

years earlier, and relied on that decision in Winfers, 207 1.8,
ab 377, The rationale of the two cases is the same. Arizona v.

Odalifornia vecogmized the reserved right of Indians along the
Colorado H,ES. to satisfy their present and future :o&m for
irrigation from that river's already heavily appropriated flow
because only such a measwre of water vights would fulfill the
purposes for which the United States Smc:s& the water for

development in cases involving water vights, See, e, Winters

Uuited States, 207 U3, 564d; rizora v, Califaraiu, 373 UN.
546, 595-G01. Justice MeKenna, who wrote the Cowt’s opinion
in Winters, had written the Cowrt's opinion in Winans threo

the Indians. 373 U.S. af G00-GOL,

* Act of August 15, 1953, 67 Stat. 588, 18 17.8.C. 1162, wm
U.S.C. 1360; Act of April 11, 1968, Title IV, 82 Stat. 78, 2
U.S.C. 1821, _
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, eral treaty,: agreementy or . statute. with -vospect- to

hanting, trapping, or fishing or the control, licenising,
ot ‘regulation theveof.”. And, ‘after: extensive- hearings
in 1964, the Senate let die in committec two proposals®
to terminate Indian fishing rights on the West Coast.
Hearings before the Subcommittee on Indian: Affairs
of the- Senate Committee on Interior and Insular. AL
fairs; on S.J. Res: 170 and 8.J.:Res. 171,88th Cong;
2 Sess. These -hearings. documented the continuing |
need of the Tribes fo exercise their fishing vights for
their sustenance: and lvelihood and -refuted elaims
that the abolition of Indian fishing Tights-was re-
quired -for. the conservation’ of .fisheries: Lf, indeed,
Indian treaty rights ave in effect to be abolished, Con-
gress, rather than States, must aet, and should give
Tull consicderation to compensating Q,S Tribes forany
rights taken away. oo

Tn its brief in this Court the Departinent of Game

of the State of Washington argues that any special
treaty right the Indians may have had was abolished
by the admission of the State into the Union on an .
equal footing with other states, and that the treaty
phrase ““in common with all citizens of the Territory
means the Indians ave bound by state fishing regula-
__tions whether_or not thoseregulations.are-shown to-he

necessary for the conservation of fish (Br. 8-17). The
Department. relies primarily on this Court’s decisions
in WWard v. Race Horse, 163 U.S. 504, and Koke v.

MJ:\:.. U.AD. TS 63N
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Term, 1967, pp.. :m;cav After full consideration, those
“arguments were Tejected-in;this Court’s puevious opin-
ion in this case, 391.0.8. at 397-400." And, ay the ¢ourt
helow .HEE.. (Pet. App. No.:72:481, p. 571), these .con-
tentions of the Department are.also foreclosed . hy the
State Supreme Court’s ?.2 iousjndgment in ﬂﬁm case,
which thig Court affirmed.” = .. - % 0 -0
il sum, the asmmﬁob ?.mvmima on ﬁa E,szm from
ﬁ.:m _..O_.o:ﬁ in Puyallup was not whether,the Indians
have a special fishing vight-or whether that right ex-
erapts-them from state regulation except as.shown to
he necessary for, the: conservation of fish..Those prin-
ciples had previously been established by thix: Court’s

15Gee also 4d. at 401, n. 14, final two paragraphs.
The only decision which ever. ::_:ﬁnom the “equal footing™
doctrine ag o limitation on the exercise of Iundian trealy rights
after statehood was TWard v. Race Horse, 163 TS, 501 At the
time' ik was rendeved, Ruce Horse was ont of havinony with a
priot Supreme Court ruling on the effect of statehood acts on
?Sﬁms:: Indian rights, m?m Jacket v. Board of Commis-
sloners of, Johnson 3&:1.\ Qsm Keomsas Indiausy, 5 Wall, 737,
755-756, Any doubts about the inapplicability of the doctrine
to Indian treaties were laid to rest with the tacit overruling
of the “equal footing” holding of Ruce Iforse less than a decade
later in' United Stutes v. Winans, supra, 198 U.S. at 382-384.
Sen alse W etHanalion. v Avrizonn State Tax Commission, No,
71-834, decided Mareh 27, 1973, And see the Memorandum for -

\\\\\ the M::rmrmgﬁhm\pmkr.:sazu--mm:H.N..ﬁatm::H/qcmiw%au\:%n ,-and 319,

October Torm, 1967, in which the same arguments now :Emo
by the Department of Game were answered.

16 Nothing in E&n&mg Apache Tribe v, Jones; No. quu
decided J,HE.Q: 1978, supgests that a E.SS. provision ox-
pressly ._#.9:;:5 an off-reservation rvizht can be junored or
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E:eé are the same authoritivs and the same argu-
ments that the Department of Game relied on when
the case was last heve (Resp. B, in No. 247, October

abrogated by a State. Nor is there any conflict between that
decision and the Court's previous decision in this cuse. The
»595 is the “express federnl law to the nosﬁm&\x referred to
in the passage from Mescalero (slip ov, pi2 4) quoted by ﬁ:m
Department of Game (Br, 15). :
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decisions and were reaffirmed in Puyallup. The ques-
tion on remand was whether the State’s regulations
of that right were veasonable and necessary for the
17 congervation of fish-and did not diseriminate against

~ - - the Indians. As we hive shown, the State’s prohibi-
tion of all Indian net fishing for- steclhead trout in
the Puyallup River is not necessary for the conserva-
tion of fish and gives no reeognition to the special
. Indian mamsm right guaranteed by the treaty, and thus, -
 under this Conrt’s prior decision, was corrvectly found
hy the trial ecourt to be an invalid diminution hy the
State of a federal treaty right. Of. Kolovrat v. Ore-
gon, 366 U.S, 187; Hauenstein v. Lynham, 100 U.8.
483.
ITT

IN LIGHT OF THE HISTORY OF THIS LITIGATION, AN AP-
PROPRIATE REMEDY SHOULD ASSURE THAT THE INDIANS
ARE AFFORDED THEIR FISTIING RIGHTS FORTIWITH

If the Court agrees with our contention that the
State has failed to shoiw that ifs total prohibition of
Indian net fishing for steethead trout in the Puyallup
River is necessary for the conservation of fish and
does not discriminate against the Indians, then the
question of fashioning an adequate remedy arises,
“This—easc—has heen in” litization since 1963, Dyring
most of that time the Tribe has been deprived of all of
its treaty fishing rights, and it still remains deprived
of those rights with respect to steelhead trout. State

e
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_ - This Comrt, of course, cannot itsclf fashion fishing
_ . regulations for the Puyallup River. But it can and
. should hold that, as applied fo treaty-protected In-
dians, the State’s total prohibition of net fishing for
steelhead trout violates the Treaty of Medicine Creek,
and that such fishing must be permitted forthwith.
This Court should also hold that in adopting new regn-
lations the Depariment of Game must act in a manner
that is both procedurally and substantively fair to the

Tribe. Substantively, it must sufficiently eurtai) sports

: fishing to assure the Tribe an adequate subsistence and
)

commercial fishery. Procedurally, the State should be

} required to provide an opportunity for the Twribe’s

views to be heard befors it adopts regulations affect-
ing the Tribe. As a guide, we suggest the criteria that
have been aceepted by both the State of Oregon and
the various tribes there in handling the same problem
in that State. As stated in Sohappy v. Smith (United
States v. Oregon), 302 F. Supp. 899, 912 (D. Ore.):

.. - The State- must recognize that the federal
right which the Indians have is distinet from

- the fishing rights of others over which the state
has a broader latitude of regulatory control and
that the tribal entities ave interested parties to
any regulation affecting the treaty fishing right.
v~ They, as" well as their members to whom the
. regulations will bhe directly applicable, are en-
. titled to be heard on the subject and, consistent
._ . with the need for dealing with emergency or
: - changing sitnations on short x

So- o

ns-on-short-netice; tobogiven

administrative determinations and judicial decisions
have failed during this period to provide adequate
protection for the rights secured to the Puyallup
Trihe under the Treaty of Medicine Creek. ‘

appropriate notice and opportunity fo partici-
~ pate meaningfully in the rulé-malking process.
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- Tn the interim, until' valid vegulationg are adopted
hy the State after appropriate proceedings, the Puy-
allup Trihe should be allowed to enforee its own regu-
lations of steclhead fishing by members of the Trihe

and to adopt and enforee fuvther regulations designed
to assure a-sufficient escapement for spawning.” As
‘the Tecord-in this case shows, Indian tribes have with-
out state supervision suecessfully regulated fishing by
their members within reservations although that regils
lation necessarily affects fishing clsewhere in the
stream system (see pp. 12, 15-16, supra.). Tribes have
also regulated off-reservation fishing by their members.
See Settler v. Yakima Tribal Court, 419 T, 2d 486 (C.A.
9), certiorari-denied, 398 U.S. 503, decision on remand,
Civil No. 2378, E.D. Wash., May 5, 1971;* Off-Eesei-
wation Fishing Rights of Indians in Washington and
Oregon, 69 1.D. 63. Here, the Tribe’s interest in main-
tainihg the fishery on the Payallup River is as great
as that of the State, and should be relied wpon unless
and until‘the State adopts a-regulatory program for

1 Gueh Tiibal regulations are, of cowrse, valid. and en-
forceable against tribal members regardless of the co-
existence of valid state regulation of the same activities. See
authoritics cited #nfre. Tepartment of the Intevior regulations
also authorize assistance by the United States, where needed,

&Twﬂ:?ﬁ:@\om,ﬂ.am_nﬂ....mﬂo:rmm:w:%. See—25-CARRe—Part256———
These Departinent of the Interior vegulations were not intended

to pre-empt state law and thus, in-our view, an Indian-fishing- - -

off-reservation in violation of valid tribal regulations would
have no federal defenso to enforcement against him by the

S —
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steelhead trout fishing that gives adequate recognition
to the Tribe’s freaty rights.

CONCLUSION

For the foregoing reasons, the judgment of the
Supreme Court of the State of Washington should
he reversed on the Trihe’s petition and affirmed on the
questions raised hy the petition of the Department of
Game.

Respeetfully sabmitted. ,

Erwrx N. Griswor, |
Solicitor (feneral,
Warrace H. Jouxson,
Assistant Attorney Geneval.
LawreNce (. WarnLace,
Deputy Solicitor Genera
Harry R. SacHsE,
- Asststant to the Selicitor General..
Eomoxp B. Crazk, :
. Grex R. GOODSELL, -
Attorneys. - -
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33 We have lodged a copy of the opinion with the Clerk.
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