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STA PITKIN
Uni ed States Attorney

STUART F. PIERSON

Spe~ial Assistant 'co the U. S.

10122United States Courthouse
Seat'cle, Washington 98104
(20/i) 442-7970

f'El'!Br s " 0F MA!UK'

l certify that I mailuu a copy oi the foregoing

d.ocument to which this certificate is attached, to

the attorneys of record of plaintiff, defendantt

on the~/~- day of Q~~ .„1979.
MltIEQ SIAKS. AlTORMEY

By ~
Attorney

I certify;lrut ie s-c;
a copy ol lhe foregoing documottt was degvere

'

to Judge CT4D&E- tt, asryJ3?!

Por All Plain tiffs
on .~„/le I 97'

klNTED STATES ATTORMS

By

UN1TED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

AT TACOMA

10

90

ED STATES OF AMERICA,

Plaintiff,

utKI,
TRIE
SQUJi.
SUIJ,
TRI)Il
YAKT

Q,UILL

Intervenor-Plaintif'fs,

v,

t'E OF WASHINGTON,STA"

De fendant,

THOR C. TOLLEPSON, Director, Washington
Stat
Dir
and
WAS H

e Department of Fisheries; CARL CROUSE,

ctor, Washington Department of' Game;
WASHINGTON STATE GAME COMMISS10N; and
ZNGTON REEF NET OWNERS ASSOCIATION,

Intervenor-Defendants.

AULT TRIBE OP ZNDIANS on its own behalf'
on behalf of th. e QUEETS BAND OP INDIANS;
H INDIANiTRIBE; LUMMI INDIAN TRIBE; HOH

E OP INDIANS; MUCKLESHOOT INDIAN TRIBE;
KIN 1SLAND TRIBE OF INDIANS; SAUK-
TTLE INDIAN TRIBE; SKOKOMISH INDIAN

E; CONFEDERATED TRIBES AND BANDS OF THE

MA INDIAN NATION; UPPER SKAGIT FIVER
E; STILLAGUAMISH TRIBE OF INDIANS; and
BUTE INDIAN TRIBE&

FILED IN TNS

PLAINTIFFS'
RESPONSE TO GAME
DEFENDANTS' MOTION
TO DISMISS OR TO
DELAY, AND REQUEST
TO DETERMINE
MOTIONS TO STRIKE
AFFIRMATIVE
DEFENSES

IINffN $7MB Stuen M&m&
WESTERN DISTRICT OF WASNINOTON

)

)
) JUL 1Z 1973

mm SCorae um
) y ~ .,Deputy,p~
)
)
)
)
)
)
)
) CIVIL NO. 9213
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Pa e INT1PFS' RESPONSE TO GAME DEFENDANTS' MOTION
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As

to

COME NO'W tbe plaintiffs in this case, through Special

sistant United States Attorney Stuart F. Pierson, and 'herewith

ntly present (a) their respons to the Game defendants' motion

dismiss and to delay, and. (b) their request that 0he Court

ermine their pending motions to strike. As grounds therefor,
intiffs state:

Tbe motion to clismiss is without merit and should be

ied

lI The plaintiff tribes reserved a special right

to fish at their usual and accustomed places, which

right may not be limited by State regulation except

upon a showing of necessity for conservation.

2. ~escalero v. zone. ; fails to support a 12(b)(6)
mo'tion to dismiss because:

a. There is supreme federal law in this case

which specially limits the State's r'egulatory

power;

b. Plaintiffs have alleged discriminatory

regulation by the State defendants;

c. Plaintiffs have alleged impairment of a.

federa. lly reserved right; and

d. Defendants have ignored their duty to

carry out the purposes of the treaties.

ge 2 — PLAINTIFFS' RESPONSE TO GAME DEFENDANTS' MOTION
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de

3.~ The Game, defendants' equal footing argument is
totally without merit.

4! Recognition of the pie. intiff tribes' special

fishing right raises no problems of equal protection.

B. The Game defendants' petition for certiorari in

la2lup Ir' cannot be 'bootstrapped into an excuse for further
j
!Lay in this case.

1. Puyailup zr does not involve the fundamental

issues presented in th:is case.

2. A decision in zugaiiup zz will not, decide this

case.

C. The Court should. now determine the pending motions to

rike in the interest of expeditiou. s conduct of the trial.

WHEREFORE, plaintiffs respectfully request the Court to:
(1) deny the Game defendants' motion to dismiss;

(2) deny the Game defendants's motion to delay judgment;

(3) grant, tbe plaintiffs' motions to strike affirmative

defenses; and

(4) issue an opinion stating that the Game defendants'

arguments on those motions sre all without merit in this case.

DATED this 11th day of July, 1973.
Respectfully submitted,

DART F. P R ON

On behalf f all plaintiffs,
following consultation with
counsel.
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