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I UNITED STATES OF AMERICA,
14 -

18

DAVID H. GETCHES _ o FILED N THE
DOUGLAS R. NASH : ' - ' |

: m STATES DISTNieT Eﬂ%@?
NATIVE AMERICAN RIGHTS F UND— | wESTERN DISTRICT OF WASHINGION
1506 Broadway ‘ ,
Boulder, Colorado 80302 '

‘Telephone (303) 447-8760 ,ll : Y 1] 63973;" :

JOHN SENNHAUSER

LEGAL SERVICES CENTER

5308 Ballard Avenue, N.W. .
Seattle, Washington 98107°
Telephone (206) 789-2450

Attorneys for Plalntlffs Muckleshoot,'
Squaxin, Sauk-Suiattle, Skokomish, and

-Stillaguamish Tribes.

UWITED STATES DISTRICT COURT ;

. WESTERN DISTRICT OF WASHINGTON

et al, CIV. NO. 9213 .-

Plaintiffs,??
VS. -

STATE OF WASHINGTON,_

PRETRIAL ‘BRIEF
et al, , : -

Defendants.

. oo .
T Tt Tt e Nt N Rt N s e St s Lo
r

T.C IN?RODUCTION“
Thls pretrlal brlef is flled on. behalf of the Muckleshoot

Indian Tribe, Squax1n Island Tribe” of Indlans, Sauk- Sulattle

Indlan Trlbe, Skokomish Indlan Tribe and Stlllaguamlsh Trlbe of

,Indlansw' Each of-these tr;bes and,thel; members have endured‘ l'

years offuneertainty'while“the;full natﬁre'and extent of their - .

affefeservation'fishing ri&hts secured-by treaties with the fs
federal governnent have gone unrecognlzed Thls has been due in-
larqe ‘part to the fact that no- court has had before 1t factual
and legal coatentlons that have enabled it to determlne and

artlculate such matters-fully ‘ The legal system has falled to

resolve these matters of crltlcal importance to the partles in
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this case and, .'1ndeed to the crtlzenry generally , Presumably:

.the fallure has been one not rnherent ln the system but in the
crrcumstances that nelther the facts of cases whlch have been

'lltlgated nor the records made in- the numerous cases: lnvolv1ng

Inalan flshlnq rlghts have lent themselves to the klnd of deter~

'mrnatlon that hopefully thrs case Wlll produce

Tne trlbes now repose thelr‘confldence and trustrln thls' '
Unlted States Dlstrlct Court bellev1ng that the vast body of
ev1dence whlch has been prepared and the factual and legal
arguments that will be made on thelr behalf w1ll be heard and
con51dered objectlvely and a falr decasron rendered con51stent _;
wrth the laW. |

These plalntlff trlbes are substantlally in agreementi

Wlth the several p01nts made 1n the Pretrlal Brlef of the

VUnited States This separate pretrlal brief is flled by themlf

prlmarlly to empha51ze to the court the v1tal 1mportance to

them of this case whlch wmll turn upon an 1nterpretatlon of a-

‘treaty made between them and thelr co—plalntlff the Unlted

States of Amerlca. Furthermore, the tribes WlSh to emphasrze_s‘
to the Ceourt: thelr contentlons, whlch dlffer sllghtly from
those of the Unlted States, and certaln legal prrncaples Wthh

deserve further empha51s at thls tlme ln oxrder to assast the

gCourtmbyiprov1d1ng backgroun& for th;srcompllcated case..

t

" II. OUTLINE OF TH:EVPOSIVTION: OF PLAINTIFF TRIBES
Necessary to a full understandlng of thls case is
extenSLVe evrdence concernlng .the llfe hablts of salmon.s It is =

also lmportant to understand the nature of the regulatory

V'schemes of the Washlngton State Departments of Flsherles and

Game and the fishing practlces of the Indlans - 0f paramount
1mportance, however, ig’ evadence concernlng negotrataon and

signing of;the'treatles. Thls is so0 because the case 1s,,_:

a '-'2'.—' 7
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aboVe‘all not a flsherles nanagement case, not a case Whlch seeks )
accommodatlcn between state, federal, and tribal qovernlng power, |
not a ClVll rights- case, but a case of treaty constructlon,
appllcatlon, and enforcement | ‘ ‘ ' -

Once the. meanlng and effect of the treatles have been ;im
establlshed the task is one of applylng the law. If one. prlnciple
18- clear in thls case it is- that'tmelaw of the State of Washlngton
must yield i rt is in' any ‘way. in confllct Wlth a -treaty. of ™
the United States of Amerlca.' Artlcle VI of the Unlted States
Ccnstitution,saYS in pertlnent part "that all Treatles made, or
whidh;Shall‘hermade; under | the Authorlty of the Unlted States,,i

shall be the supreme Law oE the Land; and the Judges.ln every

State shall be bound thereby, any Thlng An- the Constltutlcn and

Lawsﬁof any State to the Contrary notw1thstand1ng The supremacy'

“clause 1s equally applrcable to 1nternatlonal treatles and Indlan

treatles.' Unlted States V. Forty three Gallons of Whlskey, 93 i

U.S. (3 Otto). 188 (1876);-Worcester v. Georgla, 31 u. S._(6 Pet. )

515'(lé32) Thus, lt 1s the flrst task of thls Court to’

.determlne the meanlng of the treaty language 1n thlS case and

then to determlne to what extent the law (statutes, regulatlons,j

oy

pollc1es and practlces) of the State of Washlngton may- confllct
or lnterfere w1th those treatles It is hoped that-at that"

pOLnt ‘the court wrll be able to fashlon rellef to provrde full

,safeguarcs for the’ treaty rlghts wh;ch are found to exrst Whlle

provrdlng for the proper exercrse of the state s pOWer over-

'act1vrt1es of personS'beyond the scope of the treatles coverage.,'

Follow1ng is & brlef dlscu5510n of some of tne most-5
lmportant aspects of the law whlch ‘ig v1tal to-the court s---
conslderatlon of this case.- Flrst is a- dlscu551on of the rules
of constructlon and lnterpretatlon appllcable to Indran treatles,,r
and Second is a brlef dlscu851on of the pr1n01ple of reserved

rights which is regularly applled 1n-51tuatlons where Indlans

-3-
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are found to have ceded certaln rlghts or property and retalned
others- Flnally, there is'a short dlSGUSSlon of the p051tlon of i

these'trlbes concernlng the appllcateon of the Supreme Court 5'

a state ¢an regulate Indlan treatylflshlng.

A, Canons Of Indlan Treaty Constructlon
And Interpretatlon

Although the fundamental rules of Indlan treaty construot—
lon have been varlously stated, there are essentlally three well

deflned and Well establlshed rules

Thesﬁlrst fundamental rule'ls'that “treatles wrth Indlans -

must be 1nterpreted as they would have understood them.“f Choctaw o

atlon v..Oklahoma, 397 U.e. 620r 630 (1970) ) The Unlted States_

Supreme Court has stated the ratlonale of thls pr1n01ple as

. owe

follows: _ - S ;1

In construing any treaty between the United

' States and an Indian tribe, it must always -
... be borne in mlnd that thé negotiations.
for the treaty are conducted, on the part of
the United States, an enlightened and power~'
ful nation, by representat1Ves skilled in
diplomacy, masters of d written language,. ]
understanding the modes and forms of creating
the various technical estates known to their
law, and assisted by an interpreter employed
by themselves; and that the treaty is drawn up:
by them.and in their own langtage; that  the
Indians, on thé .cther hand, are a weak and,
dependent people, who have not written language,'
and are wholly unfamiliar with all forms. ,
cf legal expressron, and whose only knowledge '
of the terms in which the treaty is framed
is that lmparted to them By the interpreter
empleyved by the United States;. and that the
treaty must therefore be cbnstrued; not accord-
'ing to the technical. meaning’ of its words to o
‘learned lawyers, but in the sense in ‘which they
would naturally be’ understood by the. Indlans.

And in another indian treaty case the court stated that.

[Iln treatles made Wlth them the Unlted States
seeks no advantage for itself; friendly and
dépendent Indians are likely to accept without -
- discriminating scrutiny the terms proposed.
- They &are not to be lnterpreted narrowly, as
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Accord, Worcester . Géorgia,’Bl U.s. .515 (1832);:Stan AR Long

318 U.S. 418, 431-432'{1943);_State v. Tlnno, 94 Ida.-759, 497

'Court long ago . rejected contentlons of the State of Washlngton A

14 |
rlghts but such as they would have W1thout the treaty"°

Unlted States v. Winans, 198 U.S. 370, 380 8l.

24‘iIn accordance, wrth the prlnClpleS enuncrated in the portlon of - the'

126

28;.roservatlon fishing rlght reserved 1n the treatles.

29|

31

. sometimes may be writings expressed in words -
cr act employed by conveyancers,. but. are to
be construed in-the senge in which naturally
the Indians would understand them.f : '
Unlted States v. Shoshone Tribe, 304 U.S. lll 116 (1938)

Jim; 227 U.S. 613 (1913); thoctaw Nation of Indlans v. United, States

B

P , 28 1386, 1391'(1972) People V. Jondreau, 304 Mich. 539,7185h"

N. W 2d 375, 377 .78 (1571) cf_, State Ve - Gurnoe, 53 WlS 2d 390, '
192 X. W.2d 892, 898 (1972}, | ' - '

In ‘the context of Indlan flshlng rlghts, the SupreMe df

that*the very treaty language whlch 1s.here the subject of
controversy gave Indians no more rlghts than other c1tlzens.

The- Court sald of the contentlons that Indlans “acqulred no - -

This as,oertalnly-an 1mpotent,outcome,to
negotiations and -a’' convention which seemed
te promise more, and give the word of. the
nation for more. And we have said we will
‘construe a treaty with the Indians as "that
unlettered people™ understoed it, and—“as_-
'justlce and reason demand, in all cases where
power is exerted by the strong over those to
whom they owe care and protection,” and :
counterpoise the 1nequallty by the superior
" justice which looks only to the substance of
" the right, without regard to technlcal rules.
.How the treaty in question was. understood
may be gathered from the circumstances.

Wlnans oplnlon quoted here, the Court turned to an examlnatlon of
the 1mportance to Indlans of flshlng at the tlme of the treatles. '

and expansmvely lnterpreted the nature and. extent of the off-

In holdlng that the State of Washlngton could not exact
a flshlng license fee from Indlans flshlng outsrde their reserva—
tlon becauserof the specral off reservatlon flshlng rlghts seoured.

to;thegjby the same treatyklanguage which this Court is oalled,

 =5= i o B o 't;;;‘ -
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upon totconstrue, the Supreme Court followed the samejapproacn,
It sta*ed' o ' :' o 'f":m T T trr_,;fle;,' L L

R From the report set out in theé record before )
- us of the proceedlngs in ‘the long c¢ouncil at

‘ which the treaty agreement was reached, we _j‘

- are impressed by the strong desire the Indians
had Lo retain the rlght to hunt and fish in
accordance with the immemorial customs of their -
tribe. It is dur responsibility tossee that the
terms of the treaty are carried out, so far as

. possible, -in accordance wrth the meaning they o
‘were understood to have by the tribal represen-
tatives gtthe council -and in a spirit which
generously recogriizes the full obligation of:
this nation to protect the 1nterests of a
' dependent people.. _
Tulee V. Washlngton, 315 U S. 681, 684~ 85

A second rule of Indlan treaty constructlon is that doubt—

ful expressrons are to be resolved in favor of the Indlan partles

to the treaty. McClanahan V. State Tax Comm n of Arizona, U S

., 36 L. Ed 24 129,_137 (1973), Carpenter V. Shaw;.zso_u;s; 363,

367 (1930).

i

-The rule of treaty lnterpretatlon that requlres unclear

phrases in treatles w1th Indlans to be-. resolved in thelr favor was‘

'Well stated in an. lmpertant Indlan water rlgnts case.'

[B]y a rule of 1nterpretatlon of agreements
and treaties with the Indians, ambiguities.
occurring will be resolved from the stand- .
point of. the Indians. And the rule should -
certainly be applied to determine between
two inferences, one of which would support:

- the purpesesof the” agreement and the other

- impair or defeat it. ~On account of their
relations to the. government, it cannot be
supposed that the Indians were alert to
exclude by formal words every inference
which might militate against or defeat the
‘declared purpose of themselves and the
governmeht, even Ef it could be: supposed

" that they had the lntelllgence to. foresee

" the "double sense" which might sometime be
. urged against them. _

Wlnters v. United States, 207 U.S.,564, 576~ -77 (1908)

See'also, Standing Rock Sioux Tribe v. United States; 182 Ct Cl.

813 (1968)
: A third lmportant canon of Indlan treaty constructlon is

that Indlan treatles are to e constructed in. favor of the IndlanS‘

-6~
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'respect to the flshlng rlghts they reserved

-must be construed-liberally in favor of IndlanS"must:be'kept in

7Ind1ans 1s placed in 1ts proper context

_Choctaw Nation wv.

Thls pr1nc1ple was stated by the Unlted States Supreme Court 1n

Unlted States, supra, at 431 432.,'

Choctaw Natlcn of Indlans v.

[0]f course treatles are construed more
- liberally than prlvate agreements, and to
~ascertain their meaning we may look beyond the
the written words to the hlstory of the
-treaty, and negotlatlons, and’ the practlcal
construction adopted by the parties.
~ Especially is this true. rn_lnterpret;ng ,
 treaties and agreements with the Indians; :
- they: are to be construed, so far as possible,
in the sense in which the Indians understood
them, and “"in a spirit which'generously
recognlzes the full obligation of this nation
-to protect the 1nterests of a dependent
peoplie." ' =
Tulee V. Washlngton, Shoshone Trlbe,_supra.

supra, Unlted States Ve

-As the evrdence in’ thls case unfolds, 1t w1ll be’lncumbent?.-
upon the court to determlne just how the Indlan partles to the |
treatles 1n questlon must have understood the pIOV151on w1th

It ls thls meanlng-f—'_
what the Indlans mist have intended -- that must be accorded tori'
the.treaty language. Any amblgultles whlch then remain. must be
resolveddin,favor-of the Indlans. And, throughout the. process;'r
of treaty”interpretation, the overall ax1om that the treatles
mind ‘This has been the con51stent approach of courts deallng
with Indlan treaty cases, the Unlted States Supreme Court has
_1n515ted upon no less. It ig entlrely understandable that the'-

Court should dlctate such an approach when treaty maklng W1th

The Indian Natlons d1d not seek out. the
. United States and agree upon an exchange ,
v ‘of lands in an arm's - length transaction. -
' Rather, ‘treaties were imposed upon then '
and they had no choice but to consent. -
Oklahoma, supra, 397 U.S. at 630-31.

3. The Reserved Right Doctrine

When the treatles Were made with the Indlans, the govern—

-

ment made certaln promlses and obllgated 1tself to the Indlans ‘in

return for cession of wvast tracts of land and other rrghts. To -
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1404 (1968) As the Pretrlal Brief of the Unlted States pornts

the Supreme Court's decrsron in. Unlted States V. Wlnans, supra.f
11y
12 -

|14

20
: purposes of the reservatlon.' The Wlnters decrslon, whrch was

éﬁ;ls espec1ally 1nstruct1ve to look to the Indlan reserVed water
‘ rlghts cases in determlnlng the extent to Whlch the state may, 1f

‘ The purposes of reserv1ng the rlght must be fulfllled and state“

‘ regulatlons cannot be allowed to lnterfere w1th 1ts full exerclse.l

| destroy the depletable fish resource, Thus, state regulatory

32

. . . R - . - N
[ . . | N
r

the extent rights were not‘expre551y given up'by the—Ihdians,'they
were retalned by them - even 1f they were not expressly mentloned'

ln the treaty. See, Menomlnee Trlbe v. Unlted States, 391 U S.

out; the plalntlff trlbes treaty rlghts to flsh are reserved
rights |

" The reserved rlght prlnclple was flrst enuncrated in -

t

The Court there sald

[T]he treaty was" not a grant of ‘rights
to the Indians, but a grant of rights: from
~them ---a reservation of those not granted.
And the form of the instrument and its lan- -
L guage was ‘adapted to that purpose. - Reserva-
+ions were not of partlcular ‘parcels of land,
‘and could not be expregsed in deeds, as :
deallnqs between private individuals.....
There was a right outside of those boundarles
[of the retained lands] reserved "“in common
. with citizens of the territory'.
198 U.s: at 381.

' The Unlted States Supreme Court has dealt wrth the extent.

-~

of reserved rlghts. Iin Wlnters vm Unrted States,,supra, the L

leadrng cage in the f:Leldr the Court held that Indlan resarved

Water rlghts exrsted to the extent necessary to fUlflll the

authored by Justlce McKenna, who Wrote the Wlnans decrsron three

years earller, has been follOWed con51stently for 65 years.— It-}

at all, regulate the exercrse of the off reservatlon flshlng rlght. .

las will be discussed below; the courts have lmposed a. 11m1tatlon
on the fishing right in cases where its unbridled exercise would

authority has been recognlzed where its: exercise is "necessary-
for conservatlon“ Puyallup Tribe V. “Department of Game, 391 .
-U S. 392 (1968) C el N '

-8
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In determlnlng the-measure of water rlghts melledly;?
reserved ‘to the Indlans along the Colorado Rlver, the Unlted
States Supreme Court held that there is a rlght to sufflclent
waters to meet all of the present future needs of the Indlans

lands, - notwmthstanding the serlous needs of the non—Indlan users

'of therstates-on either s1de,of-r1ver. No - less would fulflll the

_purpose -0f the reservatlons, which was found to’ be to enable'

agrlcultural development by the Indlans.r Arlzona V. ‘Callfornla}-'

373'U S. 546, 599 600 (1963) - If thlS result leaves llttle or
even no water for the whlte settlers, 1t 1s, nevertheless,_the ;'

1nev1table consequence of the treaty. See, United States—v.,,

Ahtanum Irrlgatlon Dlstrlct,r236 F. 2d 321 '327:(9th Cir; 1956);

cert. denied 352 U.S. 988; 330 F. 24,897 (9th Cir. 1956) 338

'Ffzd;307'(9th Cir. 1964), cert. denied 381 U. 5. 924.

In Alaska Pac1f1c Flsherles V. Unlted States, 248,U;S.ftf
78 (1918), the Supreme Court found that"'

The purpose of creatlng -a reServatlon was to
S encourage, assist and protect the Indians in.
-1 their effort to train themselves to. habits
' of industry, becoms self—sustalnlng, and ad-
vance to the ways of 01v1112ed life.

248 d;S. at_89. Consrstent with +hls purpose, the Indlans were' i
held'to'have,rlghts“not only to the'lands speclfically reserved
-to them{ubut to the<adjacent'rishingygrounds{ 'Inrso'holding,'

the Ccurt”looked to the circumstances.in‘ehich the-reservation

was created lncludlng "the power of Congress in. the premlses, the

locatlon and character of lands, the srtuatlon and needs of the

,Indians, and the object to be obtalned-“ 248 U.s. at 87. Pur- f

-sulng a srmrlar analys1s, the Nlnth Clrcult Court of Appeals

'upheld a decrsron of thls Fourt, statlng w1th regard to the same. . |

treaty lanquage that 1s the subject of thls case,r "it 1s'clear
that the reservatlon.was lntended cnly as. a re51dence, and the--

Indlans were' to remaln free to roam and flsh the usual places.

.Skokomlsh Indlan Tribe v; France, 321 F. 2d 205, 210-(9th Cir.

&”_9_

b

s
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71953}' Indeed, some trlbes Were left Wlth no land base at all

Numerous courts have concluded; based on hlstorlcal eVLden*e,

that the Indrans lntended to reserVe their rlght to flsh as they

'had at the tlme of the treatles. TherSupreme Court has stated

“"we are 1mpressed by the strong des1re the Indlans had to- retaln

the rlght to hunt and flsh in accordance W1th the 1mmemor1al

custOm of thelr Trlbes. A Tulee v, Washlngton, -Supra at 684.

See_also, Sohappy V. Smlth, 302 F. Supp.w899, 907 (D Ore. 1969), _J'

State v. Tinno, supra, 94 Idaho at 766, 497 P.2d at 1393 as’

'outlrned in Lhe Pretrlal Brlef of the Unlted States, extensive*,:'

eVldence in ths case Wlll be offered concernlng the 1mportanoe,i’
of flshlng to- the Indlans at the tlme of the treatles and the

c1rcumstances surroundlng'the treaty negotlatlons. The trlbes

submlt that this evzdence Wlll lead to the lnescapable con—ﬁr ”

cluslon that they reserved the rlght to take sufflclent flSh to

'meet thelr subsrstence and llvellhood needs at thelr usual and

accustomed places, outsrde their reservatlons 7

Because the flshlng right of the plalntlff trlbes lS a
reserved rlght-and because the reserved rlght extends SO“far as-fa
is necessary to fulflll the purposes of the reservatlon,rlt ls,~

the contentlon of the plalntlff trlbes that the Department of

3

_Flsherles!arguments that the Indlans entltlement ig - to a'“falr o

-and equltable ghare" of the flshery must be rejected _ Looklng to-

Rlver, the Unlted States Snpreme Conrt rejected soundly the ap—‘
pllcatlon of the doctrlne of equltable apportlonment for alloca—-

tlon of water between the Indlans and other people 1n Arlzona

ArLZOna V. Callfornla, supra, 373 U S. at 597. o

ralrness and equlty may govern where the 1ssue concerns -

A,ad]ustment of rlghts between 1nd1V1duals whose pOSltlon before-'-
_the court ig an equal one. to begln w1th. In thls case, however,a’}

_the Indlans have a reserved rlght protected by federal treaty,'*i'

1=
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_'a pr1vrlege whlch may be regulated by the state in ‘the exercrse

W

532'(1896) ThlS dlstlnctron has been recognlzed recently by the
' thelr off—reservatlon usual and* accustomed places must be not only
, reasonable'(the>standard appllcable to_state,regulatlon of other
’Departmeht”of Game,-supra.at 399 and. 401.- Thus, “the measureﬁof Sl

|13,

,severe regulatlon, even- prOhlbltlon, of nonhtreaty flshlng may be

Cir. 1963), Sohappy v. Smlth, supra - at 908 and 911 : In acknow-'

22:
24

26

28

32

.o . B
\.,'—' R .—‘.‘__—_‘

whlle non—treaty flshermen in the State of Washlngton have merely

of 1ts soverelgn power._ See; Geer V. Connectlcut 161 u. S. 519,

5. -

Supreme Court in a flshlng rlghts oase in whlch 1t held that any

state regulatlon of. Indlane exerc1srng a treaty rlght to flsh at

citizens) but "necessary for coeservation;"'?Puyallup;Tribejv;¥'-

the legal proprlety of- thoee klnds of conservatlon measures 15”
dlstlnot from the federal constltutlonal standard concernlng the

scope of the pollce power a State. "_ 391 U, S._at 401, n.l4.. More_'

proper. Tulee V. Washangton, supra at 685 Malson v. Confederated

Trlbes of the Umatilla’ Indlan Reservatlon, 314 F 2d 169, 174 (9thA'

ledgement of thrs prrncrple, the Unlted States Dlstrlct Court for
the Dlstrlct of Oregon in Sohappz held . at’ p; 908: -

. The state may regulate flshlng by non-— Indlans'to
~achieve a wide variety of management or "con-

- servation" objectives. Its selection of regulatlons
to achieve these objectives is limited only by. its -
own organic law and the standards of reasonableness .
requlred by the Fourteenth Amendment. But when it -
is regulating the federal rlght of Indians to take
fish at their usual and accustomed places it does.
not have the same latitude in prescribing the

‘ mahagement objectives and the regulatory means of -
achieving them. The state may hot qualify the
federal right by subordlnatlng it to some other- .

. state objective or policy. It may use its police

. power only to- the éxtent necessary to prevent the
exercise of that right in a manner that will im~- _
perll the contlnued eXlstence of the flSh resource.

That the treaty secured rlght to flsh lS a reserved rlght
is a matter of law. It Wlll be the task of thlS Court to flnd,
based ‘upon the evrdence in thlS case, the purpose of the Indlans

ln maklng that reservatlon judged by the 01rcumstances
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at'the tlme of the treaty and accordlng to the ~canons of treaty -

.Brief of the United States, the Supreme'Court has reCOgniZed.a;‘
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'trons handled by trlbal courts, rs the approprlate way to handle
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31

constructlon drscussed ‘above, After the Court has made that frnd—‘”r

ing, it will be in a position to determlne whether;or notrthe*re—ij

gulatory schemes of the State of Washington allowfthetexeroise of

'such;rightS'to the_extent'necessary{to fulfill the treaty purposéf"'

C. Standards For State Regulation

As discussed above, and as explicated ‘in the Pretrial -

strlct llmltatlon of state regulatory power over Indlan off-‘r

_".reservatlon flshlng pursuant to treaty, enly such regulatron as
11 |
conforms to the requlrements set’ forth by the Court 1s permrssrble.._

,1-' Necessrty for Conservatlon
It has been noted that the touchstone requlrement for'

state;regulatlon is a flndlng that lt is necessary for conser~

‘ Vation}" These plalntlff trlbes contend that untll the effect

: of other appllcable regulatory schemes - trlbal ox federal - whlch
17

may operate upon,the flshery is consrdered,,a,determlnatlon_ofig,
necessity cannot-bermade-intelligentlyu ‘This-propbsition is

rooted not only in common sense.r but 1n established legal prln—'

‘c1ples in the case of Indlan flshlng,r

- Regulatlon of Indlan fishing is reposed 1n trlbal and
federal authorlty and the exercrse of- state power in’ the area-’

must be seen -as supplementary. Trlbal enforcement, w1th prosecu—r

most regulatlon of the exerclse of treaty flsnrng rlghts 2 Noventlt

g ¢

2A defendant prosecuted in trlbal court ‘has recourse to the
federal dlStIlCt courts by means of habeas corpus proceedlngs.
.25 U«S.C. §1303. See also, Settler . Yaklma Trlbal Court, 419
F.2d 486'(9thrcir; 1969). - . :

ies

057 |



11
12
13
14
15
ié
17
118
119

120

o4

i

27
_ és

30
81
32

ldo the tribes'themeelves fFishing*inf'violation'ofVtribal regu— :

-latlons is consrdered to be outslde the scope of the treaty rlght

~N;

21
:23

26

have-abgreéterfipE$?e$t,inﬁthefprépe:;reée;aﬁien;of.seshﬁrightsarhan'

Fnd thus subjects an. Indlan to prosecutlon for a state regulatlon

Ee might be also vlolatlng; State V. Gowdy, l Ore. App 424, 462
2d 461 c1970) 60" I.D.68,. 70 (1962) o ;3h'r‘ =
More than half a century ago, the Supreme Court in Mlssourld;

. Holland, 252 u.s. 416 g1920), held that the power of a state.__ﬁ

to manage game Wlthln ltS boundarles is not 1nfrlnged by a federal -

-

treaty and regulatlons under lt whlch regulate game wrthln the stat
The holdlng was pased upon the basmc prlnc1ple under the supremacyru
clause that the soverelgn power of a state must yleld to paramount,
federal pOWer.; The same prlnC1ple is appllcable in thls case )
Be51des belng a prerequlslte for determlnlng whether state.._
regulatlon of Indlan treaty flshlng 1s proper, recognltlon of | |
the effect trlbal regulatlons is requlred to av01d an lnterference
W1th the,trlbes'rab;llty to govern themselves; rAnrlmpalrmentrof
the trihes‘Aright to'gotern’their aeahersirs”the reSult of con—;
finrng,to-the state'alliregulatory power;over,the'exercisehof-,
rights'reserved hy the tribes ihhtheir treaties With.therUnited'
States. - | | | o o

) It is well settled that a state may not’ establlsh lts
jurlsdlctlon over Indlans such that lt "would undermlne the'
authorlty of the trlbal courts over ReserVatlon affalrs and hence
would rnfrlnge on the rlght of the Indlans to govern themselves.

Wllllams v. Lee, 358 U S. 217- 223 (1959), sce also, Warren Tradlng i

Post v, Arlzona Tax Ccmmrssron, 380.U 5. 685 L1965), McClanahan-v.

Arlzona State Tax Commlss1on, supra- The Supreme Court has re-

oo

cently 1nd1cated ln McClanahan that treatles must be read wrth

thls tradltlon of soverelgnty ln'mlnd " Consrstent W1th that
prlnclple, the. general rule.that Indlans are subject to the operau

tLon of state law outside reservatlon boundarles is- lnappllcable

2L
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where "such appllcatlon would lnterfere with reservatlon self—

government or would 1mpa1r a rlght granted or reserved by federal

1
A

1aw;9_ Mescalero Apache TrLbe V. Jones,' U S. Ty 36 L Ed 2d

rid4, 119 (1973).‘ The fallure ‘of the state to afford the trlbe the
0pportunlty to make regulatrons appllcable to Indlans exercrsrng

treaty rlghts to flSh and to con51der the 1mpact of those regu—

ilatlons before determlnlng,conservatlonfneceSSLty for.rmposrng

state regulatlon upon the exercrse of those rlghts poses a threat'
to trlbal soverelgnty in that it would "1nfr1nge on the rlght of
the Indlans to govern themselves. ' .

2. Regulatlon of Treaty Flshlng Must Be A Last Resort

A further requlrement which the plalntlff trlbes urge.

must be met before necess1ty for conServatlon can be found is that |
the state exhaust other avenues deslgned to- achleve its conserva—

tlon objectlves._ Thus,'as the Court in Sohappy V. Smlth supra,__ |

found, state regulatlons appllcable to Indlans exerc151ng treaty
secumed flshlng rlghts must be the least restrlctlve whlch can be
1mposed consrstent wrth assurlng necessary escapement of flsh -
for conservatlon purposes. Therefore, it 1s reIevant for the
Courf to 1nqulre in this case as to whether the state has 1mposed
adequate restrlctlons and prohlbltlons on non Indlan flshermen

before resortlng"to:restrlctron and'prohrbltlon of Indlan treaty

flShlng rlghts. Likewise;'the‘Court:ﬁust'inquire into the extent

to- whlch the state has pursued remedles for rectlfylng or. prevent—

1ng destructlon or damage to the flshery resource from causes such
as pollutlon, stream bed alteratronsk water dlverSLOn,'and dammlng'
Untll‘such pOSSlbllltleS are explored, the necessrty of the state s‘
regulatron of Indrans exerc1srng treaty rlghts to flsh at thelr

usual and accustomed places as reserved by thelr trlbes ln treatles‘

with the Unlted States, for conservatlon cannot be determlned.

B F

e




B e N

10

112
13
14
115
-lé
17
118
19
20
21

|24

07
28
29
" Bo

11

22,
23

125
26

Bl
82
|

_by the state to be reasonahle and necessary for conservatlon cf

'upon the states by the treatles, as 1nterpreted by the Unlted States h

oy,
13

3. Procedural'Requirements For'State Reéulations
As the Unlted ‘States pornts out 1n Cits Pretr1a1 Brlef any
state authorlty to requlate Indlan treaty flshlng rlghts ls llmlted'

tc such regulatlons as (a) dc not- dlscrlmlnate agalnst the trlbes

speclal rlghts, {b) meet approprlate standards, and (ec) - are shown
the rescurce.- If anythlng is clear frcm the requlrements 1mpcsed

Supreme Court in- Puyallup Trlbe Ve Department of Game, supra, lt

1s that regulatlon of Indlan treaty flshlng may rnot . be undertaken
as a routlne matter. Not-only has the state attempted to 1mposej-i
1ts regulatlons uponllndlans as 2 matter of course, but it’ has
falled to show that 1ts requlatacns measure up to the standards~
Whlch the Supreme Court requlres before 1mposrtlon of state regutii
latlcn _ It is, therefore, submltted that a prlor determlnatlon' ‘
that a proposed state regulatlon of Indlan treaty flshermen meets'
approprlate standards, is reasonable and necessary “for- conservatlono
and does not dlscrlmlnate agalnst the,Indlans treaty right{to fish;h
should be requrred | | -
| .- As the Court is fully aware, and as the record wrll ref.'i.ect,’-=
the enforcement of state laws upon Indlans durlng protracted -
lltlgatlon creates a presumptlon that regulatlon of the treaty
rlght to flsh meets the standards whlch lf found 1nadequate by a’ 4
court deC151on after a full hearlng, comes too late to: glve rellef
to‘the Indlan:lltlgants;_ Typlcally, the flshlng season 15‘cver f
sometlmes several years past -~ and a favorable declaratlon of
rlghts provrdes only academlc satlsfactlon.' Thls is. true not only
in' crlmlnal cases, but when lnjunctlons are scught by the state
such as Ain Puyallup Trlbe v; Department of Game, which began ten

years ago and. is now before the Unlted States Supreme Court for

the second tlme, To avord th;s effectlve denlal of rlghts, plaln—'

trffs urge that thlS Court contlnue 1ts jurlsdlctlon in a,manner

R I T
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that W1ll prOV1de access to lt for a prlor rev1ew of any future
fLshlng regulatlons proposed to be appllcable to Indlan flshermen

before thelr attempted enforcement by the state.'f

7 Ii.‘ OUTLINE OF EXPECTED PROOF .
The Unlted States and the plalntlff tribes are cooperatlngHZ
1n the preparatlon and presentatlon of thelr cases.- The proof to-
be offered by these trlbes Wlll be essentlally that outllne& by |
the Unlted States in 1ts Pretrlal Brlef and therefore, the Uoltedt
States outllne of expected proof lS lncorporated here.l' R
ITI. OBJECTIONS TO ADMISABILITY OF DEFENDANTS'
EVIDENCE
'rThe plaintiffrtribes'amtioipate-integpbging' objeotions;t

to‘a&misability of portions of the written direct testimony Sub—"_

‘mltted by defendants as noted on the face of the exhlblts in Wthh

the testlmony'ls contalned. These objectlons have been formulated

'1n conjunotlon Wlth oounsel for the Unlted States and the con-

tentlons regardlng them as summarlzed ln the United States Pretrla

Brief are 1ncorporated.hereu

iv. SUMMARY OF‘RELIEF REQUESTED'
sﬂi;ﬁ: Declaratlon ‘of nghts
These plalntlff tribes seekraahappropriate-deolaratory
judgement that' | - o o |

l. " They hold a right distinct from other

: citizens of the state to take fish at
their usual and accustomed places as -
reserved by them in treaties with the
United States, which right entitles persons
deriving rights from the tribes: to
take sufficient fish to fulfill the -
purposes of the treaty and, thus, to -
meet their subsistence and trading
needs. now and ln the future,

2. The: state may not quallfy ~the rlght to
C “fish reserved by‘the tribes in treaties
with the United States in any way, and-
its exercise may be regulated only when
such regulation ' is shown, prior .to its .
enforcement, to be.necessary for pres~

'f—IG—
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servatlon of the resource . after a_ con- -

sidération of any and all appllcable
tribal and federal regulations, and ex-

‘haustion of other methods available to .
- the state for achlev1ng such conservatlon
objective; and

CAlLl state statutes} reguietions, policies,'

and practlces inconsistent with the ‘rights"
of the tribes cs|declared by the Court are

unlawful as applied to, or as they affect,

individual Indians deriving rlghts from-

the plalntlff trlbes.

_These plalntlff trlbes seek lnjunctlons-

e

c.

'Requlrlng the state prOVLde full recognltlon

for Indian treaty fishing rights at the

"trlbes usual and accustomed places outside
" their reservatlons as declared by thlS Court-
—and : C

Restrainiﬁg-the state'from-enforciﬁgror

. otherwise applying its statutes,. regu--

lations, practices, and policies in-such

a manner as to prevent the exercise of = -
Indian off- reservatlon treaty fishing.
rights as they are declared to EXlSt by
thls Court. S ‘

Ap901ntment of Master'

iThese plalntlff trlbes seek the apporntment of a specral N

master pursuant to Rule 53 of the Federal Rules of ClVll Procedurey

who is acceptable to all pdrtles.

1.

ezl
23

'Holdwsuch hearlngs and make such orders

as may be necegsary to enforce the judge-

- ment of thls Court'

Meet.wlth, aSSlSt, and coordinate the = =
. efforts of the tribal, federal, and

state governments, (a} to assuré that-

~ Indians with treaty secured fishing
‘rights have an opportunity to take

sufficient fish at their usual and
accustomed places to -meet their sub- -
sistence and trading needs and other=
wise to fulfill” the -purposes of the
treaties; and (b} to prevent destructien
of or serious damaqe to the anadromous
fish resource in the geographlc area
encompassed by this case in a manner .
congistent with the Court s declaratlon

of. rlghts, and

Report annually to the Court on hls
act1v1t1es. :

L=

The spec1al master shall

eeal
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D. Continuing Jurfsdiction-and-Other:Reliefi

The.plaintiff-tribes,alsc ask that:

1. The Court retarn contlnulng jurlsdlctlonrs
to assure full implementation of its
orders, to review determinations ‘and re=
ports of the special master, and to

~ resolve other 1e1ated and correllary

~ issues, the necessary resolution -of
-which becomes apparent during trlal and.

2. They be. awarded thelr costs of sult,

-attorney fees and,expenses, and such
other reliéf the Court may’ £ind o be

;proper.
- o _;,'V;J'CONCLusieﬁ

‘When the establlshed law’ of Indlan treaty constructlon is
applled to the facts surroundlng negotlatlon of the treatles 1n— 
volved in thls case, these plalntlff trlbes belleve that the
?nature and extent of thelr rlghts w1ll be percelved clearly.' Those_'
rlghts, as. reserved rlghts,lshould be determlned to be of suff1c1en
scope to provmde a means &or perpetual malntenance of - Indlan
sub51stence and llvellhood-. The state' s attempts to quallfy or
regulate such rlghts must fail as in confllct w1th the supremacy'

clause as well as an lnfrlngement of the trlbes rlghts. 'Past 7*

attempts of the State of- Washlngton to regulate Indlans clalmlngf

la flshlng rlght at thelr off-reservatlon usual and accustomed

flshrng places Wlll be’ shown to be unlawful as 1ncon51stent wrthif'
the Unlted States Supreme Court mandate that they must be shown

to be necessary for conservatlon

o . Determlnrugr at'last, the tribefs fuli'measure?cfitreatyifru
fishinéjrights'aué the”iuvalidity of'the;state,managemeut,aud:regu-
latory?schemes in‘the face cf.thcse rights} the*dourt:shculdrtheu_7 
turn to the future and prOVlde guldance to the state 1n recognlzlng;

and accommodatlng the trlbe s rlghts.

4 - - e . v .

rl18m-

-' (3




W L N e ;

10

|12
13
14

16

|18
19

|21
22
123

o lea

25
26

27

g

o
a1
"

. By

|

115.

17 |

20

e8|

A .

‘Respectfully submitted, -

Douglas R. Nash
David H. Getches -
Nat1Ve Amerlcan ng ts Fund

David H Getches

Jehn Sennhauser _ -
Legal SerVLGes Center
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John Sennhauser_

' Attorneys for Plalntlffs
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