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JAMES B, HOVIS
Hovis, Cockrill FI Roy
316 North Third Street
P. O. Box 137
Yakima, ' Washington 98907
Phone: 509-453-3165
Attorneys for Plaintiff. Yakima

Indian Nation
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UNITED STATES DISTRICT COURT
NESTERiV DISTRICT OF WASHINGTON

AT TACOMA

UNITED STATES OF AMERICA, et al,

-vs-

Plaintiffs, CIVIL NO. 9213

YAKIMA NATIONS OPENIiNG
TRIAL BRIEF
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STATE OF WASHINGTON, et al,
Defendants.

The purpose of this intentionally short brief is to

indicate to the court the basic overall legal problem, the position'

of the~ Yakima Nation and what the evidence will show are methods

to correct the basic problem. In some particulars the position

of the Yakima Nation is different than that of the United States

and some other plaintiffs . Therefore, after receipt of the briefs
i

t

of pla'intiffs and defendants and during trial other briefs will be l

delivered to the court.

A. BASIC OVERALL LEGAL PROBLEM

This court by its statements has indicated that. it takes

judicial knowledge and. all parties would certainly agree that the

SupreEIe Court's decision in Pu allu Tribe v. De artment of Game,

391 U. S . 398 (1968) requires either a reversal of the holding

authorizing state regulation or the creation of standards to guide',

the States in the exercise of their power to regulate Indian treaty
I/ .Fishing. A neighboring Federal District Court in United States v.'
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Oregon (Soha v, Smith), S02 Fed, Supp. 899 has attempted. to

handle this basic problem b& specifying standards . Judge Belloni

held --'
, in rejection of most of the arguments presented by at least

one defendant here -- that. the ~onl state objective that can be

used as a basis for regulating this treaty right is that concerned

with "conservation" i.e. "the continued existence of the fish re-

source. " Judge Belloni held. that in such regulation tha. t Oregon

could. not longer "discriminate against Indians as it had been doing

and that. the State's management scheme must allow the "Indians a

fair share of the fish produced by the Columbia River system. "

This would not affect conservation, Judge Belloni said. but "the

only effect will be that some of

and commercial fishermen must be

as our forefathers promised over

While the basic premise

the fish now taken by sportsmen

shared with the treaty Indians,

a hundred years ago. "

of this decision together with rul

outlining methods of promulgation of laws and regulations has been

helpful to the fish management agencies and treaty Indians a natura

conflict exists as to what is a ."fair share. " Defendant Fisheries

has at least in the statement of its policies adopted this "fair
share". premise, but it has been totally rejected by the Defendant's

Game and therefore the Defendant State. In spite of the statements

of Defendant Fisheries that the "fair share" premise is their

policy, no plaintiff believes that the Treaty Indians are in fact

being, accorded a fair share under their management scheme. Under

Defendant Game's premise they are being accorded no share at all.
B. POSITION OF THE YAKIMA NATION

It is the position of the Yakima Nation that the State of

Washington and its Fish management agencies have no power to

regulate treaty off-reservation fishing where such fishing is under

existing tribal supervision, It is hoped that the lack of historic
d th p 1*d I 'd * ~PII, .p, h 11 t h

charged against Plaintiffs in this cause. We are hopeful that the,
YAKIIIA NATIONS OPENING
TRIAL BRIEF
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13 I

type of evidence in this case presented by both plaintiffs and

defendants shall be helpful to the court in interpreting the

treaty provisions, It is what. the treaty provisions mean as read

in connection with the doctrine of residual sovereignty that shall

control this cause. Under the United States Constitution the

states have no power to regulate Indian off-reservation, treaty

protected. fishing. That, document provides that the "Constitution

of the United States -- and all Treaties -- made, under the

authority of the United States shall be the Supreme Law of the Land,

and. the Judges of every State shall be bound thereby, anything

in the 'Constitution or Laws of any State notwithstanding. "- A„2/

State has no power to amend the United States Constitution, nor can.

it amend or abrogate a treaty entered into between this nation and.

4/some other nation, —or with an Indian Tribe. —

The failure of the treaty provisions reserving the right

to fish to specify the method or manner of fishing in the articles
drawn by 'the United States should not be charged against the Indian

There is no more often repeated principle of Indian Law than that
, .';. I.

language used in treaties wi. th Indians should never be construed

to their prejudice and that they should be interpreted as un'der-

stood by these unlettered people rather than by their critical
meaning. —5/

The doctrine of residual sovereignty of Indian tribes, and'

particularly with whom the United. States made treaties, has been

preserved in decisions to the present Supreme Court term. — The6/

reserved right to fish at ususal and accustomed places is a tribal i

2/ U. S. Constitution, Article Vi

3/ Missouri v. Holland, 252 U, S. 416
4/ McClanahan v. State Tax Commission of Arizona, 93

up, t,
5/ United States v, Winans, 198 U. S. 371 (1905); Jones v. l

ee an, 9); Winters v. United States,~S. 564 (1908); Worcester v. eor ia, et. 15 l

(1832); Alaska Pacific i.s eries v. nited States, 248
U. S. 78 ~I, ', octaw ation v. a orna, .S.
620 (1970) . Arizona sunra. ~

6/ McClanahan v. State Tax Commission of — NAw ~Pc99IA"
OVIS. COCKRILL 8c ROY
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rather than an ind. ividual- right. — While it may be that. Indians7/

who are fishing without or in violation of tribal regulation are
8/subject to state regulation, — Indians fishing in conformity with

tribal conservation regulation should not be placed in the same

category. Any state regulation of a tribally regulated fishery

infringes on the right of Indian tribes to make their own laws and

to be regulated by them, — States may not interfere witn this9/
I

30/right except where Congress has so provided. —Congress has not so

provided. . The Yakima Nation realizes that if they fail to accept

this responsibility the Secretary of Interior may act under existing

, regulat, ions, Congress may act, or fish runs will be reduced. The

Yakima Nation fully intends to accept its responsibility for all
of these a3.ternatives would be a limitation of its reserved treaty

right and residual sovereignty. These rights are important tribal

rights. The Yakima Nation continues to exercise this right to allo

fo. a treaty off-reservation fishery to provide for its members who

themselves -- contrary to promises at treaty times -- among

the most deprived group of people in our nation. Just as important
\

is the right and duty of. the Yakima Nation to maintain these treaty

fisheries for those Yakimas yet unborn. A treaty right in a

non-existent fishery is no right at all. The Yakima Nation dedicate

itse3. f to the protection of these fisheries in spite of all the non

LAW OFFICES OF
HOYIS, cocKRfLL a ROY

313 II. SAO SIASSy
F. O. SOX 437

YAKIMA. WASHINGTOII 93307

Indian caused handicaps of non-screened irrigation diversions,

7/ Whitefoot v. United States, 293 F.2d 658 (Ct. Cl. 1961
TI t t t Iytt I, ly tttt II ttt .I Iy* I

ton expressed the opinion in 1968 that an Indian fishi
in violation of tribal 'ord. inance is not correctly exer
cising the tribal treaty right and is therefore subjec
to state prosecution. See brief amicus in De artment o,

'

Gamte v, Settler, Superior Court for Skaman

P. 2d 461,
9/ Federal Judge Charles Powell Eastern District of Nash

iugton in Settler v. Yakima tribal Court, unreported,
has. held t a r zs wz zn e ~n exen .rIower of the.
Yakima Watson to arrest and punzs its ing 1n VIolatio
of tribes conservation regulation at. off-reservation
fisheries . Copy attached.

l0/ This court has so held in cases from Worcester v .~t', 3 t tt CI* I . A

wz out compensation is reserved.
su ra. The question o w et er ongress can o t zs

YAKI~IA NATIONS OPENING

TRIAL BRIEF
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power dams, pollution, and spa~ning ground destruction,

Likewise the doctrine of federal pre-emption, pre-empts
ll/state regulation of tribal treaty off-reservation fisheries .—

Regulation. of the Secretary of Interior provide that on his own

motion, or upon the request of an Indian tribe or state governor,

and upon the finding that there is a need for such regulation to

assume the conservation and. wise utilization of the resource; that

off reservation fisheries may be regulated. by the Fed. eral Govern-.

ment. — No state has petitioned for such regulation nor has the12/

Secretary found that such regulation is necessary to satisfy the

a ms of conservation or wise utilization of the off-reservation

fisheries resource

We do not believe that either the location of these
I

treaty fisheries off-reservation or within the exterior boundaries

of a state or the phrase Nin common with" to be controlling in

this cause. The reservation of these fisheries off-reservation too

place many years before Washington was a state. A reservation, exis

and that is the reservation of the tribal right to fish. —15/

Complementing this reserved right is the existence of residual

sovereignty to regulate this right. —14/

The evidence in this case in recalling the situation that

existed in 1854 and 1855, will enforce the construction that India

fisheries reserved, were intended to be to the same extent as then

existed. The Supreme Court has made it clear that Indian treaties

should be construed to effect the purposes for which they were

81

signed, i.e. to protect and reserve a viable polit. ical and economi

15/Indian commullitye—
in see McClanahan v. Arizona Tax Commission, su r

for discuss on o t zs octrzne.
12/ 25 CFR Part 256 promulgated in 1967.
15/ United States .v. Winans, supra. When the State of

I» ~r~ Ae II*, e * pe 4
these reservations of rights.

14/ See footnote discussing Settler v. Yakima Tribal
Court, supra,

15/ Wxntersv. VJnited States, 207 U. S. 564; Arizona v.
a z ornza,
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The State of Washington should not be able to regulate

the fishermen of the Yakima Indian Nation or those tribes similarly

situated.

C. METHODS OF PERMISSIELE REGULATIONS

The defendants may suggest that the adoption of this rule

though it follows logically from their basic doctrines would create

'havoc and a destruction of the resource. This is just not so.
The evidence in this cause will show that the State of

Washington can protect any legitimate interest. they have in any

Yakima off-reservation fish ry. Among the options open to it are:
l. Work with the tribes involved to insure that the

16/rribal reoulations prescribe adequate protection of the fishery. —4

2. Enter into an agreement with the Yakimas to provide
' '17/for a joint regulatory board to regulate the fishery. —

3. Petition the. Secretary of Interior to regulate the

fishery if the conservation and the wise use of the fishery is
preserved. —18/

4. Petition Congress for relief. —19/

D. CONCI, USION

not

I'LL

The opinion in thi. s case should clearly indicate that

tribes maintaining a tribal government and a regulated tribal
16/ We had the help of the State of Oregon agencies

in the late sixties in this regard. It was very
helpful. The Washington State Department of Fisheri
is beginning to do this with tribes in the Puget
Sound area.

17/ This form of regulation has existed on the KlickitatL
River since I.952 with the Department of Fisheries.

18/ Questions to the Department of Game would undoubtedly,
show' that they would probably rather let the fisheri'
be impaired than to give up what they call their
"prerogative. "

19/ This was tried in 1964, A reading of the Hearings o
SJR 170 and SJR 171, 88th Congress 2nd Session,
August 5-6, 1964, will show why Congress was unim-
pressed. Also note that Public Law 83-280, (67 Stat
5883 reserves jurisdiction over treaty rights in 'the'
Federal Government and the tribes. Congress repeateits position in 1968. LL'Public Law 90-284) .
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fishery should

Dated

not be subject to state regulation.

this 14th day of August, 1973.

Res ct ully Submitt

.:/
p s, 0 3p
f/Hovis, Cogkrili 5 Roy

Attorneys for Yakima Indian Nati

YAKIKA NATIONS OPENING
TRIAL BRIEF
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gucstion has been brie cd by the petit'oner and r spondcnt

and hy, tl e United 'tates and the State of T'a hington "-"

ariel cux'iae. Tl..o state argues that i has tl e exclusive

right to manage the f' h and gee z ounces ou+. ide Indian

reservation boundaries and that the regul. atious in cues 'on

here are "n att~~ipt to super- de valid. state fisherY con-

servation laws. The interest of the Urited States arises out

o- its, special. and continuing relationship wi~~' +&e Y~~i="a

IncLLan T~xbe ~

U der the terEls of the ' reatp of aTun 9g 185 (12

Stat 951) the Yal-i@a Indian Tribe reserved c ztain richt"

with regaxd to fishing. Z.rticle III of tne TreatY p ovides:

The %%elusive right of t a'&ing fish in all
streBIpsi where running 'through or bo dozing
rcscrv t'on is fur+'he secuxcd o aid con-

.federated tribes and bands of Indians, as al.so
the rig'ht of 'taking fish at all usual and
accusto. cd places, in cd. 'non with citizens o-
the Territory, . . . ." (l.2 S+at. 951, 953)

This T eat@ ackr.owledged th sovereign sta us of

Yclr~~=.a Incian Vation. Ks was recognized in Ii tell v.

~~;alai, '

3&A F.2d 486 (9 C-'x. 1965), cert. denied, 382 U.S.

986~ Indian Tribes cccupjj a ~lingua status In that c. e the

Court o Appeals stated, at 488:

HlstoricallY» lre Indian Tribes vere cgard
as disti ~ct political c~i~ .;unities (('!cree=-t x'

v. C~orgia, 31 U. =, 515 at 560, 6 pct 5).5,

Thus, in United . "- tes v Has"~ma, 118 U. S. 375
381-382, 6 S.Ct. 1109, 11»-1113, 30 L.Zd.

228 (1886) th= Cour", after noting tl.e
a lo~alou and ' co..tplc cn x' cher of 'thc



x"3.stion=-l~''p M t..:ieen ti o genoxa3 cov xn. "nt

T.xibes ~ & 4 o 'c:e e an5 s1s'z ys h ve h . n

g. cecl ss 3 avinv a semi-inc: ~an"e t. position
eel~en they pxess~ 0 th-ix txiha3. xol.etio..o;
Go as

states�„not
as nations p - ot as po -'-'GeQ8

Go~
of tne fu11 attributes cf verein& ty
separate geo&1o x'i' ~he z~'sex of xegn1ating.

tb, ix intoxna1 a-d ooia1 x 1aticns, =ac.

fs- not hxonqM. unde th Res of the Union or

of tm stato xtittin vl:ose M' ts tley z"- id' *

T&s 'Qnicne st@Ms of tee Rlcliszt ~fx&88 3Ms Ken Wr' ctcx'ized~

as a "Usaiten dependant sove~ i9nty", mo Cnito6 'tates Da-

of tte Xntexiox g ZeRGxa3. Zn6iBzi L~"A~ e%' e~a g 1953)

p. ' 39S.

One of tnt 3.- Gt xe 4 ants of sozezeignty xvteL~I~ecL fary

~a".cia - L~w frise is tne p ' x' to ze9n1ate th ix'

na J. RxlF soc K3. xe3ations 'Zunis ~principle ox ~~~2L1 so~sercx9n,

xpco+M GG snQ revffiwGQ in Ti'i'111Ial.s v we& 35B U 5

217, 79 S.Ct. 269, 3 L,.T'c'.. 2l 251, (1959) where & C~W

sta~Q, with roforenc= to the T» aty vitl= De & =-vzjo Tri

al p 221

"Xr."o1"oit ~» these treaty te ~s, as it a~as

t+p treaties Ux~~~~ 4M Cn erc'goes invG 1'Pep

Maix-"e6 ~c333s3.'Rely Ypi ~~~ ~Q gnxisQl. etio& of
%1

'w3 atevez tribe. 1:«vexpzent K~istcB

X~~ x' A I~9
gQ. - stion hefox t3'dB Cc'sx ~~% ' s -'net~ tuQ

~v'Q-w sM'vgQP rj.gnt to z3.8n~ 3 otn Qn tl e. rose~~»'ron ~&f1

DNe nsna1 anP ac~etc. ecL p3.a e off M~e reserve. tion, is an

te~a3. affair of the Yakhza. Z.2~an zi~o mhjeot to tr=

contxo1 cocci' re+11 tion Pix tp it sl'one ~wc totem
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fi hing rights secured to the Ya~z~za Indians hy the .reaty

of Z~nc 9, 1855 werc secured hy the Trihe, to "e he3. =.

co.~~u .al ownership. Individual xc;& r oz tho Tr The have

no separate intcrost in the e reserved. fish'ng right= In

Ivni afoot V. United states, 298 F.2d 658 (Ct. Cl 1961),

cert. . cenied, 869 U.S. 83.8, this Treaty with th

Tribe v s interpreted. T3 ere the Co-"rt said, at 663:

i'~~-i le property rs vested in a trzh ~ rt z.s ~ 'Ie
individua3 zGi%3er w+P on3oys the u e of
property. Pedera3. Ind"' an 3 aa, supva, 757.
to s i 'gp this s true wut p RQ th J- ' '

g

th interests in . IIe fisheries are cozmma
snhject to trihal regu3at'on.

F~e hold ti. t tl1e use of accustomed ="shing
places~ whether on 07 off the reservation~ is
a trZ 1 right for ad~us"~ant hv the true and
that 'the fact that cor'ta» n Indians have heen
al" o'sled 'to have sole n-0 of a ar I.cular
gives that individual no property right aga.'nst
the Tribe and docs not 3.~~it th Trihe's ignt
to collect damages for ohliteratioun of is.~~. g
spots hy t'IG

s interpretation of cozmuna3. hold"~g of property is

accord 071th nozxRcR1 Indian custcM United tates Dep v~ . nt

1958)„pp750.Interior, Pederal Indian Law, (rev. ed,of the

The crux of th"' s case is the validity of Y;.x~

Triha3. Resolution T-90-66 which establishes a coI-prcilensive

sche;;.c for the regulation of triha1 nesloers in th ir o:.=ercise

of the Treaty right to fish in the usna3. alad accustomed

Tae right of the y-kiI. a Indian Trih to control and r z
f islling Dy Individual E". 3JGrs of t31 Trilh- ';:"t'Iin

' o" n 'aries 0= the Q -Qrvatiol appeal's to hc clc~ y
tahl' shed ~ Sec 7'~ltcfoot~ a Jpra~ at 663,". pion =7 .~a



pine-- oct iue Q.e Yn'. inn 1 dian Re~en'ation ~ 1e Ceno tiaii

az the xcc3nlntion of off-xeeenration f1=.'hi g 1~y Zndicne,

nnPCI' t3 eicr rfrent'P Xir3ilte AV often hQC11 Refer» tie
canr't3 %dr 3133 QN1ckllcj' crrieen zn contraverei -G @Suer"

Xndinn Zrines end one ar mo a af t3n stntc3- he ate ee ~~we

8 w~" QQ» cdeneru~ 11/ wl t31 %Ice 88c t31c t Under Pie Pioctr inn 0f
xae n three tne state 3ulQs title ta fi=h wP g=e ~ca t&e

"nmef=t af al3. citizen- c1nP has tl:e police i~we ta xe~~lat=

eninct ~~Pc lan-in' in orPSI' ta pI'Gtect t+~Ge n» G

ean one uree Goer V Con-i-. r-i -"tc 161 U 8 519c 527' 52Sc

15 & Ct. CQQ, 40 Ta "L «793 (1855) p c'ipru1 v Reecho r, r. . r

G.u ' 504„514,16 S Ct 3.076, 4" Xs ZQc 244 (3.~94) f = =- Y~--

c.- xc" P~Q. 113 z*.ec'~. x, 241 U 8 5"6, 63„524, 3~ C

~4 Cant'd.
Cac crc. "r'3in~laur 3.59 ~r:-331c 655, 294 psc«557 cc193G,'. cee

C r" .2. ~i 3.' .57:
"z3.1 57 re='~e viQM1tian

cnPOnteQ. ~g tl19 ~&el CZunci3. far t 1e Prat otic a. Can-
en rr"Ptian af F319 fieh 0 ~~Q of tte I-nezrcntiunc Onnll
Ce. "Qn +11' "7 a~ Zn G. n, . e un' npan C~~Vict. Qn t+ Cf
t31-11 be ."centenc-8 ta 1""or fa- a. ~iaQ nat ta =--cceeu 3G

Lick '1 inc titutian .nen ge~& cd ~BQ R)i~ fa"~ in 4". .» pane
r1icn

' -3cra-CC pr zip3e" g~eznlly t. t it is cnnct-"c'. by '-".
e~'r=bcnl Conncil ~~Q. is c~~~-CP nccec"u~ ta p=ma~c ='-ic can-

ian af ie'".C=. g xeno. =ce. ~nor. e-" ta fife n;= aif
8'c- r. r . ~ . &rc -'.-,& ir. r ~ + —. —, ~ cc 1 rr, cc

ntg in Cearu~ '-.'i r 1 tne
hy tn " -.c' 1. Ti.= r-&el t'a" f=~t~= f"=cc -'---"-an=-

. r ~ ~&rciPie - far t„c'ix ''u rec~l c'rcuc™Q "Q~ tn~ &
' .Mi+~an

Qf +in@ n certn3n iree .=c 'tne Pie tit3r cf "rm. 1
OI u. ' 3 - 3 c are. r V recce

e ifiac;tia» a» pro&t ~~ .e ~ X.' XDZ:-" at~ir =.

"Gt '-~~ 3 + n ~~rJ 8 - neee ta c. ;o fInnc xe cD c7 ex i.tcn
e" en' ip r vince Rerdnodcca «nfozc~~cnt r~~D pÃnceltic*-',



705, 68 L.~c 13.66 (3.916)

he po3.ice po~'e of the state is not &xithoa i~:it,
Wvevcr:he phrase in Article ZZX of th Treaty rese~z=-g

the Xndi~~s"

o

accl» sto~ied pieces in co~on xiith
c» izens of the Perritory. . . ." {12 8".t..
951 953)

has heea iihcra3 "y i ntezpreted in favor 0 the Indian: r es

Xn Un ted '-tates v T' in as 198 U 8 371 801a 8~a 25 8 Cr

662 ~ 49 L Ld» 1Q89 (1904)
„

the Snpre~~a Coart h-ld ha «his

righ of tang Q.&1 a't a13. n ' 1 w~d accn to".Red pl- ce

irido ed. a se~i~de en the land in favor of the X~e'ans - hich

lie d them to «o on the 3.and and e-:o cis ~ Tre ty r::c-.h

to f sn Zn &en~crt Pros Co v United' gtat~s, 249 U.8.
3.9 1-8 199 39 8 C 2Q8 63 L ~ 5o5 ( 919), ch co *-t. x'e-

"'ecto ' a te~~ 'cai arA rest ictive interpretation of t."-
and held. that the phrase +a).1 ' sza3. and accasto=e

p3.ac=a" r;;e~t traditional. Yv"~a indi-~ fishing areas on ~~M

s"de. of the Colazihia River in ~81-e 'v State ef "Jashi " Qnq

33.5 U 8 683.~ 684, 62 8 Ct,. 862~ 86 L 'd 11M& (1941),

court;hald that t3m state calid not ~"pose a lic"use fe= o..
the indians right to 'fish 32nder the tex

pr~m; these cases a concept of ~m specia3. staMs of T~diaa

Treaty fishing rights has evolved. While t3+ state has cer-

tain -.c"e to regaiate off-reservation fishin9 hy indians

n=d = their Treaty rights, '. c*.~ Yor: e c 'rel 3:enncdv v. ":.=':-. r
~alee, s'-'a~rD, it. is also cieli estahiishcd that s=-ch



fishery resource. Put alluo Trihe v Dc artment of Game,

391 U. ST 392/ 399, BB S.Ct ~ 1725, 20 L.Zd. 2d 689 (1968)J

Holcoltk& v. Confederated Trihes of Um .tilla Lydian Pes

382 P.2d 1013 {9Cix'. 1967); 4aison v. Confederatecl Tri .
of tMatilla Indian Res. , 314 P.2d 169, 172 {9 Cix 1963),

ce t. denied 375 U.S. 829„Katzah Xndian Trihe v. ScI petti. er,

3.92 P.2dl 224, 226 (9 Cir. 1951); Bona v. Smith, 302

-.Supp. 899, 908 (D. of Ore. 1969) .
Zmy exercise of authority hy the Zaire Lydian

Tzihe', to regulate off-xeservation fishing must coincide vit:"

once the limits o state authorit have h cn reached there

remain significant areas of fishing. activities ldhich are not

neces arily suhject to state a ion. Among the fishing

t i'- ""t~tt' tttt ~ttt- t t t-t o tt t=
Tri'oe are= (1) the use of accustomed fishing places; (2)

the aylocation of fishing time mug individual memhexs of

th T ihe; (3) the type of g ar; (4) the 'time of t&z.ng fxshx

(5) the oetermination of pr f -nce @song fishing purpose

e suhsf stence t colKlercia 1t or cerM~nial These and other

simi 1 r cuestiolls are mQS't proporlv determined hy t)ne ytc «mta

Trihal Co neil hy mean of the enactment of trihal fishing

re —,. -la ious such as T-90-66. The resolutio'1 of such Questions
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purpose of protecting tne lcgi tubate inteze t of ti~ Tr2"e
h

in the preservation of the fishery zesoezce. Under th. s-

circ~stances, the locus of t~~ a= " should not he Bete ~
atire of the right o the Z~&~a Tzihe to pa~sh the of enc":cz

in the Tzihal Con ts.
Poz the reasons stated it ie the hole".ing o this

Cou t that the zwxlation of the zight to fish in the =:=-.-al

and accused places off of the reservation gzazltod hy the

Treaty i an internal affai of tha Xck2na indian Txih . -he

Tzihe has the sovereign authority to e..act fishi g zegalatio s

appmcaMe only to the individUal r.~ezs of the Tzihe i.
ozdw, to pzotec the iegitirate interests of the T ihe con-

oe ~ ning the M~z in which the Treaty fishing rights Qze

Gxezcieed e Such tziha fishing regulations aze h3 nding upon

tzihal E~N&s and aze enfozceah ' 6 in tA Miza LlQ.F~

Col~ ze &My right the e'tate way have to i'"pose restrict'cM~

on off-reservation fishing activi. ties coes not p oelu~w the

ZGi &a indian Tz&8 fry placing x'Gstziotions Qn its o",~ k

me."""e-a to contx'ol their fishing act'vities unde» ci-==~-

stances &&ere State zegelations aze inapt&. ca~

able, oz nonexistent.

The z~axL8 of thiw c~e zegaZ . es thxs CQU

~7 ~ee. Lit~3.l v. ~Yahai, 344 P.28 t 490,
''~cee of Bets is not dotez&Mtive of

v - oer the &%ternal affairs test

~el'"'in' t"-
tzihal 3azisdiction



Gc ic line the pzoper person to hc nccce6 s respo7& nt

find that Vilson L~ eer, Chief of po3.ice anc I'Iilli~ &alinp,

Chief cTQ cue of thG Trih a1 Coczt 0 'their sccccessor s a G

the persons to he na~ec as respondents. Rocpo;~unt ics a «ed

'to prepare a rtotion M~ QZFier act&ng theR Rs ZGPgKni+~ n ~ s

The petition Qf Alvin Settler or a writ Qf " cas

corp'=-s to vacate the sentenc of the Ya';-'-..a Trfhal Co"-i will.

be DZBTIcD» Respondent is regneste4 to slit~~ t ~nQgc. w it of 8"s

Doh 3V TcZ ~T this ~ Qav o '~my 197'

Charles L. powell

Unite+ utates Distract Jncge

QS "c ppelloe's Uxirc point is that the YSI-i@a T Mal Conri is+
no a 'person' to whoa& an application for a writ of haheas
corpns ccan he cirectcQ hc apprcpriaie section 0 the
Unitcc'. =tates Coce provide that "thc writ e *
Qirccted to the p. rson having cnstoPy o thc pc s =. c'-t in c''*
28 U.=.C. f2243 (1964) . ' Aopcllcc argaes ihat the Tzihal
Conzt is no't appellant s cnstoQ lan NG thin)6 ii c- pp~cpz fate

~this ca G, howeverc since there was azd "." no =-- nal
physical cnstodi~ (as was tree in Zones V. Cnnni=gh
sacra) c teat a'D'callant has na"lecL as a resoc e lt "G Quart
whicI& imposed the fine and to which thc Lone% w"s pai& p.-~&
ing app al- Zt i" that conrt (or t-G person hen 'ng o- act-I
ing foz tt Bt gronp) Rs F'.CI1 oz ccore than c1ny oth '7 possihlc
pa iy that is responsible for t)1 a3.leger nnco ." i=:etio===-li'
Vcprivation of aopellant s liherty ln. view Qf c".7 c." secs
ition o 'th s appeclc we leave 'to 'the cI2.strzct ccrc.-.r thc nar-
c ng of tI e precise in&iivicnal who hcaBsc Qr Qt)scree - is

posiiron to act for„ the Trial Conrtc or Xf i* i per. Qn
c~~ot h escort in &X,, thc rwaing of all ts icn=i. .icc"
hers of ihat ccnrt. " petti r v. Z."-glair.-.a Trihal Co...r", 419
P.2d 4Q~o a 490.

+9~In tnc application of I:. Zy C ttler for ". writ of:-. " Co pcs
tho SC'.C'.Zticnal qnoetzcn is Zaieo~u Of the anthcrity Of the

c

i S
S

e
c

1

1
Indian poU. ce to zcke an off-re cvr iion arrest.
Jess on Q;at cm s~ion here hIIt lcucvc it for disposition lct::.x. —
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