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PILAD N THE ‘

JAMES B, HOVIS : lﬂlﬂ‘iﬂ STATES DISTRICT fouT |
Hovis, Cockrill § Roy TERN DISTRICT OF WASHINGTON !
316 North Third Street ‘
P. 0. Box 437 - AUG 161973

Yakima; Washington 98907 e

Phone: .509-453-3165 SCOFFLD, eieRy
Attorneys for Plaintiff Yakima By Depuy

Indian Nation

UNITED STATES DBISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
. AT TACOMA

UVITED STAIES OF AMERICA, et al,

%

Plaintiffs, CIVIL NO. 89213

YAKIMA NATIONS OPENING

-Vs- TRIAL BRIEF

STATE OF WASHINGTON, et al,

L o

Defendants.
|

. . : o
indicate to the court the basic overall legal problem, the position

The purpose of this intentionally short brief is to

of the}ngima-Nation and what the evidence will show are methods !
to cor?eét the basic problem. In some particulars the position o
of the Yakima Nation is different than that of the United Sfate§ i
and soﬁe-other plaintiffs. Therefore, after receipt of the briefs |
of plgigtiffs and defendants and during trial other briefs will be
delivered to the court. - ‘

. 'A. [BASIC OVERALL LEGAL PROBLEM |

This court by its statements has indicated that it takes

judicial knowledge and all parties would certainly agree that the

Supreme Court’'s decision in Puyallup Tribe v. Department of Game, |
391 U.S. 398 (1968) requires either a reversal of the holding |
authofizing state regulation or the creation of standards to guidei

the States in the exercise of their power to regulate Indian treaty

Plshlnv A neighboring Federal District Court_/ln United States v‘

—~Judge Bellonl, District of Oregon

YAKIMA NATIONS OPENING | Law orriezs or
TRIAL BRIEF ‘ HOVIS, COCKRILL & ROY |

216 N. 3rRD STREET
- - P. O. BOX 437
Page 1 YAKIMA, WASHINGTON 53207 |
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v

Oreoon (Sohappy ¥. Smlth), 502 Fed. Supp. 899 has attempted to

handle this basic problem by specifying standards. Judge Belloni

held -- in rejection of most of the arguments presented by at least
one defendant here -- that the only state objective that can be

used as a basis for regulating this treéty right is that concerned
with "toﬁsérvation” i.e. "the continued existence of the fish re-
source;" Judge Belloni held that in such regulation that‘Oregon
coﬁld,hotllonger "discriminate against Indians as it had been doingf
and th;t th; State's management scheme must allow the "Indians a 7
fair share of the fish produced by the Columbia River system."
This would not affect conservation, Judge Belloni said but ”the ’

only effect will be that some of the fish now taken by sportsmen

|
and commerc1a1 fishermen must be shared with the treaty Indlans, |
f oo !

as our forefathers promised over a hundred years ago." |

t

oo . - |
outlining methods of promulgation of laws and regulations has been|
|

helpful to the fish managemﬁnt agencies and treaty Indlans a natural

|
confllct ex1sts as to what is a "fair share. Defendant Pisheriesl
has at 1east in the statement of its policies adopted th1s “"fair |

share"npremlse, but it has been totally rejected by the Defendant'%

Game ahd'therefore the Defendant State. In spite of the statementg

of Deféndant Fisheries that the "fair share'" premise is théir
pollcy, no plaintiff believes that the Treaty Indians are in ‘fact ;
being accorded a fair share under their management scheme.: Under
Defendant Game's premise they are being accorded no share at all.
;t B. POSITION OF THE YAKIMA NATION

It is the pesition of the Yakima Nation that the State of

[

Washlngton and its Fish management agencies have no pcwer to |

regulate treaty off-reservation fishing where such fishing is undeﬁ

i

existing tribal supervision, It is hoped that the lack of histori¢a1

and aﬁthropological evidence in Puyallup, supra, shall not be _ o
chargéd against Plaintiffs in this cause. We are hopeful that the:

YAKIMA NATIONS OPENING LAW OFFICES OF
TRIAL BRI EF HOVIS, COGKRILL & ROY !

3186 N. 3rRR STREET |
P. ©. Box 437 !
YAKIMA, WASHINGTON 98907 |

Page ﬁ s
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type of évidence in this case presented by both plaintiffs and
defendants shall be helpful to the court in interpreting the

treaty brovisions. It is what the treaty provisions mean as read
in connéction with the doctrine of residual sovereignty that shall
control this cause. Under the United States Constitution the

states have no power to regulate Indian off-reservation, treaty
pfotectbd fishing. That document provides that the "Comstitution --
1 0of the United States -- and all Treaties -- made, under the

authority of the United States shall be the Supreme Law of the Land,

and the Judges of every State shall be bound thereby, anything

! in the'Constltutlon or Laws of any State notwithstanding. n2/ A

State has no power to amend the United States Constitution, ner can

it amend or abrogate a treaty entered into between this nation and

e 3/

] some other-nation,~ or with an Indian Tribe.if
'The failure of the treaty provisions reéérving the right

to f1sh ta SpEPlfY the method or manner of fishing 1n the artlcles
drawn by th» United States should not be charged agalnst the IndlanJ
. t"‘.,«‘r** .-
There is no more often repeated principle of Indlan Law than that |
l “..g.< .

-

language used in treaties with Indians should never be construed

o~ -.-.,,..;z.-.»f-

»

- 4-;- ..-..'

to the1r prejudlce and that they should be 1nterpreted as . under—

stood by these unlettered people rather than by thelr crltlcal Vl
I

5/ , |

meaning .=
Tﬁe doctrine of residual sovereigﬁty of Indian tfiﬁes, and
particﬁiafly with whom the United States made treatiéé, has been :
preserved:in decisions to the present Supreme Court term.gf The |
|
|

reserved right to fish at ususal and accustomed places iS'a‘triball

2/ U, S. Constitution, Article VI o ‘,
3/ Missouri v. Holland, 252 U.5. 416

. i
4/ McClanahan v. State Tax Commission of Arlzona, 93 i
Sup. Cr. 1257, |

5/ United States v, Winans, 198 U.S. 371 (1905); Jones v

' " Meehan, 9); Winters v, United States,
1 U7 0.8, 564 (1908) Worcester v. Georgia, 6 Pet, 515/
l {1832), Alaska Pacific Fisheries v. United States, 248
U.5. 78 {1918} ; Choctaw Nation v. Oklahoma, 397 T. 8. ]

- 620 (1970).
6/ McClanahan v. State Tax Commission of ézggggi sgpra.{
= HOVIS, COCKRILL & ROY |

316 N, 3RD STREET

YAKIMA NATIONS OPENING o il -
TRIAL [BRI EP YAK!MA.szle-III:;:;N 98907 :

TEL: £%3.X218%
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category; Any state regulation of a tribally regulated fishery
infrinée; on the right of Indian tribes to make their own laws and
"tc be tggﬁlated by them.gf States may not interfere with this
 %iéht'¢;&éﬁ£ where Congress has so provided,=™ Congress_has not so

‘provided.. The Yakima Nation realizes that if they fail to accept
,régulatiéﬁs, Congress may act, or fish runs will be reduced. The
iYékimaiNation fully intends to accept its responsibility for all
‘rights;fiThe Yakima Nation continues to exercise this right to allow
" r N . - . . . -
find. themselves -- contrary to promises at treaty times -- among

i is theiright'an& duty of.the Yakima Nation to maintain these treaty

i lndian‘céused‘handicaps of non-screened irrigation diversians,

. TRIAL BRIEF , ) 216 N. 3rD STREET

. Page 4 | N | | | | -'rm.: 4334:%?_2¥

| , . |
rather than an individualuright,Z/ While it may be that Indians !

who are fishing without or in violation of tribal regulation are

8/

subject to state regulation,~ Indians fishing in conformity with

tribal conservation regulation should not be placed in the same

10/

this reSpoﬁsibility the Secretary of Interior may act under exising

of these alternatives would be a limitation of its reserved treaty

C er &

Tight @hd réSidua1 sovereignty. These rights are impprtanf tribal

for a tredty off-reservation fishery to provide for its members who
the most deprived group of people in our natiom. Just asrimportant

fisheries for those Yakimas yet unborn. A treaty right in a i

non-existent fishery is no right atall. The Yakima Nation dedicates

itself to the protection of these fisheries in spite of all the nonk

t
[

|
7/ Whitefoot v. United States, 293 F.2d 658 (Ct. C1l. 1961%.
&/ The United States Attorney, Western District of Washiﬂg—
~  ton expressed the opinion in 1968 that an Indian fishihg
in violation of tribal ordinance is not correctly exer
cising the tribal treaty right and is therefore subject
- - to state prosecution., See brief amicus in Department of
| Game v, Settler, Superior Court for Skaman IR
' {I5068)]. See also State v. Gowdy, 1 Ore. App. 424, 462
P.2d 461, _ i
9/ Federal Judge Charles Powell, Eastern District of Wash
7 ington in Settler v, Yakima tribal Court, unreported, |

as held that 1t 1S within the Jnfereif.power o he .
?aixma ﬂat?on to arrest and pun%sg %%Sﬁlgg ?n v£o atl&

1] I

=]

of tribes conservation regulation at.off-reservation
fisheries., Copy attached. ’ '

|
|
| 10/ This court has so held in cases from Worcester v. |
Georgia, supra to McClanahan v, Arizona Tax Commission
|
|
|

~

supra. The question or wnether Congress can do this
w1¥Eout compensation is reserved.

YAKIMA NATIONS DPENING HOVIS, COCKRILL & ROY |

. O. Hox 437
YAKIMA, WASHINGTON 28507
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poﬁef dams, pollution, and spawning grdund destruction,

- Likewise the doctrine of federal pre-emption, pre-empts :
state regulation of tribal treaty off-reservation flsherles.II/ i
Regulation.of the Secretary of Interior provide that on his own i

ﬁotzon or upon the request of an Indian tribe or state governor

assume .the conservation and wise utilization of the rescurce, that

and upon the flndlng that -there is a need for such regulatlon to j
. fo reservatlon fisheries may be regulated by the Federal Govern*r - }

| ment. 2/ No state has petitioned for such regulation nor has the

Sacretary found that such regulation is necessary to satisfy the

. of conservatlon or wise utxllzatlon of the off-reservation
! f sherles resource. _

| We do not believe that either the location of the;e

' irea;y'fisﬁéfies off-reservation or within the exterior boundaries
of 2 state or the phrase "in common with" to be controlliﬁg in
this cause. The reservation of these fisheries off-reservation took
place ﬁany years before Washington was a state, A reservatlon eXisits
- and that is the reservation of the tribal right to f:.sh.“"‘:r”'r
Eampleﬁanting this reserved right is the existence of residual

soverelgn;y to. regulate this rlght 14/

3

- The evidence in this case in recalling the situation that
axisteg in 1854 and 1855, will enforce the construction tHat Indian
fisheries reserved were intended to be to the same eitent as then
;kisteg. The Supreme Court has made it clear that Indian treaties

should‘be.ccnst:ued to effect the purpeoses for which they were

signed, i.e. to protect and reserve a viable politicél and economic
15/ |
|

— L17 AgZin see McClanahan v, Arizona Tax Commission, supra
‘ for discussion of this doctrine. |
.- 12/ 25 CFR Part 256 promulgated in 1967.

|

\ I
13/ United States v, Winans, supra. When the State of !

~  Washington was admitted to the.Union, it accepted |

these reservatiocns of rights.
| 14/ See footnote discussing Settler v. Yakima Tribal |
.~ Court, supra.

|

|

!

|

|
indian cnmmunity.

15/ - Wlnters v. United States, 207 U.S. 564; Arizona v.
' California, 373 U.5. >S40, ’

. . LAW OFFICES OF
‘ ‘ HOVYIS, COCKRILL & ROY
YAXIMA NATIONS OPENING 216 N, Sro STRExT

P. O. BOX 437

TRIAL BRIEF YAKIMA, WASHINGTON 98907
: TEL: 453-3184
{ Page 5 _ f é?ﬁ!
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. thongh it follows logically from their basic doctrines would create

havoc and a destruction of the rescurce. This is just not so.

¥ashington can protect any legitimate interest they have in any

® e |

- The State of Washington should not be able to regulate
the fighermen of the Yakima Indian Nation or those tribes similarly
situated,

C. METHODS OF PERMISSIBLE REGULATIONS

f' The defendants may suggest that the adoption of this rule

|
The evidence in this cause will show that the State of

Yakima off-reservation fishery. Among the options open to it are:

1. Work with the tribes involved to insure that the

6/

tribal regulations prescribe adequate protection of the fishery.-

2. Enter into an agreement with the Yakimas to provide
17/ |

for a joint regulatory board to regulate the flshﬂry.

fishery if the conservation and the wise use of the fishery is notl

3. Petition the Secretary of Interior to regulate the

preserved. 18/
I 4. Petition Congress for relief. 19/ S !
D. CONCLUSION : |
.; The opinion in this case should clearly indicate that

tribes maintaining a tribal government and a regulated tribal

16/ We had the help of the State of Oregon agencies |
| in the late sixties in this regard. It was very
' helpful. The Washington State Department of Fisherigs
Lo is beginning to do this with tribes in the Puget
* Sound area.

.~ 17/ This form of regulatlon has existed on the Lllckltaf
River since 1952 with the Department of Fisheries. |

18/ Questlcns © the Department of Game would undoubtedly
show that they would probably rather let the fisherigs
be impaired than to give up what they call their !}

"prerogative." i

19/ This was tried in 1964, A reading of the Hearings o

SJR 170 and SJR 171, 88th Congress 2nd Session, |

August 5-6, 1964, will show why Congress was unim- |

: pressed. Also note that Public Law 83- 280, (67 Stat

! 588) reserves jurisdiction over treaty rlghts in the

! Federal Government and the tribes., Congress repeated
5 its position in 1968, .(Public Law 90-284),

=

' |
YATIMA NATIONS OPENING {
TRIAL BRIEF - ' HOVIS, Eé’éféﬁfif & roY |

216 N. 3ro StRyer

| ) P. O. Box 437 '

Paga 6 _ YAKIMA. WASHINGTON 93907 |
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fisher§ should not be subject to state regulation.

Dated this 14th day of August, 1973.

Respbctfully Submitted,

YAKIMA,NATIONS OPENING
TRIAL BRIEF

Page 7

SUETETE
f/Hov1s, ngﬁflll & Roy
rneys for Yaklma Indian Natibn

LAW OFFICES OF
HOVIS, COCKRILL. & ROY
186 M. 3IRp SFrREEY

P. C. Box 437 .
YAKIMA, WASHINGTON 28907 .
TEL: 4332-2 165 ,
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FILED IN THE
U. S. DISTRICT COURT
Eastern District of Vlashington

f } o : MAY & 1971 >

R. FALLQUIST, Cletk - °
bt Py v S i,
‘ = Depuly
YITED STATES DISTRICT COURT i
EASTERY DISTRICT OF WASHINGTON
 EOUTIERN DIVICION

BIN Iﬁj SETTIER,
Patiticner CIVIL Lo. 2372
‘ vs

t

YARZYA TRIBAL CLURT,

Bt NP Nt M Rl e et e e

Respondent

Z The principal guestion in this case is whoiher the

pass valid regulaticons govoraing

- P

Yakira. Tyibal Counclil may

such ‘regulations. This czze is hers on remnad from the Court
L
i
-E x - - s N -
2 origiral potition for wrlt of nabeas
dditional giounds,

{1} double “eopardy,

counesal in violation of Pifth and sinth 2mondment xighbtos,
These grounds are not ncw urged as the Indian Civii Richts
2ot ©F 1300.. 25 U.8.C0. ISCL ot seq., &irccted to Tribal
Courts, provides in poniti ] '
951302, Constitutional rights. )
Wo Indian tribe in exsrcising powers of sclfi-government
shall——
* % x
{3} sudbject anmy percon for the some offedse ©o ko twics
¢ wut in deopardys:
t ® & %
5 (€Y dony to oy porson in 2 oximinal procssiing & %,
© zmd ot his oun exponss to hiave the assistonce of counsel
' for hic own cdefensoy ® ¥ AW
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2/
of Aﬁbaals of the Mlnth Circuit,

f Patitiorer Alvin Settlor gcolks o Hrlt of Heb

i

28

Corpus hexe to =at azide the judgments and sontences of the

8 an Amoerican Citiron and

K
jJr

vakima Pribal Court., Petitione
a r;hbe“ of the Confedsrated Tribes and Bando of the Vakina

Inaman RNetlon. He was convicted on Septanber 25, 1557 by

Ho was sentencad as follows:
Sy A

$52.50 court costs or a thirty day suspension from any

ing activities; (11338} & fino of $50.00 2nd $2.50 court

-Jh

costs or thirty days in 3aily; (£113S8) = fine of $120.00

| | 74

and $2.50 cosin or aninety days suspansion.

Council has authority to zegulate the exsercise of tzibal
Treaty £ishing *xgnts Ty individuald mexbers of the triks cuk-

aide the boundaries of the Vekims Indion Rescorvebtion., This
| g

= -

Settior v. ¥Yakima Tribzl Courk, 419 P.24 4838 {9 Cix.

pod
&s
i
o
o

N

f

'

3/ DPctiticner's conviction was Zfor fiching in violatiom of
 mribal Regulaticons. The certificste of proosedincs made
by the Tribal Judge Willims Yallup chows a5 follois:
#11318. gBettler was found tending his fiching gear in

tue Colnmbia ?1» er nsar Momolooss Islomd ond Lylic, UTashing
ton 2t 4:00 p on July 14, LE857.
under Twl@ﬁ—ﬁ? and T-S0~556 stoxk

Y
[
i
B
=

on July 14, 1987 vion he woo found tonding his fiching gear

‘Eottler was read the citation and dirschticn %o amwar as he
rofused to accoept it. settler did not anoear a3 Sircoted.
iallSSB. On August Y, 1367 tettler was choorved chodking h
- gill nets in the Columbla Rivor zt 1:00 pom. and Jduringg &8t

t seuson closed by tribal regulaticns 9- 50-55 and T-150-67.

-

e

¢

N
2
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‘Stat, 9251} the Yakima Indian Tribe reserved certain rightco

e PY

t

question has been briefed by the petiticoner and resmpondont
]
and byithe United states and the State of Washington as

amici curize. The state argues that it has the execlusive

i

right to manage the fish and game resources outside Indian

3

reservation boundaries and that the regulations in guestion

hare a#e an attampt to supersede valid state fichery con-

servation laws. The interest of the United Stotes arises cut

fu

of its special and continuing relationship with the Yakim

Under the terms of the Treaty of Juns 8, 18535 {12

v

with regard to fishing. »Axticle IIT of the Troaty provicdes:

"The exclusive right ¢f taking fish in all the
streams, where running through or bordering said
ragervation, is further seocured Lo said con-

! fedarated tribes and bands of Indians, as also

L the right of 'taking fish at all usual and

accustoned places, in common with citizens of

the Territory, - « « «% {i2 Stat. 951, 953}.

This Troaty acknowledged the soverelgn status of

the ¥Yakima Indlan Nation. RAs was recognized in Liftell w.

'

NMakai,' 344 P.28 486 (9 Cir. 1965}, ceri. denied, 382 U.g.

t

98E, Ipdian Pribes cccupy z unigue status. In that cass the

.-

Court pf'APQeals stated, at £88:
"Historically, the Indisn Tribes were regardsd

; as dlstinct political comvunitiez. [Worcestor

g v. Georgia, 31 U. 8. 515 ait E60, © Zoekb. 3L5,

; 8 L.E4 483 ({l832); =Ex Parte Crow Dog, 109 TJ.o.

' 55386 at 588, 3 8.Ct. 386, 27 L.nd. 1030 {i333}.
Phus, in United Stobtes v. Hagsma, 118 U.S. 375

‘ at 381-382, 6 5.Ct. 1109, 11i2-31113, 30 L.B24.

: 228 (1888) tho Court, aficr noting the

'ancmalous® and ‘comgplen character' of the

-
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ralatioaship boetween tho
‘ and the indian Tribos,

.Lribc 1

! whon they presexved their

trributes of

soparate pecpile, with the

their internal and gocial

_ f£ar not brought under the

[ . of the state within whose

: of the full =

genoral,government

dcclared that the
» % ¥ were and clways have boen, IT
arded as hwvi* 3 fcm=~*n’cpa dent positiod q
gl I

aot as staves, not as noti

2 -

tribal rclat~0n:*
ns,
SoveY l,:gm‘,y, ol ,
povey oI regulating ‘

and s |

0

-t
r< atlcﬂ-a,
1aws of the Union or i
1imits they rasigad.?

This unicue stotus of the Indian Fribes has been charagterized

|

w5 & “limited dependent soversignty®, see Tnitod statas Da=- L
‘ ) T !
\

pariment of the tntericr, Federal Indisn Lavd, {rev. ed..: ‘

f

p. 395.
T
' Ore of the last remmanis oﬁ sovereidgaty retainﬁd.by

3
the Yakime Indias pribe is the power to regulate thoir inters

f

-
nal and social rslations. This nrlnmlm?e of trikal sove reigo-

;.Ee, -358 U-S-

ty was recogaized and reaffirmed in williams V.

o l:t_.'f't

17, 79 S.Ct. 269, 3 L.Bd. 2d 251, {1959) where the

)

. the Hevajo Tride, |

0

(
; :
tated, with roference to the ;rﬂat; Wi
! .
at p. 221z
| s1oplicit in these txealy terms, as

’

L'y
the treaties with the Cherckoas invoivad
t

Cezoroia, vas\tpﬂ understanding

: Torcester V.
‘ " thmt the internal affa

mzined crelusive elv within the jurisdiction oF
whatever brlna goTe

3 ! - - ) |
| . Tha guestion befors the Ccourt now is whethox ths |
|

I

Tronty-secured vight to £ish, both on the resorvotion and im

the uzual and accustomed places off the Yo servation, is an

internal affalir of rhe Yakima Indizn “rlﬂﬁ ftbﬂeﬂ“ o Eyinal

l

? ntral ernd regulatiocsn. Pirst, it shouwld be zoted wmat Eho L‘
| E
' |
: |
Y E
|
|




fiching rights secured to the Yakima Indians by the Treaty

cf June 9, 1855 were secured by the Tribe, to be helld in

communzl ownership. Individual mexmbzrs of the Tribs have

no separate interest in these reserved fishing rights. In

Yhitefoot v. United States,

3%

93 ¥.2d &858 (Ct. Cl. 18315,

cert. deniled, 369 U.S. 818, this Treaty with the Indian
Tribe was intexrpreted. There the Court said, at 663

Mihile property is vested in a tribs, it is th
individual member who aenjoys the uvze of thx
properity. FPederal Indisn Law, supra, 737. Aas
to f£ishing, this is tzue. 32ut, like the land
the interests in the fisheries are comrmnal,
subkjeckt to tribal regulaticon.

o

L2

f

We nold that the use of accoustomed fishing
places, whether on or off the reservaticn, is
a tribal right for adinstment by the tribe and
that the fact that certain Indians have bezan
" ellowed to have scle use of a particulsr spob
gives that individual no propsriy right against
the Tribe and does not limit the Tribe's »
to collect damages for obliteration of fighing
spots by the dam.”

i

' This intexpretation of communzal holding of preoperty is in

of the Interior, Federal Indian XLaw, (rev. ed, 1233), op

Y

Trikhal Resolution T-90-66 which esteblishes a comprahcnsive

| . . ; . . .
scheme for the regulzation of tribal members in thelr orercise
-

.

of the Treazty right to f£ish in the usuzal and accustcmed

The crux of this case is the validity of ¥akinma

&/
750.

H:
et R
?‘r v
(R

Fa

fishing by individuzal mambens of the Tribes, withir
3

cundaries of the reservation appears to po cleaxiy

-

¢
o
fir

ablished. See Whitefoot, supra, at 6583; Piloncer 2acki

right of the Yakima Indien Pribe to control and regul-
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plades outside the Yokiwmn Izndian Redervation. Yhe quoction
P :
of thoe regulation of off-rezservation Eishing by Indicas,

-

zating under thely Yreaty rights has often been bhofors tha

cturts and has vsually arisen in coutrovarsiezs betweszn the

A

Indian Tribes and ona or more of the states. The ctztoes hava

argued, generally with succsss, that uander tha dectrinz of

by

orac naturaa the state holds titlie o f£fish e2nd game Zor the

UF

cmafit of all citizens and has the pelice power o rogulats

* -

fishing apd hunting in order Lo protect thesa natnral re-

sogrcas. oee Seer v,  Conuocticuot, 181 ©W.S8. 515, 527, g,

16 5.Ct. 400, 40 L.BE. 793 {1895}: vinxd v. Racchorge, 163 7 |

U.S. 504, 312, 18 S.Ct. 1075, 4L L.B4, 244 (1395); E=w York

4

o Yol Rennody v. Bookasxr, 241 U.S5. 555, $63, 564, 35 5.Ct.

&/ Coatisd. : .
Co. we Winslow, 159 Wosh. 855, 294 Pac. 557 (3930). te=
BIT0 25 CeFeRe $11.57: | o
S E5311.57 Game viglations.

Any Indizn who ghall vicolete any log, rule ox zoculatieon
adopted Ly the tribal oouncll for the protection or oon-
sorvetion of the f£igh or gsmc of the resexvation, shall he
deomod guillity of zn offenze and upon comviction tromczos
shall ho sceantenced to lobor Ffor a pdried not to sxcoeld 30
coyor and he shall fozfelt bo the court £or the uoe of any
Indien Iinstitution such game as may be found in his poss~
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705, 60 L.B4. 1166 {1918},
The police power of the state is not without limit,
howavor. The phrase in Article III of the Treaty roserving

-

%, . . the right of tszking f£ish =t all usual
and zcocustomed places in CDﬁan.With tha
citizens of the Terzitorv. « . .7 {12 Bt=t.
951, 953},

has beea liberally ¢nucxnha ted in favor of tha Indlan Trilas

[
i
'
|47
L]
L
i
prs
»
[ 91
4
‘,.ud
&
£
(o)
s
v
b
i
63}
[
{3
v
[ 3

In United States v. Winons, 193

il
o
1
(]

562, 49 L.Zd. 1089 {1204), the suprems Court held that
right &£ taking fish =2t "all vouval and accustamed placas™
imposed a serviiude on the lend in faovor of the Indisns which

allowad thom to g0 ou the land 2nd exercise

1-
3
%
i
E’_';‘;_
o
H
[
3
rt

o fish., In Seufert Dras. Co. . United Stotes, 249 W.S.

154, 183, 199, 35 S.Ct. 203, 63 L.Id. 555 {1918}, ths court re—

Jected 2 tachnical an& rest_lctiva interpretaticn of the

Traeaty and held‘that the phrasa “all usual and accustoxed

‘places® meant traditiconal Yalkinma Indisn fi shing areas on oth

-~

]
b= i

of the Coluxbida piver. in.Tulae"h; state of Washin~ton,

]

| :
315 TJs. ©BL, 534, 62 5.Ct, 862, £6 L.Ed. 1115 (1541}, the

ccurt bald that the state could not impose a liconse Zeo on -

the Indiang® right to fish under the termzs of the Treaty.

Prom those cases a concept of the special status of Indian
cax~

=ty £ishing rights has evolved. While thao state has

tain power to regulate offi-ves 3rva #Dﬁ fl“hlnﬂ'bv Indizns

unmwwftbeih Treaty rights, New Vo*“ cxc yel Wemnedy v. Sroker,

swora, Fules, supra, it is also well establiched that such

- : . . _ ‘»?~




regulation must be necessary for tho conservation of the

fishery resource.

Puvallup fPribe v. Department of Game,

391 U.S. 392, 399, 88 S.Ct. 1725, 20 L.Ed.2d 683 (15968}

Holeconmb v. Confederated Tribes of Umatillia Indian Res.,

382 F.2a 1013 (9 Cir. 1967); Maison v.

P

Confedaorated Tribhas

of Umatilla Indian Res., 314 F.2d& 169, 172 (9 Cir. 1963}

cert. denied 375 U.S. 829} Makah Indian Tride v. Schocttisr,

182 F.24 224, 226 {9 Cir. 1851): SQﬁappy v. Smith, 302

3

Supp. 899, 908 {D. of Ore. 1969).

t

b

L]

} 2Any exercise of authority by the Yakima Indian

. - al
1 .

S

Tribz, Lo regulate off-reservation fishing must coincide with

the valid exercise

onbeg?he limits of state authority have baen reached there

remain significant areas of fishing_act@vities_whi;h ax

o not

of the police power of the state. Iowever,

¥

‘necessarily subject to state regulaticn.

Among the fis n*ng

gctlwlhias particularly susceptible to regulation by tha

-

Tribe[arg: (1} the usa,of,accustomed

=

fishing places; {2}

“the allocation of fishing time among-individual.members of

the Tribe; (3} the type of gear; {4} the time of taking fish;

{5} the determination of preaferenca amcng fishing purposess,

Foe

&

¢
4.‘9.4.

&

i3}

ahsistence, commercial, or ceremonial. These and other

uegtions are most properly determined by the Yakima
Tribal: Council by means of the enactment of r;bal fishing

regulations such as T-90-66. The resclution of such cucstions
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v

in Lﬁcrpreservati

clrcumstances, the locus of tho 2ats should not be éotnrmin- W

ative of the right of the Yakima Triba to puntish the offonder

7/

in tho

{

Pribal Couris.

Por the rassons

stated it is the holding of this !

Court that tho regulation of the right to fish in the uwsual

and cocustomed places off of the reservation granted by the |

f - . : ‘
Treaty ic an intermal affair of tha Yokima Indian Tribe. The

Tribe hag the soverelgn suthority Lo enact fisn;hr regulations |
apolicable only to the individual members of the Tribe in |

orcder: to protect the legitimate interests of the Tribe con-

I

- . . 1

cgrning the manner in which the Tyreaty fishing rights are !
\ .

Such tribal

eyercicaed, Eighing vegulations

arae binding uzon
trlbal manhars ana arae enforcezble in the Yhﬁlua Indi

Court moy have to

Any right the stata irpose restrictions

on off-reservation fishing activities does not precliude tha
Yakima Indian Tribe from rlacing restrictions

mexbers to control tﬁair fwsﬁzng aﬂ£*Vlties under cibzrzw

b

stances where stata regulizationg are inzpplical UNERIoros—~
—_— T T e

abyle, ox ponexistenk.

o . PRI ! - FE 4
- ' P ——— - . 1

. Erell v. Makai, 344 .
lacus of acts is oot dutﬂfﬂiﬁmtlvu of tribai
wnder the Yinternal affeira® fest.

LR

Surdisaiction

fen Tribal |

on its own y

| xh_ remand of this case reguires this Cours o -w

24 at 490, holding that the |
|




£ind t’l:at

wallup,

detormine the proper "persoa® to bhe neamed as raspondent. We [
' i
Wilson Lameer, Chicf of Police =nd William {

Chief Judge of the Tribal Court, or tha;r SUCCISECYS, aAve

the perscns Lo be named a8 respendenﬁs. Rospondent is asked

to prepare @ notion and oxder adding them zs respondenis.

; The petition of Alvin Settler foxr a writ of habeas

corpus to vacate the sentence of the Yakima Tribal Court will

o/

be DE?iED, Respondant is':eguested to submit dudgrment of dis-

ssal,

DONE BY THE COURT this 4/ ‘day of May, 1971

Charles L. Powall.

| ' . United States District Judge

B/ "Appellee’s thind point is that the Yakima Tribal Courd i -
not a *person’ to whom an application for a writ of habeas
corpus can be dirscted. The appropriate sechtion
United states Code provides that “the writ ¥ % 2 whall be
dirccted to the person having custody of the perscn detaiped
28 U.5.C. §2243 {1364). 2Appcllee argues that the @ribal
Court iz not appsllant's custcdian, We think it zppropriszte |
irn this casze, however, since there was and is no zobuzl
physical custodian {as was true ia Jones v. Cunninghem,

supra), that appellant has named as @ respondent the courk
which imposed the fine =2nd to which the bond was nHzid pend-

ing zppeal. It is that court {or the povson heading or ack—
ing for that group) as much or mors than any other S=
party, that iz responcible for the alleged wun

depriveticn of appellant's lilertye.

in view of ouyr éisucau

lJ

ion of this appeal, we leave
of the precise individual

1
w)

L
o
$o%s
a pogition to act Lor@ tha

$

cunnst be ascoertained, the namin
Sebttler v, ¥akima Trikal Cours, 4319

neru cf that court.®

Tribai Court,

wio heeds, or othorvica
or if that Der
Fmy ey

£ha individu=l o

T

g of ali

d 4845 ar 490.

8/ in the apm;zc:ticn of Lury tottlexr for =z
i <

the additional guestion is ra
Indian police to make an off-
2388 on thak question here nut

writ of oheas
authoriisy oFf tha

cd of th |-

. 3
agorvacion 2rrost. e o na:i
leave it for disposition loter

to the districh oourd tho LE&L :
L wey
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