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The Most Creative Moments in the History of
Environmental Law: The Who's
William H. Rodgers, Jr. t

INTRODUCfION

The study of creativity in any field is a daunting challenge. There
are many ways to look at a subject-prospectively or retrospectively;
confidentially through the eyes of participants; skeptically through the
judgments of outsiders; scientifically through survey; or impressionistically through evaluations of experienced people.
My definition of creativity in environmental law is any legal initiative that advances the subject with new levels of analysis, structure, or
institutional bridges. There are two requirements: improvement on
function and novelty. Law is better if it increases the prospect of protecting the natural world or its inhabitants. Law is novel if it combines
mandate, process, or structure in unusual ways.
There are reasons to suspect that environmental law as a field may
be more creative than other legal subjects such as trust and estates, contracts, property, or tax law. One reason, as Oliver Houck has said/ is
that environmental law is subversive in principle. Its basic premise is
that other legal endeavors have failed fundamentally to protect the
natural world. Environmental law began as an outsider's law, a skeptic's law. Indeed, it was the law of the scofflaw in the sense that attorneys entering the field could see that every corner of settled law had
bypassed their mission.
As a field of law that didn't exist, environmental law was obliged to
enter the law school curriculum by the tried and true method of outsiders-stealth. My own course on the subject, first taught at the University of Washington School of Law in 1967-68, was called "Equitable
Remedies." Other beginners in the field described courses in environt Stimson Bullitt Professor of Environmental Law, University of Washington, July 1999.
This piece was first delivered as the inaugural lecture in the Myrl L. Duncan Endowed Lecturer

Series at Washburn University School of Law. A companion piece appears as William H. Rodgers,
Jr., The Most Creative Moments in the History of Environmental Law II: The "What's," U. ILL. L.
REv. (forthcoming 2(00).
1. Oliver A Houck, On the Law of Biodiversity and Ecosystem Management, 81 MINN. L.
REv. 869, 881-82 (1997) (stating that the way we have lived is "wrong-headed, harmful, and in need
of change").
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mental law as "Law and Science," "Technology Law," "Law and Nature," or even "Legislation."
With an explicit aim of subversion, environmental law encroached
rudely on established legal turf. Many environmental lawyers believe
they invented the "hard look" doctrine of judicial review as an alternative to the "soft glance" habit of deference preferred in more settled
corridors of administrative law. 2 To this day, environmental law
"revolutionaries" espouse an agenda that departs radically from the
administrative law "royalists" who are led by Supreme Court Justice
Antonin Scalia. 3 A single environmental statute, the Superfund Law of
1980,4 has dared to contradict much of what has passed as settled doctrine in fields as diverse as torts, property, corporate and fiduciary law,
and bankruptcy.
"Creativity, as usually understood," Oliver Sacks reminds us,
"entails not only a 'what,' a talent, but a 'who' -strong personal characteristics, a strong identity, personal sensibility, a personal style, which
flow into the talent, interfuse it, give it personal body and form."s We
will start with these "who's" that have given environmental law its
unique energy and force. We will survey legal innovation as it has appeared among environmental laws' risk-takers, mimics, optimists, symbolists, geniuses, subversives, leveragers, paradigm-shifters, opportunists, and workaholics.
A. Risk-Takers

The propensity for risk-taking varies across the human species. As
Melvin Konner elaborates in his book Why the Reckless Survive . .. And
6
Other Secrets of Human Nature:
For many years, psychologist Marvin Zuckerman, of the University of
Delaware, and his colleagues, have been using the Sensation Seeking
Scale, a questionnaire designed to address these issues directly. Empirically, the questions fall along four dimensions: thrill and adventure seeking, related to interest in physical risk taking, as in skydiving and mountain climbing; experience seeking, reflecting a wider disposition to try new
things, in art, music, travel, friendship, or even drugs; disinhibition, the
hedonistic pursuit of pleasure through activities like social drinking,
partying, sex, and gambling; and boredom susceptibility, an aversion to
routine work and dull people.

2. William H. Rodgers, Jr., A Hard Look at Vermont Yankee: Environmental Law Under
Close Scrutiny, 67 GEO. L.J. 699 (1979).
3. As laid out in Antonin Scalia, The Doctrine of Standing as an Essential Part of Separation
of Powers, 17 SUFFOLK V.L. REV. 881 (1983).
4. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42
V.S.c. §§ 9601-9675 (1994 & Supp. III 1997).
5. OLIVER SACKS, AN ANTHROPOLOGIST ON MARS: SEVEN PARADOXICAL TALES 241 (1995)
[hereinafter AN ANTHROPOLOGIST ON MARS].
6. MELVIN KONNER, WHY THE RECKLESS SURVIVE ... AND OTHER SECRETS OF HUMAN
NATURE (1990) [hereinafter WHY THE RECKLESS SURVIVE].
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. " [B]oth sensation seekers and people in general should have taken
their risks selectively. They may have found it advantageous to take risks
with the seemingly controllable and familiar, even while exaggerating the
risk of the unknown, and hedging it around with all sorts of taboo and
ritual. It is difficult to imagine a successful encounter with a volcano, but
an early human would have had at least a fighting chance against a lion.
And we, their cl,escendants, fear toxic nuclear waste but leave our seat
belts unbuckled.

Risk-taking has opportunity to prosper in unpromising environments, which is a fair description of the state of environmental law in
the 1960's. Being rash is sometimes the only chance. Having nothing
left to lose is a strong recommendation for rolling the dice.
My nominees for creative client in the risk-taking category are the
Indian tribes of the Pacific Northwest. For 150 years, they relied upon
their treaty "right to take fish" to protect the rivers and streams where
the salmon went-which is just about everywhere. s They put their
bodies on the line in violent confrontations with enforcement authorities. They sought more and expected more in environmental protection
than the system was willing to give. They are sensation-seekers, on the
Zuckerman scale, taking chances with their treaties and applying their
own soaring expectations to the degree of fish protection that might be
delivered by law. In 1980, they won an important decision for the fish. 9
Time, however, has tarnished that achievement.
Among attorneys, Vic Yannacone's initiative in 1969 to save Colorado's Florrisant Fossil Beds deserves mention in the risk-takin~ category. As described in a leading casebook on environmental law, 0 Yannacone's success in winning an injunction in the Tenth Circuit was sheer
chutzpah. Yannacone had no theory and he had no law. His only
source of hope was his own rashness. His argument was a figment of his
imagination, "Your Honors, if I told you the original U.S. Constitution
somehow lay buried there in the fossil beds, would you let the bulldozers roll?"u When the court said, "Of course not, we'd issue an injunction," Yannacone responded, "Whatever you'd use there, I'm using
here.,,12
Another well-known environmental law risk-taker is the attorney,
Jan Schlictman, whose exploits are celebrated in Jonathan Harr's best-

7. [d. at 132, 137.
8. William H. Rodgers, Jr., Scales of Justice: Salmon, Property, Law and Evolutionary History on the Columbia River (Nov. 1999) (unpublished manuscript, on file with the author).
9. United States v. Washington, 506 F. Supp. 187 (W.D. Wash. 1980).
10. ZYGMUNT J.B. PLATER ET AL., ENVIRONMENTAL LAW AND POLICY: NATURE, LAW AND
SOCIETY 1011-19 (2d ed. 1998) [hereinafter ENVIRONMENTAL LAW AND POLICY]'
11. [d. at 1019.
12. [d.
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seller, A Civil Action. 13 Schlictman was on a toxic-torts suicide mission
and his aims were blocked by cagey opponents, a servile judge, and unworkable burdens of proof. His risk-taking, dramatized nicely in the
Hollywood version/ 4 prompted Schlictman (played by the actor John
Travolta) to tear up a twenty dollar bill (symbolizing a twenty million
dollar settlement offer) moments before the jury returned with an
award of nothing for his clients. 15
All kinds of wrong lessons have been learned from A Civil Action.
Schlictman himself has turned away from scorched-earth litigation. Instead, Schlictman is counseling negotiation and other gentler methods.
This is Crazy Horse preaching alternative dispute resolution-as if no
work were left for the warriors. Many see the efforts in A Civil Action
as a failure-with Schlictman in bankruptcy, his firm in ruins, and his
cause lost. But he took a chance and gave a clear reckoning of what
had to be overcome to combat groundwater pollution. Others can build
on his discouragement.
My favorite line from A Civil Action talks of taking risks to the
edge of disaster. "To negotiate a settlement," Harr writes, "they had to
be prepared to go ahead with the trial. Grace [the company] had to believe they were willing to go ahead, and for Grace to believe that they
had to make themselves believe it, toO.,,16 There is in this risk-taking a
touch of self-delusion, a dreamer's tendency to see the implausible as
being within practical reach.
A number of academics have placed themselves in the risk-taking
category by pursuing unpopular environmental causes in their own
states. Each of these people has paid a price: Professor Zygmunt Plater
for opposing the Tellico Dam/7 Professor Mark Squillace for speaking
out on forest practices,ls Professor Patrick McKinley for his work on
coal mining,19 and Professor Robert Kuehn for his air pollution permit
work in Louisiana's cancer alley.20 For similar reasons, many whistleblowers who have taken simple steps to protect the environment have
put at risk their jobs, families, and self-respect. 21 Karen Silkwood
13. JONATIiAN HARR, A OVIL AcrrON (1995).
14. A OVILAcrroN (Touchstone Pictures 1998).
15. For the real-life version, see JONATIiAN HARR, A OVILAcrrON 228-32 (1995).
16. Id. at 406.
17. Zygmunt J. B. Plater, In the Wake o/the Snail Darter: An Environmental Law Paradigm
and Its Consequences, 19 U. MICH. J.L. REFORM 805 (1986).
18. E.g., Across the USA: News from Every State, U.S.A. TODAY, July 20, 1994, at A9
(discussing public criticism of Professor Mark Squillace for challenging timber sales in the Medicine
Bow National Forest).
19. See Steve Myers, Settlement Still Under Construction. Attorneys to Work on Mining Suit
While Judge Reviews Case, CHARLESTON GAZETTE & DAILY MAIL, July 31, 1999, at AI.
20. For an article on the ruling of the Louisiana Supreme Court placing stringent representation limits on Tulane's Environmental Law Qinic, see Oliver A. Houck, Court's Ruling Unjust to
Ordinary Citizens, NEW ORLEANS TIMES-PICAYUNE, June 25, 1998, at B7.
21. Videotape: Blowing the Whistle: How to Protect Yourself and Win (National Whistleblower Center & Dialogue Productions 1994) (on file with author).
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brought an environmental complaint and was found dead on a roadside
in Oklahoma.22 Nominees in the risk-taking category for the most creative moments in environmental law include:
RISK-TAKERS

• Florissant Fossil Beds (Vic Yannacone)
• Woburn Litigation (Jan Schlictman)
• The Treaty Rights (White Swan, Joe Stwire)
• Tellico Dam (Zygmunt Plater)
• The Professors (Patrick McKinley, Mark Squillace)
• The Clinician (Robert Kuehn)
• The Whistle-Blower (Karen Silkwood)
B. The Mimics

Mimicry23 is the creative converse of risk-taking. Technically,
mimicry is a strategy of adopting a behavior or guise that has worked
well for others. The creative twist in mimicry is to identify the novel
context that would be receptive to the established practice.
"Children are naturally credulous,,,24 Richard Dawkins explains,
because this leads them into a successful strategy of imitation.
They arrive in the world knowing nothing, surrounded by adults, who
know, by comparison, everything. It is earnestly true that fire burns, that
snakes bite, that if you walk unprotected in the noon sun you will bake
red, raw, and as we now know, cancerous. Moreover, the other and apparently more scientific way to gain useful knowledge, learning by trial
and error, is often a bad idea because the errors are too costly. If your
mother tells you never to paddle in the lake because of crocodiles, it is no
good coming over all skeptical and "adult" and sa~!ng, "Thank you,
Mother, but I prefer to put it to the experimental test."

The key, then, to successful mimicry, or copycat behavior, is to
choose the right model to imitate. In evolutionary biology, Robert
Trivers' great theory of reciprocal altruism explains how advantageous
behavior can be based on returning, in like kind, the social signals that
are received. 26 Trivers' theory is a practical person's golden rule:
"[F]irst, do unto others as you wish them to do unto you, but then do

22. Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984).
23. JANINE M. BENYUS, BIOMIMICRY: INNOVATION INSPIRED BY NATURE (1997).
24. RICHARD DAWKINS, UNWEAVING THE RAINBOW: SCIENCE, DELUSION AND THE AP·
PETITE FOR WONDER 139 (1998) [hereinafter UNWEAVING THE RAINBOW].
25. ld. at 139-40.
26. See Robert L. Trivers, The Evolution of Reciprocal Altruism, 46 Q. REv. BIOLOGY 35
(1971).
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unto them as they have just done unto yoU.,,27 The Axelrod-Hamilton
game of prisoners' dilemma demonstrates how a simple tit-for-tat response-in short, echoing the behavior of your opponent-is a viable
rule-of-thumb in a complex world. 28
The creative potential of copying is developed nicely in the Hofstadter-Mitchell computer model that is appropriately named the Copycat Project.29 This program is designed to discover insightful analogies,
and to do so in a psychologically realistic way. It is a "model of thinking," an attempt to model "the emergence of insightful cognition from
fluid concepts.,,30 Imitation is part of the exercise; though what the
modelers are trying to do is to get inside perception and the judging,
adjusting, and abstracting that goes with it.
Moments of creative mimicry are everywhere in environmental
law. Leon Billings and Tom JOfling, young staffers for Senator Edmund
Muskie, borrowed the central premise of the Clean Water Act-no dis31
charge-from the Refuse Act of 1899. Joseph Sax, noted author of the
Michigan Environmental Protection Act,32 drew his inspiration from a
close reading of the provisions of the federal Highway Act that had
been at issue in Overton Park. 33 Frank Potter, staffer to John Dingell's
committee in the House of Representatives, drafted section Seven of
the Endangered Species Act by copying the National Environmental
Policy Act of 1969 (NEPA).34 It was the imperfections in the copy that
gave this law its reputation as one of the most powerful environmental
statutes on the planet.
Environmental law can be dismantled with the same sort of entrepreneurial spirit that Potter used to build it. The tool that is now mimicked by the enemies of environmental law is the appropriations rider.
This move became vogue with the Salvage Rider of 199535 that repealed

27. ROBERT TRIVERS, SOCIAL EVOLUTION 392 (1985).
28. ROBERT AXELROD, THE EVOLUTION OF COOPERATION (1984). Any "copy-cat" strategy
will have its down side. Daniel Patrick Moynihan invented "The Iron Law of Emulation," which
postulates that organizations in conflict tend to become similar to one another.
29. DOUGLAS HOFSTADTER ET AL., FLUID CONCEPTS AND CREATIVE ANALOGIES: COMPUTER
MODELS OF THE FuNDAMENTAL MECHANISMS OF THOUGHT (1995).
30. Compare id. at 483, with id. at 262, and id. at 234.
31. See William H. Rodgers, Jr., Industrial Water Pollution and the Refuse Act: A Second
Chance for Water Quality, 119 U. PA. L. REV. 761 (1971).
32. MICH. COMPo LAWS ANN. §§ 324.1701-1706 (West 1992 & Supp. I 1998).
33. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). See Joseph L. Sax
& Roger L. Conner, Michigan's Environmental Protection Act of 1970: A Progress Report, 70 MICH.
L. REV. 1003 (1972). See also Robert H. Abrams, Thresholds of Harm in Environmental Litigation:
The Michigan Environmental Protection Act as a Model of a Minimal Requirement, 7 HARV. ENVTL.
L. REV. 107 (1983); Joseph L. Sax & Joseph R. DiMento, Environmental Citizen Suits: Three Years'
Experience Under the Michigan Environmental Protection Act, 4 ECOLOGY L.Q. 1 (1974).
34. 42 U.S.c. §§ 4321-4370d (1994 & Supp. III 1997). See also L.L. MANNING, THE DISPUTE
PROCESSING MODEL OF PuBLIC POLICY EVOLUTION: THE CASE OF ENDANGERED SPECIES POLICY
CHANGES FROM 1973 TO 1983 157-59 (1990) (according to Frank Potter, the agencies "almost certainly" would not have supported Section Seven "if they had been aware of what was involved").
35. 16 U.S.c. § 1611 (Supp. III 1997).
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the environmental laws in the realm of forest practices. 36 Repeal by appropriations rider is now a standard tool in the kit of antienvironmentalism. 37
The environmental law copied most fruitfully has been NEP A.
The invention of the impact statement found ready extension to the
fields of arms control, the agricultural economy, inflation, race relations,
environmental justice, and a variety of other sUbjects. A centerpiece of
the 1994 Republican revolution in Congress was the so-called Unfunded
Mandates law. 38 This is a NEPA copycat law that includes an impact
statement-type analysis of intrusions into the functions of local governments.
This category of creative mimicry should include: examples of Environmental Impact Statement (EIS) litigation, where a few lawsuits led
to an avalanche of similar ones;39 citizen suits, where a measure in the
Clean Air Act presaged a quick extension to twenty or so federallaws;40
the concept of the "best technology," which also spread rapidly by legislation and rule;41 the use in discovery of the Freedom of Information
Act (FOIA),42 which has moved from the novel to the routine;43 and a
similar expansion of the Federal Advisory Committee Act (FACA),44
which has become an important component of government process and
structure. 45 The nominees in the mimicry category for creativity include:

36. See Kathie Durbin, The 'Timber Salvage' Scam, AMICUS J., Fall, 1995, at 29.
37. E.g., Sandra Beth Zellmer, Sacrificing Legislative Integrity at the Alter of Appropriations
Riders: A Constitutional Crisis, 21 HARV. ENVTL. L. REV. 457 (1997); Patti A. Goldman & Kristin
L. Boyles, Forsaking the Rule of Law: The 1995 Logging Without Laws Rider and Its Legacy, 27
ENVTL. L. 1035 (1997).
38. Unfunded Mandates Reform Act of 1995, 5 U.S.c. § 1532 (Supp. IV 1998). See Robert W.
Adler, Unfunded Mandates and Fiscal Federalism: A Critique, 50 VAND. L. REV. 1137 (1997).
39. WILLIAM H. RODGERS, JR., ENVIRONMENTAL LAW § 9.5 (2d ed. 1994) [hereinafter
ENVIRONMENTALLAwj; DANIEL R. MANDELKER, NEPA LAW AND LITIGATION (2d ed. 1992).
40. See MICHAEL D. AXLINE, ENVIRONMENTAL CITIZEN SUITS (1991); Elieen Guana, Federal
Environmental Citizen Provisions: Obstacles and Incentives on the Road to Environmental Justice,
22 ECOLOGY L.Q. 1 (1995); Barry Boyer & Errol Meidinger, Privatizing Regulatory Enforcement: A
Preliminary Assessment of Citizen Suits Under Federal Environmental Laws, 34 BUFF. L. REv. 833
(1985).
41. ENVIRONMENTAL LAW AND POLICY, supra note 10, at 10.
42. 5 U.S.C. § 552 (1994 & Supp. IV 1998).
43. Virtually all practitioners and many researchers make routine use of the FOIA. In the
1970's, the FOIA was the device for circumventing restrictive discovery rules of administrative
agencies. My personal discovery of this well-established practice occurred in the context of the Nuclear Regulatory Commission, where discovery rules were rendered largely obsolete by the FOIA.
See North Anna Envtl. Coalition v. United States Nuclear Regulatory Comm'n, 533 F.2d 655 (D.C.
Cir.1976).
44. 5 U.S.c. app. §§ 1-15 (1994 & Supp. IV 1998).
45. E.g., ENVIRONMENTAL LAW, supra note 39, at § 1.7; Stephen P. Croley & William F. Funk,
The Federal Advisory Committee Act and Good Government, 14 YALE J. ON REG. 451 (1997);
Statement of John S. Applegate, Professor of Law, Indiana Univ., "The Innovative Use of the Federal Advisory Committee Act to Improve Public Participation in Agency Decisions," 7114/98 Congo
Testimony 1, available in 1998 WL 18089691.
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mE MIMICS

• NEPA mimics
• EIS litigation
• Citizen suits
• Best technology
• FOIA requests
• FACA demands
• Section 301 of the Clean Water Act
C. The Optimists

Lionel Tiger has identified what he describes "as an ubi~itous,
biologically based human propensity to unwarranted optimism." This
is the interesting happy side of self-deception. According to Robert
Trivers, a new literature has appeared that demonstrates "that there are
intrinsic benefits to having a higher perceived ability to affect an outcome, a higher self perception, and a more optimistic view of the future
than the facts would seem to justify.,,47 The basic idea is that life is future-oriented and small illusions about the prospects of success are a
better framework for confronting contingency than would be a grim,
empirical reality. Edward O. Wilson expresses the notion somewhat
differently: "Confidence in free will is biologically adaptive. Without it
the mind, imprisoned by fatalism, would slow and deteriorate.,,48
"Incurable optimism" captures nicely the founding spirit of one of
the great environmental organizations-the Environmental Defense
Fund (EDF). "We were very impressed," EDF founder Charles
Wurster said, "with how the courts in the late 1960's quickly came to the
rescue with an injunction against the use of DDT on New York's Long
Island.,,49 EDF was born with the conviction that good science could
secure favorable responses from legal forums. EDF thus was launched
with slightly inflated expectations of law and somewhat naIve hopes of
what lawyers could deliver. Experience necessarily would temper enthusiasm, but the blast-off of one of the nation's premier environmental
organizations was fueled by unwarranted optimism.
Other examples of the productive side of optimism in environ46. Quoted in, WHY THE RECKLESS SURVIVE, supra note 6, at 130.
47. Robert Trivers, The Elements of a Scientific Theory of Self-Deception, ANNALS OF THE
N.Y. ACADEMY OF SCIENCES (forthcoming 1999) (citing Shelley E. Taylor & David A. Armor,
Positive Illusions and Coping With Adversity, 64 J. PERSONALITY 873 (1996».
48. EDWARD O. WILSON, CONSILIENCE: THE UNITY OF KNOWLEDGE 120 (1998) [hereinafter
CoNSIUENCEj.
49. Videotape: The Power of Positive Solutions (Catalyst Media Production) (on file with the
Environmental Defense Fund).
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mental law are the successful results achieved in a number of
"unwinnable" cases. In each of these cases, caution would have recommended restraint, the wiser course would have been to stay the
hand, sounder judgment would predict want of success. The nominees
in the optimist category include:
THE OPTIMISTS

• Calvert Cliffs50
• Tellico Dam51
• Overton Park52
• Spotted Owl Case

53

• No Significant Deterioration Case54
D. The Symbolists

"We mustn't forget," Richard Dawkins has written, "that it is precisely the use of symbolic intuition to uncover genuine patterns of resemblance that leads scientists to their greatest contributions.,,55 He
continues by noting that "skill in wielding metaphors and symbols is one
of the hallmarks of scientific genius. ,,56
Creativity in law works in a similar way. One part of creativity has
to do with what Oliver Sacks describes as the "inner life" - "the power
to originate, to break away from the existing ways of looking at things,
to move freely in the realm of the imagination, to create and recreate
worlds fully in one's mind-while supervising all this with a critical inner eye.,,57 But another part of creativity involves finding the right symbol, the proper phrase, the bold summary that can recruit and hold
other minds.

50. Calvert Clifffs Coordinating Comm. v. United States Atomic Energy Comm'n, 449 F.2d
1109 (D.C. Cir. 1971).
51. Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978).
52. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). See also Peter L.
Strauss, Revisiting Overton Park: Political and Judicial Controls Over Administrative Actions Affecting the Community, 39 UCLA L. REv. 1251 (1992).
53. Seattle Audubon Soc'y v. Evans, 771 F. Supp. 1081, 1089 (W.D. Wash. 1991) (Dwyer, J.)
(noting "a remarkable series of violations of the environmental laws"). There is no single "spotted
owl case." As in many major conflicts, there is a constellation of cases (at least sixteen) and articles
(at least twenty-three). See STEVEN LEWIS YAFFEE, THE WISDOM OF 1HE SPOTIED OWL: POLICY
LESSONS FOR A NEW CENTURY (1994); Victor M. Sher, Travels with Strix: The Spotted Owl's Journey Through the Federal Courts, 14 PuB. LAND L. REV. (1993).
54. Sierra Club v. Ruckelshaus, 334 F. Supp. 253 (D.D.C. 1972) (Bruce Terris as attorney for
plaintiff), affd per curiam, Civil No. 1031-72, 1972 WL 2725 (D.C. Cir. Nov. I, 1972), affd by an
equally divided court, 412 U.S. 541 (1973). See also TOM TuRNER, WILD By LAW: THE SIERRA
CLUB LEGAL DEFENSE FuND AND 1HE PLACES IT HAs SAYED 50 (1990).
55. UNWEAVING THE RAINBOW, supra note 24, at 186.
56. Id.
57. AN ANTHROPOLOGIST ON MARS, supra note 5, at 242.
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Environmental law has had its share of convincing symbols and
summaries. When Edward Abbey and the other founders of Earth
First! put their symbolic crack in the Glen Canyon Dam,58 they were
making a clever objection and expressing it in an unforgettable way.
George Washington law professor, John Banzhaf, is a great believer in
the poignant acronym as a means for recruiting attention. He is the inventor of Students Challenging Regulatory Agency Procedures
(SCRAP), the Interstate Commerce Commission standing case.59 The
sure way to make a case forgettable is to name it Wilderness Public
Rights Fund v. Kleppe.&]

Penelope Canan and George Pring are the clear winners in any environmental law symbolism derby. They hit upon the term SLAPP,
Strategic Litigation Against Public Participation,61 that summed up
nicely the legal phenomenon they had in mind-retaliatory litigation, a
proverbial slap in the legal face. They gave voice, meaning, and definition to a social problem that had not been clearly seen. Their terminology has been embraced and extended by the profession. There is now a
small cottage industry in SLAPP suits, SLAPP-back suits, and SLAPP
statutes. This is a triumph for creative symbolism.
Nominees in the symbolist category include:
THE SYMBOLISTS

• SCRAP
• SLAPP
• Technology-forcing62
• Aspirational Guidance63
• Place people

64

65

• Sleepers

58. Videotape: The Cracking of Glen Canyon Dam with Edward Abbey and Earth First!
(Toby McCloud, Earth First! Productions 1982) (on file with author).
59. United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S.
669 (1973).
60. 608 F.2d 1250 (9th Cir. 1979).
61. GEORGE W. PRING & PENELOPE CANAN, SLAPPS: GETIING SUED FOR SPEAKING OUT
(1996).
62. Thomas McGarity, Media Quality, Technology, and Cost-Benefit Balancing Strategies for
Health and Environmental Regulation, 46 LAw & CoNTEMP. PROBS. 159 (1983). The inventor of
the term is John Bonine.
63. James A. Henderson, Jr. & Richard N. Pearson, Implementing Federal Environmental
Policies: The Limits of Aspirational Commands, 78 COLUM. L. REv. 1429 (1978).
64. ERIC T. FREYFOGLE, JUSTICE AND TIlE EARTIi: IMAGES FOR OUR PLANETARY SURVIVAL
188 (1993).
65. William H. Rodgers, Jr., The Lesson of the Owl and the Crows: The Role of Deception in
the Evolution of the Environmental Statutes, 4 FLA. STATE J. OF LAND USE & ENVTL. LAW 377
(1989) (discussing the function of sleepers).
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People who discover the telling symbol are often asked how they
did it. The answer is frequently some version of serendipity-a happy
accident, it just "came to me.,,66 Creative people frequently say "they
were lucky." Being in the right place at the right time "is an almost universal explanation.,,67 But many creative people admit to a sudden and
novel reorganization of experience. These are the famous "Eureka"
moments or "Aha!" experiences that dot the landscape of the history of
•
68
SCIence.
These instantaneous insights are what one might expect from the
human brain, and they are now being rapidly explored by the neurosciences. Edward O. Wilson recently described consciousness as
the virtual world composed by the scenarios .... The mind is a selforganizing republic of scenarios that individually germinate, grow, evolve,
disappear, and occasionally linger to spawn additional thought and physical activity .
. . . [Emotion shifts] the body and mind to higher or lower degrees of activity, agitating the J§ircuits that create scenarios, and selecting ones that
end in certain ways.

Ideas are pumped out of this system like popcorn popping - and
occasionally a good one is found.
One of my favorite "Aha!" moments in environmental history is
C.S. Holling's discovery of a simple picture explaining the four ecosystem functions and the flow of events between them. 70 The idea came to
him as he strolled down a well-forested path at the campus of the University of British Columbia, in Vancouver, B.C.:71

66. See generally ROYSTON M. ROBERTS, SERENDIPITY: ACCIDENTAL DISCOVERIES IN
SCIENCE (1989) [hereinafter SERENDIPITY]'
67. MIHALY CsIKSZENTMIHALYI, CREATIVITY: FLow AND THE PSYCHOLOGY OF DISCOVERY
AND INVENTION 46 (1996).
68. SERENDIPITY, supra note 66, at 14 (Newton and the falling apple), 19-20 (Jenner and the
vaccine for smallpox), 49-50 (Daguerre and the photograph), 65 (Pasteur: "chance favors only the
prepared mind"), 83-91 (Nobel and dynamite), 160-162 (Fleming and penicillin), 172-174 (Hill and
nylon).
69. CONSILIENCE, supra note 48, at 110, 112-13.
70. C.S. Holling, printed in BARRIERS & BRIDGES TO THE RENEWAL OF ECOSYSTEMS AND
INSTITUTIONS 22 (Lance H. Gunderson, et aI. eds., 1995) [hereinafter BARRIERS & BRIDGES]'
71. Personal conversation with C.S. Holling (Nov. 1997). The following diagram was reprinted with the permission of Columbia University Press. It was originally printed in Barriers &
Bridges to the Renewal of Ecosystems and Institutions. See BARRIERS & BRIDGES, supra note 70, at
22.
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Holling's group at the University of Florida has applied this dynamic model to phenomena such as maturing forests and administrative
agencies. As Holling says, "[t ]he exit from the cycle indicated at the left
of the figure suggests the stage where a flip is most likely into a less or
more productive and or~anized system;" as he puts it, "devolution or
evolution as revolution."
Perhaps the grandest "Aha!" moment in the history of environmental law was Lynton Caldwell's idea to insert an action-forcing
mechanism into NEPA. This was the key feature of this leading law. It
came to Caldwell as a young man while he was gazing at a sunset over
the harbor in Hong Kong. 73
Logic suggests that the treasured "Aha!" moments are greatly outnumbered by "Oh no!" insights that are dramatically wrong. But bad
ideas are not remembered and nurtured with the same enthusiasm as
the good ones.
A short list of these moments of sudden insight in environmental
law is reproduced below:
THE "AHA!" MOMENTS
• Chris Stone sends his page proofs to Justice Douglas74

72. BARRIERS & BRIDGES, supra note 70, at 22.
73. Personal conversation, Symposium, University of Indiana School of Law, Bloomington,
Indiana (Feb. 1999).
74. For background on this topic, see "HE SHALL NOT PASS THIs WAY AGAIN"; THE LEGACY
OF JUSTICE WILLIAM O. DOUGLAS (Stephen L. Wasby ed, 1990).
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THE "AHA!" MOMENTS
• Chris Stone sends his page proofs to Justice Douglas74
• David Getches puts his "environmental" claim into the
complaint in United States v. Washington 75
• C.S. Holling stumbles upon his "ecological renewal" model as a
way to think about environmental change
• Katherine Ransel asks for attorney fees 76
• Denis Hayes dreams up "Earth Day,,77
• Ben Chaves declares, "This is environmental racism!,,78
E. The Geniuses

The idea of genius changes the focus of discovery from process to
person. James Gleick's excellent book on Richard Feynman79 puts
"genius" back into the pantheon of creative possibilities. "Genius,"
Gleick reminds us, "is the fire that lights itself."so The imagination of a
genius is a "rambling and volatile power.,,81 It is "perpetually attempting to soar.,,82 As Hans Bethe said, "an ordinary genius is a fellow that
you and I were just as good as, if we were only many times better. ,,83
Feynman was a genius in method. How did he work? "You write down
the problem. You think very hard ... then you write down the answer.,,84 He was a genius in reputation. "Someone with a new idea always risked finding, as one colleague said, 'that Feynman had signed the
guest book and already left.",85 "It was unnerving to learn," another
added, "that one's potentially career-advancing discovery had been, to
Feynman, below the threshold of publishability.,,86 He was a genius in
his bearing. He had "showboating in his character. He was like the guy
that climbs Mont Blanc barefoot just to show that it can be done.,,87
74. For background on this topic, see "HE SHALL NOT PASS THIS WAY AGAIN": THE LEGACY
OF JUSTICE WILLIAM O. DOUGLAS (Stephen L. Wasby ed., 1990).
75. 384 F. Supp. 312 (W.O. Wash. 1974) ("phase I").
76. Katherine P. Ransel, The Swamps-On-a-Hill Have Citizens On a Roll: The Fourth Circuit
Advances the Citizens' Cause in National Wildlife Federation v. Hanson, 19 ENVTL. L. REp. (Envtl.
L. Inst.) 10,003 (1989).
77. Personal conversation with Denis Hayes (July 1999).
78. For background on this topic, see Richard Lazarus, U. ILL. L. REv. (forthcoming 2(00).
79. JAMES GLEICK, GENIUS: THE LIFE AND SCIENCE OF RICHARD FEYNMAN (1992).
SO. Id. at 323 ("originality; imagination; the self-driving ability to set one's mind free from the
worn channels of tradition").
81. Id. at 313.
82. Id.
83. Id. at 322.
84. Id. at 315.
85. Id. at 316.
86. Id.
87. Id. at 323.
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Defining genius is no easy thing. Cesar Lombroso got off to a bad
start in 1891, identifying the symptoms of genius as: "Degeneration.
Rickets. Pallor. Emaciation. Left-handedness."ss A somewhat better
indicator is an enemies' list. Jonathan Swift said, "When a true genius
appears in the world, you may know him by this sign, that the dunces
are all in confederacy against him.,,89 Freud insisted that "creative genius is a sign of neurosis.,,90 Dean Keith Simonton tells us, reassuringly,
that the findin§s fall short of establishing "that the creative genius is
outright mad." 1 The genius seems "to possess just the right amount of
weirdness. ,,92
Genius also might have a better chance to appear in domains like
chess or in the natural sciences where achievement is more precisely
measured. Environmental law is a field where insights are contested,
reputations cumulative, pugnacity mistaken for excellence, and
achievement sometimes reduced to popularity contests. With these
qualifiers, nominations are possible:
THE GENIUSES

• David Sive, for his work (at the Airlie House meeting and other
wise) in the founding of environmentallaw93
• Oliver Houck, for his overall depth and productivity94
• Carol Rose, for her scholarship on property issues95
• Joseph Sax, preeminent scholar in several fields 96
• Howard Latin, closest to Feynman in temperament and
•

reputatIOn

97

88. Id. at 318.
89. Quoted in, DEAN KEITH SIMONTON, GREATNESS: WHO MAKES HISTORY AND WHY 201
[hereinafter WHO MAKES HISTORY].
90. Id. at 285 (in a chapter called "The Significance of Psychopathology").
91. Id. at 293 ("geniuses are fantastic risk takers").
92. Id. at 294.
93. David Sive was the organizer and chief proponent of the 1969 Airlie House Meeting.
94. Oliver Houck has written seventeen important articles on environmental law, including:
TMDLS III: A New Framework for the Clean Water Act's Ambient Standards, 28 ENVTL. L. REp.
(Envtl. L. Inst.) 10,415 (1998); Are Humans Part of Ecosystems?, 28 ENVTL. L. 1 (1998); TMDLS,

Are We There Yet: The Long Road Toward Water Quality-Based Regulation Under The Clean Water
Act, 27 ENVTL. L. REp. (Envtl. L. Inst.) 10,392 (1997).
95. Carol Rose has written ten important articles on the property-environment interface, including: The Several Futures of Property: Of Cyberspace and Folk Tales, Emission Trades and Ecosystems, 83 MINN. L. REV. 129 (1998); Canons of Property Talk, Or, Blackstone's Anxiety, 108 YALE
L.J. 601 (1998); Demystifying Ecosystem Management, 24 ECOLOGY L.Q. 865 (1997).
96. Symposium, Takings, Public Trust, Unhappy Truths, and Helpless Giants: A Review of Professor Joseph Sax's Defense of the Environment Through Academic Scholarship, 25 ECOLOGY L.Q.
327 (1998).
97. Howard Latin's work focuses on "law in action" or the interface between law and human
behavior. Howard Latin's important articles include: Behavioral Criticisms of the Restatement
(Third) of Torts: Products Liability, 16 J. OF PROD. & TOXICS LIAB. 209 (1994); "Good" Warnings,
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• Eric Freyfogle, for writing that is ambitious in its paradigmshifting aims98
• E. Donald Elliott, for the combination of spectacular scholarship
and sophisticated practice99
• J.B. Ruhl and Dan Farber, for successful ventures into
interdisciplinary domains1°O
F. The Subversives

Dean Keith Simonton has argued that "major innovators often hail
from the periphery of a discipline, culture, society, or political system.,,101 There are hidden benefits, it seems, from being self-taught, a
latecomer, or a field-switcher. The creative history of the Jewish people
is fre~ently cited as confirmation of this theory of the creative outsider.1
Why the outsider might hold the creative edge over the insider is
worthy of speculation. One notion, developed by Donald Campbell, is
that people of two cultures have a broader range of hypotheses to draw
upon. 103 Put somewhat differently, the nonexpert or amateur might be
free of the stifling particulars of specialization. 104 The outsider has no
heavy investment in the status quo, no sunk costs in settled patterns.
The outsider must learn how to overcome rejection, go around obstacles, and find unconventional ways.
Frank Sulloway's splendid book on birth order and creativity fixes
Bad Products, and Cognitive Limitations, 41 UCLA L. REV. 1193 (1994); Regulatory Failure, Administrative Incentives, and The New Clean Air Act, 21 ENVIL. L. 1647 (1991).
98. ERIC T. FREYFOGLE, BOUNDED PEOPLE, BOUNDLESS LANDS: ENVISIONING A NEW LAND
ETHIC (1998); ERIC T. FREYFOGLE, JUSTICE AND THE EARTH: IMAGES FOR OUR PLANETARY
SURVIVAL (1993).
99. Important articles by E. Donald Elliott include: Law and Biology: The New Syntheses?, 41
ST. LoUIS U. L.J. 595 (1997); The Evolutionary Tradition in Jurisprudence, 85 COLUM. L. REV. 38
(1985); E. Donald Elliott et aI., Toward a Theory of Statutory Evolution: The Federalization of Environmental Law, 1 J.L. ECON. & ORG. 313 (1985).
100. Compare DANIEL A. FARBER, ECO-I'RAGMATISM: MAKING SENSmLE ENVIRONMENTAL
DECISIONS IN AN UNCERTAIN WORLD (1999); Daniel A. Farber, The Coase Theorem and the Eleventh Amendment, 13 CONST. CoMMENTARY 141 (1996), and Daniel A. Farber & Philip R. Frickey,
The Jurisprudence of Public Choice, 65 TEx. L. REv. 873 (1987), with J.B. Ruhl, How to Kill Endangered Species, Legally: The Nuts and Bolts of Endangered Species Act 'HCP' Permits for Real
Estate Development, 5 ENVTL. LAW. 345 (1999); J.B. Ruhl, The Co-Evolution of Sustainable Development and Environmental Justice: Cooperation, then Competition, then Conflict, 9 DUKE ENVTL. L.
& POL'y F. 161 (1999); J.B. Ruhl, The Case of the Spelunchean Polluters: Six Themes of Environmental Law, Policy, and Ethics, 27 ENVTL. L. 343 (1997), and J.B. Ruhl, Complexity Theory as a
Paradigm for the Dynamical Law-and-Society System: A Wake-up Call for Legal Reductionism and
the Modern Administrative State, 45 DUKE L.J. 849 (1996).
101. WHO MAKES HISTORY, supra note 89, at 166.
102. Id.
103. Id.
104. CONSILIENCE, supra note 48, at 126 (discussing "the overspecialization of the educated
elite").
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the revolutionarl personality among the afterthoughts of the familythe laterborns. 10 These younger children are the nurtured and softer
version of the social outcast. They must find their way among older,
stronger, and more established siblings. They must seek alternative
paths to recognition and reward because the other way is blocked by favorite sons and pampered daughters. Charles Darwin is the classical
"revolutionary personality" of which Sulloway writes-a child ninth in
line, and a man who "persistently believed in persistence. "H16 Sulloway
reports, "most innovations in science, especially radical ones, have been
initiated and championed by laterborns.,,107 And again: "change favors
108
the underdog."
The notion of creative outsider has some anecdotal appeal in the
context of environmental law. The founders of the Environmental Defense Fund were scientists first and lawyers second. Two of the most
creative inputs in the history of environmental law were the work of
nonlawyers. Lynton Caldwell, a political scientist, did much to define
and form the field in its early days with his invention of NEP A. 109
Equally impressive is the work of Robert Bullard, a sociologist, whose
writings gave us the environmental justice movement. 110 Bullard's task
was the more difficult of the two because he engineered a successful
"invasion" of a field that had been taken over, defined, and appropriated. Bullard succeeded, perhaps, because as a nonlawyer he was undeterred by all he did not know about the fixed patterns of environmental
law and the distinguished personages who ruled it.
The Indian tribes are another creative fulcrum for changes in environmentallaw. They were accidentally left out of the federal-state axis
that was designed into the early environmental laws. They are now a
furious and informed constituency for questioning pointless process,
needless complexity, and watered-down goals found in environmental
laws. 111 Many Indians can be credited with the discovery of environmental justice in the 1950's long before the word was acknowledged in
the 1980's.112
105. FRANK J. SULLOWAY, BORN TO REBEL: BIRTH ORDER, FAMILY DYNAMICS, AND
CREATIVE LIVES (1996).
106. Id. at 246.
107. Id. at 53.
108. Id. at 54.
109. See L.K. CALDWELL, SCIENCE AND THE NATIONAL ENVIRONMENTAL POLICY ACT:
REDIRECTING POLICY THROUGH PROCEDURAL REFORM (1982).
110. ROBERT D. BULLARD, DUMPING IN DIXIE: RACE, CLASS, AND ENVIRONMENTAL QUALITY
(1990).
111. See, e.g., TRIBAL VISION NEWSLETTER (National Tribal Environmental Council), Spring
1998, Vol. 7, Issue 1, available at, <http://www.ntec.orglnewsletters.html>. See also Rebecca Tsosie,

Tribal Environmental Policy in an Era of Self-Determination: The Role of Ethics, Economics, and
Traditional Ecological Knowledge, 21 VT. L. REv. 225 (1996).
112. For details, see William H. Rodgers, Jr., Scales of Justice: Law, Property, Salmon, Indians
and Evolutionary History on the Columbia River (Nov. 1999) (unpublished manuscript, on file with
the author).
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Program managers may strive to recreate the conditions for creativity within an organization. Is there any way the insiders can be made
to think like outsiders? The Environmental Protection Agency has invested heavily in what is called the "reinvention" of environmental
laws-a search for "cleaner, cheaper, smarter" solutions. ll3 These ideas
range from multimedia permitting, to the recognition of leaders, and to
initiatives in achieving regulatory flexibility-of which Project XL is
best known. 114 Bradford C. Mank explains:
Although Project XL involves four distinct initiatives, most attention has
focused upon the Project's "facilities" initiative's [sic], which would give
large manufacturing facilities the flexibility to use site-specific alternative
compliance plans and integrated multimedia permits as long as they meet
or exceed pollution goals negotiated with the agency and interested
stakeholders. In particular, Project XL would likely replace limits on
emissions to a specific medium with facility-wide "caps" or "buRrles" that
authorize a firm to trade emissions among pollutants or media.1

If project XL deserves entry into the pantheon of the creative moments of environmental law, it must produce empirical evidence of advance. Reina Steinzor could find none, and she left us with this pithy
evaluation of anonymous EPA employees: "[I]f it isn't illegal, it isn't
XL.,,116 Bradford C. Mank calls cautiously for Congressional authorization of these regulatory flexibility agreements while noting, "the shift
from national, uniform regulation to more individualized, site-specific
agreements between firms and permitting agencies contains some risks
of weakening public control, producing inconsistencies, and allowing
'sweetheart deals. ",117
The category of the creative outsider includes the following nominees:

THE SUBVERSIVES

• The PASH decision (Native Hawaiians) 118
• The Wise-Use Movement119

113. EPA, OFFICE OF THE ADMINISTRATOR, EPA PuB. No. 100-S-99-001, REINVENTING
ENVIRONMENTAL PROTECTION: EXECUTIVE SUMMARY (March 1999).
114. See generally Bradford C. Mank, The Environmental Protection Agency's Project XL and
Other Regulatory Reform Initiatives: The Need for Legislative Authorization, 25 ECOLOGY L.Q. 1
(1998).
115. Id. at 20.
116. Rena I. Steinzer, Regulatory Reinvention and Project XL: Does the Emperor Have Any
Clothes?, 26 ENVTL. L. REP. (Envtl. L. Inst.) 10,527 (1996). This is not to deny that illegality is a
good indicator of innovation.
117. See Mank, supra note 114, at 88.
118. The individual plaintiff is Angel Pilago. See Public Access Shoreline Hawaii v. Hawaii
County Planning Comm'n, 903 P.2d 1246 (Haw. 1995).
119. See DAVID HELVARG, THE WAR AGAINST THE GREENS: THE "WISE-USE" MOVEMENT,
THE NEW RIGHT, AND ANTI-ENVIRONMENTAL VIOLENCE (1994). The movement is creative only
in the sense that it gave environmentalists new obstacles to overcome.
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• Southwest Center for Biological Diversity120
• The Environmental Justice Movemene 21
122
• The Intervenors (nuclear power )
• The Populists (Lee Metcalf and the Federal Advisory
Committee Acti 23
• The Public Interest Environmental Law Conferences
(John Bonine, University of Oregon)124
• The Rise of International Environmental Law (Lakshman Gu125
ruswamy)
G. The Leveragers and Opportunists

Outsiders, shy on political influence, must make the most of the
means at hand. This requires a creative search for the sensitive legal
lever-often the old statute, the forgotten phrase, or the rule with a
hidden bite. There is a thrill, a joy, and a feeling of sheer power when
one stumbles upon this legal key to the back door. Personally, I have
felt the rush of adrenaline that accompanies the thought that DDT
(dichlorodiphenyltrichloroethane) could fall as a forbidden "food additive,,,126 that the Stevens Indian treaties were the key to saving the
salmon,127 that phosphate-based detergents were vulnerable in their advertising,128 that the Bonneville Power Administration was obliged to
curtail deliveries of energy to polluters of the waters of the Pacific
Northwest,129 and that antitrust violations might be found in the litter
120. For a small regional group, this entity has been extraordinarily influential in the Endangered Species Act. See, e.g., Southwest Ctr. For Biological Diversity v. Babbitt, 150 F.3d 1152 (9th
Cir. 1998); Southwest Ctr. For Biological Diversity v. United States Bureau of Reclamation, 143
F.3d 515 (9th Cir. 1998); Southwest Ctr. For Biological Diversity v. Perry, 980 F. Supp. 1080 (D.
Ariz. 1997).
121. A leading chronicler is Richard J. Lazarus. See Richard J. Lazarus, Fairness in Environmental Law, 27 ENVTL. L. 705 (1997).
122. The well-known Chicago Lawyer, Myron Cherry, led this movement to bring intervenors
in as a third force in National Regulation Commission licensing proceedings.
123. For background, see ENVIRONMENTAL LAW, supra note 39, at §1.7. "Iconoclastic" rarely
fits with "U.S. Senator" but it did in Lee Metcalf's case.
124. For sheer pandemonium and outpouring of chaotic environmentalism, the University of
Oregon Conferences are second to none. The theme of the Seventeenth Annual Conference in
1999 was, appropriately, "Fierce Green Fire." The founder is Professor John Bonine, University of
Oregon. The "Oregon model" has spread to other regions and states.
125. International environmental law is another maelstrom of activity and innovation worthy of
separate study. See, e.g., LAKSHMAN D. GURUSWAMY ET AL., INTERNATIONAL ENVIRONMENTAL
LAW AND WORLD ORDER: A PROBLEM-ORIENTED COURSEBOOK (1994).
126. See William H. Rodgers, Jr., The Persistent Problem of the Persistent Pesticides: A lesson in
Environmental Law, 70 COLUM. L. REV. 567 (1970).
127. United States v. Washington, 506 F. Supp. 187 (W.D. Wash. 1980) ("phase II").
128. See WILLIAM H. RODGERS, JR., CORPORATE COUNTRY: A STATE SHAPED TO SUIT
TECHNOLOGY (1973) [hereinafter CORPORATE COUNTRY].
129. See id.
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industry's attempts to beat down a returnable bottles initiative. 130
John H. Holland is a writer who describes this form of leveraging
as "the hallmark of emergence ... [in the] sense of much coming from
little."l3l This "emergence [is] a mysterious, almost paradoxical, phenomenon smacking of 'get rich quick' schemes.,,132 "Human creative activity," according to Holland, "ranging from the construction of metaphors through innovation in business and government to the creation of
new scientific theories, seems to involve a controlled invocation of
133
emergence. "
This idea of emergence is useful in the context of environmental
law. Its central theme is "much from little," which is the ambition of
every public interest lawyer who ever tried to save a piece of the planet.
It has elements of surprise that appear in all big cases, campaigns, or
episodes. The idea of emergence invites a hope that the whole can be
greater than the sum of its parts. It is frequently driven by what Holland describes as "differential persistence" -an ability to maintain form
and pattern in a world of changing environments. 134 Many lawyers who
achieve implausible outcomes would be sympathetic with the phrase.
How was the case won? Differential persistence.
A short list of successfulleveragers in environmental law includes:
THE LEVERAGERS
("Much from Little")

• Delaney Amendment

135

and DDT

136

• The Alyeska Pipeline Litigation137
• The Clearcutting Litigation138
• The Palila Decision 139
130. Compare William H. Rodgers, Jr., Ecology Denied: The Unmaking of a Majority,
WASHINGTON MONTHLY, Feb. 1971, at 39, with Rodgers v. Federal Trade Comm'n, 492 F.2d 228
(9th Cir. 1974) (per curiam) (the Noerr-Pennington doctrine protects allegedly collusive priceincrease threats in the course of an initiative campaign to restrict non-returnable bottles).
131. JOHN H. HOLLAND, EMERGENCE: FROM CHAOS TO ORDER 2 (1998).
132. [d.
133. [d.
134. [d. at 227.
135. 21 U.S.c. § 348 (1994 & Supp. III 1997).
136. See generally William H. Rodgers, Jr., The Seven Statutory Wonders of u.s. Environmental
Law: Origins and Morphology, 27 Loy. L.A. L. REV. 1009, 1010 (1994) (discussing the Delaney
Amendment's impact on DDT).
137. Wilderness Soc'y v. Morton, 479 F.2d 842 (D.C. Cir. 1973), cert. denied, 411 U.S. 917
(1973). This case was overruled legislatively by the Trans-Alaska Pipeline Authorization Act, 43
U.S.c. §§ 1651-1656 (1994).
138. West Virginia Division of Isaak Walton League of America, Inc. v. Butz, 522 F.2d 945 (4th
Cir. 1975) (finding a statutory ban on clearcutting). This case was overruled legislatively by the National Forest Management Act, 16 U.S.c. §§ 1600-1687 (1994 & Supp. III 1997).
139. Palila v. Hawaii Dep't of Land and Natural Resources, 471 F. Supp. 985 (D. Haw. 1979)
(Michael Sherwood for the plaintiff), afrd, 639 F.2d 495 (9th Cir. 1981). The decision was later ap-
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• Overton Park140
• No Significant Deterioration Case141
H. The Opportunists

Opportunism is another way of making much from little. It has a
freewheeling feature in which the actor turns away from a settled pattern and exploits a new avenue that suddenly presents itself. Michael
Taylor, a Seattle lawyer, is a nice example. Taylor represented the
Muckleshoot Indian Tribe whose members were desperately in need of
housing.142 The opportunity took the form of a regional highway project
that was in the process of condemning a number of fine homes on the
east side of Lake Washington. 143 Here, then, was a highway development with houses it didn't want and an Indian tribe with hopes for
houses it desperately needed. Taylor's problem was reduced to a simple
exercise of moving structures from point A to point B.
Another version of opportunism took the form of the MacKenzie
Valley Pipeline Inquiry.144 In this instance, Justice Thomas R. Berger
was called upon by the Privy Council of Canada "to inquire into and report upon the terms and conditions that should be imposed in respect of
any right-of-way that might be granted across Crown lands for the purposes of the proposed Mackenzie Valley Pipeline .... ,,145 Berger was
authorized to hold hearings, summon witnesses, and prepare a report.
He had an opportunity to design these hearings and present them in a
way that had never been done before. He proceeded to take "evidence
from the residents in their own languages, in their home communities. ,,146 The hearings yielded 906 exhibits and 32,353 pages of testimony
bound in 204 volumes. 147 They have been transcribed into seventyseven volumes with a total of 8438 pages and 662 exhibits. 148
In his letter of transmission to the Honorable Warren Allmand,
Minister of Indian Affairs and Northern Development, Berger wrote:
[Slitting in a hearing room in YellowKnife, it is easy to forget the real extent of the North. The Mackenzie Valley and the Western Arctic is a vast

proved of in Palila v. Hawaii Dep't of Land and Natural Resources, 852 F.2d 1106 (9th Cir. 1988).
140. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). See also Robert V.
Percival, Environmental Law in the Supreme Court: Highlights from the Marshall Papers, 23 ENVTL.
L. REP. (Envtl. L. Inst.) 10,606 (1993); Jonathan Weinburg, Thurgood Marshall and the Administrative State, 38 WAYNE L. REv. 115, 120-33 (1991).
141. See supra note 54.
142. Personal conversation with Michael Taylor (Jan. 1999).
143. [d.
144. THOMAS R. BERGER, 1 NORTIlERN FRONTIER, NORTIlERN HOMELAND: THE REPORT OF
TIlE MACKENZIE VALLEY PiPELINE INQUIRY (1977).
145. [d. at 205.
146. [d. at 203.
147. [d.
148. [d.
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land where people of four races live, speaking seven different languages.
To hear what they had to say, I took the inquiry to 35 communities - from
Sachs Harbour to Fort Smith, from Old Crow to Fort Franklin - to every
city and town, village and settlement in the Mackenzie Valley and the
Western Arctic. I listened to the evidence of almost one thousand northerners.
All those who had something to say - white or native - were given an opportunity to speak. The native organizations claim to speak for the native
people. They oppose the pipeline without a settlement of native claims.
The Territorial Council claims to speak for all northerners. It supports
the pipeline. I decided that I should give northerners an opportunity to
speak for themselves. That is why I held hearings in all northern communities, where the people could speak directly to the Inquiry. I held hearings in the white centres of population, and in the native villages. I heard
from municipal councillors, from band chiefs and band c?l~ncils and the
people themselves. This report reflects what they told me. 4

Berger's decision was that "[t]here should be no pipeline across the
Northern Yukon," and that any "Mackenzie Valley pipeline should be
150
postponed for ten years." He reasoned:
The people of Old Crow are the only people who live permanently in the
Northern Yukon. What does the land mean to them? When I took the
Inquiry to their village, they told me that, in their view, the construction
of a pipeline across the Northern Yukon would change their homeland
and their way oflife forever.
The whole village told me they were opposed to the pipeline. I heard 81
people testify; virtually everyone, man and woman, young and old, spoke
and they spoke with one voice ....
. . . To the people of Old Crow, the pipeline is symbolic of the white
· vaIues. 151
man's ways an d h 1S

Berger concludes his analysis of the pipeline's cultural impact by
stating:
[Ilf we are truly to understand what the native people want and what kind
of life they seek, we must let them speak for themselves. They must describe their own preferences. Their testimony, heard in community after
community, is the best evidence of what really are the native goals, the
native preferences and the native aspirations. In village after village, the
witnesses made 0m~ point clear: they do not want to become white men
with brown skins.

Thomas Berger had an opportunity to conduct a pipeline inquiry.
There have been many inquiries; some support pipelines and some do
not. But Berger's was different-in its breadth, its energy, its design,
149.
150.
151.
152.

Id. at vii-viii.
supra note 144, at xxvi.
Id. at 36, 38.
Id. at 111.
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and its theory of decision making. He seized an opportunity and created a new methodology. He created what is now known as a "Berger
Inquiry."
Nominees in this category include:
THE OPPORTUNISTS

• Mackenzie Valley Pipeline Inquiry (Justice Thomas R. Berger)
• The Muckleshoot Tribe Housing Project (Michael Taylor)
• The Spotted Owl (Vic Sher, Todd True )153
• Section Seven of the Endangered Species Act (Frank Potter)
1. The Paradigm-Shifters

Thomas Kuhn's famous study of scientific change underscored the
idea of the paradigm shift. 154 A paradigm shift is an effective redefinition of a field of endeavor. The closest analogy from biology is the pioneer. A pioneer opens up a new domain and makes available a new
field that can be occupied by those coming later. 155
Environmental law has always been a seething world of paradigm
shifts. These paradigm shifts are exemplified by various statutory models. For example: the impact analysis of NEP A 156 was overlain with the
best technology of the Clean Water Act,157 which was reinforced by the
disclosure design of the Emergency Planning Community Right-ToKnow Act,158 which was laid atop the strict liability scheme of
CERCLA,159 which was improved upon by the incentives approach of

153. The spotted owl litigation had the twists and turns of a Napoleonic military campaign. In
one unplanned skirmish, the Endangered Species Act's "God Squad" mechanism was disabled by
being transformed into a formal adjudication. See Portland Audubon Soc'y v. Endangered Species
Comm., 984 F.2d 1534, 1537 n.3, 1550-51 (9th Cir. 1993) (indicating that Endangered Species Committee proceedings are an "adjudication" within the meaning of the Administrative Procedures Act
and are thus subject to the prohibitions on "ex parte" communications). Accounts of the litigation
appear in STEVEN LEWIS Y AFFEE, THE WISDOM OF THE SPOTTED OWL: POLICY LESSONS FOR A
NEW CENTURY (1994) and WILLIAM DIETRICH, THE FINAL FOREST: THE BATTLE FOR THE LAST
GREAT TREES OF THE PACIFIC NORTHWEST (1992).
154. THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (1962). William Ashworth traces the word "paradigm" to 1492. It later acquired its modern meaning of a "scaffolding
for ideas." WILLIAM ASHWORTH, THE ECONOMY OF NATURE: RETHINKING THE CONNECTIONS
BETWEEN ECOLOGY AND ECONOMICS 74 (1995).
155. NILES ELDREDGE, REINVENTING DARWIN: THE GREAT DEBATE AT THE HIGH TABLE OF
EVOLUTIONARY THEORY 158-59 (1995) ("[M]ost reactive bursts of evolution following extinction
events are consumed with reinventing the ecological wheel ... [but occasionally] major new habitats are invaded for the first time. ").
156. National Environmental Policy Act of 1969, 42 U.S.c. §§ 4321-4370d (1994 & Supp. III
1997).
157. Federal Water Pollution Control Act, 33 U.S.c. §§ 1251-1387 (1994 & Supp. III 1997).
158. 42 U.S.c. §§ 11001-11050 (1994 & Supp. III 1997).
159. Comprehensive Environmental Response, Compensation, And Liability Act of 1980, 42
U.S.c. §§ 9601-9675 (1994 & Supp. III 1997).
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the Pollution Prevention Act/60 which was finally complemented by the
community-based management ideas of the Oil Pollution ACt. 161 This
paradigm-shifting has occurred in the practice of environmental lawclassically in the move from litigation to deal making and other forms of
alternative dispute resolution. Paradigm shifting has also occurred in
academia, and it has brought to bear on environmental law a variety of
perspectives: command-and-control regulation, environmental ethics,
economic analysis, public choice theory, and evolutionary approaches.
Nominees in the paradigm-shifters category are:
THE PARADIGM-SHIFfERS
("Scaffolding for Ideas")

• the Nature Conservancy
insists on habitat purchases and acquisitions
• the Environmental Defense Fund
turns to market solutions
• enactment of Emergency Planning and Community Right-toKnow Act162
shows preference for disclosure
• the invention of Swampbuster laws 163
that work with incentives
To this list should be added two other lists:

THE ACADEMICS
(New Domains)

• Joseph Sax's Public Trust Doctrine164
• Chris Stone's work on standing 165
• EPA's Comparative Risk Assessmene66
160. 42 U.S.c. §§ 13101-13109 (1994 & Supp. III 1997).
161. 33 U.S.C. §§ 2701-2720 (1994 & Supp. III 1997).
162. 42 U.S.C. §§ 11001-11050 (1994 & Supp. III 1997).
163. See WILLIAM MURRAY TABB & LINDA A. MALONE, ENVIRONMENTAL LAW: CASES &
MATERIALS 972-92 (2d ed. 1997); Linda Malone, The Renewed Concern Over Soil Erosion: The
Current Federal Program and Proposals, 10 J. AGRIC. TAX'N & L. 310 (1989).
164. Joseph Sax, The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970).
165. Christopher D. Stone, Should Trees Have Standing? - Toward Legal Rights for Natural
Objects, 45 S. CAL L. REv. 450 (1972).
166. See generally EPA, UNFINISHED BUSINESS: A COMPARATIVE ASSESSMENT OF ENVI.
RONMENTAL PROBLEMS-OVERVIEW REpORT (Feb. 1987) (introducing the methodology of sampling opinions of senior managers within the EPA).
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• Manaster's Environmental Protection and Justice 167
• John Costonis and Transferable Development Rights l68
• Bruce Ackerman and colleagues, Market Solutions 169
• Margaret Gruter and Evolutionary Theory170
• Robert Keiter and Ecosystem Management17l
• Stephen Dycus and National Defense l72
• Edith Brown Weiss writes of Future Generations 173
THE FOUNDERS
(More Domain Openers)

• Creation of the EPA174
• Enactment of NEPA 175
• Invention of CERCLA 176
• Initiation of Environmental Justice Movemene77
• Start-up of National Association of Environmental Law
Societies (NAELS)
• Establishment of Environmental Clinics (Tulane)
• Empowerment of Indian Tribes and Native Groups

167. KENNETH A. MANASTER, ENVIRONMENTAL PROTECTION AND JUSTICE: READINGS AND
COMMENTARY ON ENVIRONMENTAL LAW AND PRACTICE (1995).
168. John J. Costonis, The Chicago Plan: Incentive Zoning and the Preservation of Urban
Landmarks, 85 HARV. L. REV. 574 (1972).
169. BRUCE ACKERMAN & WILLIAM HASSLER, CLEAN COAUDIRTY AIR: OR How THE CLEAN
AIR ACT BECAME A MULTIBILLION-DoLLAR BAIL-OUT FOR HIGH-SULFUR COAL PRODUCERS AND
WHAT SHOULD BE DONE ABOUT IT (1981); BRUCE A. ACKERMAN ET AL., THE UNCERTAIN
SEARCH FOR ENVIRONMENTAL QUALITY: A CASE STUDY IN THE FAILURE OF MODERN POLICY
MAKING (1974).
170. MARGARET GRUTER & ERIC MORHENN, SEARCHING FOR JUSTICE AND LIVING WITHOUT
IT: AN AUTOBIOGRAPHY (1999). Margaret Gruter is the founder of the Squaw Valley Teaching
Conferences to introduce law teachers to evolutionary theory. The Seventh Annual Conference on
"The New Genetics and Reproduction" was held in June of 1999.
171. RECLAIMING THE NATIVE HOME OF HOPE: COMMUNITY, ECOLOGY, AND THE AMERICAN
WEST (Robert B. Keiter ed., 1998); THE GREATER YELLOWSTONE ECOSYSTEM: REDEFINING
AMERICA'S WILDERNESS HERITAGE (Robert B. Keiter & Mark S. Boyce eds., 1991); Robert B.
Keiter, Beyond the Boundary Line: Constructing a Law of Ecosystem Management, 65 U. COLO. L.
REV. 293 (1994).
172. STEPHEN DYCUS, NATIONAL DEFENSE AND THE ENVIRONMENT (1996).
173. EDITH BROWN WEISS, IN FAIRNESS TO FUTURE GENERATIONS: INTERNATIONAL LAW,
COMMON PATRIMONY, AND INTERGENERATIONAL EQUITY (1988).
174. See generally MARC K. LANDY ET AL., THE ENVIRONMENTAL PROTECTION AGENCY:
ASKING THE WRONG QUESTIONS (1990).
175. See supra note 156.
176. See supra note 159.
177. See generally BULLARD, supra note 110.
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• Creation of the Public Interest Law Firms, such as the
Environmental Defense Fund and the Natural Resources Defense
Council
• Growth of the Environmental Public Interest Law Conferences
(Oregon, Florida, Louisiana)
• Extension of peer review to enable the selection each year of the
best environmental and land use articles178
• Establishment of an Environmental Law Institute179
J. The Workaholics

Hard work is a greatly underrated component of creativity. Dean
Keith Simonton's study of the one hundred most influential people in
historyl80 shows the two sides of hard work: these people work around
the clock but their "monomaniacal preoccupation" was not work to
them but enjoyment. 18l Those who created more failed more. Creativity leading to recognition is "far from a one-shot affair.,,182 It is a cumulative process with more gains than setbacks.
Like many of the sides of creative personality we have discussed,
workaholics can push hard against pathol~y. The pathological version
of hard work is called "John Henryism."l Subscribers to this misconception believe that frantic action and redoubled effort can correct
every deficiency.
One of the great products of workaholism in the history of environmentallaw is David Oesting and Brian O'Neill's triumph in securing
a five billion dollarsPunitive damage award in the wake of the spill of
the Exxon Valdez. l David Lebedoff's book on the subject describes
an effort that was a monument to hard work, organizational genius, and
driving conviction. 18s Lebedoff portrays O'Neill as "good-humored,
tireless, boyish, brash, alert as a falcon, totally indifferent to any opinion
178. The brainchild of the late Donald Hagman, E. Dan Tarlock, and Stuart Deutsch with publication annually in the Environmental and Land Use Law Review.
179. Fred Anderson with personality defined by a quarter-century's leadership by J. William
Futrell.
180. WHO MAKES HlSTORY, supra note 89.
181. Id. at 141.
182. Id. at 180.
183. ROBERT M. SAPOLSKY, THE TROUBLE WlTII TESTOSTERONE AND OTHER ESSAYS ON THE
BIOLOGY OF THE HUMAN PREDICAMENT 140-41 (1997) ("Strikingly, James' pioneering work has
shown the cardiovascular disease dangers of John Henryism to occur predominantly among the
very people who most resemble the mythic John Henry himself, working-class AfricanAmericans. ").
184. In re Exxon Valdez, No. A91-568, 1993 U.S. Dist. LEXIS 20275 (D. Alaska July 7,1993).
185. DAVID LEBEDOFF, CLEANING UP: THE STORY BEHIND THE BIGGEST LEGAL BONANZA OF
OUR TIME (1997).
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but his own.,,186 Oesting and O'Neill succeeded in taming a management nightmare, which included a tough-minded class-action bar-"a
large and acrimonious collection of individualists ... [who generated
an] extraordinary amount of jockeying for position.,,187 They prepared
for and dominated one of the most complex trials in history. They
maintained the frantic pace familiar to great trial lawyers-for these
folks, "the peak must be the plain. ,,188 They did not let their singlemindedness block out their critical "aha!" moment: for Oesting and
O'Neill it was the discovery of the five billion dollar figure-an average
year's net profit for Exxon. 189
Nominees in this category include:
The WORKAHOLICS

• The Woburn Litigation
• The Exxon Litigation
• The Century Freeway Litigationl90
• The Mono Lake Litigation191
• The New River Litigation192
• George Coggins and Robert L. Glicksman's scholarly output on
public lands 193
• Michael Blumm's research on the Northwest salmon fisheries 194
• Arnold Reitze's scholarly work and supervision of graduate students 195
186. [d. at 18.
187. [d. at 102.
188. [d. at 205.
189. [d. at 272.
190. Dean W. Hestermann et aI., Public Works, the Courts, and the Consent Decree: Environmental and Social Effects of the "Freeway with a Heart," in PUBLIC WORKS ADMINISTRATION:
CURRENT PUBLIC POLICY PERSPECTIVES 279 (Lucy Brewer ed., 1997) (fascinating follow-up with
196 interviews of participants in the Century Freeway injunction).
191. JOHN HART, STORM OVER MONO: THE MONO LAKE BATTLE AND THE CALIFORNIA
WATER FUTURE (1996).
192. North Carolina v. Federal Power Comm'n, 533 F.2d 702 (D.C. Cir. 1976). This case was
overruled legislatively by The Wild and Scenic Rivers Act, 16 u.s.c. §§ 1271-1287 (1994 & Supp.
III 1997) (prohibiting construction of power project on the New River). See also THOMAS J.
SCHOENBAUM, THE NEW RIVER CONTROVERSY (1979) (foreword by the Honorable Sam J. Ervin,
Jr.).
193. GEORGE C. COGGINS & ROBERT L. GLICKSMAN, PUBLIC NATURAL RESOURCES LAW
(1990).
194. Michael C. Blumm published an amazing fifty issues of his Anadromous Fish Law Memo
between June 1979 and August of 1990. He has published seven major articles on the Northwest
salmon, including the Amphibious Salmon: The Evolution of Ecosystem Management in the Columbia River Basin, 24 ECOLOGY L.Q. 653 (1997).
195. Reitze has published sixteen major articles in the last fifteen years. His treatise is
ARNOLD W. REITZE, JR., AIR POLLUTION LAW (1995).
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• The authors of the first "second generation" casebook on
environmental law that represents a quantum leap in sophistication
and integration of law and science l96
• A. Dan Tarlock's work in integrating environmental law

and land use 197
CONCLUSION

For students of environmental law, this survey of the "who's" of
the subject is meant to be encouraging. There are many ways to be
creative and many types of personalities who have won recognition for
their creativity. People who do not consider themselves creative might
find room for their own contributions in a world that includes: risktakers, mimics, optimists, symbolists, geniuses, subversives, leveragers,
opportunists, paradigm-shifters, and workaholics.

196. ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND
(2d ed. 1996).
197. Tarlock has published at least thirty articles on environmental and land use topics. He has
the reputation of the most prolific of environmental law scholars.
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