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DAVID E. RHEX.. S Ceee ]
ASMUNDSON, RHEA & ATWOOD = . . . . A@BgﬁﬁZ@?@ N
Attorneys at Law - TR e S .

220 BNB Building o
Bellingham, Washington- 98225

Telephone- (206) 733-3370 .0 . o ] -
Attorrieys for Washington Reuf’ﬁ’?";Hj'féng?“{'iff':ff”'fff o e
Net O‘mers ASSQClatlon ) o '. _ _ M _—_‘F ' T B C 7
UNITED STATES DISTRICT COURT . . . . L
 WESTERN DISTRICT OF WABHINGTON .. =~ =~ . 7o
: fﬂAT TACOMA : : o
UNITED STATES OF AMERICA, et al_,):: _A:,ﬂ‘_ , ek
| G el CIVIE WO 99213
Plaintiffs, ™ ") L L Il Ll -
Ve, | . ) PRETRIAL BRIEF OF INTERVENOR:
. = ' - - | - DEFENDANT WASHINGTON REEF |-
STATE OF WASHINGTON, et al., ) NET OWNERS 'ASSOCIATION

.Defendants. )

| 1. fnrropucrION — -

. A3, has been pO‘.Lnted out in the_ pretrlal dlscovery procedureq

and 1n the f;nal;pretrlal oraer submltted to_ihe Court the

Washlngton Reef Net owhers Assoclaiion lS aﬁ unlncorporated group

which has been in existence- 51nce the'gagl i1950s _ Prlor tofitéf;'

1ncept10n, there were. other organlzatlons_oL-the 1ndiv1duals.whq

flshed by this method “reef net“

1s well deflned gn the

Code,'at WAC 220-16-080,

"REEF NET ’Reef ne&' shall beﬁdeﬁ;ned as . a. = %
non self-fishing open bunt sguare .or rectangular ‘ :
section of mesh nettlng suspéhéed;begwien Jyo anchored
boats fashioned in such a manner” that .to impound

salmon paSSlng over.the net, the net be ralsed to

- the surface. The lead or. leads of any 'reef net' R
. must be floating at all times, exdept under stress. . - -
© of. tidal condltlonS'-and shall not be. flxed to any o
piling whatsoever, nor shall ‘the lea& or leads be
constructed. of. any klnd of mesh webblng In the L
construction of any’ 'reef net"no pr1n01ple ofa -
fyke net or . flsh trao may be employed " ;. L I

!

Pretrlal Brlef "fWashlngtor Reef ffi?. PSSR LR “ff;j

CEIL TABMONDSEON, RHEA & AT'WOQD o
Net OWners Assocxatlon T = ATTORNEYS AT LAW :

. - ) . T . ITE 220 BELLJNGHAM NATIONAL BANK BU!LD : .
Page 1 . L e BELLINGHAM, wasnme‘ro 932 -
' - . - T TELEFRONE T33- l
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of’Washlngton, the current tatutestri:

- c nr- e . oa - |

RCW 75.12. 140, creating “reef net flshlngvareas“-‘RCW 75 12 150

authorlzlng the Dlrector of” Eisherles by approprlate regulatlona
to spec1fy the dlstances to be malntalned between rows; RCW - =

75.12,160 which makes commerc1al salmon fishlng with reef nets ;ﬁg

-

unlawful elsewhere: and RCW 75 28 220 whlch flxes the amount to

be charged by the. Dlrector for the annual llcenSe

: Addltlonally, the Flsherles sectlcn of the Washlngton :f.r .

Administrative Code recognlzes and regulates them exten51vely, “in-
Ry T Ao imaees cmi

addltlon to the deflnltlon already quoted abOVe WAC 220 47 050

fixes the seasons’ for the various areas, WAC 220 47 3037 explLCLtely

'—Eﬂ' é - - &

1mposes restrlctlons on the 51ze and type of mesh whlch can,be

used as well as the number and length of the “leads“ Whlch nay. be

used, and WAC 220 47 401 flxesrthe seaSOns

[

! Thelr legltlmacy was . expressly recognlzed by the Supreme::-;

Court of thlS state in a challenge that they were a flxed flshlng

4 " T

device and hence a forbldden “trap"rln the case of State ex,rel

Plrak:v. Schoettler (1954) 4§}Wn 2d 367n

In short, it may well be sald, then, the pollce power of

the state ha® been abundantly exerclsed Ain the deflnlng, 1ocat1ng '

and regulatlon of them ';;:;:7_7‘;5’;13-

‘ The lssue as to thls ASSOClatLOH has, by the terms of the

Final Pretrlal Order and the Pretrlal Brlef of “£he lntarvenorn_rgr-

plalntlff TLagmi Thdian Trlbei':coﬁes squarely one of whether they

may- contlnue thns to operate orwwhether they should be banned or .

llmlted on the theory that,they are operatlng at or-ln ”usual and

accus tomed grounds and statlons“ of’the Lummls contrary to the

R S e

. 2

provisions of the Treaty of- P01nt Elllott Counsel for the. Lummls

m.;‘

o 'f"TQ’B‘s

Pretrial Brief =~ Washrngton Reef .f?ff R T
Net . Owners Asaocratlon d L
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has also at various times presged the argumeht that they have been

ystematlcally excluded or prohlblted by a concerted and 1llega1

action of the nonPIndlanS'who hold,reef‘netjllcenses and have f;;;

operated such gear for many yedrs, =~ 77T

fo WL SN SN /SR .\ W Y
|'\,
1y
13

ITT. DISCUSSION AND" LEGAL BUTHORITIES - ljjf'"

o~

A, ' ﬁeliberate'EXclusion@‘**” e T

© Whether or‘not there has been such an exclu51on lS ba51call3

—_—t

1? solely and only &' factual questlon ' By the pretrlal dep051tlons
|- .

11 of reef net: owners John R, Brown, Jerry M Anderson and Glexnn- H

1?. Schuler, as well as Lummis’, John B Flnkbonner Herman Olsen,and

13 '

Forrest L. Kinley; incorporatlon Of-ﬁpl?thn,thE.F%nal Pretrlatsqf

Order ‘herein has been requested by tbe_Aéﬁooiagionlntbez;oleagly__

f

= =
O

appear.to have in no‘wise been excludedAQEhey haﬁe iﬁ'faotfbeen_;_

S

=

encouraged to. j01n the crews operatlng such 1ocat10ns, but haVe el

L S

. ‘-a

%r lndlcated o sustalned lnterest in so° doLng ' It is also abundantl\
|
1? apparent 1n the deposatlons that nothlng prohlblted,the:Lumnls _
ﬁ? from- Seeklng a 1odatlon and flshlng in a manner ln keeplng w1th .
29. the. methods ‘and practlces.of the lndustry. The fact,that the
21 user of a looatlon has the rlght to retu:n to 1t the lelOWlng
2? year and usually leaves ‘his- anchors there'to lndlcate hls 1ntent
£ R i-e{ __é = : kR _.3,;-» &;”:“; e = ea .-,"'_z .
23 so. to do does th din any fashlon lmply aﬁ ex cluston The Lummls
Z} could acqulre gear amﬁ locatlgns preoaseby the same asithe oresent
: - | ; S '
2p nembers of the ASSOClathn do and haVe done ’Locatro s’ a?efat
265 tlmes abandoned and they would be equallx entLtled ta. reactlvate
E L s .r = z- £ ; et

27. such a location and operate in the usual mahner'at such potnt
23 | Their rtghts to. return to such ﬂ 1 *é' in i"g' quent years 7;“'f
29 | would: be equally respected.r It w111 be shown by further evldence-‘
32_ at: trial that there would be but an "leahoma land rush" type of
32 - I P T
| oretrial Brief - Washington = :
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reef net flshermen belnq entltled to resume 6§e§ ne ‘each year

at. the location they had used. the prEVLous_year lf they deSLred

i

so to do. {In this connectlon, lt should also be noted that the

&

theory of true "ownershlp” Qy LunmLS‘ln prej:r ty days is wholly

]

untenable, requlrlng as it does, and as Dr. Rlley p01nts out

concepts of property not known to loose sgpcial structures of such

Indlan trlbes and bands Also pre treaty practlces as to the Use

of locations were;precisely,the SamE}”i,Q.ifﬁO other.lndian"onld

take a location if it were in use by a prior CCcupant.)

B. TAInterpretation of'Treaties;

RS S

Once again, as in so many prior cases both state’ and

federal ltlS ‘the meanlng of the words “at all usual and acctstomed

grounds and stations" and "in common with crtlzens of the Terrlw

tory”fthat becomeS'the;major lssue ln the case"the answer,to;

which: plus ‘the questlon of’ the amount and entenw

pcllce power over its flshery resources, solves the dlspute.'””;_

TITNR R L

at’ the outset, as has been polnted out.by the Assoclatlon

attapéroprlate p01nts in the Flnal Pretrlal Order lt w111 be

contended that the boundarles of the rlghts conf rred upon the

. e s Ca e a -

Lummis by the Treaty of Polnt Elllott w;ll be- only'to the llne of

mean low tlde and shall not. be deened to extend to. the open

waters of Puget Soundr—an arm and part of the "hlgh seas” rn

other'words, such seg areas cannot be conSLdered_Fgrounds" or

"statlons" as those words aré used in the Treaty.

Next - comes, however the problem of the overall 1nter_,;:;

pretatlon:to be glven'to the words of’the Treaty and much

1nd1catrng that treaties w1th Indians should be lnterpreted

iﬁ.

I

't ik

Pretrial Brief - Washington ~ . <=
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ilberally and all doubts resolved in

g Common sense, and prior sound legal authorlty, 1ndlcates

there are,clear and necessary llmltathnS upon thls rule, howev

. As was 50 well stated by Justlce Hale of our own state

woro

Supreme Court, in hls dissent in the second dECLSlQn in Department f

er

N

of Game v. Puyallup Trlbe, 80 Wn Zd 561, at p. 577,

“"There is, I~ pe;ceive, a cuerus,aufé¥of7"
- romantic whimsy suffising the law of .Indian treaties.

. more. of Fahtasy than_fact, nore. of ﬁolklore than

- truth~-all subject to the 1nev1table distortion of i}_;

time and hlstq;y—mln order R~ rgach a dgvoutly

" wished judicidl, éorsumiatfon. * Although this .may - S

- make for good readlng, 1t probably produces bad i
. law, Inexoraﬁiy 1nher1ng in*: these‘deolsions on ¢
. Indlan treatles, ‘I think, Is’ the judlCLQl conscience
'.whlch asplres somehou to rlght What the courts think
to be historical wrongs-ieven-if, theqtreaty is
somehow twisted out of'shape to achleve 1t Thus,

in Indian treaty law, the Indian occupies a tradi-
tionally exalted bosificn; the btionders .and the
government which encouragef them to gettle .and. .
develop this Western. frontler a correspondlngly T
low one; &nd the treaties undetrgo &dn’ ‘inevitable

Indian treaty cases sgeem never. qultg fully to depart_ %;;¥;;'
"that peculiar genre of elepenggl lodrama cempounded

. distortion in the process. The time ‘myust eVentually- 7

come, however, when the courts will have to construe . .. o..°

the Indian treaties. as the parties 1ntended and. as

common sense dictates. Whatever pangs of .conscience Sk

the judiciary may have developed through the presenth_m
century concerning treatment of the Indians more
than a century ago at the hapds. of the c1tlzenry,_

‘ mlsoonstrulng the treaties is. a poor -means of
expiation.’ Two wrongs do not make ‘a right and the

' courts cannot and ought not remedy such wrongs
whether real or imagined by rev181ng the treaties

- and inventing special. rights in oxder to come .up.

" with a result which comports with the judiciary's’ = .
ideas ex post facto of what the treaty should have
said. If the treatiés with the Indians:did not
afford treaty Indian8  éx&lusive rights or prEferen-

- tial privilege in the state's:lakes, rivers, streams
and bays, the courts oudht not accord such, preferen~
tial rlghts and prlv11eges to thelr descen@ants.

[, o PRS- LA Oy - - e

o Courts must accept the treatLes as wrltten and
. cannot alter or amend them, Xansas or Kaw Tribe of
. Indians v. United Stafes, 80 Ct Cl 264ig}§34),
+-cert, deniled, 2%6 U.5. 577, 80 L. Ed. 408, 56°5., Ct.
88 (1935); Osage Tribe, of Inalans V. Unlted States,
66 Ct. .C1. &4 (1928}, . appeal dlsmlssed and cert. -
denied, Qsage Indians v. United States, 279 U. S
_8L1, 73 TTEQ. 971, 45 §. CE. 251 (1929). If &

Pretrlal Brlef - Washlngton- T e
Reef Net Owners.Assoclatlon LT Asmuw' SON,

RHEA & A'I"V'IOOD

- - SUITE 220 6L CNGHAM HATIONAL BANK BUILDING
Page 5 -l : . BELLINGHAM, WASHINGTON 08225
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‘treaty dld not give the Indlans spec1al tlmes and
‘places in which to £ish, the court.is without power
to write a new treaty giving thelrrdescendants such
- special privileges, Whatever'rlghts Indians may
“once have possessed to treat with the United States
as a contracting entzty ended with the act of .
‘March 3, 1871_ Rev. tat § 2079 25 U.S. C“§ 71,

'Indlan natlons and trlbes

CE ST

-Lacking. the conetltutlonal .power_teo. make treatles_.;;_

;of -any kind, the.courts are,equally ‘without power to .

rewrite them from time to. time or at all--~even to. L

. achieve what the courts believe to.be a. good result.
- The judicial function is limited, I think, to erforcrng
and upholding the treaties acoordlng to. their con-
tent and spirit. Acoordlngly, judlclal process is
 not the medium nor is the courthouse the place. to
" réctify the wrong, real or illusory, done to. the

' Indians by the pioneers and . the United States govern— -

‘ment more than a century ago. “Any Wrongs ‘done the
 Indians, if genuine and shown to persist down through
ftha_ceneratlons, should be rlghted by the cOngress
iOther and hlgher authorlty also supports this view. In

Northwestern Shoshone Indlans v. Unlted Statésj (1944) 324 U. S

335, at p. 353, Juetlce Reed,.wrztlng the majorlty oplnlon statee

meant by the treaty. e stop short of varying

. its terms to meet alleged injustices. Such gener-
osity, if any may be: called for. in the relations
between the United’ States and the Indlans,‘ls for-
Congress.® g S e

states “in the same case at p. 356

Itvh

B TR

the questLon of the llberal lnterpre atlon of Indlan treatles,'

FEL UL A S SRS N -

e R _'_!!.-

1"Even lf Both partles to” thesa agreements were
' of our ownstock,[l e., non—Indlanj we belng a
record—keeplnq people, a court Would still have

the gravest difficulty, determlnlng-what their

of limitation cut off most such ingquiries, not . . .
. because a claim becomes less just the longer it
46 "denied, but because another pollicy intervenes o
, ~——the policy to leavé in repose matters which can

(Empha81s supplled )i e T

o ELT e I LR

In Cthtaw Natron of* indrans V. Unrted States, (19{21;]

E e

318 U. S 423, at p; 431 JustlceﬂMurphy stated, R

B e T e ea
Pretrial Brief - Washington

Reef Net Owners Association -
-t TATTORNEYS AT‘ L.AW

‘no longer be the subject of lntelllgent adjudlcatlon.;iﬁ

motives and intenticdns and’ meanlngs Were._ StatnEes L_ff7

-. SUITE 220 BELLINGHAM NATIONA!. BAMNK BUILDING
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"0f course treaties’ are_bonétrued more—'. R

'llberally than privaté  agreéments, and to ascertaln

. their meaning we may ‘1ock beyond the written words

. to the. thtory of “the tredty, the negotiations,

and the practlcal construction adopted by the

‘parties. Factor v. Laubenheimer, 290 U.S. 276, T

294, 295,78 L, Ed. 315, 324, 325 54 8. Cct. 191;.. ... .. .

' Cook v. United States, 288 U.S. 102 112, 77 L. E4d. T ..
. 641, 646, 53 5. Ct. 305. ESpGClallY is this true STl
in lnterpretlng treatles and agreements with the . L
:Indlans- they are to. ‘be construed, so far as pos-
"> sible, in the. sense in which the Indlans fhderstood

them, and 'in & spirit whlch generously_recognlzes

the full obligation of this nation_ to protect o

" the interests of ‘a. dependent pecple.' Tulee v,
Washington, 315 U.S. 681, 684, 685, 86 T. Ed. IllS
C 1115, %IZO} 628, Ct. 862 Séé“alSo United States

[
% JE S S,

-
Y
R

5

" v, Shoshone Tribe, 304 U.s. 111, 116, 82 L. E4.
' 1213,71218, 58 5. Ct. 794; Choctaw Nation v. o e
" United States, 119 U.S. 1, 28, 30 L. Ed 306, 315, '
"7 §.Ct. 75. But even Indlan ‘treaties cannot be,,
re-written or expanded beyond thelr clear terms
. to remedy a claimed injustice or to achieye the o
- asserted understanding of _the parties, . Cf. United . . . .
States .v. Choctaw Nations, L79 U.s. 494, 531, 533, I
“ 45 I,. EQ. 291, 305, 306, 21.S. ct. 149; Uniteda =~
. States v, Mille Lac Band, 22§:§;§1:A98_ 500, B
57 L. Ed. 1299, 1302, 33 S.rcﬁimﬂll. e (Emphasas
'Supplled ) T S R e ::"-

-

we must, then abide by ‘the plaln, clear meanlng of the key

.words already quoted above-«“at all usua1 and accustomed grounds ,

T St B Teree dapemr s o

and stations" and. 1n common ‘with' all other crtlzens of the'“ '

e .
R St

Terrltory“ Involuted or artlflclal réasonlng w111 be of no

e

av&ll"—lt has already compounded the problem as has a- sophlstry

of "reserved rights"

,"A. o, e el Lo . . R

c.- ”_“Usual ‘and: Accustomed. Grounds and Statlons.

Lk ma . o

As has been p01nted out elsewhere, ‘no courts, state,orﬁl
federal, have attempted fully to analyze or deflne the foregOLng
term. That leaves.no.alternatLVe, therefbre but to refer to

the - ba51c and cUstomary meaalngs attrlbuted.to the words whlch

e . . . e . . 7

EEL N

together create the phrase

Iv|I
,
I
‘IIM”::
"

Black's Law chtlonary, Fburth Edlt;on, (19515 defines T

"usual"™ as,

<

Apekb et

ey
S

H
E

iy g

?'b.,.,.

A . L g ;_;r,r-;_ﬂh,ﬁ;‘;m“- : e
[
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. Black's Law Dictionary. Redourse to Webster's New Twentieth .

7 mysvAl,. Habitual; ordinary; customary;
-+:gccording to usage,or_custom;_cbmmonly established,
observed, br'practlced Such as is in common use”

' or occurs in ordinary practice or course of events
. See Chlcago & A.R.Co. v, Halse, 71 T1lLl. App . 147;
' Kellogg v.. Curtis, 69 Me. 214, 31 Am_Rep. 273;
" Ooilmen's Reclprocal Ass'n v, Gllleland Tex.Com,
- App., 291 S.W. 197, 19%; Roberts Coal,Co "v. Cor-"-
- der Coal Co., 143 Va. ‘133, 129t8 E. 341, 3445 _ '
Webb. v, New Mexico- Pub Co 47 N M 27 14179126 ' S i
333, 335.7 T oo )

ke

‘# : f*.' E i 5 I;"""

LA mra-;,?"?wa...‘mi-

‘-"Accustomed" ls deflnea Ln the same*w

: “habltual often uged; synonymou_
Farwell v, Smltht 16 N J Law, 133

[ A : &—'

(It is to be .noted, tnen, that the,w?rds have nearly I
! Iif i fﬁi 'qli-:?"tl-‘j.r; : %"T i Colme T
identical and lnterchangeable meanlngs and they reflect the

redundancy sO. dear to the - hearts of Vlctorlan legal draftSmen )

“GROUND(S) SoLl earth the earth s surface .IF;’Jif'
;_approprlated to prlvate use and under cultlvatlon

: susceptlble of cultlvatlon

© lent 8. iand', 1t 18 pr_perly of a more.llmlted R
'Signification, because it applies strictly only S

- to the surface, and always means dry land. See

- Wood v, Carter, 70 Ill.App. 218; State v. - Jersey

‘ Citz, 25 N. J L. 529; Com, V. Roxbury, 9 Gray,

- Mass., 491." (Emphasms supplied.} -

ustatlon(s) - This w@rd,'unfortunately;'is;nbt defined in °

Century Diptionaﬁy, Unabridged, Second'Edition}5(19§4), defines.
it as, o oo s

"The place where. a person or -thing stands or
is located, espeCLally an assigned post, posmtlon
or locatlon,_. - . . A

},“In ‘common" ., The deflnltlon of thlS term, in Black, is, :
"Shared and respected tltle, use, or enjoyment,
without apportionment or division lnto Individual
~ parts; held by several for the equal advantage,
.use or.enjoyment of all.. Hewit-v. Jewell, 59 lowa
2 N.W. g.n (Empha31s supplled ] S

r

Puttlng the foregoing deflnltlons together, we cannot

come up with any other. posslble meanlng for them than that the
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treaty Indlans were glven the rlght to contlnue_to flsh at, thelr

..L.tmnlw. £

usual places, o land but Lhelr'enjoyment_thereof Was to be

equalﬁto in all respects, B ‘0,_the rlghte of thei

other c1tlzens of the Terrltory, 1 e., the present c1tlzeqs of s

the State of Washlngton. NS’“super" ;;ghts_er_ggge;al;prLVLIeges7

can be inFerred ;w_”.'w_"

. Nox can.the'plain”intgaaﬁeﬁtfoﬁ'tﬂehfeteqeing'weres bei?:gi

eEcaped bj a clalm thé terms  would have beeﬁ;igeempreheneible to. |

4 B = s

the - trlbal representatlves : The eencepts:embodiee iﬁ eaeh "ueﬁai7

and accustomed érounds and gtations" erfﬁinﬂeomﬁeﬁ_witﬁ all othet?
c1tlzens of the’ Terrltory" are ones capable of- belng graeped by
any 1nd1v1dual, llterate or- llllterate, schocled or unschooled

The rule then,that the word"of a treaty 1f they have a clear  £-
and well deflned meanlng should not be dlsregarded or.. altered,

to obtain a desired social. ob]ectave or'to qo‘:egt,a fanc1ed

0
. T

wrong which is solely Wlthli the scopeﬂofnCongress,'should be

PR, f '.‘-"“"‘*ﬁttﬁgﬁ-..

applled and attempts *o ; alter thelr"meanlhg bx lengthy anthro—_-"
e E S 7 o AP R = 4=~~ [y

£

U‘d

pological eXLgeses Nohale legend should no e'allowed

D. Pollce Ppwer of . States.pé,‘
1. L TYu g " 1 A 3 = RO
. The lnherent power of a State as a SOVerelgn to regulate

and cOnserve the fish and game resources Wlthln its boundarles

FRERTRET R g

mwequally often referred toras the "pollce power" of. the State-— .

has been recognlzed undeVLatlngly 1n a long serles of caees,both

from the State of’Washlngton and frOm the U S Supreme Court

w1thout reservatlon oxr: hESltatan, are State V. Towessnute,_BQV:”'

kS T e N s

Wash. 478 and State V. AleXLS, 89 Wash 492 The flrst case Tefﬂ

. T LT

1nvolved a member oﬁlthe Yaklma Trlbe and the second lntereet— S

lngly;eneegh, a meml,” In_the %atte; cege,_ln the perieuriam ’
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L "Under the fedexfl deClSlOns, as we under-'_“ L
stand them, Congress, in making provision for T
- Indians, could not do it at the expensemof the S
"police power of_ the iuture state, {Emphasis .~
“gupplied.) N T

:In what 15, of ooursé:'the most recent deCLSlon for the

t g™ - g __;_-nu'-un.

guldance of all ln the, lnstdnt case, Puyallup Trlbe V. Department

of Game, 391 O, S 392 Just;ce Douglas,'at p{ 399, quotes the

rule from the prEVLOUS case .of Tulee i Washlngton, 315°U.8. 681

that. the treaty left the stdte,

‘Ta'u '
i.

i R 5w R
“w1th_power to lmpose on Indlans, equally
.with others, such restrictions of i purely regula-
' tory nature concernlng_the time ‘and mannexr of :
. fishing outside the reservation as-are- necessary

. for the coqserVatlon'of fish."

‘Later, on the same page “he statesi””

t o

. - ."The overrldlng’pollce power of the State,,'
fexpressed in nondlscrimlnatory measures for con-—

I T T . I

Later, on pp. 389 and 400 he qgotes frpm*KénhedY'v}_Beoke:,:

241‘U.S;f556 as follows, TR Tt
r | "We do not thlnk that it is a proper construc- -
" tion of the reservation in the conveyance to regard. . B
.1t as an attempt either to reserve sovereign
' prerogative or so to;divide the inherent power o
of preservation as to.make its. competent exercise = .. .0
- impossible, Rather are we. of the opinion that e
 the clause is fully satisfied by considering it
a Leservatlon,of a privilege of fishing and
hunting -upon the granted lands in common with the _.
' grantees, and others:to whom the privilege might
. be: ex;ended ‘but subject nevertheless to that
" netessary power of appropriate. regulatlon, as to
' all of those privileged; which lnhered An the. .
' sovereignty of the State over the lands where the . _. :
prlv11ege Was | exerc;:ed 241 U.S." &t 563-564, [
- 60 L.E4. at 1172

B LT
DA s

5 ihe'case desplte the muitltude oﬁ;parties and the volume_
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of exhibits and the wide xanging_scope;of;pret;iéiqﬁéscovery7;;ﬂ; !
proceedinqs, is basically,still a*Simple'one,’ Are the,wordS' R

"the rlght of taklng flsh, at. all usual and accustomed grounds

- — rme—a Cal Ao [

" and statlons; . ... in commén wmth all c1tlzens of the TerrLthy,"

amblguous? They aré not. Does. the state have, -ag- an 1nherent o

power of soverelgnty, a pollce power to regulate the flsh and game
w1th1n_1ts boundarles° It has——by both state and federal deCLSlonﬂj
of. long standlng.*‘ o '::‘ %f ﬁt: Coe

- As to. the Reefnetters, the.sub—questlone ate:f-ﬁee tﬁeiiL.
state .ox ‘the reefnet operatorsfq%scr?m§hate@iag§in§tvthewLummégf-

. H ’ _ 'AEV: ) i R ‘_,.:_l.'r,gf ,;. PR .p-‘n,.-‘;::'"'.f.-”-_é.e'.,‘.;.{ "- . . ..
They have  not--either by law, regulatxontor-conceried activity

by the licenee’holders '.Are the reefnetters[ -asg, presently
. % _',} _;._z . ) ; & . “;;-jr. 1.

H t k‘_».ag ? ¢ s r‘- H & . L
llceneed and 1Lmlted by the state flshlng at “usual and accustomeﬁ'

grounds and stations" of the. Lummls7’ {t 1§ hlghly doubtful that nE

they are, methods ‘were. 80 different"ln pre treaty days,:"ownershlp‘

of: 31tee was never in any w1se of A type or . nature such that.the

helrs of Lummls who 125 yeare ago may have flshed in some of these

areas . could now- by ahy stretch of the lmaglnatlon be entltled to

an “inheritanceﬂ of them; (elso,'how would such "heirs" be
determined?); the areas,in'qﬁestiohﬁere 5e§oﬁd thehgeographical .
llmlts of the grants, by the Treaty of P01nt Elllott to the

Lummis and they are Suff1c1ently g portlon “of ‘the open seas®™ |

that they cannot be cons;dered’"grounds“ or “statlons" The most]l

that could be said of’ any- rlghts possessed by the Lummls would o

be totsay that. they have the'rlght as does every other CLtlzen, -

t
B s s -

to reefnet wheraver it is fea51bler but only in conformlty W1th

such laws and regulatlcns as- the state may adopt to meet the
: - JEL =y

needs of conservatlon of a® resgurce Whlch could OthEIWlse be

P : . — gz

permanently depleted~—to the detrlment of all

ﬁhefLummle, off thelr reservatlon, have'rlghts——many rlghts

]
]

ca - .o - ar
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but they are. only‘sueh by tﬁé Fourteenth}Amendﬁéﬁt, and by any |
fair lnterpretatlon of theiTreaty of’ POLnt Ellldtt ‘as.ake - -
51m11ar to those enjoyed by the non—Indlans
% i ; vl L'_' EFog 0 Y% .
e v F LR A T . R
. Respectfully Submlttegti _ !
”"”’ASMUNDSON RHEA & ATWOOD T " !
Of Attorneys ‘forIntervenor
Defendant Washington Reef Net |,
) Owners ASSOClatlon g .
= ; : |
: =T i
f - i _
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