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DAVID E. RHEA
ASMUNDSON, RHEA & ATWOOD
Attorneys at Law
220 BNB Building
Bellingham, Washington 982.25
Telephone2 (206) 733-3370

Attorneys for Washington Reef
Net. Owners Association

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

'AT TACOMA

UNITED STATES OF AMERICA, et al. , )

10 Plaintiffs,
CIVZL 'NO. 9 2 1 3

)

12 STATE 'OF WASHINGTON, et al. ,

) PRETRIAL BRIEF OF 1NTERVENO
DEFENDANT WASHINGTON REEF,

) NET OWNERS ASSOCIATION

13 Defendants . )

19i I. INTRODUCTION

20
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22

25

27

30

As has been pointed out in the pretrial discovery procedure

and in the final pretrial order submitted to the Court, the

Washington Reef Net. Owners Association is an unincorporated group

which, has been in existence since-. the fatly 1950s. Prior to its
inception, there .were .other organizations of'the individuals who

fished by this method. .A !'reef ..netN is- well defined in the.

Department of Fisheries poZ'tion, of the. Egashington Ad2)2inistrative

Code, 'at WAC 220-16-080,

"REEF NET. 'Ree'f" netl shall Ibe~~ned as a. ,

non self-fishing open bunt square .or rectangular
section of mesh netting suspeh'fed &egvpen tIfo anchored.
boats fashioned in Such' a manher'= fhat toR impound
salmon passing over the net, the net be raised to
the surface. The lead or leads of any 'reef net'
must be floating at-,-pll times. , except under stress
of tidal conditions', = and shall not be fixed to any
piling whatsoever, nor shall 'the 1@ad or leads be
constructed of any kind of mesh webbing. ln the
construction of. any 'reef net' no principle af a
fyke net. or fish trap may be employed. "

Pretrial Brief -D.'WashingtorI Reef
Net Owners Assocfation
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They have long been:regulated and controlled by the State

2 of Was'hington, ' the current .-tatutes rwelatinc to them being

RCW 75.12.140, creating "reef net fishing areas"; RCW 75.12.150,

authorizing the Director of Fisheries by appropriate regulations

to specify the distances to be maintained between rows; RCW

75.12.160 which makes commercial salmon fishing- with reef nets

unlawful elsewhere; and RCW 75.28.220 which fixes the amount to

10

12

be charged by the. Director for the annual license.

Additionally, the Fisheries section of .the Washington

Administrative Code recognizes and regulates them extensively, in
1.

addition to the definition already quoted above. WAC 220-'47-050

fixes the seasons 'for the Various areas, WAC 220-47-303 'explici. t'el

imposes restrictions on the'size and type of mesh which can be

used as well as the number. and. length of the "leads" which may be

used, and WAC 220=.47-401 fixes the seasons.

Their legitimacy was expressly recognized by the Supreme

Court, of this state in a challenge that they were a fixed fishing

19

device and hence a forbidden "trap" in the case of State ex rel
Pirak v. Schoettler, (1954j 4KWn. 2d 367.

20 In short, it may well be said, then, the police power of

2I. the state. has been abundantly exercised in the defining, locating

and regulation of. them.

24

25

2I)

II, ISSUE

The .issue as to this Association has, by the terms of the

Final Pretrial Order and the Pretrial Brief of the intervenor-

27 plaintiff Iummi. Indian Tribe. becomes, squarely one of whether they

may continue thus to operate or whether they should be banned or

3PP

3l

32

limited on the theory that they are operating at or in "usual and

accustomed grounds and stati. onsw of the Lummis contrary to the

provisions of the Treaty of-Point 'Elliott. Cou'nsel for the I,ummis

pretrial Brief — Washington=Reef
Net Owners Associ. ation.
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has also at various times pressed the ar&yztLent that they have bee&

systematically excluded or prohibited by a concerted and illegal
action of the non Indians who hold reef net licenses and have

operated such gear for many' yeNaErs.

III. DISCUSSTON AND LEGAL AUTHORITIES

Deliberate. Exclusion'.

Whether or not there has been 'such an exclusion is basicall

solely and only a factual qhestion, '

By the pretrial depositions

12

13

15

16
1'

17

18

19

20

21

22

of'reef net. ownerS, Zohn R. Brown, Jerry M. Anderson and Glenn H.

Schuler, as well as LummiS,
' Zohn B. Finkbonner, Herman Olsen. and

Forrest L. Xfnley, incorpor'ation of which in the Final Pretrial

Order 'herein has been requested by the Aseociation2 they clearly

appear t'o hav'e in no wise been excluded--they have in fact been'"I

encouraged to )oin the crews operating such locations, but have

indicated .no sustained interest;in. so doing. It is also abundantl

apparent in the depositions that nothing prohibited the tun@is

from seeking a lo'Cation and fishing in a,mGLnner in keeping with

the, methods and practices of the industry. The fact that. the

user of a location has the right to return to .it the, following

year and usually 'leaves his anchors, tTher'e to. indicate his intent .

so. to do does noh in any fashion imply an exclusion. The t,ummis

could, acquire-gear. azId locataqns pBrjcj.selj the same -aS the present,

members .of the Association do and have .dome. XocaStrOnSE' are- at.

2f
29

3

times "abandoned and they would be equally entitled to reactiv'ate

such a location and operate i.n the usual oner at such point.

Their rights to. return to such s-loct2tz. cn in subsequent years

would'be equally respected. . It will be shown by further evidence

at. trial that there would be but. an UOklahoma land rush" type of

3)
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chaos, if some orderlinesTS W Xe riot, maintained and=, followed by the

reef net fisherme'n being- entitled to resume 6perBatfonA 'each year

at the location they had us d the previous year if they desired

so to do. (In this connectioh. , it should also. be noted. that the

theory of true UownershipN b~ LLuIImis- in' PEre-.treaty days is wholly

untenable, requiring as it does, and as Dr. Riley points out,

8

9

10

concepts of propexty not known to loose social structures of, such

Indian tribes and bands. Also, pre4treaty practices as to the .use

of locations were; precisely the same, i.e. ,— no other Indian would

take a location if it were' in use by a prior occupant. }

13

14

15

15

B. Inter retation of Treaties.

Once again, as in so many prior cases, both state and

federal, it.is the meaning of the words "at ail usual and accustomed

grounds and stati'onsU and "in common with citizens of the Terri-

toryU that becomes the major issue in the case, the answer to

which, plus the question of the amount and, extent of a state' s

police power over its fishery resources, solves the dispute.

At the outset, as has been pointed orit. by the Association

at appropriate points in the. Final Pre'tri. al Ox;der, it will be

contended that the' boundaries of. the rights conferred upon the

Lummis by the Treaty of Point. Elliott w'i, ll be only to the line of

2k

25

25

2v

mean low tide and shall not, be deemed to extend to the open

waters of Puget Sound -an arm and. part of the "high seas"; in

other words, such sea .areas cannot be corisidered "grounds" or

"stations" as those words are used in the Treaty.

Next comes, however, -the problem of the overall inter-

30

pretation to be given to the words of, the Treaty and much

authority has' already been cited by the Various plaintiffs

indicating that txeaties wi, th Indians should be interpreted

344

Pretrial Brief — Washington.
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liberally and all doubts resolved in favor of 'the tribes.
Common senlse, and prior. , sound legal authcrity, indicates

there are clear and necessary limitations upon this rule, however.

As was so well stated by Justice Hale of our own state
Supreme ..Court, in his dissent in the. second decismn in Department

of Game v. Pu all'u Tribe, 80 Wn. 2d 561, at p. 577,

10
l

11

13

ill

15

16

12'

I

18

20

21

22!

23

22I.

?~)

30

31

3E.I

"There is, I perceive, a'cur'ious aura of
romantic whimsy suffusing 4e 'law of.Indian treaties.
Indian treaty cases seem never quite fully to depart
that peculiar genre of elemental HLRlodrauIa compounded
more of fahtasy than fact, more oi' folklore than
truth--all subject to the inevitable distortion of
time and histcgy--in order, to rpach a devoutly
wished judicia1, Cons'um'matfon. ' Although this, IILay
make for good reading, it. probably' produces bad.
law, Inexorably inheif ng in these decisionlsLlon-
Indian treaties, I think, fs the judicial conscience
which aspires someho'LN' to right What the courts, think
to be histori. cal wrongs —-eygn-if . the Treaty is
somehow twisted out of„ shape to achr'eve it. Thus,
in indian treaty law, the I'ndian occupies a tradi-
tionally exalted posi tsioTn; the pioueersl .and the
gove'rnment which encouraged them to settle and
develop this Western. . fro0tier a correspondingly
low one; and the treaties undergo an inevitable
distortion in the process. The time mus't eventually
come, however, when the courts wil. l have to construe
the Indian treaties, as the parties' intended and as
common sen'se dictates. Whatever pangs of. conscience
t12e. judicipry may have developed through the present. .
century concerning treatment of, .the, Indians more
than a century ago at. , the hands of, the citizenry„
misconstruing the treaties is a poor means of
expiation. ' Two wrongs do not make a right and the
courts cannot and ought not remedy such wrongs
whether r&1 or imagined by revising the treaties
and inventing special; rights in order to come up
with a result which comports with the jud3 ciary's
ideas ex post facto of what the treaty should have
said. If the treati, es with the I'ndians'did not
afford treaty Indians'exclusive rights or preferen-
tial pr'ivilege in the state' s. lakes, rivers7 streams
and bays, the courts ought not accord such preferen-
tial rights and privileges .to their descendants.

Courts must accept the treati, es as written and
cannot alter or amend them. Kansa~ or Kaw Tribe of
Indians v. United Statesl 80
cert. en'. e , U.~77, 80 L. Ed. 408, 56 S. Ct.
88 (1935); Osage. Tribe, of Indians v. United States,
6:6 ct. cl. 67 78T, appea 2. sm2. sse an cert.
denied, Osage Indians v, UnitecL States, 279 U. S.
811, 73 L.E , Ct. } . If a

Page 5
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3'

treaty did not give t3ie Indians special times and
places in which to fi.h, , the court is without power
to write a new treaty giving their descendants such
special privileges. "Whatever rights Indians may
once have .possessed to treat with the United States

' as a contracting entity ended w'ith the act. of
March 3, 18712 Rev. S)tat. 5 2079, 25 U S C 5 71,

' which abrogated the treaty-making power with the
Indian nations and tribes

10

11

12.

13

14

15

1(i

17

18

20

23

'
233

Lacking the .constitutional power. to make treaties
of any kind, the courts are 'equally without power to .
rewrite than from tirxe to. time or at all--even to
achieve what the courts believe to be a good result, .
The judicial function is limited, 1 think, to enfofcing
and upholding the treaties according to their con-
tent and spirit. Accordingly, judicial process is

, nat the medium nor is the courthouse the place. . to
rectify the wrong, real or illusory, 'doneI to the
Indians by the pioneers and the United States. govern--
ment more than a century acro. Any wrongs done the
Indians, if genuine and shown to persist down through
the generationsi should be righted by the Congress. "

Other and h.igher authority also supports this view. In

Northwestern Shoshone Indians v. United States, ' (1944) 324 Ik. S

335, at p. ' 353, Justice .Reeiii writing the majority opinion, states

NWe attempt to deter'mine what the parties
meant. by the treaty. -We stop short of varying
its terms to meet alleged injustices. Such gener-
osity, if any may be".called for in the relations
between the United' States and the indians, is for
Congress. U

i Justice Jackson, concurring for himself and Justice Black,

states, -in the same case Iat p. 356, while addressEing himGSelf to

the question of the liberal' interpretation of Indian treaties,
9 9.

"Even, if both parti'es; to" these agreements were
oX our own stack, [i.e. , non-indianJ, we being a
record-keeping people, a court would sti.ll have
the gravest difficulty, determining what, their
motives and intentions and' meanin@ were. statutes
of limitat'ion cut off, most such rn uiries rot

. because a claim beep'mes less ust the lon er it
rs 'denied but because another olic intervenes—the oli to leav'e''in re ose matters which can

,
'no ion er be the sub 'ect of intelli ent ad udication. "

Emp asis supp ie

In Choctaw Nation of Indians v. United States, (1942)

318 U.'S, 423, at. p. 431, Justice Murphy stated,

Pretrial Brief — Washington
Reef Net Owners A'ssociatiori.
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3

4

5

5

12

15

16

17
I

lfl

UQ f course treaties ' are .cotnt'strued motreG
' liberally than privatw 'agreem'ents, and to ascertain
, their 'meaning we may look beyond the writ. ten words
to the history of the treaty, the riegotiations,
and the practical construction adopted by the
parties. Factor v. Laubenheimer, 290 U. S. 276,
294, 295, ~LE 5115, , T5, 54 E. Ot. 191;

' Cook v. United Statett, 288 U. S. 102, 112, 77 L. Ed.
, 641, 646, 53 S. Ct. 05. Especially is t'his true
in interpreting treaties and agreements wi. th the
Indians; they are to the construed, so far as' pos-

' sible, in the sense in which the Indians' understood
them, and 'in a. spirit which generously recognizes
the full obligation of this nation to protect
the interests of a dependent people. ' Tulee v.
Washington, 315 U. S. 681, 684, 685', 86 T . EK T115,

' ITT9, TX&0, 62 S. Ct„ 862. See 'also United States
' 1 , 1 1 , S. Ct„' 794; Choctaw Nation v.

United States, 119 UES. 1, 8, L. E , 315,

tt o R tt t
to. reme a c a me:Ln3ustrce or to ac neve t e

' asserted un erstandrng of e artres. X . Un&ted
States v. Octaw Nations, 1 U. 94,~~2

L. Ed. 1, , ~21 S. Ct. 149; United
States v. Mille Lac ?3and, 229 U. S. 498,
57 L. Ed. 1 , 1 , YY S. Ct. 811." (Emphasis
supplied. )

I

We must then. abide by the plain, clear meaning of the key

words .already quoted above-:='!at all usual and accustomed. grounds

and stations" and ".in common. with all other citizens. of the

12!

20

21
I

TerritoryN. Involuted or artificial reasoning will be of no

avail--it, has already compounded the problem as has a sophistry

of Nreserved rightsU.

"Usual and Accustomed Grounds and. Stations. U

2L

25

As has been pointed out elsewhere, no courts, state or

federal, have attempted fully to analyze or define the foregoing

term. That leaves no alternative, therefore, but to refer to

the basic and'customary meanings attributed. to the words which

together. create the phrase.

-Black's Law Dictionary, Eburth 'EditionE (1951], defines

"usual" as,

34!
4 2' i 4 1
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4

10

11

12

"USUAL. Habi. tuel; or'dinary; customary;
- -according to usage or custom; commonly established,

observed, or practiced. Such as is in common use
' or occurs in ordinary practice or course of events.

See Chica o & A. R.CO. v. Haused 71 Ill.App. 147;
Kello g v. Curtis, , Me. 1 , 31 AmPRep. 273;

' Oi men's Reci rocal i'Css'n v. Gilleland, Tex. Com.
App. , 1 S.W , ; Ro erts oa Co. v, Cor-
der Coal Co. , 143 Va.=.133, - N .E. 41,
EEGE . E N*

' P 0. C . , 47 tl N 272, 141 P. 2d

- ~ AUG&-EB
"Accustomed" is defi]red:in the -. same. worg. .044sPP

Nhabitual; often used; synonymous with usual;
FarWell v. Smith, 16 N. J.ILasw, 133."

(It is to be noted, then, that the wards. have nearly

identical and interchangeable meanings an'd they reflect the

redundancy so dear to the h arts o'f Victorian legal draftsmen. )

, -"GROUND(S) . Soil; earth; the earth's surface
appropriated to private use and under cultivation
or susceptible .of cultivation.

Though this term is sometimes used as e uiva-
lent to. ' n ', it is ro er o a more zest. ted
81 ni 1cation, ecause 1t a 1es strict onl
to e sur ace, and a' wa s means ry an . ee
Wood v. Carter. p 70 Ill.APP. 8; State v. Jerse
~Crt I N. J.L. 529; Com, V. RoxburyP Gray,
Mass. , 491." (Emphasis supp ie

20

21

22

23

2'
2r&

2rr&

27

28

29

NStation(s) . This word, unfortunately, is not defined in

Black's Law Dictionary. Recourse to Webster's New Twentieth

Century Dictionary, Unabridged, Second Edition, — (1964), defines

it as,
"The place where a person or thing stands or

is located, especially an assigned post, position
or location;
"In common". The definition of this term, in Black, is,

"Shared and respected title, use, or enjoyment,
without apportionment or division inta individual
parts; held b several for the equal advanta e,
use or en o ent o a . Hewit- v. Jewe 1, Iowa

N. W. 8. U Emphasis supp ie
Putting the foregoing definitions together, we cannot

come up with any other possible. meaning for them than that .the

32
Pr'etrial Brief - Washington
Reef Net Owners AssociatiorI
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treaty Indians were given tkle right to contiJ7ue to fish at, their
usual places, on —land, but their enjoyment thereof was to be

equal to, in all respects, buuGt not. supeiior to, the rights of the

5

6

other;citizens of" the Territory, i e. ; the present citizens'of

the St'ate of Washington. No "super" r'iI7hts or special privileges

can be inferred

Nor can the plain intendment of the foregoing words be-, — .

10I

escaped by a claim the terms would. have been incomprehensible to

the tribal representatives. The concepts embodied in each "usual

and accustomed grounds and:-tationsS or "in common with all other

citizens of the Territory" are ones capable of being grasped by

13

any individual, literate or ' illiterate, schooled or unschooled

The rule. then that the words of a treaty if they have a clear

and well defined meaning should not be disregarded, or altered,

16

17

18

19

to obtain a desired social objective or to, qogrect„ a fancied

wrong which is solely withi:z the scope of Congress, should be

applied and attempts -tb alteKr their weanmg by' 'lengthy anthro-

pological exigeses ci" legend should not be a;llowed.

20

21

D. Police Power of States.
The. inherent power of a State. as a soverez. gn to regulate

and conserve the fish and game resources within its boundaries

--equally often referred to -as the "police powerU of the State--

25

has been recognized undeviatingly in. a long series of cases, both

from the State of' WashingtonP and from the U. S. Supreme Court.

27

2$!

29

30

31

The earliest Washington cases to assert this principle,

without reservation or hesitation, aie. State v. Towessnute, 89

Wash. , 4782 and State. v. Alexis, 89 Wash. 492. The first case

involved a member, of the Yakima Tribe and the second, interest-
In the latter case, in the per curiamingly, enough, a Lummi

Pretrial Brief —Washington
Reef Net Owners Association
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decision denying the petition for a rehearing„ it is stated,
"under the fedei;al decisions, as we' under-

stand them, Congress, ' in making provision for
Indians, could not do it. at the ense of the

I . ~t' t t t. . ES
supp 1e

ln what is, of course', the most redent decision for the

guidance of all in the, instant case, Pu allup Tribe v. Department

of Game, 391 D. S. ' 392, Justice Douglas, at. p.' 399, quotes the

rule from the previous case .of Tulee v." Washington, 315 D.S. 681E

12

13

14

15

17

18

19I

20

21

22

24.

25i

2fi

27

28

29

v. Becker

"We do not think that it is a proper construc-
tion of the reservation in the conveyance to regardit as an attempt either to reserve sovereign
prerogative or so to tdivide the inherent power
of preservation as to make its. competent exercise
impossible. Rather are we of the opinion that
the clause is fully sati, sfied by considering it
a reservation of a privilege of fishing and
hunting upon' the granted lands in common with the
grantees, and others to whom the privilege might
be extended, but sub'ject nevertheless to that
necessary power of a]opropriate .regulationt aS tO
all of those privileged, which irthered in the
sovereignty of the State .over the J.ands where the
privilege was exercised. 241 U. S. at 563-564,
60 L.Ed. at 1172.B

I.A T B- -=- +.4 g

ZV. COBCLUEIOE

that the treaty left the state,
"with power to impose on. Indians, equally

with others, such restrictions of a pur'ely regula-
tory nature concerniii'g the time and manner of
fishing outside the reservation as-are necessary
for the copservation -,of fish. "

Later, on the same page, he states,
"The overriding police p'ower of the State,

; expressed in nondisci:iminatory measures .fovr con-
serving fi,sh resources, is preserved. "

Later, on pp. 399 and 400, he quotes from Kennedy

241 U, S. 556, as follows,

30 The case, despite the, multitude og parties and the volume

Pretrial Brief —. Washington
Reef Wet Owners Association

Page 10

ASMLINDSON, RHEA B ATWOOD
ATTORNEYS AT LAW

SUITE 220 BELUNGNAM NATIONAL BANK BUILDING

BELLINGNAM. WASNINGTON 99224SEG
TELEEEOEE 1JE.EETD



of exhibits and the wide ranging scope. of pretrial discovery

proceedings, is basically still a simple one. Are the words,

"the right of. taking fish, at all usual and accustomed grounds

and stations, in common with all citizens of the Territcry,

5 ambiguous? They are not. Does the state have, as an inherent

power of sovereignty, a police power to regulate .the fish and game

within. its boundaries? Zt has--by both state and federal decision

8 of. long standing.

As to. the Reefnetters, the sub —questions are= Has the

100

l

state .or the reefhet. operators' discriminated against the Iummis?

They have not--either by law', regulation T}r concerted activity

13}

by the license holders. Are. .the reefnetters -as presently

licensed and limited by the. state, 'fishing at usual and accustome

15I

grounds and stations" of the Lummis?' It is highly doubtful that

they are; methods were. so different- in pre-treaty days; "ownership

16 of sites. was never in any wise' of a type or. nature such that the

heirs 'of Lumm'is bio 125 years ago may have= fished in some of these

areas. could'now by any stretch of the imagination be entitled to

an "inheritance" .of them; (alsoP how would such "heirs" be

20 determined?}; the areas in question are beyond the geographical

211 limits of the grants, by the. Treaty of Pcint Elliott, to the

222 Lummis and they are sufficiently a portion of the "open seas"

that they cannot. be considered "grounds" or "stations". The most

that could be said of . any rights possessed by the Lummis would

be to nsay that they have the right, as do'es every other citizen,

to re'efnet wherever it is fea(sible„ but only in conformity with

27

2!

3(

such laws and regulations as the state may adopt to meet. the

needs' of conservation of aTrB'esgurce"which could otherwise be

permanently depleted —to the detriment of all.
The Lummis, off thei. r reservation; have rights--many rights

31
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but they are only such, by the Fourteenth Amendment, and, by any

fair interpretation of the Tieaty of P'oint Elliott, as aie

similar' to those enjoyed by the non-Indians.

Respectfulll7. submitted,

. ASMUNDSONI RHEA & ATWOOD

ID . RH
Of Attorneys for'Llntervenor
Defendant. Washington Reef Net
Owners As'sociation
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