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Upon consultation with the Court and counsel for the parties

(each of whom has signed below with designations of whom he

represents), this pretrial order is hereby entered. Upon its
entry, all pleadings pass out of the case; and this order shall

not be amended except by order of the Court pursuant to agreement

of the parties or to prevent manifest injustice. Counsel of

Record for the parties and amici are named on the attached list.

PART ONE

JURISDICTION AND VENUE

1. Jurisdiction is vested in this Court~ by virtue of:

a. " 28 U. S.C. 51395, in that the United States brings this

action on its own behalf and on behalf of the following Indian

tribal political entities recognized as such by the United States

in connection with its administration of' Indian Affairs:

The Moh Tribe or 13and oi' Indians;

The Makah Indian Tribe of the Makah Indian Reservation;

The Muckleshoot Indian Tribe of the Muckleshoot
Reservation;

The Nisqually Indian Community of the Nisqually
Reservation;

The Puyallup Tribe of the Puyallup Reservation;

The Quileute Tribe of thc Quileute Reservation; and

The Skokomish Indian Tri'be oi' tne Skokomish Reservation.

b. 28 U. S.C. 51331, in that the matter in controversy

involves the fishing rights of each of the following Indian tribes

or bands (herein collectively referred to as "plaintiff tribes"

29

30

31

"This agreed statement as to jurisdiction is subject to the
contention of the defendants that the exct.usive jurisdiction to
hear and determine this action is before the Indian Claims
Commi. ssion pursuant to 25 U. S.C. 5570-70v. See Part ~i infra,
Issues of Law, Paragraph ~4-

Pape 2 — FINAL PRETRIAL ORDER



] and indi. vidually by the shorter name set out after each such

tribe} which in each case have a value in excess of 410,000,

3 exclusive of' interest and costs, and are claimed to exist and to

be secured under the Constitution, laws and treaties of the

United States listed next to the respective tribe:

8

9

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30
31

Hoh Tribe of Indians
("Hoh Tribe" )

Lummi Indian Tribe
("Lummi Tr'ibe'r)

Makah Indian Tr ibe
("Makah Tribe" )

Muckleshoot Indian Tribe
("Muckleshoot Tribe" )

Nisqually Indian
Community of the
Nisqually Reservation
("Nisqually Tribe" )

PuyalIup Tribe Gf trne
Puyallup Reservation
("Puyallup Tribe" )

Quileute Indian Tribe
(rrQuileute Tribe

Quinault Tribe of Indians
("Quinault Tribe" )

Sauk-Suiattle Indian
Tr ibe
("Sauk —Suiattle Tribe" )

Skokomish Indian Tribe
("Skokomish Tribe" )

Squaxin Island Tribe of
Indians
("Squaxin Island Tribe" )

Stillaguamish Tribe

Treaty with the Quinaeilt,
et al. , July 1, 1855; 12 Stat.
971

Treaty of' Point Elliott,
January 22, 1855; 12 Stat, . 927

Treaty with the Makah,
January 31, 1855; 12 Stat. 939

Treaty of Medicine Creek,
December 26, 1854; 10 Stat.
1132; and Treaty of' Point
El 1iot t, January 22, 1855;
12 Stat. 927

Treaty of' Medicine Creek,
December 26, 1854; 10 Stat.
1132

Treaty of' Medicine Crcck,
December 26, 1854; 10 Stat
1132

Treaty with the Quinaeilt,
et al. , July 1, 1855; 12 Stat.
971

Treaty with the Quinaeilt,
et al. , July 1, 1855; 12 Stat.
971

Treaty of Point Elliott,
January 22, 1855; 12 Stat. 927

Treaty of Poini. No Point
January 26, 1855; 12 Stat. 933

Treaty of Medicine Creek
December 26, 1854; 10 Stat.
1132

Treat;y of' Point Elliott
January 22, 1855; 12 Stat. 927

32 Page 3 — FINAL PRETRIAL ORDER



Upper Skagit River Tribe
(sUpper Skagit Tribe

Treaty of Point Elliott,
January 22, 1855; 12 Stat. 927

Confederated Tribes
Bands of the Yakima
Indian Reservation
("Yakima Nation"}

Treaty with the Yakimas,
June 9, 1855; 12 Stat. 951

c. 28 U. S.C. 51343(3) and (4), in that the plaintiff
6 tribes allege that defendants State of Washington, and its
7 Departments of Fisheries and Game have, under color of State law,

8

9
regulation, custom and usage, deprived them of rights secured to

them in the treaties cited in paragraph l.b. above and under the

1O Constitution of the United States, and those tribes seek equitable

14

15

relief for that deprivation.

d. 28 U. S.C. 5136?, as to the following Indian tribes each

having a governing body duly recognized by the Secretary of the

Interior in that this action is brought by each on its own behalf

alleging violations of its rights under the Constitution, laws

and treaties of the United States:

18

19

20

21

22

23

24

25

26

2l
28

30

31

32

Hoh Tribe,

Lummi Tribe,

Kakah Tribe,

Nuckleshoot Tribe,

Quileute Tribe,

Quinault Tribe,

Skokomish Tribe,

Squaxin Island Tribe,

Yakima Tribe.
2. Jurisdiction over the Nashington Reef Net Owners Associa-

tion exists by virtue of the prior order upon the first pretrial
conference heretofore entered herein wherein the motion of Nashing-

ton Reef Net Owners Association to intervene, filed December 30, 197
was granted, the grounds of the motion having been that specifically
by the terms of' the complaint in intervention of the Lummi Indian
Tribe the property interests of the members of the Association were

af fected.

Page 0 — FINAL PRETRIAL ORDER



3. An actual controversy exists between each of the plaintiffs
on the one hand and each of the defendants on the other, as to the

nature and extent of the claimed treaty fishing rights of the plein-

tiff tribes and the attempted regulation thereof by the State defen-

dante, except that the controversy between the defendant Reefnetters'

Association snd the plaintiffs is limited as stated in paragraph 8

below.

4. Declaratory judgments are properly sought pursuant to

10

12

13

14

15

18

17

18

19

20

28 U. S.C, gg 2201 snd 2202 and this Court msy grant such relief.
5. This case is limited to the claimed treaty-secured fishing

riehts of the plaintiff tribes, as they apply to areas within the

Western District of Washington, within the watersheds of Puget Sodnd

and the Olympic Peninsula north of Gray's Harbor, and in t' he ad]scent

offshore waters which sre within the jurisdiction of the State of

Washington. The sub]ect-matter of this case is limited to the appli-

cation of those rights to the anadromous fish which are in the waters

described, including such fish which sre native to other areas.

6. Venue is properly laid in this Court under 28 U. S.C. Eg ]391(b),
in that all defendants reside within the Western District of Washington.

21

22

23

PART TWO

PARTIES & PARTICIPANTS

24

25

2B

27

7, The parties plaintiff in this case are as follows:

a. The United States of America;

b. The following Indian tribes or bends:

28

29

30

31

32

GPO:
an 0 cs-nl
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Roh Tribe,

ii. Lummi Tribe,

Makah Tribe,

iv. Muckleshoot Tribe,

v. Qu'leute Tribe,

vi. Quinault Tribe,

vii. Sauk-Suiattle Tribe,

viii. Skokomish Tribe,

ix. Squaxin island Tribe,

x. Stillaguamish Tribe,

xi. Upper Skagit Tribe,

xii. Yakima Tribe.

Except as expressly stated to the contrary below in

PART FOUR, the parties admit that each of the above thirteen

pla'ntiffs has standing to maintain its claim of violation of

rights secured by treaty.
8. The parties defendants in this case are as follows:

a. The State of &Jashington (herein sometimes referred

to as the "State" );
b . Thor C. Tollefson (herein sometimes referred to as

the "Department of Fisheries" or "Fisheries defendant");

c. Carl Crouse and the washington State Game

Commission (herein sometimes referred to as the "Game Department"

or the "Game defendants" ); and

d. Washington Reef' Net Owners Association (herein

referred to as the "Reefnetters Associations), which participates

~When used herein thc plural term "state defendants" refers
to the defendants named in subparagraphs a. b. and c. of paragraph
8.

Page 6 — FINAL PRETRIAL ORDER.



3
4

only with respect to issues affecting its members' claimed rights

and practices with request to their reefnet fishing operations

and to the meaning and application of the treaty language

involved.

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30

31

9. The following entities participate in this case as

amici curiae only and are limited to filing written briefs:
a. Washington State Sportsmen's Council, Inc. ;
b. The Association of Northwest Steelheaders, Inc. ;
c. State of Idaho Fish and Game Department; and

d . Purse Seine Vessel Owners Association.

Page 7 — FINAL PRETRIAL ORDER



PART TEEREE

ADMITTED FACTS

Any objection to the admission of an admitted fact is noted

4 immediately following the statement of that fact in brackets.

The following facts are admitted by all parties as true and are

6 hereby admitted into evidence, subject only to such objections,

y limitations or qualifications as are st-, ated herein immediately

6 following the fact. Each party reserves the right to introduce

9 oral or documentary evidence in explanation of and in addition

gO to, but not in conflict with, any of tEEe admitted facts, provided

that such evidence shall be subject to objection by any party

]2 on appropriate grounds.

I. TREATI STATUS AND STANDING

3-1. The United States has entered into treaties with

g6 certain Indian tribes. The treaties involved in this case are:
Ttse Treat y of I'tedicine Creek of December 28, 185'E,

wit;h the Puyallup, Nisqually, Squawskin and other tribes,
ratified March 3, 1855 and proclaimed April 10, 1855,

23

24

25

26

27
28

10 Stat. 1132.

The Treaty of Point Elliott of January 22, 1855,

with various tribes and bands including the Sakhumehu,

Lummi, Stoluckwamish and certain other tribes or bands

of Indians identified therein, ratified March 8, 1859,

and proclaimed April 11, 1859, 12 Stat. 927.
The Treaty of Point No Point of January 26, 1855,

with the Skokomish and other tribes, ratified March 8,

1859, and proclaimed April 29, 1859, 12 Stat . 933.
The Treaty with the Makahs (Treaty of Neah Bay)

of January 31, 1855, ratified March 8, 1859, and

proclaimed April 18, 1859, 12 Sta.t. 939.

32 Page 8 — FINAL PRETRIAL ORDER



2

3

9

10

12

13

14

15

16

17

IB

19

20

21

22

23

24

25

26

27

28

29

30

31

The Treaty of Olympia of July 1, 1855, and January 25,

1856, with the different, tribes and bands of the Qui-

naielt and Quillehute Indians, including the Hoh Tribe

or Band of Indians, ratified March 8, 1859, and

proclaimed April ll, 1859, 12 Stat. 971.
The Treaty with the Yakimas of' June 9, 1855,

ratified March 8, 1859, and proclaimed April 18, 1859,
12 Stat. 951.

Each of said treaties contains a provision securing to the

Indians certain off-reservation fishing rights. The following

provision from the Treaty of Medicine Creek is tvpical of these

treaty provisions:

The right of taking fish, at all usual and
ac cust omed grounds and stations, is fur ther
secured to said Indians, in common with all
citizens of the Territory, and of erecting
temporary houses for the purpose of curing,
together with the privilege of .hunting

II. STATE AGENCY POSITION ON TREATY RIGMT

3-2. In dealing with the claimed treaty fishing rights of
the plaintiff tribes, the Game defendants have taken the position

that the treaties cited in paragraph 3 —1 do not grant to any

Indian citizen or tribe any privileges or immunities greater

than those which those defendants r'ecognize as being held by

non-Indian citizens.
3-3. In dealing with the claimed treaty fishing rights of

the plaintiff tribes, the, Game defendants have taken the position
that they are bound, under thc Constitution and laws of the

United States and the constitution and laws of the State of

washington, to regulate Indian fishing activities outside

federal and Indian Reservation boundaries to the same extent

and in the same manner as they regulate fishing activity by all
other classes of citizens.
Page 9 — FINAL PRETPIAL ORDER



3-4. In dealing with the claimed treaty fishing rights of

the plaintiff tribes, the Game defendants have refused to attempt

7

8

9

10

11

12

14

15

16

17

18

19

20
21

22

23
24
25

26

27
28

30
31

to regulate fishing in waters subject to their jurisdiction so

as to accord any oi the members oi' the plaintiff tribes, at their

claimed. usual and accustomed fishing places, any opportunities

to take, by means other than angling, a fair and equitable

portion of the anadromous i'ish runs that are subject to the

regulatory jurisdiction. of those defendants, consistent with

adequate escapement for spawning and reproduction.
3-5. In dealing with fishing by members of the plaintiff'

tribes under claim of treaty right, the Game defendants and

their agents have seized nets and other property of those members

and have released, confiscated and attempted to prevent the sale

and transportation of anadromous fish which are under their

regulatory jurisdiction. and which have been caught by those

members.

3-6. The Fisheries defendant has promulgated certain

regulations governing fishing by members oi' some of the plaintiff
tribes under their claim of treaty right, taking the position

that those tribes hold a distinct treaty right to fish at usual

and accustomed places outside their reservations, the quantum of

which has never been adequately defined.

3-7. In dealing with I'ishing by members of the plaintiff
tribes in a manner different from that expressly provided in

its regulations, the Fisheries defendant and its agents have

seized nets and other property of those members and have

released, confiscated. and attempted to prevent the sale and

transportation of anadromous fish which are under their

regulatory jurisdiction and which have been caught by those

members.
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3-8. The State defendants have taken the position that the

plaintiffs Nuckleshoot, Stillaguamish, Sauk-Suiattle and Upper

10

Skagit Tribes do not hold fishing rights under any of the

treaties involved in this case.
3-9. The map marked JX-I depicts the waters and drainages

in the case area.

3-10. The Joint Biological Statement in two volumes (marked JX

2a and 2b) is a true and accurate copy of the document to which

the parties have stipulated as a Joint evidentiary exhibit.

12

14

15

21

22

2S

24

25

26

27
28

29

SO

Sl

III. IDENTIFICATION OF PARTIES

3-11. The Noh Tribe is the present-day tribal entity which,

with respect to the matters that are the subJect of this
litigation, is a political successor in interest to some of
the Indian tribes or bands which were parties to the Treaty of
Olympia. It, is recognized by the United States as a currently

functioning Indian tribe maintaining a tribal government. This

tri'ce is organized pursuant to section 16 of the Indian

Reorganization Act of' June 18, 1939, 48 Stat. 987, 25 U. S.C. 5076.

Its membership is determined in accordance with its Constitution

and Bylaws approved by the Assistant Secretary of the Interior
on February 28, 1969. Its present membership role was approved

by a representative of the Secretary of the Interior on

December 15, 1972. The tribe presently has approximately 62

members.

3-12. The Lummi Tribe is the present-day tribal entity which,

with respect to the matters that are the subject of th1s litiga-
t, ion, is a political successor in interest to some of the

Indian tribes or bands which were parties to the Point Elliott
Treaty. This tribe is recognized by the United States as a

currently functioning Indian tribe maintaining a tribal
Page ll — FINAL PRETRIAL ORDER



government. Its membership is determined in accordance with

its Constitution and Bylaws approved by the Assistant Commissioner

of Indian Affairs April 2, 1948, as amend. ed April 10, 1970.
It does not have a current federally approved membership roll
but it presently has approximately 1,500 members.

3-13. The Makah Tribe is a party to the Treaty

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22

23
24

25

26

27
28

29

30

with the Makah. It is recognized by the United States as a

currently functioning Indian tribe maintaining a tribal government.

This tribe is organized pursuant to section 16 of the said

Indian Reorganization Act of June 18, 1934, and is also

incorporated under section 17 oi' that act. Its membership is
determined in accordance with its Constitution and. Bylaws

approved by the Secretary of the Interior on May 16, 1936. It
does not have a current federally approved membership roll but

it presently has approximately 800 members.

3-IA. The Muckleshoot Tribe is organized pursuant to

section 16 of said Indian Reorganization Act of June 18, 1934,
and is incorporated under section 17 of' that act. The Tribe

is recognized by the Unit, ed States as a currently functioning

Indian tribe maintaining a tribal government. At least some

of the members of the Muckleshoot Tribe are descendants of
persons who were part of the tribes and bands who were parties
to the Treaty of Point Elliott. Its present membership roll was

approved by a representative of the Secretary of the Interior on

December 15, 1969, and a supplemental roll was so approved on

November 27, 1970. The tribe presently has approximately 386

members. Its membership is determined in accordance with its
Constitution and Bylaws which were approved by the Secretary of
the Interior on May 13, 1936, and as amended on June 14, 1961,

31
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1

2

8

9

12

13

14

15

16

17

18

19

20

21

22

223

24

25

26

27
28

30

31

and March 26, 1969. The Muckleshoot Indian Reservation was

established by Executive Order of the Pres1dent of January 20,
1857 (I Kappler (1904) 918-920) pursuant to authority under

Article 6 of' tire Treaty of Nedicine Creek, which was the only

pertinent, treaty then in effect.
„

The reservat1on drew 1ts name

f'rom its location on Muckleshoot Prairie and not from the name

of' any Indian group that was placed thereon. Pursuant to

authority of' the Treaty of' Medicine Creek and the Treaty of
Point Elliott, Indians from the Green and Nhite River areas,
who constituted bands which were parties to the Treaty of

Point Elliott, and some Indians from the upriver portions of
the Puyallup River who were party to the Treaty of l"ledicine

Creek, were removed to and consolidated on the Nuckleshoot

Reservation. The def'endants do not concede that all Indians

placed on the reservation were parties to any treaty and deny

that the present-day Indians of the Nuckleshoot Reservation

have any treaty rights. No aboriginal band or tribe known

collectively by the name "Muckleshoot" (however spelled) existed

at treaty t1me. Those Indians who were removed to and consolidated

on the Muckleshoot Reservation thereafter became known as the

"Muckleshoot Indians" or "Nuckleshoot Tribe. " On March 30,

1935, the Indians of the Muckleshoot Indian Reservation voted,

pursuant to the provisions of the Indian Reorganization Act

(48 Stat. 988, 25 U. S.C. 55476 and 479). , not to exclude

themselves from application from that, Act. That Act authorizes

"the Indians residi. ng on one reservation" to organize as a

tri'bal entity under the Act. The Act of' June 13, 1935, 49

Stat. 378, 25 U. S.C. 5478b, provides that nothing in the Indian

Reorganization Act "shall be construed to abrogate or impair

any rights guaranteed under any existing treaty with any Indian

tribes, where such tribe voted not to exclude itself from

the application o1' that Act.
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3-15. The Nisqually Tribe is the present-day tribal entity
which, with respect to the matters that are the subject of this
litigation, is a political successor in interest to some of the

Indian tribes or bands which were parties to the Medicine Creek

Treaty. It is recognized by the, United States as a currently

functioning Indian tribe maintaining a tribal government.

This tribe is organized pursuant to section 16 of the said

Indian Reorganization Act of June 18, 1934. Its membership

is presently determined in accordance with its Constitution

and Bylaws approved by the Assistant Secretary of the Interior
on September 9, 1946. It has a membership roll approved by

a representative of the Secretary of the Interior on November 3,
1965. A new constitution was adopted by the tribe on June 9,
1973, to become effective upon approval by the Secretary of

the Interior. The matter is currently pending before the Secretary.
The Tribe presently has approximately 61 members.

3-16. The Puyallup Tribe is the present-day tribal entity

which, with respect to the matters that are the subJect of' this

litipation, is a political successor in interest to some of'

the Indian tribes or bands which were parties to the Medicine

Creek Treaty. It is recognized by the United States as a

currently functioning Indian tribe maintaining a tribal govern-

ment. This tr ibe is organized pursuant to section 16 of the

Indian Reorganization Act of June 18, 1934 (48 Stat. 987,

25 U. S.C. 5476). Its membership is determined in accordance

with its Constitution and Bylaws approved by the Secretary of

the Interior March 11, 1936, as amended June 1, 1970. It does

not have a current federally approved membership roll but it
presently has approximately 600 members. This Court in
vni ted states v. washington, No. 39-71C3, determined that the

Puyallup Tribe has no reservation. This decision is now on

appeal to the Ninth Circuit, Court of' Appeals.
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3-17. The Quileute Tribe is the present-day tribal entity

which, with respect, to the matters that are the subJect; of this

litigation, is a political successor in interest to some of'

the Indian tribes or bands which were parties to the Treaty of

Olympia. It is recognized by the United States as a currently

functioning Indian tribe maintaining a tribal government. This
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tribe is organized pursuant to section 16 of the said Indian

Reorganization Act of' June 18, 1934. Its membership is determined

in accordance with its Constitution and Bylaws approved by the

Secretary of the Interior November 11, 1936, as amended March 11,
1949. Its present membership roll was approved by a representa-

tive of the Secretary of the Interior on December 26, 1972. The

tribe presently has approximately 450 members.

3-18. The Quinault Tribe is the present-day tribal entity

which, with respect to the matters that are the subJect of this

litigation, is a political successor in interest of some of the

Indian tribes or bands which were parties to the Treaty of'

Olympia. This tribe is recognized by the United States as a

currently functioning Indian tribe maintaining a tribal govern—

ment and is composed of Quinault and Queets Band of' Indians, and

other fish eating Indians of the Olympic Peninsula who were

allotted on the Quinault Reservation. ' Its membership is deter-

mined in accordance with its Bylaws adopted by its tribal

council on May 22, 1965, and recognized by the Bureau of Indian

Affairs. It has a membership roll of 986 approved by a representa-

tive of the Secretary of the Interior on March 31, 1973. Additional

applications for membership are pending.

3-19. No separate reservation was established for a. Saulc-

Suiattle tribe in their area. They were permitted to move to

reservations established in the general vicinity; and the ma]ority

who moved to a reservation moved to the Swinomish Reservation, but

Page 15 — PINAL PRETRIAL ORDER



most remained in their aboriginal area. The Sauk-Suiattle Tribe

is organized and incorporated under the State of Washington Non-

profit Corporation Act (R.C.W. 24. 03) and is not organized

pursuant to any federal law.

3-20. The Skokomish Tribe is, with respect to the matters that

are the subject of this litigation, a political successor in

10

interest of some of the Indian tribes or bands which were parties
to the Point No Point Treaty. It also includes descendants from

some Indi. ans to whom the Medicine Creek Treaty was applicable.
It is recognized by the United States as a currently functioning
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Indian tribe maintaining a tribal government. This tribe is
organized pursuant to section 16 of said Indian Reorganization

Act of June 18, 1934, and is also incorporated under section 17

of that act. Its membership is determined in accordance with the

Constitution and Bylaws approved by the Assistant Secretary of'

the Interior on May 3, 1938, as amended January 12, 1966. Its
present membership roll was approved by a representative of the

Secretary of the Interior on May 22, 1973. The Tribe presently
has approximately 016 members.

3-21. The Squaxin Tribe is the present —day tribal entity

which, with respect to the matters that are the subject of this

litigation, is a political . successor in interest to some of the

Indian tribes or bands which were parties to the Medicine Creek

Treaty. It is recognized by the United States as a currently

functioning Indian tribe maintaining a tribal government, This

tribe is organized pursuant to section 16 of the said Indian

Reorganization Act of June 18, 1934. Its membership is determined

in accordance with its Constitution and Bylaws approved by

the Secretary of the Interior July 8, 1965. It has a membership

roll approved by a representative of the Secretary of' the interior
on April- 20, 1971. Its current membership is approximately 175.
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3-22. No separate reservation was established for the Stoluck-wha-mish

Indian Tribe. That tribe was permitted to move to reservations established

in the general area near them; and some who moved to a reservation moved to

the Tulalip Reservation, but the ma)ority remained in their aboriginal area

along the Stillaguamish River, The membership of the Stillaguamish Tribe of
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Indians is determined in accordance with the Tribal Constitution snd Bylaws,

approved by the tribe meeting at the Western Washington Agency Office of the

Bureau of Indian Affairs on January 31, 1953.

3-23. The Upper Sksgit Tribe has prosecuted a claim against the United

States pursuant to the Indian Claims Commission Act of 1946 (60 Stet, 1049,

25 U.S.C. Section 70-70v-I). The Indian Claims Commission determined, in

The U er Sks it Tribe of Indians v. United States of America, Docket No. 92

8 Ind. Cls. Comm. 475, 476-477, 491, that said Tribe is the successor in interest

to the rights of an identifiable group of American Indians identified ss ten

separate villages on the Upper Skagit and Sauk Rivers in treaty times snd

subsequently known as "the Upper Skagit Tribe. " No separate reservation was

established for the Upper Skagit Indians in their area. They were permitted

to move to reservations established in the general vicinity. Most of

those who moved to a reservation moved to the Swinomish Reservation, but

the ms]ority remained in their aboriginal ares, The membership of the

Upper Sksgit Tribe is determined in accordance with Articles of Association

adopted in 1962. The Tribe is not organized pursuant to sny federal law.

3-24. The Yskima Nation is a party to the Treaty with the Yakimss. It

recognized by the United States as the currently functioning Indian tribe

composed of the tribes and bands consolidated into the Yakims Nation by that

treaty snd maintaining a tribal government on the Yakims Indian Reservation.
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Its membership is determined in accordance with the provisions

of the Act of August 9, 1946 {60 Stat. 968, 25 U. S.C. 55601-607)

and its roll and all additions thereto are approved by a

representative of the Secretary of' the Interior. It presently

has approximately 6, 040 enrolled members,

3-25. Defendant Thor C. Tollefson is the duly appointed,

7 qualified and acting Director of the Washington State Department

8

9

10

11

12

13

14

15

of Fisheries, an agency of the State of' Washington vested with

the authority to carry out the purpose and intent of' the laws of'

Washington pertaining to commercial and sport fishing for food

fish as defined by State law and to the propagation, distribution,

protection and promotion of food fish. As Director he is vested

with the authority to exercise all of the powers and duties of

that Department, including the authority to adopt and promulgate

regulations pursuant to said laws and to enforce said laws and

regulations. Under the laws of' Nasliington the various species

of salmon are classified as food fish and the Department of
'18 Fisheries has jurisdiction over their management, propagation
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and harvest, including sport fishing thereon. The Director is
appointed by and serves at the pleasure of the Governor. The

position is a full time position.
3-26. Defendant Washington State Game Commission is an agency

of the State of Washington vested with authority to carry out the

purposes and intent of the laws of Washington, including, the

adoption and. promulgation of regulations thereunder, pertaining

to the propagation, distribution, protection and promotion and

harvest of game fish as defined by State law and to enforce said

laws and regulations. The Commission is part of the Department

of Game. Under the laws of the State of' Washington steelhead

trout are classified as a game fish and the Department of Game
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1 has Jurisdiction over their management, propagation and harvest.
2 Defendant Carl Grouse is the duly appointed, qualified, and acting
3 Director of the Department; of Game. The Commission consists of
4 six part time commissioners having the qualifications prescribed
5 by R. C.N. 77.0A. QAO, appointed for staggered six year terms by tne
6 Governor. Three commissioners must come from west of thc Cascade

Mounts, ins Summit and three from east of that -Summit. The Director

10

is appointed by and serves at the pleasure of the Commission.

3-27. Defendant Washington Reef Net Owners Association is
an unincorporated association, in existence since on or about

1953, of individuals engaging in such form of commercial

fishing operations at various points in upper Puget Sound and in

the San Juan Islands, doing so under licenses obtained from the

Department of' Fisheries and in compliance with regulations of

such department, , plus the statutes of the State of Nashington.
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IV. TREATI BACKGROUND

3-28. The United States claimed t:he ares. now embraced within

the State of Washington by discovery' and settlement and by the

treaty ext, inguishment of conflicting claims oi' Spain (Treaty of

February 22, 1819, 8 Stat. 252), Russia (Convention of April 17,
1824, 8 Stat. 302), and Great Britain (Treaty of June 15, 1846,

9 Stat. 869). By the Act of August 14, 1848, 9 Stat. 323, the

United States established the Oregon Territory and provided that

nothing contained in said act "shall be construed to impair the

rights oi' person or property now pertaining to the Indians in

said Territory, so long as such rights shall remain unextinguished
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by treaty between the United States and such Indians

Section 14 of that act extended the Northwest Ordinance of 1797,

1 Stat. 51, Note a, to the Oregon Territory. Article 3 of that

Ordinance provides that "good faith shall always be observed

toward the Indians; their lands and property shall never be taken

from them without their consent ." By an Act of June 5, 1850,

9 Stat. 437, Congress authorized the negotiation of treaties witn

the Indian tribes in the Territory of Oregon (which then included

the area which now comprises the State of Washington) for the

extinguishing of their claims to land- lying west of the Cascade

Nountains. By the Act of Narch 2, 1853, 10 Stat. 172, Congress

organized the Territory of Washington out of the north portion

of the Oregon Territory (including all of the present State of
Washington) and provided therein that nothing in said act "shall

be construed to affect the authority of the government of' the

United States to make any regulations respecting the Indians

of said Territory, their lands, property, or other rights, by

treaty, law or otherwise, which it would have been competent

for the Government to make if this act had never been passed. "
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Section 12 of that act provided that all laws of Congress

relating to the Oregon Territory not inconsistent with said 1853

act were continued in force in the newly created Washington

Territory. Section 2 of the act provided for the appointment of

a governor who was also to perform the duties of' Superintendent

of' Indian Affairs in the Territory. The Appropriation Act of

March 3, 1853, 10 Stat. 189, authorized the President to enter

into negotiations with Indian tribes west of the States of

Missouri and Iowa "for the purpose of securing the assent, of' said

tribes to the settlement of the citizens of the United States

upon the lands claimed by said Indians, and for the purpose of

15

28
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extinguishing the title of said Indian tribes in whole or in part

to said lands; . . . . " The Appropriation Act of July 31, 185LI,

10 Stat. 315, 330, authorized the use of appropriations for making

treaties in several territories, including Washington, prior to

July 1, 1855.

3-29. The Act of February 22, 1889, 25 Stat. 676, admitting

Washington to statehood, provided in section 0, as a precondition

to such statehood, that the people of' the state forever disclaim

sll right and title to all lands owned or held by any Indian or

Indian tribes and until the title thereto shall have been

extinguished by the United States, the same shall be and remain

sub)ect to the disposition of the United States and shall remain

under the absolute Jurisdiction and control of' Congress.

Washington accepted this requirement and incorporated it into

Article XXVI of the State Constitution. Washington was admitted

into the Union as a state on November 11, 1889. 26 Stat.
Proclamations p. 10.

3-30. On December 26, 1853, Isaac Stevens, the first
Governor and ex officio Superintendent of Iridian Affairs of the
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Washington Territory, wrote to the Commissioner of Indian Affairs

. suggesting the necessity of making treaties with the Indians west

of the Cascade Mountains in Washington Territory. He pointed out

that these tribes lived on different watercourses or bays and

inlets of Puget Sound, and they should have lands set aside for

their use. On August 30, 1854, the Acting Commissioner of Indian

Affairs notii'ied Governor Stevens of his official appointment to

negot1ate treaties with all tribes in the Washington Territory.
Governor Stevens was directed that in making the treaties he

should endeavor to unite the "numerous bands and fragments of
tribes into tribes, . . ." and to furnish the Commissioner of

Indian Affairs a skeleton map of Washington Territory, showing

the location of the different tribes and bands, and the

boundaries of the regions claimed by each. In carrying out his

duties as Superintendent of Indian Affairs, Governor Stevens

had previously, on March 22, 1854, appointed Colonel Michael T.

Simmons as Indian agent for thc Puget Sound District and directed

him to visit the various tribes in his district, make a census of

the tribes and bands, ascertaining as nearly as possible the

boundaries of the territory claimed by each, and at the same time

organize the small bands into tr1bes and appoint chiefs for

each. Governor Stevens was assisted in arranging 1'or the treaties
also by George Gibbs, a lawyer, surveyor anci ethnologist, who was

one of the sources of information relative to the identity and

location of Western Washington tribes at the time of the treat1es
and who wrote an extensive ethnological report in 1854-55, and by

Colonel B. P. Shaw, an interpreter.

3-31. Each of the applicable treaties contains a provision

securing to thc Indians who were parties thereto certain fishing

rights. The respective treaty provisions are as follows:

32 Page 22 — PINAL PHETRIAL OHDEH



Treat of' Medicine Creek (Article 3)
2

3

The right of taking fish, at all usual and accustomed
grounds and stations, is further secured to saidIndians, in common with all citizens of the Territory,and of erecting temporary houses for the purpose ofcuring, together with the privilege of hunting,
gathering roots and berries, and pasturing theirhorses on open and unclaimed. lands; Provided, however,That they shall not take shell-fish from any bedsstaked or cultivated by citizens, and that, they shallalter all stallions not intended for breeding-horses,and shall keep up and confine the latter.

Treat of Point Elliott (Article 5)

ll
12

13

14

15

16

li
18

19

The right of taking fish at usual and accustomed
grounds and stations is further secured to said
Indians in common with all citizens of the Territory,
and of erecting temporary houses for the purpose ofcuring, together with the privilege of hunting and
gathering roots and berries on open and unclaimedlands. Provided, however, That they shall not takeshell-fish from any beds staked or cultivated bycitizens.

Treat of' Point No Point (Article
The right of taking fish at usual and. a.ccustomed
grounds and stations is further secured to saidIndians, in common with all citizens of the
United States; and of erecting temporary housesfor the purpose of' curing; together with theprivilege of hunting and gathering roots andberries on open and unclaimed lands. Provided
however, That they shall not take shell-fish from
any beds staked or cultivated by citizens.

Treat of' Neah Ba (Article
The right of taking fish and of whaling or sealingat usual and accustomed grounds and stations isfurther secured to said Indians in common with allcitizens of the United States, and of erecting
temporary houses for the purpose of curing, togetherwith the privilege of hunting and gathering roots
and berries on open and unclaimed lands; Provided,
however, That they shall not take shell-fish from
any beds staked or cultivated by citizens.
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Treaty with the Quinaielt etc. (Article 3)

8

9

10

The right of taking fish at all usual and accustomed
grounds and stations is secured to said Indians in
common with all citizens of the Territory, and of
erecting temporary houses for the purpose of curing
the same; together with the privilege of' hunting,
gathering roots and berries, and pasturing their
horses on all open and unclaimed lands. Provided,
however, That they shall not take shell-fish from any
beds staked or cultivated by citizens; and provided,
also, that they shall alter all stallions not intended
for breeding, and keep up and confine the stallions
themselves.

Treat with the Yakimas (Article 3)

The exclusive right, of' taking fish in all the streams,
where running through or bordering sa'd reservation,
is further secured t, o said confederated tribes and
bands of Indians, as also the right of' taking fish at
all usual and accustomed places, in common with the
citizens of the Territory, and of erecting temporary
buildings for curing them; together with the privilege
oi' hunting, gathering roots and berries, and pasturing
their horses and cattle upon open end unclaimed land.

The Yakima Treaty also contains a provision that:

if necessary for the public convenience, roads
may be run through the said reservation; and on the
other hand, the right of way, with free access from
the same to the nearest public highway, is secured
to them; as also the right, in common ~with citizens
of the United States, to travel upon all public
highways,

30
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V. INDIAN LIFE AT THE TIME OF THE TREATIES.

3-V General Structure of indian Life.
Aboriginally and during the time when the treaties werc

negotiated, Indian settlements were dispersed throughout western

Washington.

There was considerable local diversity in the availability
of' animal, plant, and mineral resources used for food and artifacts.
It is possible to make some valid generalizations regarding

Indian life west of the Cascades during aboriginal and treaty

times.

All groups utilized to varying degrees saltwater and

freshwater resources for I'ood, as well as land plants and

animals.

The indians generally lived next to waterways, traveled

upon them, and depended on the resources of' the waters for

an important part of' their diet;. These resources differed
'I '7 in the open ses. ~ in bays ~ i ivers snd. lakes. Availability var ied

20

not only from area to area, but also seasonally. There was also

considerable fluctuation in abundance and availability from year

to year. Some of this was regular and predictable, as in the

23

24

25

26

27

28

29

30

31

case of r'uns of certain species and races of salmon. Other

causes we. e erratic, such as flooding and alterations in

watercourses.

Successful Indian utilization of 'the marine and freshwater

food resources required an intimate knowledge of local environments

and the locally available species and specialized taking-

techniques. In the case of i'ishing, gear and .techniques were

specific not only as to species but also to water conditions.
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Throughout most of the area, salmon was a staple i'ood. .
Steclhead were also taken. Salmon and steelhead could only be

taken at particular periods of time. The harvest and utilization
of these resources involved: (a) fishing equipment, ; (b) food-

preservation techniques and storage facilities; and (c) an

exchange system.

The major food acquisition techniques in the area were

fishing, hunting of land animals and sea-mammals. The collection
of shellfish and other intertidal marine life, 'berries, and the

digging of edible roots, 'shoots and bulbs. Animal husbandry

and agricultural activities such as cultivation of potatoes were

also important.

In order to take these foods as they became available at

certain places and seasons, it was necessary for people to be on

hand when the resources were ready i'or harvest. These seasonal

movements were reflected in native social organization. In the

winter, when weather conditions generally made t, ravel and

fishing difficult, people remained in their winter villages

and lived moro or less on stored I'ood. Fresh fish and ot'her

foods were harvested during the winter. That season, however,

was devoted primarily to intra- and intervillage ceremonies

and manufacturing tasks. This was the time when people were

congregated into the largest assemblages, occupying long

mult, ifamily houses made of split cedar planks. Throughout the

rest of the year individua. l families dispersed in various

directions to goin families from other winter villages in fishing,

clam digging, hunting, harvesting camas, berry picking, and

agricultural pursuits. People moved about to resource areas

where they had use patterns based on kinship or marriage.

Families did not necessarily follow the same particular pattern
of seasonal movements every year.
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Native society was hierarchical, in which upper-class people,

commoners, and slaves were recognized. Leadership and authority

tended to be task oriented with the appropriate specialist
taking over leadership according to the occasion, e.g. , hunting

party, communal J. ish drive, raiding party, life crisis ceremony.

10

20

2l

30
31

3-33 Function of Fishing in Indian Life.
The first-salmon ceremony, which was general through most

of' the area. , differed in detail and was celebrated over different

species from community to community. This was essentially a

religious rite to ensure the continued return of salmon to the

area. The symbolic acts, attitudes of respect and reverence,

and concern for the salmon reflected a ritualistic conception

of the interdependence and relatedness of' all living things rrihich

was a dominant feature of' native Indian world view. Religious

attitudes and rites insured that salmon were never wantonly wasted

and that water pollution was not permitted. Refuse was never

deposited in streams during the salmon season and the Twana

(Skokomish) even beached their canoes to bail them.

Distribution of surplus foods involved voluntary gift
giving to kin and friends& reciprocal gii'ting to specified affinal
kin which sometimes became competitive& 1ntercommunity feasting,
potlatching, and trade beyond the local community.

As a food staple, fish provided essential proteins, fats,
vitamins, and minerals in the native diet. These fish were

not the sole or exclusive source of these dietary ingredients.
Fishing methods var1ed according to the locale but general&y

included trapping, dip-netting, gill-netting, reef-netting,
trolling, long-lining, Jigging, set-lining, impounding, gaffing,

spearing, harpooning and raking. The methods then pursued were

different in some respects from the present techniques known by

the same name.
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Species of fish taken, again varying according to locale,

2 included salmon and steelhead, halibut, cod, flounder, ling cod,

3 rockfish, herring, smelt, eulachon, dogfish and trout.

5 g-p4 Controls Over Indian Fishing„
Indian control over fishing was by accepted, customary codes

7 of conduct rather than by formal regulation in the Western-

European sense.

Generally, indiizidual Indians had primary use rights in

10 the territory where they resided and permissive use rights in the

11 natal territory (if this was, different) or in territories where

12 they had consanguineal kin. Subject to such individual claims

13 most groups claimed fall fishing use rights in the waters near to

14 their winter villages. Spring and summer fishing areas were often
1r more distantly located and often were shared with other groups
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from other villages.
There is no evidence cf any attempt by the settlers to impose

regulatory controls over their own or Indian fishing during this

p er i.o d,

Certain areas in the rivers were more productive than other

areas in the rivers and were utilized to a greater extent by the

Indians than other fishing locations.

Although there are extensive records and. oral history from

which many specific fishing locations can be pinpointod, it
would be impossible to compile a complete inventory of any

tribe's usual and accustomed grounds and stations.

30
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VI. NEGOTIAT10N AND EXECUTION OF THE TREATIES.

3I 35 Purpose of Treaty as a Whole.

The Indians had received constant assurances from white

settlers and from government representatives that they would be

compensated for lands which were being settled on by United

10

States citizens.
The United States was concerned to extinguish Indian claims

to the land in Washington Territory and codify'its relations
with the Indians, in order to forestall friction between Indians

and settlers and between settlers and the government. The Act

creating Oregon Territory provided that Indian rights should be

extinguished by treaties. Before such extinguishment, the

Donation Act had thrown open the land to settlement and induced

non-Indians to migrate and t, ake up land claims.

3-3&Signing the Treaties.

Generally, Indian signatories were individuals who had some

sort of friendly contact with non-Indians. Most were men of

importance in their communitios, although they were not necessarily
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tho most important men. The "head chiefs" were chosen by Simmons

and Stevens. The "sub-chiefs" and "leading men" were selected

by Simmons and Stevens, sometimes with the aid of the "head

chief". The bases for choice were friendliness to Americans,

real or apparent status in their communities, and ability to

communicate in Chinook jargon. The "sub-chiefs" and "leading

men" were intended 'by the United States to represent the bands

to which they were thought to belong. Various "bands" and

"fragments of tribes" were arbitrarily assigned a subordinate

status to other "tribes", each of which had been assigned a

"head chief". The latter werc taken to represent not only the
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group to which they belonged, but all other groups which had

been declared subordinate to it. The signatories, in thc

7

8

9

10

11

12

United States view, had the capacity to alienate land belonging

to such groups. On the Indian side, there was no precedent for

signing legal documents, nor was there any culturally sanctioned

method of formally alienating land.

3-37. Communication.

It is hazardous to judge the extent of communication of

either specific terms or of' underlying purposes and effect of
the treaties. Chinook jargon, a trade medium of limited

vocabulary and simple grammar, was inadequate to express

precisely the legal effects of the treaties. Some of those

present, did not understand Chinook jargon. The official
interpreter, Shaw, spoke no Indian language and had to use Chinook

jargon to interpret the treaties, which were then. re-interpreted

into the various Indian languages by Indians who understood the

jargon.

VII. POST-TREATY FISHING.
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3-38. For many Indians, fish 'continue to provide a vital component

in their diet. For other Indians, fish is not a necessary

dietary item although it may remain an important food in a

symbolic sense, (Analogous to Thanksgiving turkey. ) Few

habits of human beings are stronger than dietary habits and

their persistence is usually a matter of' emotional preference

rather than a nutritional need. For some Indians, fishing is
also important. economically. Fishing is also important for

some non-Indians.
Since treaty times, Indians and non-Indians have adopted new

fishing techniques and gear. Indians no longer fish from dugouts,

just as non-Indians no longer fish from wooden sailboats. Indians

no longer use bark nets and non-Indians no longer usc cotton or

linen nets.
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VIII. SPECIFIC TRIBES.

(1) Hoh Tribe.

(See Quileute and Hoh, infra. )

(2) Lummi Tribe.

6 3-39. The Lummi Indian Tribe is composed primarily of' descendants

/ of Indians who in 1855 were known as Lummi or Nook-Lummi and who

8 lived in the area of Bellingham Bay and near the mouth of the

9 river emptying into it. The present Lummi Indian Tribe also

10 includes descendants of the Semiahmoo and Samish Indians of 1855.

The Lummi Indians, and the Scmiahmoo and Samish Indians who were

32 subsumed under the Lummi designation, were party to the Treaty of

13 Point Elliott. Fourteen of thc signatories to the Treaty of

14 Point Elliott are identified as Lummi Indians.

16 3-40. Prior to, during and after treaty times, the Lummi,

Semiahmoo and. Samish Indians shared two differentiat'ng charac. r=
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istics: (a) They spoke a common language called Straits Salish

which was distinct from the Nooksack language spoken by the

Nooksack Indians to the east and unlike the Puget Sound language

spoken by the rest of the Point Elliott treaty Indians to the

south; and (b) they utilized a specialized fishing technique

called "reef netting", Aboriginal indian "reef netting" differs

from present methods and techniaues described by the same term.

3-41. Reliable information concerning the pre-treaty activities
of the Lummi, Semiahmoo and Samish Indians is given in the

reports and writings of George Gibbs and Theodore winthrop.

Reliable information concerning the activities of those

Page 31 — FINAL PRETPIAL ORDER



Indians during and after treaty times is given in the reports

of George Gibbs (1854), Indian Agent F3.tzhugh (1856), C. C.

Finkboner (1865), John McGlinn (1874), B. N. McDonough (1871-

1883), Franz Boas (1889—1890), J. W. Collins (1892), D. O'. Stern

(1934) and W. P. Suttles (1951). These sources have varying

degrees of' reliability and they are not the only sources on the

subject.

3-42. Prior to the Treaty of Point Elliott, the Lummi,

Semiahmoo and Samish Indians had been engaged in trade in salmon,

halibut and shellfish both with other Indians and with non-

Indians. They took spring, silver and humpback salmon by gillnets

and harpoons near the mouth of the Nooksack River, and steelhead

by harpoons and basketry traps on Whatcom Creek. Before the

sockeye run, the Lummi trolled the waters of the San Juan

Islands for various species oi' salmon.

(3) Makah Tribe.

3-43. Reliable information concerning the activities of the

Indian parties to the treaty with the Makah is provided in the

works of a shipwrecked Russian crew member who lived with the

Makah in 1809; Samuel Hancock who resided at Neah Bay in 1852;

George H. Gibbs who was one of the treaty negotiators;

Captain William Webster who wrote a letter in 1853; contemporary

newspapers during treaty time; Boit's log from the "Columbia",

September 30, 1792; and Governor Isaac 1. Stevens. Reliable

information concerning the shortly post-treaty activities oi* the

Indian parties to the treaty with the Makah is given in the

reports and writings or George H. Gibbs, one of the treaty
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negotiators; James G. Swan (1862-1866); T.T. Itlaterman;

Elizabeth Colson; Jose Mariana Mozino; Phillip Drucker; I'rances

Densmore; Michael T. Simmons; Henry A. webster (1863); the

Superintendent of Indian Affairs for the Washington Territory in

1863; E.I/n Gibson (1873); C.A. Huntington (1875); Superintendent

10

of Indian Affairs for the Washington Territory R.H. Nilroy

(1872); Indian Agent Charles Milloughby (1881); John P. McGlinn

(1891); and Samuel Morse (1901). These sources have varying

degrees of reliability and are not, the only sources of information

on the subject.
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3-III. The members of' the treaty commission at the Treaty with

the Makah (Stevens, Gibbs, Shaw and Simmons) were aware of the

commercial nature and value of the Nakah maritime economy

(covering such saltwater objects as halibut and whale) and they

promised the Nakah that the government would assist them in

developing their maritime industry. By his promise of keti-, les

and fishing apparatus to the Indian parties to the Treaty with

the Maksh, Governor Stevens clearly indicates that there was no

intent on the part of the treaty commissioners that the Indians

be restricted to aboriginal equipment or techniques. The

United States Government intent to aid the Nakah Indians in their

whaling, sealing and other fisherics continued for at least IIO

years following the treaty.

3-II5. The Nakah Indians have continued to assert their use

rights to areas of' saltwater and freshwater after the execution

and ratification of the Treaty with the Makah.

31
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9

10

3-&I6. At the time of the treaty, the Makah Indians maintained

separate winter and summer villages, such that residents of one

winter village (e.g. Baadah) summered at a specific summer

village (c.g. Kiddecubbut). The treaty commissioners did not

fully understand this network of summer and winter villages.

Prior to, during and after treaty some of the Makah Indians

traveled from their summer village and in the fall moved to

camps which provided access to places for taking fish from the

salmon runs in t'he streams and rivers draining into the Strait
of' Juan de Fuca.
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3-A7. Prior to, during and after treaty times the Makah Indians

were a trading as well as a producing people, who traded with

the Chinook, Kwinaiult, and Kwilleute Indians to the south and

other Indians north of Cape Flattery. James G. Swan recorded

that between 1859 and 1866 the Makah Indians imported from

lhar couver Is I and Nootksn Indians such things ss ocean-going

canoes, cedar house planks, wooden chests, and medicine, and

from their Indian neighbors to the south and east, such things

as camas, pipe clay, ochre, sleeping mats and ash baskets. They

also import, ed from Europeans such things as blankets, guns,

beads, kettles and pans. He also recorded that the Makah

Indians exported to Nootkan Indians on Vancouver I.sland such

things as dried halibut and whale oil and exported to whites such

things as dried halibut, smoked salmon and furs. Defendants

contend that this activity was in violation of Article XIII of

the Treaty with the Makah.

31
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3-08. At treaty times the Makah Indians took at their usual

and accustomed fishing sites, sockeye, chum, and coho salmon,

using fishing techniques which included seining, spearing and

trolling.

( kk ) Muck:le shook; Tribe.

8

9

3—kk9. Reliable information concerning the activities, prior to

and during treaty times, of the Indians who inhabited the areas

from wnich werc drawn those Indian bands who were resettled on

tkie Muckloshoot Reservatibn is given in the reports and writings

of the Pioneer and Democrat, G. Suckley, Denny, and George H. Gibbs.

Reliable information concerning the post-treaty activities of

these Indians is given in the reports and writings of Arthur C.

Ballard, T.T. Waterman, Ezra. Meeker, Morda C. Slauson, and M. T.

Simmons. These sources have varying degrees of reliability and

are not the only sources of' information on the subject .

3-50. Some of the Indian bands who were resettled. on the

Mucklshoot Reservation, and who are the ancestors of' the present—

day Mucklcshoot Indians, inhabited the upper portions of the
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Duwamish River and Puyallup River drainages

3-51. Prior t, o, during and after treaty times the Indian

ancestors of the present-day Muckleshoot Indians caught coho,

kokanee, sockeye, chum and pink salmon and steelhead which they

ate fresh and smok;ed and cured for winter consumption and for

exchange and trade. They used wcirs, funnels, snares, grills,
set nets and spears for this purpose. They operated their weir

sites so as to per1odically remove lattice sections of' the weir

which had the effect oi' permitting the salmon to escape upstream

to spawn.
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3-52. In 1860, when speaking of the Muckleshoot Reservation as

a place for resettlement of Indians inhabiting the Duwamish and

Puyallup drainages, Agent M. T. Simmons stated:

Here [at the Reservation], with a fine range for stock
summer and winter, warm bottoms for vegetables, and a
fertile prairie for gra. in and grass, besides a river
on each side of them teeming with salmon in the
proper season, they must surely be self-supporting
in a short time.

3-53. Prior to and during treaty times, the Indian ancestors

of the present-day Muckleshoot Indians fished primarily at

locations on the upper Puyallup, the Carbon, Stuck, White, Green,

Cedar and Black Rivers& the tributaries to these rivers (including

Soos Creek, Burns Creek and Newaukum Creek) and Lake Nashington,

and secondarily in the saltwater of Puget Sound. Villages and

weir sites were often located together. Defendants do not

concede that all of these waters constituted usual and

accustomed fishing grounds wit'hin the meaning of the treaty.
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3-54. Fishing for anadromous species is a source of income and

food for Muckleshoot Indians today.

(5) Nis uallv Tribe.

3-55. Dr. George Sucl ley reported information respecting salmon

which he recorded from the Indians while he resided at Puget

Sound between 1853 and 1856. Some of this information is
recorded in the 1854 Re orts of Ex lorat, ions and Surve s to

Ascertain the Most Practical and Economscal Route for a Railroad

from the Mississi ni River to the Pacific Ocean Made Under the

Direction of the Sccretar of Mar in 1853-4 Accordin to Acts

of Con ress of March 3 1853 and Ma 31 and August 5 1854,
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which was published as Executive Document 91, House of
Representatives for the Second Sess. of the 33d Cong.

3-56. Dr. George Suckley reported that:

10

the salmon known to the Nisquallics as the skwowl,
which I consider identical with the Klutchin of' the
Clallums, . . . arrives in the bays and estuaries of
Puget Sound about the middle of autumn, and towards
the first of December commences to run up the larger
rivers emptying into the sound. Their ascent, of these
streams continue through December and January . Thisarrival of tho species in fresh water is not, as
simultaneous neither do they arrive in such great
numbers at any one time or in 'schools, ' as is the
case with the Skourtz and several other species, but
the 'run' being» somewhat more 'drawn out' affords a
steady moderate supply to the Indians during its
continuance.

He further recorded that, after the skwowl entered the rivers,
they were taken by the Indians in nets, traps, baskets, etc. , and

also by spearing.
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3-57. Dr. George Suckley reported on some of the uses which

the Indians made of different, species of salmon in 1853 and 185ll.

Quoting George Gibbs, Suckley reported that the dog salmon is
preferred by the indians for drying because there is but little
fat upon it, The Indians do not dry. them until they have been

in the fresh water some time and have lost what little fat
they had. They arrive about October first and last until late
in the winter. Suckley i'urther noted that the Indians say that
the Huddoh, i.c. pink or humpback salmon, is usually quite fat
and that they like it as food very much. He said that the

skowitz or coho is a very abundant species and ai'fords the

principal salmon harvest to the natives who dry vast quantit, ies
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for winter consumption. He said that the Psget Sound Indians take

a salmon in summer' which is known to the Skadgetts as the Yoo-mitch

and to the Nisqually as the satsup which the Indians considered to

be the best of all kinds of salmon. It commences to run up the

freshwater streams about June 15 and contin-es until obo"t the

middle or end of August.
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3-58. During treaty times the Nisqually Indians recognized

separately and harvested the i'ollowing species or races of

anadromous f'ish:

a. Tl'hwai (chum or dog salmon),

b. Skowitz (coho salmon),

c. Huddo (humpback salmon),

d. Satsup (Chi. nook salmon),

e. To-walt Satsup (king or tyee salmon),

Skwowl (steelhead).

Their f'ishing techniques included trolling in saltwater, and nets,

traps, weirs, gaffs, spears and hook and line in freshwater. Such

fish were the Nisqually Indians' most important single food. They

wore eaten fresh, were smol ed and preserved, and were used for

nonf'ood purposes such as glue base by the Nisqually indians. The

Nisqually Indians also identif'ied several constellations by

reference to fish and fisheries.

3-59. Prior to and during treaty times the Nisqually Indians

intermarried with the Steilacoom, Puyallup and Duwamish Indians

and wi'th other Indians from various inlets of' southwestern Puget

Sound.
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3-60. At the t, ime of the Medicine Creek Treaty upriver

fisheries in the Nisqually area were normally used by the locally

resident group. Saltwater fisheries and fisheries at the mouth

of the Nisqually River traditionally were used by visitors as

well as the local residents. Visitors might use them because

they held claims to them by virtue of kin ties with the local

people or they might be accorded guest privileges by virtue of

friendship.

10 3-61. The unpublisheti works of George Gibbs contain at least

three notations of a fish trap or fish dam on the Nisqua] ly

River involving at least two separate locations.

14 3-62. T.T. Naterman, an anthropologist who conducted field

research in 1917 to 1920 on native names for geographic locations

in the Puget Sound area, recorded. ini'ormation concerning an old
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Indian village sit e at I he mouth of the Nisqually River which

was called Tu SqwE le, meaning "late. " He recorded

that the run of salmon was said to be later in the Nisqually

than in any other stream and that the people at that village

would be engaged in taking and curing slamon after they were gone

from the other rivers.

3-63. It is not possible to document or to pinpoint every

location where Nisqually Indians took fish during treaty times.

Their principal fishing places included at least the saltwater

areas at the mouth of the Nisqually River and the surrounding

bay and the freshwater courses of the Nisqually River and it, s

tributaries, McAllister (Medicine or Shenahnam) Creek,
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Sequalitcu Creek, Chambers Creek and the lakes between Steilacoom

and McAllister Creeks. The salt:wat, er fisheries were shared with

3 other Indians. Defendants deny that all of these waters constituted

4 usual and accustomed fishing places within the meaning of' the

t, reaty.

(6) Pu allu Tribe.

3-60. At the t, ime that the Treaty of Medicine Creek was

9 negotiated, George H. Gibbs, who assisted Governor Stevens in

jQ the treaty preparation ar~d negotiation and who prepared reports

]] on and made estimates of the populations of Indian groups in

western Washington with whom treaties were sought to be negotiated,

gQ designated the Puyallup peoples by two names only -- Puyallup,

]4 evidentally meant to encompass those on all of the river drainage,

and S'Homamjsh, referring to those on Vashon Island.

3—v& ~ P+ +4 + ~p o~ +he MeRj r 4 n~ Grec» Tveat~r r ommunir at 0 on

among upriver Puyallups, people of the Green River —White

River — Stuck River area and t»e upriver Nisquallies was relatively

2Q easy. In addition, there was considerable intermarriage and

trade contact with Sahapatin-speaking peoples from east, of

the Cascades.

2d 3-66. Reliable information conerning pre-treaty activities of

the Indians who inhabited the Puyallup River valley and Vashon

Island is given in reports by George H. Gib'bs and Ezra Meeker.

Reliable information concerning shortly post-treaty activities
of the Indians who were brought to the Puyallup Reservation is
gj.ven in reports by George H. Gibbs, Byron Barlow, Indian Agent
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1 Michael T. Simmons. M. N. Smith, G. Suckley, T.T. Waterman and

2 Richard Lane. These sources have varying degrees of reliability
3 and are not the only sources of' information on this subJect.

5 3-67. The reference in the Preamble to tne Treaty of

6 Medicine Creek to the Puyallup and S'Homamish Bands of Indians was

7 intended to encompass all those groups of' Indians living on the

Puyallup River, its tributary creeks, and neighboring Vashon

Island. After the treaty these people, as well as any others

10 who removed to the Puyall'up Reservation, were all subsumed under

11 the single name "Puyallup".

13 3-68. Accounts by settlevs and others prior to and contempora-

14 neous with the Medicine Creek Treaty attest to the abundance of'

1,5 fish in the waters utilized by the Indians who were subsumed

16 under the name of Puyallup and to the variety of techniques

17 employed by tnem in taking fish. Those I»dia»s fished for four'
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species of' salmon and steelhead in saltwater and in freshwater

creeks and rivers throughout those areas. In the rivers the

bulk of' the salmon and steelhead weve taken in nets associated

with weirs, but other important taking techniques included

gaffing, f'alls traps, river senies, and spearing. These fish

were important to them as an item of' diet, and subsistence, an

item of' trade, a medium of' exchange and. a base for such manufactured

commodities as glue.

3-69. , In 1856, in connection with the transmittal to the

Commissioner of' Indian Affairs oi his recommendat, ion for the

relocation of' the Puyallup Reservation f'rom the original location
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specified in the treaty to the location at the mouth of the

Puyallup River, ' Governor Stevens forwarded a map

which showed salmon fisheries located on the north and. south

sides of Commencement Bay. The land set apart as the Puyallup

Reservation as a result of that, recommendation was intended. to

encompass usual and accust. omed freshwater fishing sites and to

provide access to traditional fisheries in Commencement Bay for

those Indians who were broupht to the reservation.

3-70. One of the earliest; white settlers of the Puyallup

Valley, Ezra Neeker, who first visited the Puyallup River

in June of 1853, later commented on the abundance of salmon in

a tributary creek of that river. He stated that he had seen

salmon "so numerous in the shoal water of the channel as to

literally touch each other. It was utterly impossible to wade

across without touching the fish

3-71. On September 18, 1871, Byron Barlow, farmer in charge

of the Puyallup Indian Reservation, reported to his superiors that

"This beinp the fishing season for the Indians, there are many

of them temporarily absent securing their winter supply of salmon

There will be a large catch of salmon this year, probably

over 400 barrels. "

3—72. On January 6, 1861, Richard Lane, in charge of the

Puyallup Reservation, reported to his superiors that a number of

the upper Puyallup Indians came down to the forks of the Puyallup

River "to fish salmon, as has been their custom hitherto at this

season of the year -- ~ " ~. These Indians had been fishinp

for about five or six days with success
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3-73. It is no longer possible to document and pinpoint all
2

3
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of the usual and accustomed fishing places of the Puyallup

Indians. However, such usual and accustomed places were located

on lands coded by these Indians under the Medicine Creek

Treaty as well as on lands subseauently set aside for their
exclusive use pursuant to the treaty as tho Puyallup Indian

Reservation.

3—7kl. Fishing for salmon snd steelhead continues to be

important to the Puyallup Tribe.

Il
3-75. Although Governor Stevens asserted in his letter of

December 30, 1850, that Indians "cat, ch the salmon with spears in

deep water and not with seines or weirs", there is considerable

evidence from the contemporary observation of others from which

it can be concluded that the Indians in fact did use seines and

we irs as wpl I as otklcr nets for t aking sa1 mon and ate elhead

3-76. Control and use patterns of fishing gear varied

according to the nature of the gear. Certain types required

cooperative effort in tkieir construction ard/or handling.

Heirs were classed as cooperative property but the component

fishing stations on the weir were individually controlled.

30
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(7) Quileute and Hoh Tribes.

2 3-77. Linquistically and culturally the Quileute and Hoh

3 Tribes appear to be one people. Dr. George Gibbs, in a comprehen-

4 sive report on Nashington Indians which he made in 1856 and which

was published in 1877, described the Quilcutc indians as follows:

8

9

There are two bands of this tribe, the Kwilla'-huit,
of Kive-dee-tut and the Huch, of Kwaat —sat.

At the time of the treaty (circa 1855) the Quileuto (including

]() the Hoh) relied primarily, on salmon and steelhead taken in their

long and extensive river systems. These Indians were able to

take canoes far up into the foothills country by following the

gQ river system, not only to take salmon and steelhead, but also

.Jd, to hunt land game in the foothills. The existence of a village

3,5 at the mouth of the Hoh River as well as settlements on the

76 upper reaches of' the Hoh are documented in the narrative of

a Rus~ian named Tarakanov who visited t'h e area as one ot seventeen

survivors of a shipwreck in 1808.

3-78. On August 1, 1861, James G. Swan made an exploratory

trip up the Quillayute River in company with Howelatl, head

chief' of the Quileutes, and Vackamus, a chief' of the Quinaults.

He wrote an account of that t, rip in which he described the river

and stated that about a mile up from the bend oX the river near

its mouth there was a strong weir for taking salmon. About

a mile further up the stream the party encountered another fish

weir. There was an Indian lodge at each weir. In describing

the fish in the river, Swan reported that the same varic y of

salmon are taken as run up the Que-nai-ult, spring and fall
"short, thick and very fat. " He stated that the Indians were
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expecting a run to commence in a couple of weeks. Hc also

stated that in addition to the salmon there was at, the mouth

of' the rivex "the greatest abundance of' smelts I have evex' seen,

and plenty of tom cod, just like those taken in Boston harbor. "

The Inaians took the smelt by means of large hanu nets.

3-79. Quileute indian names f'or some months are related to

fish or fishing activities. Translated ixito English these

names and their approximate period of' our calendar include

the f'ollowinp: "Beginning of the spawninp of the steelhead

salmon"
& approximately January (32 days); "regular or strong

spawn' ng time of salmon", about February (32 days); "time for

black (chfnook) salmon", September; "time for silver salmon",

October .

3-80. An account of' Quileute fishing given September 1,
191', by Arthur Howeattle& a Quileute Indian, stated that the

Quileutes used to fish in rivers, lakes and the ocean and that

the f'ishinp grounds in thc river were used by individual f'amilies and

those in the lakes and ocean were used in common. He stated

further that fish were caught with drap nets, scoop nets and

fish-traps, f'ish baskets, dip nets, spears, hooks and lines.

3-81. Quileute fishing gear included a stake trap stx et, ching

across a stxeam with open spaces at intervals in which dip nets

were suspended; triangu'lar f'ish traps which often could catch

a canoe-load of fish at a time; and sloping dams acxoss a river

along which dip or bag nets were suspended from the dowx. stream

side into which tlie f'ish would jump in their attempts to get

over the dam.
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3-82. The Hoh indians sometimes constructed ar t if icial falls
in the smaller streams by placing hemlock logs across 1;he

watercourse. During peri. ods of high water they would catch

salmon below the falls with special falls nets.

3-83. Before, during and after treaty times, the Quileute

and Hoh Indians fished the Hoh River from the mouth to its
uppermost reaches, its tributary creeks, the Quileute River and

its tri'butary creeks, Dickey River, Bogachiel River, Calawah

River, Lake Ozette, Lake Dickey, Pleasant Lake and the adjacent

tidewater and saltwater areas. Defendants do not concede that,

all of' these described waters were usual and accustomed fishing

places within the meaning of the treat, y.

3—84. In aboriginal times the Quileute Indians utilized
fishing weirs where salmon werc caught along the Quillayute

and Soleduck Rivers. Along the adjacent Pacific Coast, Quileutes

caught smelt, bass, puggy, codfish, rock, red, ling-cod, halibut &

flatfish, bullheads, oevilfish shark, herring, sardines, sturgeons,

seal, sea lion, porpoise and whale. The Hoh Indians fished along

the river bearing their name.

(8) Sauk —Suiattle Tribe.

27

28

3—85. The Sauk-Suiattle Tribe is composed primarily

of the descendants of the Sakhumehu and other Indians who lived

on the upper reaches oi' the Skagit River system in 1855. The

Sakhumehu Indians are named in the preamble to the Treaty of'

SO

Sl

Point Elliott; and one of the signatories of that treaty is
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identified as a Sakhumehu. At i-, reaty time the Indians known as

Sock-a-muke, Sakhumehu and Sock a bute, regarded themselves as a

distinct and separate group and were so regarded by other Indians

10

and by non-Indians. Their separate identity ws. s consistently

recognized in reports referring to thesi before, during and after
Treaty of Point Elliott. Prior to and during treaty times these

Indians intermarried to a considerable extent with the Upper

Skagit and Stillaguamish Indians. Some of the Indians from the

groups known as Sock-a —muke, Sakhumehu and Sock a bute continued

after treaty times to live along the Sauk and Suiattle Rivers

where their descendants still reside,

3-86. Reliable information concerning the pre-treaty activities
of those Indians known as Sock-a —muke, Sakhumehu and Sock a bute

is given in the reports and writings of Edward A. Starling and

George Gibbs. Reliable information concerning the activity of

18

19

20

21

22

23
24

25

26

27
28

29

these Illdians during slid after tr sty times is given in ''c

reports and writings of B.C. Ray, Dr. Sally Snyder, present

members of' the Sauk —Suisttle Tribe and Agent N. D. Hill

These sour ces have varying degrees of reliability and are not the

only sources of information on the subject.

3-87. Prior to, during and after treaty times, the Indians

known as Sock-a-muke, Sakhumehu and Sock a bute contrasted with

Indians living on the coast of Puget Sound in that (a) they spent

the winter in their own territory ancf appeared to have been much

ini'luenced by their plateau Indian neighbors with whom they

shared a number of specific traits; (b) they did not own slaves;

and (c) they placed a premium on maintaining peaceful relations

30
31
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and a non-aggressive attitude. Defendants state further that

the "Sauk-Suiattle" were influenced by their eastern neighbors

in the same manner and extent as other upper watershed Indian

bands and groups.

10

3-88. During treaty times Indians from the groups known as

Sock-a-muke, Sakhumehu and Sock a bute took fish by means of

spearing, dipnets, traps and weirs. They procured salmon and

steelhead in tlreir upriver region and also traveled to the

saltwater to procure marine life unavailable in their own territory.
They ate salmon and steelhead in both fresn and cured forms.

During was then by smoking and drying only.

18

19

20

21

22

23

24

25

26

27
28

29

B-fg, ~ Skokomish Tribe.

The Indians named in the Treaty of Point No Point as
the "Too-an —ooch" and the "Skokomish" r!ere different segments of
the Too-an-ooch or Twana group which shared a common drainage

system, a common language not spoken elsewhere and common customs

3-'f0 Fishing was the most important food acquisition
technique of the Twana Indians during treaty times, and salmonid

fish (king, silver, humpback and dog salmon and steeli;ead) was

one of their important sources of food. These fish were eat, en

fresh, were dried and were smoked for winter use.

9-'1t. Prior to and during treaty times the Twana Indians

accumulated food surpluses with whiCh they supplied feasts for
invited guests from as iar away as Carr Inlet and Vashon Island
to the east and Satsop country to the southwest.
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3-92. Prior to and during treaty times the Twana Indians

located villages for easy access to fishing stations. They took

salmon and steelhead in saltwater areas by trolling, spearing

and netting, and in freshwater areas by single dam and double

dam weirs and similar types of traps'. They maintained three

important weir s1tes on the Skokomish River during the 1850's.
One of the Indian signatories of the Treaty of Point No Point was

in charge of an important weir on the Skokomish River. The Twana

Indians who operated weir sites during treaty times periodically

removed lattice sections .of the weir which had the affect of

permitting fish to escape upstream to spawn.

3-93. During treaty times the Twana Indians marked the

arrival of' the king salmon by a first salmon ceremony, and

forbade any human waste disposal into the rivers immediately

prior to the run's arrival.

IB

19

20

21

.22

23

24

25

26

27

28

3-94. Reliable information regarding the activities of the

Twana Indians before, during and after the Treaty of Point No

Point is provided in the works of' Agent M. T. Simmons,

W . W. Elmendorf, Edward S. Curtis, E. G. Swindell, T. T. Waterman,

J. E. Youngblood and W. I3. Gosnell. These sources have varying

degrees of' reliability and are not the only sources of information

on this subject.

30

31

Page 49 — FINAL PRETRIAL ORDER



(10) S uaxin Island Tribe.

3-95. Pursuant to the Treaty of Medicine Creek, members of

the Squawksin, Steh —chass, T'Peeksin, Squi-aitle and Sa—heh-wamish

Indian bands (who had lived respectively in the vicinity of Case,

Budd, Totten, Eld and Hcmmcrsley Inlets) were relocated. on the

Squaxin Island Reservation and became known collectively as the

"Squaxin" (spelled variously).

10

3—96. Reliable information regarding those Indians who became

known as "Squaxin" following their relocation on the Squaxin

Island Reservation is supplied by the works of George H. Gibbs,

Michael T. Simmons, T. T. Waterman, W. W. Elmendorf, Ezra Meeker,

H. H. Bancroft and H. B. Barnett. These sources have varying

degrees of reliability, and are not the exclusive sources.

20

3—97 ~ The indian Claims Commission decision in its Docket No.

20o regarding the group there designated as the "Squaxin Tri'oe oi
Indians" was confined to those people who were known prior to

the. Treaty of Medicine Creek as "Squawksin" and who were inhabitants

of the area surrounding Case Inlet.

3-98. It is impossible to compile a complete inventory of the

specific fishing places of' those Indians who became known as the

"Squaxin" following their relocation on the Squaxin Island

Reservation. During treaty times they fished for coho, chum,

chinook, and sockeye salmon in three water areas in southern

Puget Sound: (1) freshwater streams and creeks draining into

the various inlets, (2) shallow bays and estuaries, and

30

31
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(3) inlets and the open Sound. Customary use patterns varied accorc1

ing to the types of water areas being used; with fres'hwater fisheries

being controlled by the residents while the deeper saltwater areas

were open to anyone who traveled thereon. Their fishing techniques

included trolling, stxeam weirs, spearing ar. d tidal traps. These

Indians continued to fish these areas following their relocation on

the Squaxin Island Reservation and to rely in part on fishing for

subsistence and monetary income. Salmon fishing and the fishing

areas used by their pxedecessor bands continue to be important to

members of the Squaxxin Tribe.

(11) Stilla. uamish Tribe.

20

21

3-99. There is reliable information regarding the pretxeaty Indians

inhabiting the area embracing the Stillaguamish Rivex and its south

fork in the works of Samuel Hancock, who visited the area in 1850

and 1851, and of George 0. I~rilson w)ro visited the area in February,

1851. There i- reliable information xegarding the post-treaty

Indian inhabitants of t)xe area embracing the Stillaguamish River and

its south fork in the works of N. N. DeLacy (information circa 1857),

Indi'an Agent Ilatlxan D. Hill (information circa 1856), sub —Indian

Agent Father Chirouse (information circa 1871) and Stillaguamish

Indian James Dorsey (Quil-Que-Kadam) (information circa 1855-1926)

These sources have varying degrees of" reliability and are not the

24

25

26

27
28

29

SO

only sources of information on the subject.
3-100. During treaty times and for mariy years i'ollowing the Treaty

of Point Elliott, fishing constituted a means of subsistence for the

Indians inhabiting the area embracing the Stillaguamish River and it,

south fork. Salmon and steelhead were eaten in both fresh and

cured form. These Indians had names I'ox four or five species of

salmon, steelhead and other indigenous fish. They took salmon and

steelhead by spearing, harpooning, traps and weixs (with dipnets)

at vaxious places in t;hose watexcouxses. The Stillaguamish Indians

still consider fishing as a source of food today.
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(12) Yakima indian Nation.

3-101. The Yakima Indian Ns. tion is s. recognized tribe of'

American Indians. Said tribe was created by the Treaty with the

Yakimas and occupies a reservation known as the Yakima Indian

Reservation, located in south central Washington. The treaty

merged the confedera, ted tribes or bands named. in its preamble

10

into the newly formed Yakima Nat, ion and that confederated

Yakima Nation became the successor in interest to the i'ormerly

separate tribal entities and all the rights of the formal tribal
entities were merged as df Narch 8, 1859. The preamble oi' the

treaty reads as follows:

20

Articles of agreement and convention made and concluded
at the treaty ground. , Camp Stevens, Walla Walla Valley,
this ninth day of June, in the year one thousand eight
hundred and, fifty five, by and between Isaac I. Stevens,
governor and superintendent of. Indian Affairs for the
Territory of Washington, on the part of the United States,
and the undersigned head chiei', chiefs, headmen and
delegates of the Yakama, Palous~e, Pisquouse, Wenatshaparn,
Ylikatat, Klinquit, Kow-Was-say-ee, Li-ay-was, Skin-pah,
Wishham, Shyiks, Oche-chotcs, ,Kah-riilt-pah, and Se-ap-cat,
confederated tribes and bands, of Indians, occupying lands
hereinafter bounded and described and. lyinY in Washington
Territory, who for the purposes of this treaty are to be
considered as one nation, under the name of "Yakama",
with Kamiakun as its head chief, on behalf of and acting
for said tribes and bands, and being duly authorized
thereto by them.

The readily identifiable treaty tribes and bands confeder ted

into the Yakima Indian Nation have the following modern names and

are classified as follows:

A. The Salish speaking tribes:
1. Chelan

2. Entiat

3. Wenatchee

4. Columbia

30
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B. The Saha. ptin speaking tribes:

5. Kittitas

6. Yakima

7. Klickitat

8. t"!anacin

9. Palus (Palouse)

10. Skecn

8

9

10

12

13

14

15

16

J7

18

19

20

21

22,
23

24

25

26

27
28

29

30

31

C. Chinookan speaking tribe:
11. Nishram

The number of Indians who were from the tribes and bands merged

into the Yakima Nation by the Yakima Treaty of 1855 was in the

neighborhood. of 5, 000 Indians.

3-102. In the main, at the time of the treaty, the Indians

referred to in the preceding paragraph, lived in a food gathering

culture. They existed on game, fish, roots, berries and some

cultivated vegetables. Of these foods fisn was a food and they

landed salmon, steelhead, trout, mussels, eel, and other

miscellaneous fish, Salmon, however, both fresh and cured was

a staple in thc food supply of these Indians. It was annually

consumed by these Indians in the neighborhood of 500 pounds per

capita. Circumstances necessitat, ed that large quantitics of

fish, fish oil, roots and berries be cured in adequate quantities

to insure a sufficient and balanced diet for those periods of the

year when the fresh supply of these commodities was not available.

Quantities of fish in considerable numbers were preserved for

future use through smoking and drying. The choice of the method

depended on the climatic conoitions and the availability of

firewood. It was customary for these Indians to manufacture

pemican. This was accomplished by pounding the dried strips of
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fish until quito fine and packing the resultant mass in containers

lined with fish skin, In this process oil was used where

available and the oil from male steelhead was used for this

purpose. Because of the monotony of this fish diet, variety in

the kind of salmon and other fish caught was a desired. goal

10

3-IQ3. With the exception of the spear, gaff and like gear

which to a great extent depended on the skill and dexterity of

the individual operator, methods used by these Indians to land

salmon and steelhead were. very efficient. These Indians used

traps, weirs, nets gillnets, baskets, seines to land se.lmon and

steelhead. They. were proficient in the manufacture of stronp

twine from native materials.

18

19

20

21

22

23
24

25

26

27
28

3-IO9, Indians from the Yakima Nation and particularly those

from the Yakims. , Klickltat, Wenat;chee, Columbia, Chelan, Entiat,
arid Kittitas aboriginal proups communicated continua. ly with the

tribes on Puget Sound by the use of the Snoqualmie, Naches and

Stevens Passes as weather permitted. Of the aboripinal tribes
only the the Klickitats exercised. dominion and control over land

and area to the west of the Cascade Ranpe. This area was south

of the area with which this lawsuit is concerned and with which

the Yakima Nation's intervention is permitted. This cont1nual

communication created bilingualism, custom interchange, inter-
marriage, and utilization of the natural resources in the Puget

Sound area. In the main this communicati. on and intermarriage

was with the tribes now considered Nisqually, Puyallvp, Nuckleshoot

and Snoqualmie.

30

31
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3-105. These Indians of the Yakima Nation used fisheries

located in the Puget Sound area for the purpose of obtaining

salmon and steelhead for their use. They took these fish

there by the consent of the tribes in that region. Since there

was morc intermarriage and. communicat'on w th those indians

now called Nisqually, Puyallup) Muckleshoot, and Snoqualmie,

10

f1sheries in their area of residence were more commonly used by

members of the Yakima Indian Nation. Those 1'isheries in the

area of this case's inquiry included the waters of the Snoqualmie,

Snohomish, Green, Puyallsp, IJisqually, Stuck, Duwamish, white,

Carbon, and Black Rivers and their tributaries.

g'7

IB

19

20

21

22

23
24

25

26

27
28

29

3-106. Isaac I. Stevens was appointed governor, and ex-officio,
Superintendent of Indian Affairs of the territory of llashingt, on

shortly after it was organized by the Act of March 2, 1853

(10 Stat. 172). Ide had been in charge of the federal surveys

for a railroad to the Pacific on the Nlorthern route. Stevens

had selected Captain George B. McClellan as commander of the

western Division of' the Northern Pacific Railroad exploration

party. George Gibbs, as secretary for this party, recorded

information about, the Indian tribes in this area in preparation

for the execution of treaties with the Indians in the area of the

tribes which later formed the Yakima Nation under the Yakima

Treaty. This report, 'which is dated March JI, 185'I, clearly

indicated that the tribes of the Yakima Treaty ceded area were

friendly to the Indians of the Puget Sound, bilingual, and

intermarried. with one another, and communicated regularly to

this Puget Sound area.

80
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3-107. Thereafter on August 30, 1850& the Acting Commiss" oner

of Indian Affairs gave written instructions to Governor Isaac I.
Stevens directing him to negotiate treaties with the Indian

tribes, bands, and groups of' Washington Territory for the

extinguishment of' their title to land in their territory and

conveying his principal concern that this be done as rapidly

8

9

10

and economically as possible.

3-108. Agents of Governor Stevens made preliminary contact

with the Indians that comprised the Yakima Indian Nation on

May 29, 1855. The Yagima Chiefs attended at council and listened

to an explanation of the treaty terms. This discussion continued

from day to day until June 9, 1855 while Governor Stevens

explained to the tribes that t'he Indians were to cede their

vast land holdings and move to a reservation. Provisions for

this off-reservation treaty food gathering and grazing were

written into the Yakima Treaty in Article III thex eof.
(See paragraph 3-31, supra. )

20

21

22

23
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26
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28
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IX BIOLOGY AND PISHERIES MANAGEIKNT

A, GEIIE RAL

'
I 0

12

3-400. A great many of the biological, fisheries management, and

fisherI. es harvest facts relevant to the issues in this case are set out

in Exhibit JX 2(a) and (b) which is an extensive Joint Statement Regard-

ing the Biology, Status, Y"nagement, and Harvest of the Salmon aud Steel-

head Resources of the Puget Sound and Olympic Peninsular Drainage Areas

of Western Nashington dated Nay 14, 1973, prepared by staff biologists of

the Hashington DepartsIcnt of Fisheries, the United States Fish and Nild-

life Service, and the Nashington Department of Game. The contents of

said rcport are hereby incorporated by reference as Admitted Facts in

this case.

3-401. On June 16» 1973, the United States exercised. its right to

terminate the recognition given to Canadian fishermen to fish in the

19

20

ccntigno s xone (establithcd by 16 U, S.C. 95 L091-10"-4) off iIie coast

of Rashington south of Carroll Island located at approximately 48o north

latitude. (Cf. i 2~ pp. 100»101, Exhibit JX 2(a))

21

22

25

27

29

30

3-402. James L. Hecianan is employed as a fisheries biologist by the

U. S. Fish and Wihdlife Service and has been for eighteen years. He is

presently the Program Manager of the Northwest Pisheries Program, Division

of Fishery Services. The Portland Regional Office of the Diitision of

Fishery Services covers six western states and provides technical assist-

ance in fishery management to Indians and managers cf federal lands;

and it participates in cooperative programs with various state fisheries

agencies, including Fisheries and Gmve Departments of Hashington. Pro-

gramming the production and distribution of hatchery fish to these co-

operators ia an activi. ty of that Division. For example, after a request

OPO:
an 0 - a& - ml

from a cooperator (e.g. Washington Game Department) for fish, it determines

whether and how many fish from the na ional fish hatcheries
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10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

will be distributed to the requesting cooperator. Mr. Heckman received

his B.A. degree in Zoology from the University of California at Berkeley

in 1952. His first position after graduation was as a biologist for

the United States Bureau of Reclamation in California in 1952. He then

went to work as a biologist for the Oregon Fish Cow ission in 1954. Xn

this capacity, he worked in Columbia River investigations of the salmon

and steelhead commercial fishery and participated in population studies

of Columbia River steelhead. He came to the Bureau of Sport Fisheries

and Wildli. fe in 1955. With the Bureau, his work has been concentrated

on salmon and steelhead from Central Califoz'nia to Alaskw. He has spent

considerable time in salmon and steelhead population %udice in Horthern

Cali, fornia and has worked closely with Xndian salmon and steelhead fish-

eries throughout Washington for the past 10 years. He is a member of

the American Fisheries Society and the Pacific Fisheries Biologists. Xn

addition to routine duties of hi. s present position, he is Chairman of

the White River Fisheries Improvmnent Committee and a member of the

Portlanu General Electric Company Fishery Prospect Review Committee.

Mr. Heckman has observed Xndian river gill net fisheries conducted by

members of the Hoh, Makah, Muckleshoot, Hisqually, Puyallup, Quileute,

gulnault, Skokomish, Tulalip and Yakima Tribes. As a general matter,

net fishing for anadromous fish is a very important activity for the

members of these tribes. . Generally, the fishing is comprised mostly of

set {gill) netting, rather t'han drift (gill) netting; drift netting is

often precluded by riverbed and flow conditions.

3- 403. At least for the past ten years, for those Washington State

28

29

30

31

river systems where there has been a sport fishery but no on-reservation

Xndian net fishery, there has been no record of so great a harvest of

steelhead that subsequent years' runs have been diminished. There are

no records of such fisheries showing a harvest of the maximum amount of
steelhead which may be taken without diminishing the runs in later years

32 (i.e. total run less the amount necessary for spawning escapement).
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B, AWE DE,NT RE ULATORY PATTERES POLICXES 1lJB7 PRACTICES

3-425. Arthur Coffin of Yakima, Washington, has served on

the Washington State Game Commission (hereinafter "Game Commission" )

for seventeen years, the last two years as its Chairman. Prior to re-

tirement he was in tbe banking business. Any expertise he b~~ in the

field of fisheri'es biology has been gained through experience individu-

ally as a sportsman and as a member of the Game Commission.

Mr. Carl Cxouse hsd been employed with the Game

10

12

13

Department for 19 years and has been its Director since 1970. He holds

a B.A. in Zoology and a Master's degree in Wildlife Management from

Washington State University.

14 3-427. The Game Commission has never held meetings or

corresponded with the Bureau of Xndian Affairs regarding claimed treaty

17

fishing rights of Indian tribes in Western Washington.

18

20

23

3"428 ' Xn formulating policy, establishing regulations and attempting ts

conserve the fish resources under-their Jurisdiction the Game Depax'tment

and tbe Game Cexmission conswer as..the ultimate purpose in managing. those

fisheries, a maximum sustained recreational experience for the spoxt

fishermen.

3-429. The Gama Commission defines "conservation" as "wise

25 or prudent use. " Xn determining what is wise and prudent use of the

fish resource, the Game Commission consults experts ln the Game Department

and the general public.

31

3-430. As a matter of policy, it is the Game Department's position that

its first concern in regulating the harvest of steelhead is the preserva-

tion' of that resource; the second concex'u is the prevention of commerciali-

sation of tbe steelhead.
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10

3-431. As e matter of policy the Game Commission favors the taking of

game fish by hook and line over taking. by net at all places outside In-

dian reservation boundaries. The Game Department and individual sport

fishermen believe that an important aspect of steelhead fishing is the

relatively high ratio of effort to total. catch which occurs under c rre t
regulation. There are other aspects to hook and line fishing for steel-

head which they consider important such as the fact that the resource can

be maintained in the face of such a public fishery. The Commission

takes the position that a hook and line fishery is incapable of destroy-

ing a steelhead run and that no user group, whether' Xndian or non-Xndian,

is capable of self-regulation which would achieve sound conservation on

13

any anadromous fish run.

by the Game Department.

This position is based upon opinions furnished

The Game Department takes the position that In-

16

16

dian regulation of Indian off-reservation net fishing for game fish would

eliminate off-reservation recreational fisheries on the same runs.

20

21

22

25

2?

28

30

3-432. The Game Department takes the position that state law prohibits

it from considering recommendations in favor of Indian net fishing at

usual and accustomed places outside reservation boundaries. Game's

position is also predicated upon its view of conservation and of require»

ments of appropriate court decisions. As a matter of policy the Director

takes the position that such fishing is not a wise or prudent use of the

steelhead resource, He believes a net fishery is more efficient than a

hook and line fishery because a net can take more fish than a hook and

line during the same time with less effort. Xn his opinion if the De-

partment were requized to permit net fisheries for steelhead on rivers

outside reservation boundaries, the Department could regulate the net

fisheries to conserve the resource but all other fisheries for steelhead

would be subservient to such regulated net fisheries.

31

32.
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3-433. In setting regplations for bsg limits and seasons, the Game

Commission considers information relating to the particular streams or

rivers involved. It receives estimates of the relative size of coming

steelhead runs from Game Department personnel. The Game Department con-

siders catch records and escapement' data as indications of the size of

10

12

13

14

15

18

19

20

runs. Catch records, which have been kept from steelhead punch cards

since 19A7 for all rivers having a steelhecd run, are the primary source

of information in this regard. Escapement data is estimated from spawn-

ing ground counts, which have been compiled over the last ten to twelve

years for the ma)or river systems, and from counts of fish at xacks and

dans. The Game Department attempts to estimate. total fish in a run only

from x'ack or dsm counts. Currently, such counting is done at Yud lfountain

Dsm on tbe White River and at a fish. rack on the Cowlltz River. Tbe

Department also has information from such counts at the dens on the Co-

lumbia River. The Department has also, during the 1960's, maintained a

counting rack on the Elochoman Fiver, Generally speaking, these dame

.." r ckc mourn thn n--bors of fish in the run at thai point in the

river where the facili. ty is located. As its catch statistics and escape-

ment data come to cover longer periods and become more accurate, the Game

Department will become better able reliably to protect the steelhead runs

22

23

24

25

30

31

GPO:
e71 g 419 - 57t

and to harvest the resource more effici.ently. The Department believes

the primary purpose of seasons for taking game fish is to preserve the

resource fox later years by retaining sufficient spawning escapement.

The Cene Department regulatiom setting hook and line seasons are designed

to take account of long term trends in game fish runs; so that, if there

has been a consistent overescapement to spawning grounds the Department

wi. ll adjust its coming seasons to provide for greater angler harvest;

and, if there has been a consistent undercscspement to spawning grounds,

the Department will adjust its coming seasons to provide for a decrease

in angler harvest. In recommending bag limits the Department considers,

among other things, past and present stream flows and the amount aad con-

dition of steelheed planted in the brood year.
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3-434. The Game Commission has not promulgated any administrative and

procedural rules for the conduct of its business other than those pre-

scribed in the Washington Administrative Procedux'e Act, RCW Ch. 37.12,

and in relevant portions of the Washington Administrative Code. Mhen

passing temporary regulations, the Game Co~lesion and the Game Dc"art-

ment follow the Washington Administrative procedure Act, RCW 34.04, ex-

cept when specific exemptions arc made by the Code Reviser.

10

12

13

14

15

16

17

18

20

21

22

3-435 The Game Commission holds four meetings, as required by statute,

in April, June, October and January and also normally holds two or three

special meetings per year. Members of the public who have requested

notice are informed of these meetings and the agenda thereof through the

press and by letters sent by the Game Department. The Game Department

sends out a preliminary agenda followed by a final agenda to those who

have requested notice and to the press. The Department considers recom-

mendacious from the public together with its own views and presents its

recommendations to the Game Commission at the meeting. The preliminary

agenda for Game Commission meetings is compiled and distri. buted entirely

on the initiative of the Game Deparment. The Game Commission Chairman

feels that it i.s the role of the Game Commission in regulatory matters to

provide public input into Game Department decisions and to leave to the

Game Department all other responsibili. ties and obligations attendant to

managing the game fish resource in the State of Washington.

25

27

22

3-436. Game Department fishing regulations and propagation operations

are designed both to preserve the resource and to enhance the fish supply

for sportsmen. Indians may also be included within the classification

of sports fishermen off the reservation as they might desire.

30

31

32

3-437. The Game Department, pursuant to state law, has never consi-

dered permitting or authorizing any of the Plaintiff tribes to take
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pert in the management or pxopagation of any anadromous fisheries under

its regulatory 3urisdiction.

4-438. The Game Department is aware that the amount of fish taken in

nets may be regulated by regulation of net length, the type of net, the

10

place of fishing and the periods for taking. Net fisheries and hook aad

line fisheries can be regulated, from total prohibition to total per-

mission„ with all degrees of restriction in between.

13

16

3-439. Steelhead punch cards axe used by the Game Depaxtment to compile

catch data on the time and river in which the fish have been caught. The

Department estimates annual steelhead catch by multiplying the number of

steelhead x'eported caught on returned punch cards by a factor designed to

cxxnpensate foz punch cards not returned. The Department requires treaty

17

Indians fishing with hook and line outside reservation boundaries to have

s free steelbead punch card.

3-440. At its October 2, 1972, meeting the Game Commission considered

22

29

the policy of whether to recommend a regulation for off-reservation Indian

ccam4erciel nct fishing pursuant to a State Supreme Court decision. In

addition to legal advice from its attorney, the Commission considered only

the facts and data presented by Vr. 11illenbach. Prior to his presentation

to the Commission Nr. Nillenbach did not discuss the facts and data oz

recommendations he presented with any of the Plaintiff tribes and he had

not consulted with any of those tribes concerning their fishing practices

or techniques. He had not estimated how many Indians would fish, how

many fish would be in the coming run in the Puyallup giver, or what speci-

fic level of escapement would be best for that nm. He believed that the

Commission was then considering a change in its regulations which abso-

lutely prohibit such fishing, When it recommended «t the October 2nd
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meeting that the Commission not authorize net fishing for steelhead by

Indians pursuant to claimed off-reservation treaty rights, the Game

Department (a) did not considex' the ultimate use which such Indians

would make of the fish taken; and (b) did not know how many Indians or

nets would fish if such fishing were allowed, although its Director ex«

pected there would be many Indians fishing on many rivers.

10

12

13

15

16

18

19

20

21

22

23

25

26

28

3«441. The Game Department did not notify in advance any of the

Plaintiff tribes or the United States that it wouhd consider at its

meeting on October 2, '1972, whether to change its regulations so as tc

permit net fi.shing by Xndians outside reservation boundaries at usual

and accustomed places under claim of treaty rights because they dick not

request to be placed on the mailing list priox' to that, date. The De-

partment of Cave takes the position that it was not required to file a

notice with the Washington Code Reviser, pursuant to RCW 34.04.025 and

34.04.010, statingthat it, was going to consider the matters regarding

Xndian of'f-reservation net fishing which were listed on the agenda for,

and were considered at, that meeting. The only record of the Commission's

consideration of that matter. is set forth at pages 17 thxough 27 of the

Game Commission minutes of that meeting. Those minutes are admissible in

evidence ln this case as an accurate record of the proceedings before

the Commission on Qctober 2, 1972. The Game Depaxtment takes the position

that the Game Commissionls action on October 2, 1972, described in its

minutes thereof, concerning off-reservation Indiaa net fishing, was not

an "oxder", "rule", or "xegulation" es those terms are used in the Wash-

ington Administrative Procedure Act. RCW 34.04, 023, RCW 34.04.010,

'RCW 77. 12.040, RCW 77.12.030 or RCW 77.12.060. The Game Department de-

scxibes the Commission's action as "an order of policy for conservation"

and states:

31

32

What we were considering was whether an Indian net fishery
would be inconsistent with the conservation of steelhead.
We determined that Indian net fisheries, the establishment
of Indian net fisheries would be inconsistent with conserva-
tion.
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The Game Department states also that the result of this consideration

was the Commission's determination not to provide a regulation. The

Game Commission further takes the position that this consideration and

action by it constituted fulfi. llment of the following mandate of the

w pip 8 p Bp c pp p, p pp . ~p11 ppp

SO iiPn. 2d 561, 571 (Nay 4, 1972):

8

9

We hold that it i.s incumbent upon the Department
of Game to provide, annually, regulations for a Puyallup
Xndian net fishery of steelhead when it is determined by
the department, upon supporting iacts and data, that an
Xndian net fishery would not be inconsi. stent with the
xmcessary conservation of the steelhead fishery.

3-442. The recent construction of the Game Department Chambers Creek

Hatchery was financed by federal funds under the Anadromous Fish Consex'vation

Actp 16 U, S,C. Section 757a-757f.

18

19

3-443. Until the late 1940's, both the Department of Gaum and the

Department of Fisheries engaged in programs designed to augnmnt the

State's steelhesd resource by egg-taking and hatchery breeding. Thereafter

the only state programs designed artificially to augment steelhead runs have

been carried on by the Game Department.

23

24

25

26

27

28

29

3-444. The Game Department is aware that planting of pre-smo1t size

steelhead may create an adverse competition wi. th natural stocks which

would not otherwise occur with smolt size plants.
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10

3-445. The Game Department's steelhead planting program has grown from

a relatively insigni, ficant contribution in the 1940's to a significant

constribution to steelhead fisheries since 1951. The Game Department in

early 1973 was producing three million winter steelhead smolts and 1.5-
2 million summer steelhead smolts in its hatchery program. The Depart-

ment plants steelhead in approximately 60 rivers currently, these gener-

ally being the ma)or rivers. Nr. Millenbach estimates generally a "five

percent returns from . steelhead. plants. in Washington State rivers. Hot

all river systems sustaining. natura1. steelhead runs are planted. Hot

sll planted rivers have been subject to marking experiments. In deter-

12

13

16

17

18

19

20

mining where to plant steelhesd and. how much to plant, the Game Depart-

ment considers the relative size of the river system, the punch card

records of sports catch in previous years, the Department's capacity to

produce steelhead smolts and the amenability of the river system to

sport fishing. The capacity to produce smolts is considered as the most

decisive factor. It is a general policy of the Game Department to plant

at least 20, 000 steeihead. smoits in each planted river. This policy is

a result of the Department's determination that such a volume of plant-

ing is necessary to encourage a sufficient level of sport fishing to

utilize the resulting augmented run.

22

23

25

3-446. The Game Department knows of no instance where a steelhead run,

either fully natural or artificially augmented, has been destroyed by

fishl~.

26

27

28

9-447. The Game Department does not have data indicating the level

of the natural steelhead resource prior to 1940.

31

32

3-448. The Game Department is aware that there is an on-reservation

Indian fish trap on the Skagit River, and that the trap takes mostly

salmon and a small amount of steelhead. The trap has not destroyed or
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decimated the steelhead run in that river. The trap is an estuary trap

and is not'ccpable of destroying a stcelhead run.

3-449. As an abstract principle, if the Game Commission reduced the

daily or total annual catch of steelhead in a river, there would be a

corresponding increase in the number of fish arriving at the spawning

grounds. A reduction in the number of steelhead fishing days would produce

some increase in the number of steelhead surviving to spawn. lkrsever„

10

it is Game's position that this is not a practical method of managing

the stcelhead resource.

12 3-450. The Game Department steelhead seasons vary from river system

to river system, due to the fact that the spawning period begins earlier

in 'the smaller systems and that steelhead runs in dif ferent systems vary

15

16

in quantity and timing. The Department attempts to protect steelhead

spawning areas throughout the river environment, although it does permit

fishing in some river areas where steelh~ spawn. The Department has

18

19

set upstream deadlines, above which no one may fish, in order to provide

sn undisturbed «rea for spawning. There is no downstream deadline. The

21

22

23

Game Department permits fishing for steelhead in all marine areas withia

its regulatory Jurisdiction. Salt water steelhead fisheries are insig-

nificant. Most are located on 1&idbey Island at Bush Point and Lagoon

Point.

25 3"421 Prom its experience, it is the opinion of the Game Department

26

28

29

30

31

that immature steelhead are rarely taken Curing the winter season The

Department designs its seasons generally to prohibi. t fishing on the

migrants which move to sea Curing the spring months. Prom its data re-

garding trout and from its experience, the Game Department is also of

the opinion that, of those immature steelhead which are taken and thrown

back because they are not of legal sire, there can be mortality, pre-

venting the dying fish from later contributing to natural perpetuation

G PO.
Iel 0 - 4s - IIV1

of the run through spawning.
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3~ 452* The Game Department has no recorded statistics indicating

whether fishing on spawning grounds by means of drift nets, drag nets,

dip nets, set nets, gill nets, or purse seiues will cause "prespawning

mortality" as that term was used in State v. Moses, 79 Wash. 2d 104, 117

(1971); b t Gme bclicvcs, based on observations, that such activities

would cause prespawning mortality.

10

3-453. Salmon and steelhead frequently spawn in the same areas of the

various river systems.

12

15

18

19

3-454. There is an operating understanding between thc Department of

Pisherics and the Department of Game regarding late fall commercial fish-

eries on salmon in Puget Sound. Pert of the understanding is that the

De1 artment of Pisheries will usually close those commercial fisheries

prior to the date of November 20 if they begin to take substantial numbers

of steelhead. This understanding has resulted from verbal, unrecorded

information that in approximately 1968 a late gill net fishery' for salmon

in Puget Sound was taking substantial numbers from an unusually early

steelhead run.

21

22

23

3-455. The peak months of the winter steelhead run in Washington are

December and January; the peak months for summer steelhead are July and

August. .

25

28

29

3-456. The Game Department has not undertaken any studies to determine

the effect on steelhead of special treaty Indian net fishing seasons for

salmon which have been set in recent years by the Pisheries Department.

The Game Department is unaware of any studies which reliably conclude that

an indian net fishery for steelhead located on a reservation and unregu-

lated by the state has caused a decrease in the steelhead run.
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10

12

13

5-457. Other than the Histata and Cumins report (US4-1), the Game

Department has no records specifically detailing the catch of steelhead

which is taken incidentally in the salmon commercial fisheries. The

Game Department's knowledge of steelhead ocean distribution patterns is

taken from Canadian-American research experiments in the Horth Pacific,

from records of the limited sports catch near Ridbey Island and from the

incidental steelhead catch in the commercial salmon fisheries. Occasion-

ally, steelhead are taken in southern Puget Sound both by shore fishermen

fishing for steelhead and by boat (troll and spin) fishermen who are

fishing primarily for salmon. The Game Department does not operate any

test fishczics on steelhead runs in Puget Sound or the roars emptying

into the Sound.

18

20

21

3-458. The Game Department considers that a generally beneficial es-

capement percentage for steelhead i.s 25 to 50K. This penezal figure is

based on general knowledge concernir@ steelhead and the opinions of Herry

Hagner and Loran Donaldson. The Game Department has very limited data on

the total number of fish in steelhead runs. The Game Department has not

been able to determine whether an excess of steelhead spawners above the

amount a river system could sustain would be harmful to the zun.

22

23

26

26

30

31

3-459. Currently the large number of factors which influence eventual

survival of steelhead make the capability of the Game Department to pre-

dict the size of steelhead runs extremely difficult. By examining the

current water flow and plant records for the steelhead which will be re-

turning in thc comi. ng year, and by examining spawning grounds counts for th

brood year (when available), the Game Department does estimate whether the

coming steelhead runs in named rivers will be greater or smaller than in

pzior years. These estimates are usually made in response to sport fisher-

men i.nquiries concerning the location of the better' runs in the coming

32
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year. The Department does not formally estimate or predict future run

size but does make general comments on its relative abundance.

10

12

13

5 460. The Game Department is aware that in the Columbia River, where

the fisheries are repulated cooperatively by the States of 0 a~on a~&

Nsshington, there are recreational fisheries for steelhead in the same

areas of the river where treaty Indians are taking steelhead commercia11y

by net. The Game Department believes that there is a conflict in these

areas because the net fisheries appear to have swept the available stocks

before they could reach the recreational fishermen and because in certain

areas the net fisheries appear to have entangled the lines of the recrea-

tional fishermen.

17

18

19

20

22

23

24

25

3-461. The Department of Fisheries has in recent years operated a

fish rack on the Semish River. The rack operators have recorded steel-

head adults which have passed through a sports fishery below. Pinch card

data and records from the rack indicate that. the sports fisnery in that

river took between 65 and 107. of the run. The Game Department was plant-

ing approximately 50,000 smolts in the Semish River during this period.

Although there would not have been a straight-line relationship, an

increase in the planted smolts (if available) would have increased the

size of the Samish River steelhead runs. There was no Indian on- or off-

reservation fishery for steelhead on the Samish River during the period wh

the rack has been operated.

2G

30

31

32

3-462. Following are accurate data concerning steelhead runs in the

'Quillayute River system:

a. The lowermost 2-1/2 to 3 miles of the Quillayute River flow

through the Quileute Indian Reservation and the Olympic National Park.

The State of Washington has no Jurisdiction over fishing by members of

the Qui. lcute Tribe in these areas. The State has never attempted to
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10

12

13

15

17

18

19

20

21

22

24

26

28

29

30

31

exercise its police power with respect to fishing activities by Xndians

on what it recognises to be an xndian reservation.

b. Historically (prior at least to formation of the Game De-

partment in 1933), members of the Quileute Tribe have fished with gill

nets for salmon and steilhead in the Quillayute River both within and

upstream from the above described area and in the lower portions of the

Soleduck and Bogachlel Rivers.

c. The winter steelhead run in the Quillayute River system

commences in strength about December 1 and extends in ma)or strength im

the lover portion of the system through Birch, Duz'ing the period December

thxough February the Indian catch is predominantly, if not entirely,

steelhead. During the 1971-72 run approximately twenty to thirty Indian. :,

gill net fishermen fished the Quillayute River but not the entire system.

d, During this time of Indian net fishing sportsmen have fished

the river system both as bank fishermen and as boat fishexmen. This sport

fishing is mostly upstream from the ma)ority of Indian nets, but at times

Indiana and Spcrtemen fiah the Some StretChee Of Water. Agents Of the

Game Department have arrested Xndians who have fished for steelhead out-

side of the reservation and park area in any time, place, and manner other

than that pexmitted by state law.

e. Several of the locations desirable to Quileute Indians for

effective set net fishing on the Quillayute River are located upstream

from the Olympic Hational Park in waters under state Jurisdiction. Since

the creation of the Game Department the Xndians 'have been permitted to

fish in these waters for steelhesd only in accordance with state law.

f. The Quillayute, Soleduck, Ca1awah and Bogachicl Rivers were

open to steelhead fishing under the Washington Game lave and regulations

from December 1, 1971, to Febxuary 29, 1972. The portions of those rivers

west of U. S. Highway 101 were open for an additional pexiod until

April 30, 1972, and for an additional period during the summer season.

32

cpa
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g. The State of Washington licenses guides to take parties

of sport fishermen (usually consisting of two fishermen per boat), along

the Guiliayute River system. Operators of these boats generally charge

parties $60 per trip. The operatoxs advertise to attract sport fisher-

men to fish that river system.

10

12

14

16

19

20

22

20

26

27

28

30

31

32

3-663. Prior to October 2, 1972, snd currently, the Game Department

has been aware of the following facts concerning steelhead runs in the

guillayute River system:

a. There is an Indian net fishery unregulated by the Game

Department which takes steelhesd within the boundaries of the Quileute

Indian Reservation and within the boundaries of the Olympic National

Park;

b. There is e relatively small recxeational fishery for

steelhead within the Olympic National Park regulated only by the National

Park Service and a treaty Indian net fishery within the sane water axes;

c. There is a recreational fishery f47r steelhead x'egulated by

the Game Department on the 1)ulllayute PAver system above the eastern

boundary of the Olympic National Park (hereafter referred to as tbe "upriv

sports fishery" );
d,. Net fishing for steelhead by treaty Indians above the

boundaries of the Park is prohibited by the Game Department;

e. All steelhead planting by the Game Department in the

Gulllayute River system occurs above the Park boundary;

f. Catch statistics from punch card data of the upriver sports

fishery show an increase in steelhead catch in recent years;

g. Planting records of the Game Department show an increase

in steelhead planting in recent years.

R. Since the planted steelbead smolts must pass through the

Park and Reservation in their seaward mi.gration and must in their xeturn

as adults pass through the Reservation and the Park before they become

CPO.
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~ ~
available to the upriver sports fishery, the increased catch in the up-

river sports fishery could not have occurred unless increased numbers of

steelhead had passed through the Indian net fishery;

i. The planted fish have also increased the Indian net catch.

3-464. The Game Department is aware that there are considerable fluc-

tuations in the percentages of steelhead runs taken by steelhead fisher-

men from year to year.

10

13

3-465. The number of winter steelhead smolts planted in the Puyallup

River system has fluctuated, partly as a result of the fluctuating pro-

duction of the Puyallup hatchery, but principally as a result of the

Game Department's over-all steelhead planting program.

15 3-466. Data from publications of the State of LPashington show the

following number of steelhead arriving at Suckley Dam above the Puyallup

«nd Huckleshoot Indian net fisheries:

20

21

22

23

25

28

1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969

1,122
798

1,424
1,209

204
533
368
156
163
279
204
458'
265
347
683
906
789
447
476

29

30

31

32

3-467. In concluding that the Puyallup Indian net fishery in the

lower Puyallup River from 195S through 1960 increased the taLc of steel-

head to the point that an inadequate number of fish escaped the total

GPQ:
19'I! Q - 919 - 991
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10

fisheries below Buckley Dam ( including that fishery, a recreational

fishery and the Nuckleshoot Indian Reservation fishery), the Game Depart-

ment has reli. ed only on the data set forth in the documents designated

in this Pretrial Order as Exhibits USA-15, USA-16, USA-17 and USA-18.

This conclusion of the effect of the Puyallup Indian net fishiug is con-

fined to the effect on the natural runs in the White River system. Since

1960, the Game Department has planted substantial amounts of steelhead

smolts in the White River system. The Game Department's available data

show that the sports catch and the total volume of steelhead transported

around Buckley Dam have iricreased since the Department began planting

steclhead in the White River.

12

13 3-468. The Game Department has not been able to detezmine whether an

excess of steelhead spawnezs above the amount a rivez system could sustain

would be harmful to the zun.

16

18

20

3-469. As one basis for its conclusion that a hook and line fishery is

the wisest use of the steelhead resource, the Game Department relies on a

study which concluded that a steelhead fisherman contributes approximately

860, 00 in general benefit to the economy of the State of Washington for

each fish caught.

23

26

3-470. In the opinion of the Game Department, its steelhead planting

program can be used to reestablish decimated runs when other environmental

condi. tions are adequate.

27

23

29

31

32

3-471. With respect to the estimate cited by Nr. Nillenbach on October 2

1972, that gill nets have a capability of taking 987 of an anadromous fish

run, Nr. Nillenbach was referring to the 1956 Annual Report of the Inter-

national Pacific Salmon Fisheries Commission, speci. ficaI. ly at pages 19-20.

Nr. Millenbach believes that the Fraser River system has never been planted

m'u
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3

with steelhead. He is aware that there is a commercial net fishery on

the Eraser River which takes steelhead. He believes that that fishery

has not destroyed or decimated the Eraser Rfver steelhead runs.

10

12

3-472. Indian net fishing which is confined geographically (sfmflar

to the limits provided by reservation boundaries on current on-reservation

net fishing) fn a manner may be regulated and controlled to prevent

overharvesting, assuming that some power of effective regulation exists

to limit fishing as to time and amount of gear and enforce the limita-

tion effectively and assuming further that there is a geographically

confined are .

13

16

3-473. The Game Department would be able bettor to manage the steel-

head resource if its facts and data were specific as to individual river

systems, but budget limitations of the Game Department preclude

the acquisition of this data at this time,

18

19

20

21

22

23

3-474. The Game Department has avoided stocking the Qufnauit and

Quests River systems because of limitations fn their hatchery program

and because of opposition by sportsmen groups among other reasons.

Prior to October 2, 1972, and currently, the Game Department has been

aware that there is a recreational fishery for steelhead outside and

above the reservation on those rivers and that the steelhead resource

on those rivers has been maintained.

26

27

30

3-475. Prior to his retirement on July 31, 1973, Walter Neubrech was

Chief of the Wfldlife Hanagement Division of the Game Department, and

had been in that position since 1954. Nr. Neubrech had been with the

Game Department for 36 years. The Wildlife Hanagement Division is the

law enforcement secti.on of the Game Department. Nr. Heubrech referred

ma)or questions concerning Gam4e Department law enforcement to the

67'u
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Director for determination. The only written instructions to wildlife

agents regarding Indian hunting and fishing problems are contained in

the Annual Game Department pamphlet. This does not imply that law en-

forcement procedures are not otherwise given to wildlife agents.

3-476. Nr. Neubrech describes the action of the Game Commission of

October 2, 1972, concerning Indian net fishing outside reservation, as

a refusal by the Commission to make any special concessi. ons for the taking

of steelhead by Indian people.

10

12

14

10

1?

3-477. Mr. Neubrech considersp the Cuinault (with the guests), the

Lummi, Hakah, Squsxin Island, Sauk-guiattle, Skokomish, Yakima, Upper

Skagit River, Stiliagusmish, Quileute and Puyallup Tribes to be treaty

tribes. Be contends that the Huckleshoot Tx'ibe is not a t'resty tribe,

and bases this contention on the decision of the Washington State Supreme

Court in State v. Poses, ~su rs.

19

20

21

22

3-478. It is the position of the Game Department that a treaty Indian

tribe possesses treaty rights to fish without a license only wi. thin the

area which was ceded to the Uni. ted States in the particular treaty

wherein the tribe's rights are secured.

23

24

25

27

29

30

31

32

3-479. The following are descriptions of the policies and practices

of the Game Department with respect to nets, boats and other gear which

may be seized in the course of the lns enforcement duties of agents of

that Department:

s. When an unattended net is seized and the owner is not

immediately identifiable, the net is marked snd stored in Game Department.

facilities, but no speci. fic written record is made of each seized net;

the nets themselves and the wri. tten summaries constitute records of

seized gear;

OPO:
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10

12

15

16

18

19

20

21

b. Xt is within the seizing officer's discretion whether to

send the seized gear to Olympia or to keep it in the regional office

where it was seized;

c. The only Game Department accounting of seized nets is a

periodic check which results in a record of the number of nets which

have been seized and the dates of seizure;

d. When there are only two or three fish seized with the gear,

no record of the disposition of those fish is kept;

e. The Department has never asked a court to declare for-

feiture of seized, unattended nets;

f. @hen the Department has seized boats or motors, they have

been kept as evidence against an identified defendant;

g. Property is seized for the purpose of introduction as

evidence in court;

h. If a person is acquitted of a clxarge, his gear is returned,

but no restitution is made for fish which have been seized with the gear be-

cause the fish sre rendered valueless due to the passage of time and the

delay in court actions. They are disposed of to charitable or public

institutions.

i. It is contrary to policy to seize a net which has not been

seen engaged in illegal use.

23

24

25

26

29

3-480. Por thx'ee or four years following a 4.-4 decision by the Hash-

ington State Supreme Court, the Came Department avoided enforcement of its

regulations prohibiting Xndian net fishing for steelhead on the Puyallup

River. As a result of violent unrest, among non-Xndians, the Department

reinstituted enforcement, one of the results of which was the ax'rest of

Merlon Bxando and Bob Satiacum.

30

31

32

g-481. There are approximately eighty-five to one hundred enforcement

officers in the Qildlife Management Division stationed throughout the

Gpn
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State of Washington. The Game Department has a fifteen-man, specifically

equipped "Tactical Squad" which has been used in disturbances arising

from controversy about Indians fishing for steelhead with nets.

3-482. The Game Department and the Fisheries Departlsent often cooper-

ate fn investigation and enforcement of laws and regulations which are

within each other's Jurisdiction.

3-483. The Game Department has law enforcement jurisdiction to con-

10
trol any actions which disturb the stream bed or gravel in the steel-

head streams of the state outside federal enclaves.

12

15

16

3-484. The Game Department has no data or opinions concerning the

level of steelhead runs in the Washington Territory between 1840 and

1860. It believes that during that period there were natural runs of

steelbead and that they fluctuated due to natural conditions.

18

19

20

21

22

23

25

3-485. The Game Department takes the position that laws enacted by

the Washington State Legislature need not be shown reasonable and nec-

essary for conservation of the fishery in order to be binding on treaty

Indians fishing at usual and accustomed places outside reservation

boundaries beyond the fact that said legislative acts must have the

same degree of reasonableness to apply to Indians as is constitution-

ally required to apply them to other citizens in the exercise of

state poli. ce po~er.

26

3-486 The Game Department has never given consideration to the

28

29

claimed treaty fishing rights of any of the Plaintiff tribes as an

interest to be promoted in the Department's regulatory, management

and propagation program.

31

32
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3-487. The Game Department has never considered permitting a fish-

ery for steelhead outside reservation boundaries by any of the Plain-

10

12

13

tiff tribes, using methods other than angling when the purpose of such

a fishery would be:

a. To provide harvested fish only for dietary consumption

by members of the tribe;

b. To pzovide harvested fish only for use in cultural cere-

monies or practices of the tribe;

c. To provide, through sale or barter, funds necessary to

sustain the economic well-being of individual Indians; or

d. To provide a supply cf fish which can be commercially

exchanged as part of. a continuing tribal enterprise.

3-488. The Game Department does not consider any of the holdings

16

17

of ~Soha v. Smith, 302 P.Supp. 899 (D. Oze. 1969), influential in

adopting regulations regardi. ng the time, place and manner of taking

steelbesd.

18

21

23

3-489. The Game Department's zegulation of members of the Plaintiff

tribes in the exercise of their claimed treaty fishing rights is prem-

ised on the contention that, except for a right of access over private

lands and the exemption from the payment of license fees, the treaties

involved in this case afford those Indians no rights beyond those ac-

corded under the Fourteenth Amendment to the Gaited States Constitution

and the provisions of the Nashfngton State Constitution.

27

32

3-490. With respect to Indian fishing outside reservation boundaries,

the Game Department has never:

a. Provided the treaty indians an opportunity to take by

means feasible to them other than angling, a share of the fish re-

source which is fair by comparison with the share available to sports

cpe
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anglers; Game denies any inference that the Indians are treated in any

manner other than non-Indian citisens are txeated; and further denies

any inference that the Indians are entitled to a greater share than

other sports anglers to the steelhead resouxce.

b. Consi. dered perpetuation and improvement of the sire and

reliability of the fish runs as the sole controlling oh)ective of its

conservation xegulatious.

c. Adopted regulations regarding such Indian fishing on an

annual basis upon specific supporting facts and data; Game denies Chat

10 there is any duty under the treaty to set any special regulations fox

13

15

18

19

20

22

Indian fishing outside of their reservations.

d. Considered as fundamental to its regulatory choice con-

cerning time, place and manner of Indian fishing the cultural and

economic value of fish harvesting to Indians; Game denies any obliga-

tion to provide special treatment for Indians fishing off the rcser-

vat ion

e. Adopted, as its own, tribal proposals for regulation

of the Indian fishery, except to the extent that it has shown that

the tribal proposals will not be reasonable and necessary for con-

servation of the specific run involved; Game denies any legal obli-

gation to do so end states that to do so would be contrary to law.

25

26

29

30

32
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C. FISEERIES DEPARTHKNT BZGDLATORY POLICIES AND PRACTICES

3-575. Thor C. Tollefson has been Director of the Department of

Fi.sheries since May 1, 1965. Prior to that time he had not had any

experience in tbe biological aspects of fisheries management. The

duties of the Director are set forth in the Revised Code of Washington.

3-576. The regulatlnns and management by the Department of Fisheries,

regarding salmon harvesting, govern the taking of those fish throughout

their entire migratory course within the waters of the State of Washing-

ton, except as to"convention waters"during periods of regulation by the

International Pacific Salmon Fisheries Commission whose regulations the

state is required to adopt. (See JX 2(a) pp. 101-103)

15

3-577, The Department of Fisheries takes the position that it has

three clients: (1) sport fishermen, (2) commercial fishermen and (3)

Indian fishermen. The Department attempts to design its regulations and

management so that all three of these clients can participate in har-

vesting the amount of fish which may be taken consistent with preserva-

tion of the resource. In the years prior to 1968 the Fisheries Depart-

ment did not list Indians ss a separate client in its budget requests

to the Washington State Legislature.

26

3-578. In recent years the Department of Fisheries has, on an area-

by-area, tribe-by-tribe basis, begun to develop regulations permitting

off-reservation, treaty Indian net fishing for salmon. Tribes involved

in areas other than the Columbia River include the Hoh, (}ulleute,

Msquaily, Puyallup, Squaxin and Nakah. As to the runs originating in

29

32

these rivers, the Department is aware that, in addition to the Indian

net fisheries, there are state-regulated river sport fisheries, marine

sport fisheries, and commercial fisheries throughout the migration of

those runs within the waters regulated by the State of Washington as well

as fisheries outside those waters.

mo:
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3-579 The Director of. the Washington Department of Fisheries pro-

posed in 196S, prior to the decision in ~Soha v. Smith, 302 F.Supp.

899 (D. Ore. 1969), that the Oregon and Washington regulatory authorities

provide a fair and equitable opportunity for treaty Xndi. ans to take fish

above Bonnevi. lie Dam. Oregon did not agree to the proposal unti. l after

the decision in ~Soha v. Smith, ~su ra.

3-580. Xn regulating the various salmon fisheries, the Department of

Fisheries compiles and exsmines daily catch reports, and compares those

reports with reports in previous years. Xf the comparison and other

18

indicia of run size should indicate that the particular xun is larger

than the Department's predicted run size, the Department generally ex-

tends its seasons; if the comparison shows a smaller run, the Department

takes emergency action to restrict the length of the seasons.

3-581. Xn the past, the Department of Fisheries has rot regarded the

salmon sport fishery in Pu et Sound to be of ma)or regulatory ccncern,

because, as compared with the commercial net fisheri. es, the sport fishery

does not need to be managed on a day-to-day basis.

2I

22

3-582. The Department of Fi.sheries takes the position that it is more

difficult to increase the salmon runs i,n the river systems inn&lved in

29

this case than in the Columbia River by the method of furthex restricting

marine sport and commercial fisheries because fisheries in the case area

harvest fxom mixed stocks. This fact decreases the predictable effect of

a general marine fishery restriction on the number of fish rcachi. ng

specific rivex's. Additionally, the management technique of estimating

escapement before any harvest by the use of dam counts i.s not available

in the case area. 4 general restriction of marine fishing for salmon

would result in wastage of salmon in the rivers.

32

4 O
lllII 0 4I9 - dVl Page 82 - FXNAL PRETRXAL ORDER



I ~ ~

3-583. The Department of Fisheries has moved further north the

northern deadline of its south Puget Sound preserve (where no commercial

fishing is permitted). The intended result, and the effect of this

action, was to increase the salmon run available to treaty Indians in

the Puyallup River by further restricting commercial fishing in the

Sound, . The Fisheries Department usually roughly estimates the number of

salmon which will escape the marine fisheries as the season progresses.

3-584. The Department of Fisheries has attempted fo follow the spirit

of ~Sohn v. Smith, ~su~ra, and in doing so has, with some difficulty,

attempted to enhance the Indians' harvest opportunities by limitations

on other users.

I9

2I

23

3-585. The principal method of limiting the commercial take fro the

salmon runs is limitation on the number of days when fishing is permitted.

The Department attempts to provide that the number of days permitted is
at the same point in a run, relative to its peaks and low points; such

that, i.f the commercial fishermen in the north Sound are given thai. r

days during the time when the run is at its peak in those areas, the

Indian fishermen in the rivers are given their days during the run's

peak in the rivexs. Ceax limitation is another method of limiting the

opportunity t'o catch fish.

25

29

3-586. The Fisheries Department has determined that the best standard

for achieving, fair and equitable regulation of treaty Indian fishing is

to provide a fair and equitable opportunity for the Indians to take a

fair percentage of the haxvestable fish within the waters of the State

of Washington.

81
3-587. The Fisheries Department licenses reef net operators snd

statutes of the State of Washington designate reef net fishing areas.
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3-588. The Fisheries Department is aware that the Quileute Xndisns

fish off-shoxe for salmon by trolling. The only distinct xegulatory

treatment given to these fishexmen has been to provide in one or two

seasons a geographic area wherein other trollers may not fish.

3-589. During certain portions of the year the taking of pink and

sockeye salmon from certain waters of the State of Vashington and of

Sritish Columbia, Canada, is regulated in accordance with regulations

prescribed by the Xnternetional Pacific Salmon Fisheries Comnission

pursuant to treaties between the Uni. ted States and, Canada. The provi-

12

23

sions of these regulations are approved By said International Commission

and forwarded to the zespective governments fox adoption as domestic

regulations. These regulations as they apply to waters of the State of

Washington are usually promulgated and enforced by the Director of the

Washington Department of Fisherics as state regulations. However, under

the applicable International treaties and statutes of the United States

enacted pursuant thereto, the United States hes both the authority and

the obligation to enact the Xnternationa1. Commission's xecommendatlons

as domestic federal regulation and directly enforce them if the State of

Washington does not do so. Mhile the Cemaisslon's jurisdiction is limit-

ed to protection of pink and sockeye salmon, its regulations which limit

the types of gear which may be used ox the times during which certain

types of gear may be used in Convention waters have a coincidental effect

on the taking of coho, chum and chinook salmon which are present during

the times that such regulations axe in force. The waters to which such

internationally prescribed regulations apply include some of the usual

and accustomed fishing places of some of the treaty Indian tx'ibes.

29

31

3-590. In regulating the American and Canadian net fisheries on pink

and sockeye salmon bound for the Fzasex River system, the International

Pacific Salmon Fisheries Commission has attempted, pursuant to pzovisions

GPO:
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10

12

of the applicable treaty, to provide an equal take to the Canadian and

the American commercial fishermen in the Strait of Juan De Puca, 1&or-

thern Puget Sound and the Strait of Georgia; such that when it appears

that for exmnple, the Canadians have taken signiffcantly more fish than

the Americans, the Commission wi. ll adjust its regulations to permit

Americans to catch up. All harvestfag on Fraser' River stocks is fntended

to take only so much as will not damage the run. While some tributaries

to the Preser River have shown an underescapement es a result of the

fishing efforts ia the Straits and elsewhere, the regulation of Fraser

River stocks by the International Co-..mfssfon is general. ly regarded by

fisheries biologists es well managed.

lg

23

3-591. Under guidelines established by the U. S. State Department at

the iastaace of the Department of the Interfor, the U. S. Commissioners

on the International Pacific Salmon Fisheries Commission have sought re-

cently in their activities on the Commission to protect the treaty fish-

fng rights of one or more of the Plaintiff tribes. As a U. S. Com-

missioner on the International Pacific Salmon Ffsheries Commission, the

Dfr'cctor of the Fisheries Department has attempted to obtain Canadian

agreement to a greater number of fishing days for the Hekah Indians on

the Fraser River sockeye aad pink salmon runs. The Canadians have re-

fused. The Director has taken unilateral action to provide more days,

3-592. The Departments of Game ead Fisheries generally exchange pro-

posed regulations for comments by the other department.

29

31

3 7

3-593. Some of the pre-season factors which the Pfsheries Department

considers fa estimating the relative size of' salmon runs are: escapement

volume of brood stock, water conditions prior to and during spawning,

egg ssmplings, migration vol. ume, water conditions during migration and

time of migration,

cpu
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3-594, J. E. Lasster has been with the Department of Fisheries for

twenty-two years. He has been Assistant Director in Charge of Operations

nine years. He is a fisheries biologist, with a degree in Fisheries

from the University of Washington. He has done additional related gradu-

ate work and has taken fisheries. management training courses. Nr. Lasater

is head of the I'isheries Department staff team which considers and

recommends fisheries regulations, among other things.

3-595. Hr. Lasater is of the opinion that coho and chinook salmon

compete to a certain degree for food and survival with steelhead in at

12

18

23

least the following areas:

Hoko River

Clallam River

Sekiu PJver

Dungeness River

Elwha Piver

Dosewallips River

Hamma Hsmma River

Skokomish Ri.ver

Dewatto Creek

Tahuya Creek

Chico Creek

Snohomish River

Creen River and its tributaries

gtillsguamish River

Skagit River

Hooksack River

Quillayute River system

Hoh River

Queets River

Quinault River

Moclips Paver

27

3-596. Mr. Lasater has testified that in many cases a program which

required the entire salmon fishery to be located at the mouths of the

rivers would be biologi. cally more precise.

28

31

3-597. In recommending regulations for the various types of salmon

fisheries, the staff of the Department of Fisheries confine the commer-

cial net fisheries to shorter times and less area because they believe

that the commercial net fisheries can take more fish for the same amount

of effort than other fishing techniques.

GPCk
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3-598. The Department of Fisheries takes the position that the de-

t t ~P(( 2'*lh . D t t 2 G, 391 D. S. 392 (1968),

& D t t 6 9" * . ~P)t 1' lh, 89 8 h. td 561 (1972), h ld

10

that the right of Indians to fish pursuant to treaty at their usual and

accustomed places outside reservation bcundaries is an empty right if
there are no fish which the Indians can harvest at those places consis-

tently with preservation of the resource. It also takes the position

that it must give the treaty Indians fishing at those places an equi-

table opportunity to take a portion of tbe salmon runs.

12

16

3-599. The Department of Fisheries has undeztaken to augment the

volume of fish available to treaty Indians fishing at their usual and

accusComcd places outside reservation boundaries by at least the fol-

lowing ac t iona:

a. The Department considers tbe interests of the Xndian

fishery when formulating its regulations;

18

20

21

22

23

b. The Department attempts to determine how rtany Indians will

fish, what their effort will be and what their estimated Cake of the

Indian fishery will be;

c. The Department has ad)usted the number of days when the

cosm)ezcial fleet can fish;

d, The Department has closed certain areas to non-Indian

fishing in the marine waters, such as in East Pass and South Sound Pre-

20 e. The Department has inczeased its planting effort in those

streams where the Xndian fisheries occur; and

f. Tbe Department has carried on stream improvement work.

30

31

32

3-600. The salmon which are protected from harvest by commercial net

fishermen in East Pass are bound for the Deschutes and other river sys«

terna, as well as for the Puyallup River system.

GP0:
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10

12

16

3-601. The ma)or steps in formulating pre-season fishing regulations

within the Department of Fisheries are: (a) determination of escapement

goals, (b) prediction of run size, (c) intra-staff discussion and

recommendations, (d) conferences with the Director, (e) public hearing

(under Qashlngton Administrative Procedures Act) end (f) an adoption

hearing. After the run begins its migration through the fisheries

regulated by the Department of Fisheries, the Department continually

collects catch reports and other data, and by comparing that information

with similar information fax' prior years, it determines the relative

size of the current run and then refines its earlier predictions of run

size. As the fish approach the rivers, the Department's predictions

become more precise and accurate. If the run siss appears less than

predicted, the Department ad)usta its regulations by emergency order to

further limit the take. Typically, the special treaty Indian fishex'ies

are the last of the Department's thxee clients to take fxom the xun.

17

18

20

21

22

23

3-602. The Department of Fisheries takes the position, that if in the

intexost of conservation it were to consider and to propose an absolute

prohibition of net fishing by treaty Indians at their usual and accus-

tomed places outside reservation boundaries, thc Depaxtment wouhd be xe-

quired under the Washington Administx'ative Procedures Act to send a

notice of its action to the Washington Cole Reviser.

24

25

27

28

3-603. Through agreement with the Department of Fisheries, the Squaxin

Island Tribe has closed fishing on the small streams outside the Squaxin

lslaxu1 Reservation to protect the salmon spawning areas in those streams,

and the tribal fishermen have shifted their treaty fishing into the

marine areas of Puget Sound under a speci.al Fishexies Department season.

30

31
3-606. The Department of Fisheries has a co perative rearing arrange-

ment with the Squaxin Island Tribe whereby the Dcpartmen» furnishes

Gzu
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fsxnature salmon to the tribe which then raises them in salt water pens.

The tribe takes some of the grown fish for comeercial sale and releases

the others into the Sound to augment the spoxts fishery there.

3-605. The Department of Fisheries takes the position that it is not

properly msxreging the salmon resource if there is so great a spawning

escapement that there are fish on the spawning grenade not needed for

spawning. Wastage of fish and potential barm to other species and to the

10

12

13

14

spawning stock of the same species may occur as a result of overescape-

ment of salmon at spawning grounds. The Department has some capability

to utilise t1'e treaty Indian river net fisherics so as to harvest numbers

of fish which would be surplus to the numbers needed for spawning. They

have utllised this capability in con)unction with the Nucklcshoot, Nis-

qually and Skokomish Tribes. Weather and the physical conditions of the

stream limit this capability.

17

18

19

As a result of increased salmon planting in the Nisqually River,

tbe Department of Fisheries has augmented the sdhnon runs in that river

for coming years.

22

23

24

26

3-607. There is a Nisqually Indian nct fishery for chum salmon on the

Nisqually River. Prior to December 1, the Indi-n net fishery is permitted

outside reservation boundaries under a special season established by the

!

Department of Fisheries. After Novembex 30, the Department of Fisheries

prohibits any off-reservation Indian net fishery for salmon iu that river.

27

28

The peak of the chum run in tbe Hisqually River occurs after December l.
The, prohibition of an off-reservation Indian net fishery is the result of

30

31

a request from the Department of

the prohibition was nececsary to

Nisqually Paver. Tbe Department

Game to the Department of Fisheries that

preserve the wiutex steelhead run in the

of Fisheries' agreement to the prohibition

was not based on any concern for preservation of the Nisoually River chum
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3-612. The Department of Fisheries takes the position that all of the

fishing interests in the State benefit from hatchery and planting pro-

grams. It takes a river-by-river approach, considering such things as

its hatchery capacity, stream conditions and fishing effort, in deter-

mining to 7"hat extent it will plant salmon in streams or rivers where

there are Indian net fisheries at usual and accustomed places outside

reservation boundaries.

3 613. A,ftcr the deci.sion of the United States Supreme Court fn

10 ~p:. I 'I 6 . *.. t ft, , ~eh hee t 69th

12

18

15

16

began to set special seasons for various treaty Indian tribes which pro-

vided for fishing by net for salmon at usual and accustomed fishing

places outside reservation boundaries. Some of these regulations permit

Indian set gill net river fishing for salmon, even though state statutes

prohibit usc of such gear to take salmon.

1?

18

20

21

3-616. Habitat and stream improvement efforts of the Departments of

Came and Fisheries generally benefit both salmon and steelhead. The De-

partment of Fisheries generally carries on more of this activi. ty than

the Game Department.

22

23

25

2?

28

3-615. There are limi. tctions which may be placed by the Department of

Fisheries on the time, place nnd manner of sport and commercial fishing

for salmon in the off-shore areas within the three-mile limit, the Strait

of Juan De Fuca and Puget Sound which wi, ll effectively increase the siss

of salmon runs through the water areas of the usual and accustomed fishing

places of the Plaintiff tribes.

29

31

32
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12

14

15

16

3-608. According to the Department of Fisheries, the following are

accurate statements concerning reef net fishing near Lumml Island:

a. The Department issues a reef net license to any non-Indian

who applies and pays the fee;

b. The Department will. also issue a license to any Indian who

applies and no fee will be charged;

c. The Department does not determine the site where the

license is used;

d. The Department regulates reef net fi.sherman by time and

area;

e. The Department does not regulate the number of reef nets or

the separation between reef nets and reef net boats, but the Department

does regulate the distance between geaxs;

f. The reef net sites are occupied and sold according to agree-

ments among the reef net fishermen.

18

19

20

21

3-609. The Lummi Tribe and the Department of Pisheries currently dis-

agree concerning whether the boundary of the Lummi Reservation goes

directly acx'oss Belllnghsm Bay to Treaty Rock from Point Prancis or

whether i.t follows the line of low low water along the shore.

22

24

25

3-6IO. The Department of Fisheries has established a time and ares in

the Strai, t of Juan De Fuca wherein the llskah Indians alone may fish for

salmon by commercla1 txolling.

20

3-611. Recently the Department of Pisheries has been given power to

authorize the moving of fishing gear to places where the Department wants

to harvest surplus fish in the rivers and to limit the entry into the

fishery so authorized.

31

82
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X, HISCELLANEOUS

3-650. Since 1967 the United States Bureau of Indian Affaixs has

issued identi. fications cards, ox approved the issuance of tribal iden-

tification cards, co-signed by an authorized Bureau official and tribal

chairman, to persons who establish to the satisfaction of both the Bureau

official and the tribe that they aze members of a BIA-recognized Indian

tribe which the Bureau recognizes as having off-reservation fishing

rights pursuant to one of the treaties listed in Paragraph 3-1 above.

10

12

14

17

3-651. From time to time each of the reservation tribes, through

their respective governing bodies, have enacted regulations which they

deem to be applicable to the exercise by their respective membexs of

the fishing rights secured by their treati. es. Said regulations deal

with the times, places and manner of fishing. Examples of current

tribal xegulations are included in Exhibit JX 2(b).

18

20

21

22

24

25

27

3-652. A number of deposi. tions have been taken in accordance with

the Federal Rules of Civil Procedure. These, together with the correc-

tions submitted by the respective deposees or counsel are on file
with the Clerk. Nz. Harold Ikebe became deceased before he couhd sign

his deposition but the parties agree that, with the corrections noted

by Plaintiffs' counsel, the transcript on file. accurately records his

deposition testimony. Numerous Intezrogatories and Requests fox' Ad-

missions have been served on and responded to by the parties. These

documents are on file with the Clerk.

3-653. The Fisheries Department of the State of Washington licenses

30

rcefnet opexations by non-Indians in specific areas which are fined by

law. The department does not license specific sites.
31

32
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PART FOUR

AGREED ISSUES OF LAN

A. Jurisdiction.
4-1. Nhether the Jurisdiction of this action is limited to

proceedings before the Indian Claims Commission pursuant to

25 U. S.C. 5570 — 70v.

B. Existence of the Right.

4-2. Do plaintiff tribes hold a right under the treaties
involved in this case to fish at usual and accustomed places

outside reservation boundar1es?

4-3. Did the treaty clause regarding off-re"ervation fishing

at usual and accustomed grounds and stations in common with

other citizens secure to the Indians rights, privileges or

immunities dist"nct from those of other citizens?

Nhat is the effect of the admission of the State of

Nashington into the Union an equal footing with the original

states upon the existence oi claimed off-reservation Indian

treaty fishing rights?

4-5. Are any of the following tribes entitled to claim

treaty rights to fish at usual and accustomed grounds and

stations outside reservation boundaries: Yiuckleshoot Tribe,

Stillaquamish Tribe, Sauk-Suiattle Tribe, and Upper Skagit

Tribe?
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1 C. Sco c of the Ri ht.

2 4-'6. If the treaties secure to the Indians a distinct zipht to

3 take fish at their usual and accustomed places off their

4 reservations, what is the scope and extent of this right?

6 D. Be,ulati. on of the Exercise of the Right.

8

9

If the treaties secure to the Indians a distinct right

to take fish at their usual and accustomed places ofi' their

reservations, then:

10 4-7. Does the State have power to regulate the takinp of i'ish

11 by such Indians at such places in the interest of conservation

12 when such repulations:

(a) Are reasonable and necessary for conservation;

(b) Meet appropriate standards;

(c) Do not discriminate apainst the Indians?

1/ 4-8. Nhat is the definition of the following phrases

18

19

20

21

(a) "Reasonable and necessary for conservation";

(b) "Meet appropriate standards";

(c) "Do not di criminate against the Indians" ?

22

23

24

25

26

27
28

4-9. Do plaintiff tzibes have Jurisdiction to enact laws relating

to taking of fish at usual and accustomed grounds and stations

outside of Indian reservations and to enforce the same against:

(a) Members of the regulating tribe;
(b) Indians who are not members of the regulatinp tribe;
(c) Non-Indians?

30

31
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rj-10. Does regulation of off-reservation Indian treaty

fishing by the State, the United States, or the plaintiff

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

tribes preemot the regulation by any of the other two and,

if so, to what extent?

A-ll, Are existinp, State statutes, repulations, or management

and enforcement practices which affect treaty Indians fishing

at their usual and accustomed places outside of Indian

reservations reasonable and necessary 1'or conservati. on; do

they meet appropriate standards; and do they discriminate

against the Indians?

20

21

22

23

24

25

26

27
28

29

30
31
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PART FIVE

AGREED IS, UES OF FACT

A. Jurisdiction.

5—1. No agreed issues.

B. Existence of' the Bi ht.
5-2. Nhat was the understanding and intent of the parties to

the treaties as to the meaning and effect of the provisions
securing to the Indians the right to fish?

5-3. LIhat were the purposes of the applicable treaty provisions?

5-4. 3ihat was intended to be secured by the applicable treaty
provisions to the Indians?

5-5. What did the United States intend to secure by the apoli-
cable treaty provisions to the Indians?

C. Sco e of the Ri,ht.
5-6. Did the treaty Indians or non-Indian citizens, either
before or during treaty times, recognize a difference between

salmon and stcelhcad in terms of the purpose and means of
their harvest?

5-7. Lilere there commerc1al aspects of Indian fishing during

treaty times'?
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5-8. As to each of' the plaintiff tribes, did its predecessors

have usual and accustomed fishing places at treaty times within

the case area. ?

5-9. To what extent is fishing economically or culturally

important to the plaintiff tribes?

10
D. Regulation of the Exercise of the Right.

14

15
[

16

5-1Q. Are the plaintiff tribes capable of regulating fishing

by their members at usual and accustomed fishing places

consistent with necesse. ry conservation?

5-11. Where and in what manner do the plaintiff tribes fish

outside reservation boundaries?

18

19
5-12. What has been the effect of State regulation upon

fishing by the plaintiff tribes outside reservation boundaries?

5—13. Whether the sites of non-Indian reefnet iishermen are

on the usual and accustomed grounds and stations of the Lummi

Indians?

27
28

29

5-14. If the answer to issue 5-13 is in the affirmative,

then have the non-Indian fishermen, acting in concert or

singly, monopolized certain fishing grounds to the exclusion

of the Lummi Indians?

30

31
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PART SIX

CONTENTIONS ON ISSUES OF LAM

I. UNITL'D STATES' CONTENTIONS ON PRINCIPAL ISSUES OF LAM

A. Jurisdiction.
6-1. The Jurisdiction oi' the Indian Claims Commission is limited

to the matters set out in 25 U. S.C. 570a and does not exteJ to

(1) claims of Indian tribes against a state or private party, or

(2) claims for protection and enforcement of rights not: taken

away from the tribes by the United States but expressly secured

to the tri'bes by a treaty of the United States, or (3) claims

brought aga. inst a state by the United. States.

B. Existence of the Ri ht.
6-2. All plaintif'fs contend that the questions posed in

paragraphs 4-2, 4-3 and 4-5 (with respect to the Pluckleshoot

Tribe) are to be answered in the affirmative. Mith respect to

paragraph 4-4 such admission had no effect upon the tr eaty rights

of the plaintiff tribes except to subJect Mashington, equally

with other states, to the provisions of treaties of the

United States.

C. Sco e of the Ri ht.
6—3. The right secured by the treaties to the plaintiff' tribes
is a reserved right, which is linked to the marine and freshwater

areas where the Indians fished during treaty times, and which

exists in part to provide a volume oi' fish which is sufi'icient to

the present and future needs of the tribes. The right is to be
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exercised in ccmmon with non-Indians, who may take a share which

is fair by comparison with the share taken by the tribes. Neither

the Indians nor the non-Indians may fish in a manner so as to

destroy the resource or to preempt it tot, ally. The right is not

limited as to species of' fish, the origin of fish, the purpose of'

use or the type or manner of taking, except, to the extent

necessary to achieve preservation of the resource.

D. Regulation of the Exercise of the Bight.

6—ll. The United States cont;ends that the state has the police

power to regulate the off-reservation fishing activities of

members of the treaty tribes, but only to the ext;ent nece"sary to

protect the fishery resource. This power does not include the

authority to impair or qualify the treaty right by limiting its
exercise to st;ate-preferred times, manners or purposes except as

such limitation may be necessary for preservation of the

resource end protection of the interests of all of those entitled

to share it. This power does not include the power to determine

for the Indian tribes what is thc wisest and best, use of their

share of' the common resource.

6-5. The plaintiff tribes having a 1'ederally recognised t, ribal

government have Jurisdiction (in conformity with their tribal
constitut;ions or other applicable tribal rules or federal

statutes) to enact and enforce regulations rels. ting to the

exerc1se outside reservation boundaries by their members of

rights secured to sa1d tribes by treaty. However, the tribes

cannot enlarge the right beyond that secured in the treaty.
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2

3

8

9

10

11

12

13

14

15

16

1/

18

19

20

21

22

23
24

25
26

The United States contends that the tribes do not have

jurisdiction to enforce tribal laws against nonmembers, whether

Indian or non-Indian, outside of Indian reservations, with the

possible exception of enforcement pursuant to inter -tribal agree-

ment against members of the agreeing tribes. The United States

contends that the scope of such latter jurisdiction, if any,

should not be determined at this phase oi' this case.

6-6. (a) As to paragraph 4-10, the jurisdiction of each entity

to regulate is unimpaired by the exorcise of another entity's
regulatory jurisdiction. With respect to matters over which

there may be multiple jurisdiction, the extent oi' exercise or

nonexercise of regulatory jurisdiction by the entity having

primary interest in the matter may be relevant to the appropriate-

ness of another entity's exercise of its jurisdiction. Also the

exercise of i'ederal or tribal regulatory control may afi'ect the

finding of "necessity" which is required for the validity of a

state regulation of the exercise of the treaty right.

(b) The following state statutes and regulations do not

meet the standards governing their applicability to the Indian

exercise of' treaty fishing rights and therefore may not lawfully

be applied to restrict members of tribes having such rights from

e..ercising those rights: RCW 75.08.260, RCW 75.12.060„
RCW 75.12.070, RCW 75.12.160, RCW 77.08.020, RCW 77.12.100,

RCW 77.12.130, RCW 77.16.020, RCW 77.16.030, RCW 77.16.040,

RCW 77.16.060, WAC 220-20-010, WAC 220-20-015(2) and WAC

220 —47-020.

30
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The practice of seizing and retaining Indian fishing

2 gear or other property without judicial detexmination of

3 fox feituxe ox confiscation, and the failure to make restitution

4 fox fish taken from Indian nets in the absence of judicial

determination t2xat the fishing was illegal, constitute an illegal
6 infringement of the Indians' treaty rights.

8

9
(c) The followinp x'egulatory patterns are an arbitrary

and unlawful restxaint on the exercise of the tribes' off-

reservation txeaty fishing rights:

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

(1) Use of a statute ox regulatio~ of broad applica-

bility inst. ead. of one specific as to time, place, species and

pear.

(2) Prohibition of harvest by the tribes on future

runs prior to a full, faix and public consideration and

determination of specific need.

6-7. The United States contends that the only method px'oviding

a fair and comprehensive account of the usual and accustomed

fishinp places of the plaintiff tribes is the designation of the

freshwater systems and marine areas within which the treaty

Indians fished at varying times, places and seasons, on difi'exent

runs.

E. Summax of Relief Re uested.

6-8. Declaration of the Tribes' Rights.

As the iixst pillar of appropriate relief in this case, the

22nited States seeks a declara. tion that each of the plair. tiff
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tribes holds a distinct, special right to take fish, reserved

to it under the applicable treaty. That right entitles the

tribes' members to take from the anadromous 1'ish resource in the

State of Washington a share which is equitable by comparison to

the share taken by non-Indians and which is responsive to the

tribes ' present and future needs .

6-9. Injunction and Continuing Jurisdiction

(a) As the second pillar oi' relief, the United States seeks

an affirmative and prohibitory, permanent i.njunction requiring the

State, its agents and those act1ng in concert with them

immediately to t, erminatc their regulat1on oi' fishing by the

plaintiff tribes outside reservation boundaries, until, by valid

and appropriate procedures, they adopt regulations or enact

statutes designed fully and i'airly to respect and to protect the

tribes' treaty rights and to carry out the purposes of the

treaties. At the least such action" must:

20

(1) Provide the tribes an opportunity to take, by

means feasible to them, a share of the resource which is both

fair by compar1son with the share available to other user groups

and adequate to the tribes' needs;

27
28

29

(2) Consider perpetuation and improvement oi' the

size and reliability of the fish runs as the sole controlling

objectives of regulation oi' Indian fishing;

(3) Adopt regulations on an annual or seasonal basis

only upon specific supporting and current facts and data;
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(0) Enforce their regulations with due regard for

the person and property of Indian fishermen;

(5) Consider as fundamental to their regulatory

choice the cultural and economic value of fish harvesting to

Indians;

(6) Accept as prima facie proof of the tribes' needs,

the tribes' estimates thereof;

12
(7) Adopt, as their own, tribal proposals for

regulation of the Indian fishery unless it can be shown that

such tribal proposals are wasteful or are 1nadquate for necessary

conservation of the specific run involved;

(8) Protect off-reservation Indian fishing from

interference by non-Indians in those instances when the State' s

regulation has limited the area of Indian fishing to less than

the full extent of the tribes' usual and accustomed fishing

places; and

(9) Leave to the tribes in the first instance the

authorization and regulation of the off-reservation fishing of

their members.

27
28

The first of such regulations shall be held ineffective until

reviewed and, approved by this Court.

SO
(b) In order to assure compliance with such an injunctive

relief, the United States seeks also an order continuing the
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Court's jurisdiction for such other and further relief as may

be just and proper, following issuance of the injunction.

II LEGAL CONTENTIONS OF THE MUCKLESHOOT& SQUAXIN~
SAUK-SUIATTLE SKOKOMISH AN STIT) AGUAMISH
TRIBES

10

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

A. Jurisdiction
6-10. The Court has jurisdiction oi' this matter; and proceedings

bei'ore the Indian Claims Commission to adjudicate the claims

raised in this case are neither the exclusive remedy of, nor are

they now available to plaintii'i's where, as here, (a) the claims

are not against the United States, (b) equitable relief is
sought, and (c) the claims, at least in part, accrued subsequent

to 1946.

B. Existence oi' thc Ri ht.
6-11. The plaintiff tribes hold rights reserved to them in the

treaties, to fish at their usual and accustomed places which are

distinct from the rights of other persons.

6-12. washington's admission to the Union upon an equal footing

with the original states left intact rights secured to the

plaintiff tribes by treaty, and the State of washington was and

is bound to uphold and to do nothing inconsistent with those

treaties, as they are the supreme law of the land.

6-13. Each of these plaintiff tribes are treaty tribes and have

rights to fish at their usual and accustomed places secured to

them by the treaties.
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C. Scope of' the Right.

6-14. The right secured to these plaintiff tribes in their

treaties entitled them to take at their usual snd accustomed

places sufficient fish to satisfy their present and future needs

for a subsistence and livelihood.

8

9

10

D. Regulation of the Right.

6—15. The State does not have power to qualify the right of

the Indians to fish at their usual and accustomed fishing places

as secured in the treati'es unless such regulation, prior to its

12

enforcement, has been shown to be necessary for conservation and

that it, meets appropriate standards and does not discriminate

against the Indians' right to fish.

18

19

20

21

22

28

6-16. In order for a regulation to be shown to be necessary

for conservation, the state must demonstrate, based on current

biologicsl facts and data, that it has taken into account tne

effect of' all tribal and federal regulations, that it has

exhausted other methods of preventing destruction of the

resource which are ava, ilable to it, including regulations,

restriction, and prohibition of non-treaty fishing, and that

the resource is still in danger of destruction.

24

25

26

27
28

29

6-17. State laws or regulations are discriminatory as to Indian

treaty fishermen if they:

a. recognize no greater rights in such
Indians tha. n in persons not having treaty
fishing rights;

b . operate to the detriment of the Indians
because they prohibit or restrict fishing
with gear or at places that are more avail-
able to Indians or are customarily used by
them;
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c. provide for meeting the needs and
obgectives of user groups such as sport
or commercial fishermen, but do not provide
for the needs of Indian treaty fishermen
and fulfillment of the purposes of the
treaty secured right.

6-18. A state law or regulation does riot meet appropriate

standards unless it is sufficiently precise, is based upon

current facts and data objectively obtained, is enacted or

promulgated with full representation and participation of Indian

treaty fishermen, and is otherwise fully in compliance with

11

12

13

14

15

16
1'7

18

19

20

21

22

23

24

25

26

27
28

standards of' procedural due process

6-19. Existing state statutes and regulations as applied to

treaty Indians, and the actions of state officials in attempting

to enforce them against treaty Indians, are unlawful in that such

statute and regulations have not been showii to be necessary f'or

conservation, to meet appropriate standards, and not to be discrim-

inatory, and they are unconstitutional in that they violate the

supremacy clause of' the Constitution.

6-20. Each of' these plaintiff tribes has the power and 5urisdic-

tion to reGulate persons exercising fishing rights at tiic tribes'

usual and accustomed pla. ces, vrhich rights are secured to the

tribes 'by treaty.

6-21. The State of' Nashington must defer to regulations imposed

by the tribes at their usual arid accustomed places, or imposed by

the Uriited States, upon persons exercising rights secured. to the

tribes by the treaties.

30
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III1. PLAINTIFF YA~~ NATION'S COiVEENTIONS4

6-22. Under the Constitution of the United States all treaties made,

under the authority of the United States are the supreme law of the land

and every state shall be bound thereby,

6-23. A state cannot amend or abrogate a treaty entered into between

this nation or another nation or Indian Tribe and a states admission

into the uni. on of States does not likewise amend or abrogate any such

treaty.

10

12

13

15

6-24. Off-reservation fishing rights secured by treaty are reserved

tribal rights «nd the unilatex'al grant of United States citizenship to

individual Indians who are members of such tribe cannot effect this

tribal treaty ripht.

18

19

20

6-25„ Indfan treaties should be 'construed to effect the purposes

i'or which they were signea and the basic purpose of the Yakima Treaty

was to reserve and preserve the Yakima Nation as a distinct, viable

economic and poli. tical Indian community.

21

22

23

25

26

28

30

6-26. Congress has shown by current legislation that it is its

intent that state police power over Indians "shall not deprive any

Indian or Indian tribe, band or community of any right, privilege or

immunity afforded under Federal Txeaty, agreement ox statute with

respect to hunting, trapping ox fishing or the contxol, licensing,

ox regulation thereof. " The Secretary of .Interior has promulgated

xegulatfons regarding Indian off-reservation fishing in this area.

Should regulation of Indian fishermen be necessary, the Federal

Government has pxe-empted the state from action.

31
6-27-. Mhexe such ffshfng is under tribal supervision, the

+/ The Yakfma Natfon here states both its legal and its factual
contentions.
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State of Nashington and its fish management agencies have no poli. ce

power to regulate off-reservation fishing by Treaty Indians at usual

and accustomed places.

10

12

13

6-28, Fven though some power to limit Indian Treaty fishing

rights to insure the continued existence of the fish resource may

exist where tribal regulation is ineffective in protecting the fish

resource such power does not lie in the states unless Congress so

provides. That. Congress has not so provided and the regulation by

the Yakima Nation is effective and as regards Yaklsm Indians only

tribal or inter-tribal regulations are needed to insure the contin-

ued existence of the fish resource.

14

15

17

18

20

21

22

23

6-29. That at the time of the execution of the Yakima Treaty,

the Indians who are now the plaintiff Yakima Nation were dependent

upon a food gathering, fishing and hunting economy culture and

ranged over' 20 million. acres followiug this method of livelihood

and exercised absolute dominion over at least 10 million acres fol-

lowing this method of livelihood. That the land reserved by treaty

was approximately 5 percent of the greater area and approximately

10 percent of the area where they exercised absolute dominion. That

off-reservation fishing rights were a necessity for this group of

Indians to survive.

25

26

27

28

30

31

32

6-30. That at the time of the execution and ratification of

The Yakima ~Treat , Indians in the case area were making approximately

95 percent of the landings of anadromous f ish with the non-Indians

landing 5 percent and that currently this percentage is gust reversed

with the Indians today landing less than 5 percent and the non-Indians

taking approximately 95 percent of the harvest. That this is not the

intent of the treaties involved.

clKX
sn Q ~ 4!9 - ml
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6-31. That the Indians w xe promised by the United States Treaty

negotfatois that the non-Xndisns would nevez dominate or monopolize

the ffsheries and it was the fntention and expressed purpose of the

United States that Indian fishing to the same pre-Treaty extent was

reserved by the Xndf. ans without non-Indian monopolfzation ox' domina-

tion; the United States being dedf. cated to restricting the Xndians

to as little land as possible in the bazgafning process snd befng

willing to 1st the Indians reserve extensive off reservation fish»

eries to attain this primary non-Indian puzpose.

10

12

13

14

15

17

18

6-32. During the negotiation of' the Yakfms Treaty, representa-

tives of the United States promised the Xndians that now compxfse

tbe plafntiff Yakfma Nation that they would forever be able to con-

tinue the same off reservation food gathering and fishing practices

as to tfme, place, method, species, use and extent as they had or

were then exercising. These Indians x'elied upon these promfses and

they f0 med tc i I nd bas ic paz of the Yakf ma Tx'esty and 'the

Indians' understandfng of the meaning of said Tre ty.

21

22

23

6-33. That this zight to fish in this manner (i.e. , time, place,

method, species and extent) was reserved by these Indians for all

members of the now plafntiff Yakima Hatfon as a tribal right.

24

26

27

28

6-36. That it was then necessary and is now necessary that this

off xcservation fishing right be reserved to maintain s livelihood

for the Yakimas, a viable Indian Txibe and an Indian community on

the Yakima Indian Reservation.

30

31

32

6-35. That plaintiff Yakima Nation and its members have con-

tinued to exercise this reserved fishing right. That exercise

of this tribal right hss been regulated snd is now saCisfactorfly

Gxm
lilu 0.4I9- eii Page 109 - FINAL PHIAL ORDER



~ ~ ~ ~

regulated, by the plaintiff Yakima Hation.

6-36. That under such regulation--by custom or tribal law--the

exercise of this tribal right by Yakima Indians, has not and does not

exceed the extent either in species, amount, time, method and use as

was exercised at treaty or pre-treaty times. These regulated Yakima

landings have not jeopardixed the continued existence of the fish

resource or jeopardised "conservation" no matter how it is defined

10

12

13

6-37. That the defendants have by .their statutes, regulations,

fish management policies and programs interfered with and limited

this reserved tribal treaty right so as to fail to meet the objec-

tives, purposes and intent of The Yakiua ~Treat . That this is an

16

17

interference with an internal tribal right and also creates economic los

loss to plaintiif Yakima Hation and its members that can only be

corrected by this court's order prohibiting this State action.

18

19

20

21

22

24

25

6-30 ' That in order that the intent of The Yakima ~Treat

be fulfilled, it is not only necessary that this court restrict the

defendants from interference with Yakima Indians fishing in con-

formity with tribal regulations but the state must further be di-

rected to manage its fish management programs so that--as near as

possible under present conditions--said Indians have the same oppor-

tunity to make landings in the same manner, time, place, species,

and extent as existed at treaty and pre-treaty times.

28

29

30

31

6-39. That the best and only methods of regulating Indians ex-

ercising their tribal treaty rights is to require individual Indians

to fish inconformity with tribal or inter-tribal conservation regu-

lations

32

Gpe
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3

6-40. That the Yakima Indians fished at usual and accustomed

places in the case area in a manner and extent that is not incon-

sistent with plaintiff Yakims Ration's now contemplated use. That

the right to fish in these areas is retained today.

6-41. That the Yakima Indian landings in the case area both

at treaty and modern times were for both commercial and personal

use and modern and now Yakims Tribal contemplated fishing methods

10

are not inconsistent with the use contemplated in The Yakims

~T1 ea't

13

6-42. That in management of the fishery tribally, inter-

tribally or by joint Indian and non-Indian regulation should

15

17

meet the purpose and intent of The Yakima ~Treat and other crea-

ties, should have as its main purpose to accord to each user

group the percentage of landings to that percentage taken by

that user group at treaty times.

20

21

24

25

27

28

30

31
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IV. . SPECIFIC PLAINTIFFS' COÃZEÃTIONS OF LAN

6-'43. The Nuckleshoot Indian Tribe of' the Nuckleshoot Reservation

is the present-dsy tribal entity which, with respect, to the matters

which are 0he subject of this litigation, is a successor in

interest to some of the Indian tribes or bands which were

parties to the Point Elliott, Treaty of January 22, 1855,

ratified March 8, 1859, and proclaimed April 29, 1859

(12 Stat. 927), snd to some of the Indians to whom the Medicine

Creek Treaty (10 Stat. 1132) was applicable. [United States

snd Nuckleshoot Tribe. j

6-44. As currently represented in th' s case, the Stillaguamish

InDian Tribe is the present-day tribal entity, which with

respect to the matters which are the subject of this litigation,
is a successor in interest to the Stoluck-Wha-Nish Tribe and

and other Indian bands who werc parties to the Treaty of Point.

Elliott (12 Stat. 927). [Stillaguamish Tribe. ]

6-45. As currently represented. in this case, the Sauk-Suiattle

Indian Tribe is the present-day tribal entity wnich, with

respect, to the matters which are the subject of this litigation,
is a successor in interest to some of the indian tribes or

bands who were parties to the Treaty of Point Elliott
(12 Stat. 127). [Sauk-Suiattle Tribe. ]

6-46. Tne Upper Skagit River Tribe was organized by some of

the descendants of Indians w'no were parties to the Treaty of

Point Elliott of January Z2, 1855, ratified March 8, 1859, and.

proclaimed April 29, 1859 (12 Stat. 9Z7). As currently organized

under its Articles of Association, the Upper Skagit River Tribe
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2

3

4

is the present-day tribal entity which, with respect to the

matters which are the sub/cot of' this litigation, is a successor

in i.nterest to some of' the Indian tribes or bands who were

parties to the Treaty of Point, Elliott (12 Stat, . 927).
[Upper Skagit, Tribe. j

8

9

10

11

12

18

14

15

16

17

18

19

20

21

22

23
24

25

26

27
28

29

6-47. The State of Washington should have no regulatory authority

whatever over Indians fishi. ng of'f' reservation in accordance with

the right guaranteed them by the United States under treaty.
Counsel is well aware that, language in a. number of Supreme Court

cases gives support to the vi.ew that the States may interf'ere

with Indian f'ishing by regulation, and in parti. cular, the most

recent, decision, Pu- alluo v. De artment of Game expressly holds

that the State may do so. Notwithstanding, counsel submits that,

a careful reading of' these cases can lead to only one conclusion:

That comments to thc effect that the State had regulatory

authority made bv the Court in Nard v. Hacehorse, 163 U. S. 504

(1896), United States v. Winans, 198 U. S. 371 (1905), and.

Tulce v. Vashin'ton, 315 U. S. 681 (1942) were dicta uttered with

no record or analysis on which to base such comment, and tMt trie

holding of. the Supreme Court in Pu- allu v. De artment of' Game,

391 U. S. 392 (1968) was based on a wholly improper construction
of' the treaty resulting from a failure to present to the Court

a f'actual record which would provide a 'basis for construction of

the treaty language in accordance with the principles applicable

to Indi. an treaties laid down in Choctaw Nation v. Oklahoma,

397 U. S. 620 (1970) s.nd Zones v. Meehan, 175 U. S. 1 (1899).
[M kah, Lummi and Quileute Tribes. ]
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6-48. The precise question oi' the erxoneous establishment oi'

Stat, e regulatory authority over indian treaty fishing was the

subJect of' a recent Law Review article written by Professor Balph

Ã. Johnson. of' the Univexsity of washington Law School in. Volume 47

Na. shington Law Review No. 2, 1972. That article correctly

analyzes the body of case law. tive".ah, Lummi and Quileute Txibes. ]

6-49. Never before in the entixc history of the litigation
affecting indian treaty rights has the Court had before it two

critical areas of evidence essential to a f ir determination

of the issue:

First, a complete and accurate anthropological history

x hich spells out the position ox the two parties to the treaty

and the understanding of the parties when the treaty was made.

Second, a full exposition of th State regulatory scheme

s.s a means of' allocation. among competing groups rather than a

narrow conservation program. It is submitted that when thiss I'I ~

becomes clear from the evidence, the Court will understand why

these intervenors cannot accept fox a moment the proposition

that, the Indians must move under the umbrella of' State regulation

to have their federally secured rights measured by State political
authority in competition with the entixe tourist and sports

fishing bloc and the commercial fishing bloc, major prcssure

groups within the State. [Makah, Lummi and Quileute Tribes. ]

27

28

29

30

3I
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V. Defendants' Contentions of Law

A. Jurisdiction

6-50. Will the 1udgment of the Court in this action be binding

on all persons who claim a treaty right to fish by reason of membership

fn the Plaintiff trfbes? (ALL DEFENDANTS)

B. Existence of Ri ht

10

15

16

18

20

21

22

23

25

26

2?

28

30

31

6-51. Did the grant of United States citizenship to these

Indfans alter their right to claim immunity from law in off-reservation

areas? (G&fE and RREP NETTERS)

6-52. Where the Plaintiff tribes have been compensated or are

seeking compensation before the Xndfan Claims Commission asserting the

loss of the right of taking fish at usual and accustomed grounds and

stations as a basis for compensation, are they barred by such conduct

from maintaining this action? (ALL DEFENDANTS)

C. ~*f 44 44

6-53. Does the state have the power to apply Game laws and

regulations to all persons outside of reservations, including tre ty

Indians, if tbe same ax'e applied equally to all persons'? (GAME)

6-56. Does the "reasonable and necessary for conservation"

standard require state regulations to provide to the Xndfan tribes a

fafr and equitable share of the harvestable fish? (FISHERIES)

6-55. Is the requirement that state regulations which affect

off-reservation treaty Indian fishing rfghts meet "appropaiate standards"

satisfied when those regulations are adopted in accordance with the

Administrative Procedures Act? {FISHERXES)

6-56. Have each of the Plaintiff tribes sati.sfied fts burden

of pxoof to establish the locations of the usual and accustomed grounds

and stations to which they claim rights within the meaning of the

treaties? (CANE and REEF NETXEES)

6-57. Have the Plaintiffs sustained the burden of proof as to

the existence of tribal rolls, approved by the Secretary of the Interior,

GP44
I971 0 - II9 474
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to identify those indivMuals who may assert a claimed treaty right2

6-58. Can the Department of Fisheries in the interest of con-

servation require Indian tzibal members to carry identification cazds

issued by the Department at no charge and conditioned only upon certifi. -

cation of the member by the tribe2 (FISHERIES)

Does the treaty right prohibit the legislative classifi-

cation of steelhead as a game fi.sh snd regulations which limit their

taking to a recreational use if the state pzovMes for the taking of an

10

12

15

adequate number. of salmon species by Xndians to compensate, by substitu-

tion of species, for the loss of their fair and equitable share of the

haxvestable steelheid not taken by thcm2 (GA14E)

D. Re ulatlon of Ri ht

If the Plaintiff tribes have a right to fish at their usual and

accustomed grounds and stations outside of reservations, then:

17

19

22

24

25

26

28

29

30

6-60- If it is required that the state provide the Indians an

opportunity to take a "fair and equitable share" of harvestable fish,

does fair share requirement contemplate that the Indians share the oppor-

tunity with other citizens or that non-Xndians be prohibited from fishing

to provide an exclusive opportunity to the Indians2 (GAME and FXSIERIES)

6-61. Xs a specifically challenged statute or regulation valid

when, considered in the context of a total regulatory plan, it is

reasonable and necessary for conservation2 (FISHERIES)

6-62. May the state require that those persons allegedly exer-

cising a treaty right to take fish outside of reservations carry on their

persons and produce on demand, proper identification as memBers of a treat

tzibe whose names appear on an approved enrollment recozd2 (GAME)

6-63. Is it necessary that the state dea1. wi. th off-reservation

treaty Indian fishermen as a distinct commercial harvesting gzoup2

(GAME and REEF NETTERS)

czm
svl 0-u9-5u
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PART SEUEN

CONTENTIONS ON FACTUAL ISSUES

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

I UNITED STATES' CONTENTIONS ON DISPUTED FACTSo

A. Jurisdiction.

7-1. The Indian Claims Commission did not, and had no reason to„

no basi. s or )urisdiction for awarding compensation for such a taking.

Horeover, any such consideration would be immaterial to any liabilities

and obligations of these defendants since they ware not parties to any

Indian Claims Commission case.

consider the value of the fishing rights involved in this case in establishing

any compensation due from the United States to any of the plaintiff tribes

since there. had been no taking of such rights by the United States and hence

27
28
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8 ~ UNITED STATES' SPECIFIC FACTUAL CONTENTIONS.

7-2. An initial effect of the influx of non-Indians into western

Washington was to increase the demand for fish both for local consumption

and for export. Almost all of this demand, includi. ng that for export,

rel ied on Indians to supply the fish. Non-Indians did not engage as

fishing competitors on any scale until the late 1870's.

8

9

10

7-3. Indian fishing was not confined to types of locations. The

Indians developed and utilized a wide variety of fishing methods which

enabled them to take fish from neaxly every type of location at which fi.sh

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
2'/

28

29

30

were present. The Indians harvested fish from the high sess, inland salt

waters, rivers and lakes They took fish at river mouths as well as at

accessible points or stretches along the rivers all the way to the headwaters.

Some locations were mox'e heavily utilized than others.

7-4. In pre-treaty and treaty times Indian fishermen, like all

fishermen„ shifted to those fishing locales which seemed most productive

at any given time. The productivity of local sites vax'ied with (1) volume

of water in a stxeam at a particular season of year, (2) amount of mud

or silt present at a given time, and (3) alteration in the water course

due to flooding, log gams, and other natural causes. The use of particular

si. tes varied over time. There were traditional fishing locations which were

used for as long as people could remember, but these were not fixed. and

unchanging because the water courses themselves were not immutable or

unalterable.

7 5. Documentation as to which Indians used specific fishing

sites is incomplete. Many fishex'ies can be documented in the historical

record for which user gx'oups are unspecified. Conversely, mention of

31
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2

user groups, where it occurs, is not necessarily complete or exclusive.

George Gibbs, drawing on S.nformation gathered during treaty times, stated

in 1877:

As regards the fisheries, they are held in connnon, and no
tribe pretends to claim from another, or from individu"'s
seigniorage for the right of taking. In fact, such a
claim would be inconveni. ent to all parties as the Indians
move about, on the sound particularly, fran one to another
locality, according to the season.

7-6. There is no record of the Chinook jargon phrase that was

10

12

actually used in the treaty negotiation. to interpret the provision "The

right of taking fish, at all usual and accustomed grounds and stations,

is further secured in connnon with the citizens. u

13

7-7. SSistoricaily and to the present day, taking, prepariug,

16

17

eating and tradS. ng fish have been important functions in Indian communi-

ties. As such, fishinp provides a basis for cultural identity and a

cohesive force in India!a society.

18

19
Traditional Indian fS.shing methods were highly efficient.

These methods survived vhere Xndisns were allowed to maintain them; that

is, where they were not outlawed or where Indians were not prevented

22

23

access to areas where the methods were feasible. LRen necessary or

appropriate, Xndians, like non-Indians, have adopted new fishing techni!Sues

and gear. Indians no longer fish from dugouts, just as non-Xndians no

longer fish from wooden sailboats. Indians no longer use bark nets «nd

whites no longer use cotton or linen nets.

27

7-9. There was no intention of creating a class society with

30

Indians on the bottom economic rung as a result of the treaties. The

treaty commission clearly undertook to provide the Indians the means of

participating and prospering in the economy of the Territory.
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7-10. The State Defendants «nd various of their officers and

agents, acting in their official capacities on behalf of the State of

10

Washington, have arrested and prosecuted, and expressed intent to con-

tinue to arrest and prosecute, members of various of the Plaintiff Tribes

who were fishing at their Tribe'e off-reservation usual and accustomed

fishing places contrary to the provisions of any state laws and regula-

tions which said Defendants contend are applicable to such fishing

activity and belonging to members of said 'Tribes who were engaged in

said fishing activity,

12

13

14

15

16

13

19

20

22

23

25

7-11. The Plaintiff Tribes and United States of America are

unable to be a party to criminal cases brought for the violation of said

statutes and regulations and are without an adequate remedy at law or

any remedy at law whatsoever to asser» and enforce the fishing rights

reserved or secured to the Indians by said treaties. The individual mem-

bers of the Plaintiff Tribes are without en adequate remedy at law to

redress or prevent unlawful interference with their exercise of fibbing

rights reserved. or secured by said treaties because: (a) the treaty

rights that are asserted are unique and the damages which have been or

will be sustained ere not susceptible of definite monetary determination;

and (b) in the case of criminal prosecutions said Indians have no remedy

at all except at the risk of suffering arrests, seizure of property,

fines, imp»i. sonment and confiscation of property involving a multiplicity

of legal proceedings.

28

30

32

7-12. One of the purposes of the treaties was to provide for

peaceful and compatible coexistence of Indians and non-Indians in the

area which wes ultimately to become the State of Washington. In return

for the Indians' peaceful cession of their lands the United States under-

took by the treaties to promote their education and training for the

pursuant of their livelihood under the changed circumstances that would

Gre
IN! 0 4e 'u
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result from the existing and anticipated non-indian impact on the region.

The fishing rights provision of the treaty mas one means of accomplishing

this purpose.

12

13

15

16

17

13

20

21

22

23

24

25

29

31
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7-13. Prom time to time agents of the State Defendants,

10

acting in their official capaci. ty and under color of state law, have

unlawfully seized nets, fish and other property belonging eo members of

the Plaintiff tribes and heing used in the lawful exercise of Plaintiff

tribes' treaty-secured fishing rights and have failed to return said

property or to bbtain judicially authorized confiscation ox' forfeiture

thereof. Defendants should be ordered to return said property or its

value to the owners thereof and to equitably reimbuxse the owners for

the unlawful sei ure. The question of which seizures were made by De-

fendants, the specific iec-s of property taken, the value thereof, arA

12

13

any resei. tution to which the cwners thereof may be entitled are segregated

for later determination.

14

15

10

17

19

20

21

7-14. Each of the plaintiff tribes has usual and accustomed

fishSng places within the area described in paragraph 5 ~su ra, including,

among others, the waters of Puget Sound, Strait of Juan De Puca, off-

shore marine waeerz, the Hisqually River, the puysllup River and Commence-

ment Say, thc Hhiee River, the Green-Duwomish River, Lake Vashington,

Cedar River, Stillagusmish River, Sauk River, Skagit River, ehe Nooksack

River, the watex"s of Hood Canal and the rivers flowing into said Canal,

the Hoko River, the Quilayuee River and its tributaries, and the Hoh River.

24

25

26

7-15. Subsequent to ehe execution of the treaties and in reliance

thereon, thc mamba~a of the plaintiff tribes have continued to fish for

subsistence and commercial purposes at the usual and accustomed places.

such fishing provided and still provides an imporeant part of their sub-

sistence and livelihood.

30

31

7 16, The grace Defendants have so framed their statutes and

regulations as in many instances to allow all or an inappropriately large

portion of the harvestable fish from given runs to be taken by those with

QPO
lllu 0 - 419 - 6 tl
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no treaty rights before such runs ever reach the usual and accustomed

fishing places to which the treaties apply.

7-17. The State Defendants have by statute and regulation

totally closed many of the usual „and accustomed areas of said tribes to

all forms of net fishing while permitting commercial net fishing for

salmon elsewhere on the same runs of fish.

10

12

7-18. Defenuant State of Washington has by statute and regula-

tion set aside the species of fish commohly known as steelhead for the

exclusive use and benefit of a single category of persons, namely sports-

men, and has imposed limitations on the means by which, the purpose for

which, and the numbers of which said species may be taken that are designed

15

to pranote the use of this fish solely as a recreational attraction for

residents of the state and out-of-atate tourists.
16

18

19

20

21

7-19. The State Defendants have undertaken, or caused to be

undertaken, almost no studies, research, or experimentation of the extent

to w1rlch it is necessary for such Defendants to restrict the exercise of

fishing rights secured to Indian tribes by tre ties of the United States.

22

23

24

25

2?

29

30

31

32

GPO
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7-20 ~ 7n December 1971 an&«dcr«uazy 1972 u Wildlife &'gent of t!xc Vashington

Department of Gax&xe, act:ing in his official capacity and under color of state

lau, seized ieveral unct. tended fishing gill nets froxx the Quillayutc p«iver and

its tribut"ries. t««either the Departxixent of Gems, tho State of !?ashinx;ton, nor

C(

any officer or em!&loyee thezeof' ha" instituted any Judicial procc& d' ng to

x!c lore a confiscation or forfcixur of these xxets nor returned the xxex s to the

c!aimed. oxxnezs tixercof.

10

12

7-21. The Department of Game still has the nets referred!. to in !iara„rapb g-

29 above in its possession.

16

20

7-22 Since at lc; st !."ebruary d, 1972, the gtntc of !7 is!xin ~ ton end the

Cxu«e Dcicrid. xx&ts !iave been. on. notice t!xct s!pacifically identified m mb- zs cf

xbc Qxii e&!t: '„r«'be havi cssertcd und. " oath that nets i c vl ging to t! e«n aitd

appzo«ir. atixig xlxc descriptions of so. .e of the nets ref czzcd. to in pczsgz; 9!x 7-

P 0;dxcvc &sere tskexx by uxi:..numn per&one from speci. ic"lly describcxi locat!cns

on thi' Quill'yux. e River at apprcr«ms!ely thc tixx!es x'hich thc !&ildlifc i gent

says he seized thc, latx:er zeferenc& d nets.

23

2G

7-23, 'fhc "taxe Defendants !i*vo Crom tixa& to time -c!uxon&ledped seizing nec

and other pro xert«& use&! for fishing from various meters of thc state hxcxvn to

bc fzcqxxcntcd by Tndian fishazxxicn claiming treaty fishing rights t!«ercon ixx ad&'i-

tion to the seizures referred to in paragrep!x 'I!x-g 0 above ard t!xe Game Oefexxdanxs

h "ve iurthez ac!x!xcslex!gcd that no judicial proceedings for the confisc tion or

forfeiture of any suc!x prc«;«arty have ever bx. cn. institux. cd cz«capt in those in-

stances xvhcrc forfeiture was sought ca an incident to prosecution of a specific

defendant.

l ag&' I' i, vxl i. &v IxxAI«x v «x&x i«



1

2 '

7 "24. Since nt least 1'cbruary 4, 1972, l.he State Defendants have been on

notice that a specifically identified member of the H1isqually Ttibc has assort. »

unde" oath that property belonging to him vas taken from th- 111squal1y River by

unkno-. ;n pc. sons, that "aid property hcc not been returned to him, and that hc

has neither been charged with any offense in connection with the usc of aid

g sr nor. has any judicia3 proceeding for thc confiscation or forfeiture of said

Lear been i.n'titutc. d.

9
I

10

7-25. Because of many years of State enforcement action against Indi. ans

exorcising their treaty right to fi.sh, the members of plaintiff tribes

have di, scontinued treaty fishing activities at many of their usual and

accustomed fishing places.

7-26. The cutting of a canal from Puget Sound through to Lake

Washington lovered the level of the lalce and thereby created the

following alterations relating to fishing by Indians in the area;

a. The Black River, which flowed southerly from Lake

19

20

21.

2/I

Washington to Join the Cedar and White Rivers, dried up.

b. The Cedar River 'changed course and began to flow

northerly over the bed of the old Black River into Lake Washington.

c. At least three groups of important Indian weir sites

were destroyed by the changes wrought by the elimination of the Black

River and the new flow patterns of the Cedar and White Rivers.

d. , The Black River silver salmon run was destroyed, as

vere some of the other spawning areas around Lake Washington.

y&0

,
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Quileute Tribe

7-27. In the years following the treaty with the Quileute,

3 Indians caught fish in the Quillayute River near La Push by

4 uSing nets attached to two canoes which were floated downstream

5 in the river. They also used spears and hooks similar to gaff

6 hooks. They caught smelt along tne ocean beach in front of

7 La Push and north and south of the Quillayute River.

8

9

10

7-28. In the years following the treaty the Quileute villages

were located where the conditions of the river were best for
catching fish and, consequently, each village obtained its

12 principal supply from a trap located nearby. The traps were

13 built in shallow water although not necessarily at the mouths

14 of small streams. There was a permanent, Quileute village

15 located opposite the creek entering the Bogachile River about

16

17

18

19

20

21

22

23

24

25

26

27
28

onc mile above the junction of' the Bogachiel and Soleduck Rivers.

There were two big smokehouses in this village and about, thirty
or more people lived there. There wa, s another permanent village

located about one mile above the entrance of Nayfield's Creek

into the Bogaxhiel River. There were three smokehouses at that

place with about 35 people. There was another village located

on the Bogachiel Ri.ver about, six miles below the mouth of the

Calawah River in which about thirty people lived. There was a,

fish trap there f'rom which they obtained their principal supply

of food. There was a permanent village on the south bank of the

Bogachiel about a mile below where the Calawah and the Bogachiel

meet. This village had about twenty-five or thirty people.
There was also a permanent village on the Bogachiel River about

29 about one-half' mile above its junction with the Calawah at which

30
31

32

about forty people lived. There was a permanent Indian village
located just above where the present, U. S. Highway 101 crosses
the river.
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2

8

4

7-29. There were small Indian villages located at the mouths

of the Quillayute and Dickey Rivers and. also one at Dickey Lake.

There were several villages on the Soleduck River. There was a

village known as Shu-a-wah on the headwater of the Soleduck on

Beaver Prairie. The Indians that, lived there in the years

following the treaty obtained thc principal part, of their food

supply from a fish trap located near the village. These people

would also go to the cos.st to catch smelt. The fish trsps or

weirs used by the Quileutcs were made of fine maple bows laced

by spruce limbs. They entirely closed the streams in which

they wore built. When the Indians had enough fish for their own

immediate needs and to dry for their year's supply, they would

remove the weir from thc river so that the fish could go up the

stream to spas~m. There was at least one smokehouse at Shu-a-wah.

20

Nakah Tribe

7-30. The Nakah Indians were able to sustain their wealth, power

and Northwest Coast culture because of their access to and.

ownership of the unique and valuable resource of' the halibut

banks which were peculiar to their territory.

7-31. The usual and accustomed fishing sites of the Indian

parties to the treaty with the Nakah include the saltwater

fisheries off-shore stretching from the eastern boundary of the

Nakah Indian Reservation around Cape Flattery down to and

including Cape Alava and the freshwater fisheries on the Ozette

River, the Big River, the Hoko River, the Sooes River, and the

Sekieu River.

SO
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7-32. The group of Indians who lived in the upper roaches of

the Skagit River system during treaty times were referred to as

a distinct group, variously designated as Sock.-a-muke, Sakhumehu

and Sock a bute; they were accustomed to a different diet than

that obts, inable in saltwater. Txavel t, o the upx'iver country

whexe they lived ws. s difficult, if not impossible, during the

wint, er months.

10

7-33. During treaty times, salmon and steelhcad werc the food

staple of the Indians referred to as Sock-a-muke, Sakhumehu and

12

Sock a bute, although their diet contained other items not

genexally eaten by downrlver Indians in the Puget Sound area.

19

20

7-34. Lummi Indians who were present at the negotiation and

signing of' the Treaty oi' Point Elliott later asserted that,

those signatories identified as Lumml Indians had received

assurances that they would continue to hold the rights to their

fishing grounds and stations, including their rights to their
reef net locations which. were private property.

21

22

23

24

25

26

27
28

29

30
31

7-33, At, the time of the Treaty of Point, Elliott the Lummi,

Semiahmoo and Samish Indi ns maintained px'osperous communities

by virtue of their ownership of' lucrative saltwater fisheries.

7-36. Some of the Lummi Indian signatories to the Treaty of
Point Elliott were owners of reei' net locations.

7-37. In 1791, Indians in Boundary Bay fished with reefnets.
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10

7-38. The following facts all indicate an Indian origin for

the technique of reef netting: {a) Iiative materials were used

initially for all parts of the gear; (b) each detail of gear

and construction had a native name in each of the several dialects

used by Indian groups part' cipa. ing in the fishery; (c) a unique

and specialized set of' ritual observances was associated with the

reef net fishery, which observances were similar to other salmon.

rites of' the general area but peculiar to reef netters; and

(d) the reef netting technique was employed f'rom the Straits of

Juan de Fuca to Point Roberts, apparently to all feasi'ble

locations, and this necessarily implies an intimate local

knowledge of salmon migration routes and the underwater

topography of' the region, coupled with close observance of

salmon behavior.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30
31

7-39. The traditional fisheries of -the post-treaty Lummi

Roberts, Birch Point, Cherry Point, and off' Lummi Island and

Fidalgo Island. Other fisheries in. the Straits and bays from

the Fraser River south to the present environs of Seattle were

utilized. Freshwater fisheries included. the river drainage

systems emptying into the bays from Boundary B y south. to

Fidalgo Bay.

7-40. The Lummi Indians continued af'ter the Treaty of Point

Elliott to use their reef' net locations until approximately 1894,

when fish traps owned by non-Indians were located so as to render

valueless many of t,he Lummi's reef net locations.
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7-41. Indian gill net fishing of the type snd operation

utilized by the plaintiff tribes is not an inherently destructive

means of' harvesting salmonids (including steelhcad), and it may

bc regulated and controlled su ficiently to prevent over-

harvesting.

10

7-42. At, its meeting on October 2, 1972, upon advice from its
attorney, the Game Commission considered the facts and data.

presented by I1r. Millenbach as informative only, since t, he

Commission believed. th"t: State law prohibited it from passing

13

a. regulation which authorized. net fishing for teelhead. by

treaty Indians outside reservation boundaries.

7-43. The Game Department has never limited the number of

sport fishermen who may fish in Washington pursuant to purchased

steelhead punch cards.

18

19

20

Rl

22

23

25

26

27
RB

29

30
31

32

7-44. In failing to timely send notice to appropriate persons

of its intended consideration and. action on October 2, 1972,

regarding off-reservation Indian net fishing to the Washington

Code Reviser, the Game Commission and its agent the Game Departmen

fa.iled to follow th" requirements of the Nashington Administrative

Procedure Act, RCif Chapter 34.04, and applicable provls ions of

the Washington Administrative Code.

7-45. Since May 4, 1972, the Game Department has refused to

folloir tho e portions of the opinion of the I'lashington State

Supx'erne Court of iday 4, 1972 (De artment of Game v. Pu alluo

Tribe, 80 I/n. Zd 561) with which it disagrees and. concerning
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which it has obtained a writ, of' certiorari f'rom tne United States

Supreme Court. The Game Department has not obtained an order

f'rom a court of' competent jurisdiction staying the eff'ectiveness

of the tfashington State Supreme Court decision of May 4, 1972

in De ertment of Game v. Pu"all Tr"bc su ra.
As to the State Defendants

10

18

J.9

20

21

22

23

25

26

27
28

29

30

7-46. In regulating f'ishing by treaty Indians outside reserva-

tion boundaries a usual end accustomed f'ishing places, the

State and. its Departments of Fisheries and. Game:

a. Do not provide the Indians an opportunity to tal-e,

by means f'easible to them, a shs, re of the resource which is
fair by comparison with the share available to its other two

clients, or adequate to their needs;

b. Do not consider perpetuation. and improvement of' the

size and reliability of' the fish runs as the sole controlling

objectives of' its regulation ol' Indian fishing;

c. Do not issue or enforce its regulations so as to

carry out, the purposes of the treaties;
d. Do not adopt its regulations on an annual basis

upon specific supportinr and current facts and. data.

Do not enf'ores its regulations with due regard f'or

the person and property of' Indian f'ishermen;

Do not consider as f'undamental to its regulatory

choice the cultural and economic value of' f'ish harvesting to

Indians;
g. Do not accept, as prima f'acie proof' of the tribe's

needs, the tribes' estimates thereof';

h. Do not adopt, as their own, tribal proposals f' or

regulation of' the Indian fishery to the extent they are un"ble to
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show that such tribal proposals are not reasonable and necessary

for conservation of the specific run involved; and

Do not protect off-reservation Indian fishing from

interference by non-Indians in those instances when their regula-

+iona have limited the area of those Indians' ishing t,o less
than the full ext, ent of the t, ribe's usus. l and accustomed fishing

places.

10

7-47. The treaties involved in this case are parts of the

r esult of the policy described in paragraph 3-28 above. They

are not treaties of conquest but were negotiated. at arm's length.

The word of' the United. States was pledged.

7-48. From aboriginal time" salmon and. steelhead from the

water areas involved in this case have been a highly prized

source of' f'ood, and. a ma)or recreational attraction to sports

fishermen.

18

19

20

21

22

23

24

25

26

27
28

29

SO

Sl

7-49. From the earliest known times, up to and. beyond the time

of tnc treaties, the Indians comprising each of the involved

thi. s case i'ourteen plaintiff tribes were primarily a fishing,
hunting and gathering people dependent almost, entirely upon

the natural animal and vegetative resources of the region for
their subsistence„ trade and culture. They were heavily dependent

upon such fish f'or their subsistence and. for trade with other

tribes and. later with the settlers. They cured and dried large
quant, ities for year around use. With the advent of canning

technology in the latter half of the 19th. Century the commercial

exploita+ion of' the salmonid resource by non-Indians increased
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1 tremendously. Indians, fishi. ng under their treaty-secured rights,
2 also participated in thi s expanded commercial fishery and sold

3 many fish to non-Indians packers and dealers.

5 7-50. During thc negotiations which led. to the signing of' the

6 treaties involved, in this case, tribal leaders expressed groat

7 concern over their right to continue to resort to their fishing

places and hunting grounds. They were reluctant to sign the

treaties until given assurances that, they could continue to go

10 to such places and take fj.sb and game there. The official records

11 of the Indians on this point as inducement f'or their acceptance

of thc treaties.

20

21

22

23

24

25

26

27

28

29

7-51. It was the intent, and understanding of both the Unit ed

States and tbe Indian parties to the treaties, at, the time of'

negotiation and execution, that the reservation lands were to
be residentia1 bases from whic'h the Indians werc to continue to
utilize tbe whole environment, including specifically all of
their fMing locations.

7-52. The Incian parties to the treaties did not anticipate sny

post-treaty, non-Indian regulations as to the time, place,
manner or purpose of' their taking fish pursuant to their treaty

7-53. The United States intended by the treaties to recognize

pre-existing Indian tenure and use rights.

30

31
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7-54. The United States intended the "in common with" language

to permit non-Indians to fish subject to prior Indian rights

specifically secured in the treaties.

7-55. The treaties impliedly promised th t, the fishing ights

were secured therein to assure a viable Ind. ian community for ach

indian group.

7-56. The Treaty Commission undertook to provide the Indians

with the means of participatinp and prospering in the economy

of the area.

16

7-57. As to each plaintiff tribe for whom an anthropological

report has been compiled by Dr. Bs,rbara Lane, the freshwater

systems and marine areas identified therein contain usual and

accustomed fishing places of the tribe, and such identification
is as d tailed s possible for designation of those places.

1I. FACTUAL CONTENTIONS OF THE KJCKLESHOOT S+UAXIN
SAUK-SUIATTLE SKQKOViISH AND STILLAGUAVISH TRIBES.

A. Existence and Sco e of the Ri ht

7-58. Before and during treaty times Indians, and later non-

Indians, harvested steelhcad and all species of salmon whenever

the various species were available.

27
28

7-59. During treaty times Indians engaged in commerce, including

bartering and trading fish harvested by them with other Indians

and with non-Indians.

SO

Sl
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7-60 . The Indians relied heavily upon harvesting anadromous

fi, sh for years prior to the treaties, and they were concerned

that the treaties preserve their right to continue taking such

to meet tncir future needs.

8

9

7-61. The Indians intended to secure a perpetu 1 right to be

able to continue fishing at their usual and accustomed places

as they had. been before the treaties.

10

12

7-6Z. The United States. intended that, the Indians should

be self-sufficient, should continue to be able to rely upon

fishing tomeet, subsistence needs, should continue to enpagc

in trade of fish with non-lndiaz, and that non-Indians should be

able to fish. at the Indians' usual snd accustomed. places so long

as that fishing was not inconsistent witn the right to fis h

re erved in the treaties.

18

19

20

21

22

23

24

25

26

27

28

29

7-63. The purpose of the applicable tre ty provisions w s to
reserve to the Indians a right to take sufficient fish to meet

their present and future subsistence and livelihood. needs,

while permitting non-Indians to fish st, the Indians' usual and

accustomed pla. ces so long as the Indians' exercise of their
right, is not interfered vith.

7-64. L'ach of these plaintiff tribes have, and their predecessors

had at treaty times, usual and accustomed fishing places within

the area covered by this case.

SO
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1 7-65. The Indians continue to have a right to f'ish at. their

2 usual and accust, omed places, as reserved in the treaties and

3 have continuously exercised that right except, when they have been

4 prevented from doing so by attempted imposition of the State laws

of' lfashington " hich arc in conflict with such right

7 B. Be ulation of' the Exercise of' the Blight.

7-66. These plaintiff' tribes are entirely capable of regulating

fishing by their members at usual and accustomed fishing places

10 consistent, with conservation of the resource.

12 7-67. Attempted enforcement of' State laws and regulations

13 concerning fishing as to treaty Indians at their usual and

14

15

a.ccustomed f'ishing places has result ed in prevention of the

full exercise of' Indian treaty fishing rights, loss of' income,

16 inhibition of' valuable cultural practices, conf'iscation and damage

18

19

20

21

22

23

to f'ishing equipment, and arrest and prosecution of' Indians.

7-68. The State does not recognize the effect of applicablc

tribal reguIations concernir~ Indian fishing nor the tribes'

power to enact nd. enforce such regulations.

30

31
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1IX. Defendants' Contentions of Fact

7-69. Did the Indian Claims Commission consider the value of

fish and game iu establishing the basis for compensation to Indian tribes

on their claims based on the value of lands taken by the United States

under the terms of treaties or by naked taking7 gALL DEFENDANTS)

B. Existence of Ri ht

10

12

13

14

20

21

22

23

24

26

26

28

7-70. Did the United States assert the right to exercise its

governmental power over Indians prior to the time of the treaties? (GAME)

7-7i. Did either party to the treaties contemplate that govern-

mental powers of the United States over Xndians were being treated away

by the. United States7 (GA1K)

7-72- Did the United States treat for, or acquire, any of its

governmental powers by the treaties in issue2 (GA14E)

7-73. Vas Governor Stevens authorised by the United States to

treat away or impair the sovereign power of the United Stntes2 (GAME)

7-76. Ves it the intention Of the parties to the treaties that

the Xndians would enact and enforce laws against Indians or non-Indians

in off-reservation areas7 (GA14E)

7-75. Vas it the intention of the parties to the treaties that

the Indians would become integrated into the non-Xndian society on an

agrarian Ieve12 (GA!4E)

7-76. Vere the treaty provisions relating to the off-reservation

gathering cultures, including fishing, intended by the parties to be a

temporary right to be extinguished as the Xndians became integrated into

the non-Indian society7 (GA14E}

7-77. Vhich of the Plaintiff tribes have sought or received

compensation before the Indian Claims Commission for the loss or failure

to provide the rights which they now allegc7 (GA14E)

30

31

32

GPO:
en 0.4lQ - 5n

G. ~S* I Rt ht

7-78. Are there fishery management and regulatory schemes which

would provide the Plaintiff tribes a reasonable opportunity to take a fai.r

and equitable share of the harvestable flshf (FISHERIES)
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7-79. If the tribes are entitled bv treaties to s fair and

equitable share of the hsrvestsble fish, is that fair snd equitable

10

12

share to be determined to harvest s percentum of the hsrvestsble fish' ?

(FISHERIES )

7-80. To accomplish the percentage share of sny given run of

s particular species, can the state substitute the equivalent amount

of other anadromous species? (FISHERIES)

7-81. To accomplish the util?sation of steelhesd on a recrea-

tional fish, csn the state substitute the equivalent amount of other

anadromous species? (GAME)

7-82. What was the extent of the anadromous fishery by Indians

or non-Indians before or during treaty times? (GAME)

14

15

16

17

18

19

7-83. Whet wss the intent of the treaties as to the future of

the Indians in society? (GAME)

7-84. Whether members of Plaintiff tribes desire an opportunity

to fish commercially for salmon? (FISHERIES)

7-85. Have Plaintiffs established the locations of their claimed

"usual snd accustomed" fishing grounds snd stations? (GAME)

D. Re lstion of Ri. ht

20 7-86. Whether state enforcement laws snd paractices afford
21

22

Indians charged with violation of laws enforced by the Departments of

Fish snd Game with due process? (GAME snd FISHERIES)

24

26

27

28

29

30

31

32

mo
tql 0- c9 ~ nl
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IV. DEFENDANT CAINE'S SPECIFIC FACTUAL CONTENTIONS

A. BioLo~w, It'ishcries .IBBBFC::,'t;8 and Folici s

7 86 ~ The legi slaw as 0 ol thc Sia;c Of t tashington has

7

10

dec: Bred s eelhead .o be a gace fish and has pro'tibited com-

it etjciaf.isation herein. Tnis hes 'beejj trna since l.th) uiien

'6 Vashirc:. gto 1 State Cieste Cot Lifts." cn cctss cl 6 ted. bJ B i of

'LiiP. legf B..a L'tire.

7-87 ~ = eci=s o fish othe then s c elhead are gas16 fish

pnl sa eel b to s ea L 1 1' or rc ol1 ' tlcn

7 88 t-- Fj 6 "pr' ps tvt, .gree t' Dt cia'on ic" recponsib96

Crop're::" jijltc Lvi ra. :t=eel: cad::which in "inde t ish cnlt'iral

Pctjjticlesi hebitsf p'otcctiocn sf Colts, and develop~tent

of I t shing re:9zlations aim. d c;0 collservi "tg the rcsoUl ce

7-89. Coiiscrvation means ir.-'se rse end =Binterance c

the sitjel;teed resoorcc at an optjfve, nm level fo ~hc Utilization

7-90. Qa'=e's rane=. ge~v'ent: of rhe steclhead rcscozce inrjolves

pt. 0' ec Lion 0' thc net\ ' 1 cpro Ucr cio 0f the st 6 li pad. specie -.

c?Itd dere —optcj ' ' ej d op-'rst 0 oj an Brilj lclc -'. pr tpagst .0

98

pro&=rate. Gene j eg ileticne ere ntrsigjed to allo;; or harvest

b5T spor angling gcn'. s c to pro+Pc, . it '' l 6"care

7-91. 8 eelheed, 6 Lihnusrh tot' ing incidental' j itn sal i-
"tater net fishi. jina, B" 6 cno tat.".Bn in anv great canrLbers Bed

28

s vrlt t n', cfnl I 0 "etce thP, jr, ih Covj" -, Cf Bl etc Sr Ov

ttj pcv I ntn Cct1me" Cie1 .,j et36

v58

c' 'c 7--93.
c0 -.tetr rove "" 0 t'8 6 v &t rc el ~ jic 1 end S v c. . c B, ion cl fis rlr v y

ii
c A 7-94 ~ '.!'he ca Lch of ".".'err, sct" .* ' hc' t~' po; 'isis i:

7-95 ~ The Gar.:6 'L'..pa '"::" '.-' dc'vendei t, n I '.r-. , - pa, t,
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on revenues derived from the sale of sport fishing and hunting .

licenses.
7-96. The hatchery pro- ram, with resultant programs,

'has subs+antiallv contributed to !he harvest of' steclhead in

state v!aters.

7-97. A net is a more c'f' c' ent, m thod of tak~ ste !—

head than 'by hook and linc.
7-98. A large number of citizens of +he +ate avail

themselves of the recreational opportunity of f'shing for

ste lhead ~!ith hook and line gear.

7-99. Regulations of the Game Department co not dis-

criminate against any roup of pecple, including Indians,

Game hes only been able to obtain fragmentary iniormation

regarding indian catch of steelhead within reservation 'bounder" es.
Complete data z'eg'rding Indian catch on re"ervatior ha" rct
been provided to Ga!ve avon though regue +ed from Lndian

tribes and federal agoncies. Complete catch information ." s

essential intelligent managemen+ of the steelhead resource.

7-100. It mould be extremely hazardou, to a'lo ! off-
res«rvation commercial net fisheries for steelhead snd still
attempt to mair tain a viable public rocreat'onal fishery.

7-101- It is not possible to predict, in advance, the

numbers or size of steelhe- d -uns.

7-102- The general managemen+ ob„"'ective of the Game

".department is to preserve, protec. , and perpe'nate thc game

fish and ',!ildlife for all citizens.
7-103 ' Pur usnt to state sta" utes, the !washington State

Garne Com i" sion has thc responsioility -nd does est. blish

regolations r~!at i n« to the time, place, and manner of taking

game fish end wildlife„ including steclhead.

7-100. lhe Mcsnin +on State Qe. e Commis ion consid rs
a nut!ber of factors in cstablishi!'g thc time, place, end

z!ennoi of taki!p' stcelhear and its v!cetin's are oner! .l-.o +hc
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public rnd conductec. in accordance with. the provisions of the

'eJesh~gton State Adnizzistrative Procedures Act

7-105. Regulati&cr s promull. ;eted by the llashinStcn State

Gene Goz&zni. ssior. arc promall ated in accorclanc:e with the pro-

visic. r's oi *he VashinSton State Admirzi strctive Procedures

Act ar&d policie, end. procedu" es stablishod b~ th 0 fice of

tl-. c-. Cede Reviser. The Ve, hir @ton Stets Ga e Department aces

lzot e sert juri edicti on to manege or r Gulat fishing

'«z

activities by Irzdi-ns withir& Indian res "rvation bouzzdaries

'7 —106. O..f-reservation nettin~ by Indians for comnzerc al

purposes is ro compatible with the sustained yi&3«of
ste'1:zeed cozzpled with e public r& c' eet on, .l use of stee" head

in the rivers of the state. The more ness thet are p ac;ed in

a river, the Greeter the chances oz. comp'ately eliminatir&g

e run of fish -.ucl' as steellzeaa.

20

7-107, . Ti e hoor cela 11 c f:slz'* j ia no pr~& r " "+&-e & ~

capable of endenSerirg e steelheed run.

7-108. In edai+ior, to th&c snort-r ecreational value

s''eelheac'c, it has a noncluentif "cle aesthetic value to peopl e.
7-109. Iz,dia- tribes in &A&eave 'n ',1ashinGton have shared

in thc. enjoyment oi: izzcr. ased runs of s+e 'he" d duo to

Gcn;e Department he+chery propeGation provrams.

7-110. The Game Depart&nez!t is involvca in e number c

o lhcr cnvironmertel pro&-"'arne cesiSnec to protect an&' ez;h nce

tl:e steolhee&i resou-ce.

7-111.(a) i, vozzld be e" trenelv aif 'ic& lt for two or more

&E
C &

nn
C \

$07 lzzmental ao'er cles to mane"'c the sto&. l' n d harvest for
two cur&f &.ictinc;- purposes& i.e comme nial' satioz3 slid

«& welkin o e1

33
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7-111.(b) If the state is required to provide treaty Indians

a fair and equitable share of the availabl harvest of steelhead,

the state should be entitled to substioute salmon species bcc-use

cf. the diifering characterist'cs and high r recreational value of

steelhead.

7-111.(c) The calculation of the equivalent amount of =ub-

stituted salmon species should take into account Indian-caught

s Leelhead.

7-111.(d) Steelhead will bc caught by Indians incidental to

tkie harvest of salmon in off-reservation»azers and w.'ll also be

caught by Inoians in on-reservation waters.

7-111.(e) Indi n catch of st el head, whether incidental or

on-reservation should be for personal usc and not commorci-" pur-

poi c\



7-112. The management alternatives available to Lhe

Department of Game are limited by the legislature of the

State of Vashington.

7-113. Steelhead are at the ne-t to last level of

management of a raiural resource, i.e. , rccreatio»al use

only. The final level of management of a resource is to

comp/ ately prohibit; any i,ski»g of it.
7-114 ~ Steolhcsd trout are " unique product of the

Borthwest Coast of ilorth A&i cries and are not found el ewhere

i» the v!orld.

7-115~ «uvonile steelhcao spend two years rearing in

freshwai er "oefore migrating to the ocean. 'This fact
incre'sed environmentcl hasard'- +o their survival.

7-116 ~ Sinco the Gems Depsrtmer was created in 19&5 by

the State Legisla+ure, it hes consistently taken the posi Lion

h -1 e !i ere no, si f I ( 1 ent nl mbers Qf c t &6'~ head in the

rivers oi tne stai e to s.ipport a commercial net fishery.
7-117. If the amount of' fishi g effort required +o take

a singl 'teelhead b1 sport angli ",, g ar were su'bstanLially

i!ic-e»«ed, it is lii;ely to have r ad!cree impact on. the

total ' umber of people e who would engage in this recreaLional

8 c i zvzi y,
7-118. L.w enforcement polio" "== of the Department cf

Game recognise .hat Twdians cannot be e«zcluded zrom a 'body

o wai e by 'trespass law!s.

7-119~ Enforcement oolicies of the Denertmert of Game

zecopni"e tha treaty I»di'ns i.ey fish without licenses wh n

it i s oiberi!ise .Lai;ful Lo do so within area" coded under tnc

psr t L ILe r treaty zinvolv eo,
7-120 ~ - Blforcem' ni policics of Lho Departmen«of Game

co rot include the euthoritv io rap!slate Lndian fishing witi!ir

indian reservation bounder'' "s

7-121. T.'~for& i . =nt of "-.. c
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is carried out through snd bv trained wildlif'e agents employed

by the Department of Game.

7-122. With the rception of tho Yakima Tribe, enforce-

ment of Game laws by wildlife agent is difficult due to the

problem of ascertsining the identity ard. tribal af iliation
of individuals cia-ming to oe members of a treaty tzi'be.

7-123 ' Unattended nets capable of t-king game fish in

off-reservation "!sters are seized by vzildlife agents oursuant

to state lsw.

7-124 ' Seized r.ets az'e dried, tagged. , and stored by the

Depsrtmez t in the event that the idcr t''.y of tlie irdividual

wbo placed such ,". r. et in a river is subsecuently knov!r .
7-125. Apprehensions of individuals. Iz.dian or non-

Indian, who are felt to have violated game 1'-vcs sre nonc11cd

by state courts and processed. in accordance z~vith judicial

procedure

7-126. 7islz that are taken from a nct ' hat was urilawfully

u. ed is held for evioence or Iut ir' cold storage and jh.ld ..or

evidcrce until tl e case is trio" in state courts.
7-127 ~ If fis'h are taken from an unattended set net azid

the identity of tihc operator is zuzknowz t—j-, cse fish sre

t~ mod over to chez"'tsbj':. ins+itutions or schools.
7-128 ' Due to recent unrest a zd. civil disorder concerninv. '

claimed Indiar treaty fishing rights in. off-reservation waters

s speci. al "tactical squad" hss oe z furrished with soecial

defezzsive eouipmcnt are' nss received speci' 1 training iri

how to hardie mob and riot situations .
7-129. The addi"'onal defensive eouipmont which has

bae!z issued to tlzc tacti~ al squad may only be uscc. for the

protection cf. the off'icer oz. that of Mioti - citizczj.
7-130. Ir. recen+ years wlzc: rict or jo " situaiiors

sre ti" atoned, the Garne Depart m nt l.as cocrddn-ted its
ozzforceme it activities witli other p'ovez'rmjenval agezzcies az;d
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enforcement units.

7-131. GS11Ie's wildlife enforcement division has assisted
tl e Department of Pd sheries in enfo..cing +he v'olations o thai"
regulation on the Puyallup Hiver by persons claiming Ilclian

rights.
7-132. less than ore percent of the total Indian pop' "a.—

tion of iho State of Vashington. actually engages in fishing

v1ith nets in off—reservation ~1 .ers.
7-133 ~ Indian-caught si eel'heed aro normally sold on.

comTIercial marl:ets.

7-134 ~ None of ihe Indian tribes cf Uestern "v!ashiTq"toi

have ezerc" sed ary control over Indian fish~ activities
outside eserva+ion boundaries nor h ve they ever atiempted

]» to Qc so

Cj
\I

i . ~&tl -1*'
7-135 ~ I1 formation from living informer+a o historical

re Dnstruction of past events East be used Kith grea" care and

is less reliaolc than cor temporary documents.

7-136 Litigation during tb. e past fev. years involving

cia"'med Indi an fishing rights mould px obao 'y color she vie";:.s

oi' presa, lt Qay Indian informants.

7 137 ~ Indian tribes of Vie tern Nashington, including

olaintiff- herein, have pre. , cntci claims for compensat-:. on

cr the value of lands tal en bg ihe United States to the

i"1Qlon C-'. aims Comm1. salon.
7-138. 'The claims and co pensation received. include

ihe value Df fi'h and wild3 iic resources pe=tincnt to the

lend for the claims mentioned above

nO 7-139 ~ By tho time of The st Pning of the treaties
4'es em ', / sh-' 'gto. . circa 185"-.55, there was not

den�

'-.;e

aboriginal population on thc Nest em i."ashin, ton. coast. .

7-1 JO. gi az-& declines „'n abel igi1 1 noou I aiions

occ1 rrc ' after extonsi se contact Nith Rxropea1, s
j
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beginning ez'ound the perioa 1780

7-141 ' Pelatively a small number of Irdiazs utilized a

large number of fishing sites et t;he time of the signing of

txxe "z.eaties.
7-142 Indian villages in Viest-em ideshington were located

zxozmally nc-z available food. sources.
7-1 le Ixzdian bands in Washington at treaty times traveled

a great deal, ircluding travel'ng from one fishing location. to

~not"'ez .
7-1 t4 ~ De aveza e village size of Western Vashingtor.

Irxdians a+ tl e time of the treaty wou'd have probsblq been a

few dozen people.

7-145. Each Ix dian village had its own traditional leader

7-1 l6. Zach village was autox:omens and there was no

17

18

28

28

28

81

t"ibsl tructure involving sn entire wntez shed. Each vil age

did x.ot have "sovereignty" or aoilitv t.o control other village"

e!en oz. tbc same watez. shed.

7-1 t7 ~ The Nsl~al tribal polit' col stzuctoz was o o'baoly

Gr. exception to the general autonomous village stzuctuze of the

other Vest. "n Veshingtor Izzdians.

7-148. 2he. e xxas no single "chief" of several zillages

or bands withina river 'b-six. .
7 —149. ~4'ishezy resources we c not the sole stable

foods f -z Irdiaxzs in Vestern LJes1 izxg ton at treaty times.

7-150. Indi ans, at treaty times, depexxded upcn berries,
camas root. other wild plex.t food, nel. ! ish, huz;ting of'

animaz: czd included a depe. dence ~xz or agricultuz"e part' culazlv

the potatv.
7-151 ' At tres. -. y times, the pct;ato had 'become en important

szzd esse xi'lal eler!e'di of' xxdz an diet.
7 152 it th( time of tx' e treaties x Ivdians were engaged

zzx GQI i.cxzltuzel Bet isz i z. es przmezily z' lated to t ze potato .

but ix.c~udzng other zrtzoduced food. crops such as pea, tuzx. 'x s,
oui;s. and other s1m", 1 AT' c~;

I
s

„



7 —153 ~ Upriver Indi. an villages at trcatv times difiered

from sa'tv!ster or lower river Dndia villages.
7-15 I. Du irg the treaty peri od, Indians were becomirg

exucnsively acculturated by the Vestern Z.ropesn contacts.

7-155 ' Indians, by treaty tiz:'=-, were beginning to

imitate a-.!d copv American-Zuropean. techniques ard. customs.

7 —156 ' Tbc earliest contacts "oetween Indians and. r'on-

Dnoians occurred in tho late 17GO's with contact from various

Zuropean tradir g ships and min itary expeditions Intensive

cor tact aud su" tained. contact did no. be, ,in ur il the

c tablishment in 1852 of' tbe Hud on. Be& Gompary post at

7-157. 'By tbe time of .be t"e.-ties, most Ind ans had

beer! in contact with non-Lndisns to a gre ter or less degree.

7-158 ~ At «he time ol the troaties, Indians had expressed

t'heir desire fcr aerican doctors, and othe' Vestcrn

!"uropean techniques whirb thev desired to benef' t from as

eviden cd by tbe treaty documents themselves.

7-159 ~ in add.:tion to the int oduction of agric»ltural

acti viti es ar d pl:nts to Indians, the domesticated anrmals

v!ere also introduced an!i ac epted by tbe Irdians.
7-160- There is no "native culture" in Vestern Vasbirgton

today -nd Vestern. Uasbington ndi"ns tooay look at t' e wor. d

throu=h |lest rn. Zuropean eyes.
7-161. Tbe pucpose of execu. ion of tbo treatie between

tbe Ur 'ted States and. th ' Ind' an grcups ln Ve-tern V; sbington

was to extinguish native occupancy rights to territory.
7-162. Tb" 0 'small j hllosoo"!y ol the !,meri can government

au treaty times was to protect '".he I:dier. . in deali. . with

American citizen!s set tiers ir. ti c ',' stern shington area.

7-163 ~ Ar!other pl!ilnsopby en," purpose of the treaties

was to Americanize, civilize, and Ubristiunisc the abo"igina. '

nativ s of Ve '. e n Vssi!Ir!gton.
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7-164. The eventual purpose of tne treaties mas to absorb. b,
after s period. of appropriate training and instruction, the

dians into the mainstream of Americar. life on an agre ian

level
7-165 ~ Gove" nor Stevens vxas under instructions to ox inguish

Indian rights of occupancy ax;d. to clarify and codify relat. 'oxiships

betme=n. the Federal Government' and the Indians.

7-166 ~ The treaties involved indic" te that it mas the

ixxtexntion of the federal Govcrx ment for tl:e Indians to become

agriculturalist and to assist them ix: making a cul'Gural transit-' ox~

17

from .heir past into the mainstream ot Amert cs.. society.
7-167 ~ tvhen tne treaties vcere negotiated, +l. c Cn'xook

jargon xxas usecl to explain their. meaxxing.

7-168. At the time of the i'reaties, at leash some

Indians under .ood the english language.

7-169 ~ At the time of i-, be signing of the treaties,
Indians did noi have any common laxv cox;cept of 'Title. "

77170 Ix the coxtczt, of Inciia. .s at tne time of the .ignin

20

22

of the treaties they vcere only intcre. .ted in use rights of

parti euler. are

7 —171 ~ Use rights or nst- erns meanr that individuals

famt. lt es, or villages .raditiox ally had tlxe primarv right

to u. c certain areas for certain purposes.

7-172 At xi e time oi' th. ":gx"'x:g of the treat' as,
none of tne Iuc".iars o vleste-n Uashixxgton -~mould lxave claimed

2&

28

ax; exclusive rignt to a fisnery oz fishing locaiion except

vxhe e axx indt vidual built a fishing trap nx spearing p'atfo'-m

and that individual micht claim that trap or platform as his

as lone ."s lie used 1'i . ~?illags» did not claim "o~inershin"

oi 'ooache" or fishtxu- areas.
7-173 ~ 'iso inc'ividual ri =his to lard xxcre recogxized by

I:.cians cxcep» occupancy, and ibai to a xatl..er limitecl degr .c.
7-17 I ~ Tho 'usual ano s custom'o. " p" ovision o- the
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13

17
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n3
I

27

28

30

32

0
0yy

Stevens treaties wore int SIyded to provide a source of food

supply xor Inc ind!ans cuxing the period of transition. into

reservation life. during the period. of time between when

the txeat'es we'e signed hut rot yet ratified by Congress

or implem. .nted.

7-175 ~ Tbe wxdians who signed the treaties did not

have =.
"-—tl oxity to sipn ayvay +err'+oxial claims on 'henalf. of

othe- Tnoians because the Lncians owned no territory in. the

common leII sense of "iitle. "

Ii, is not pose="hie fo." either of tbe contracting

parties to th ll eaties involved to predict "hc futu e fantast c

growth of t,he area or a pericd of time wb= e there would not

he Bn el)uyIG Bnc e Of finly Bnc. 0 t~ler natural re soyz'c es fOr ev eryon.

to enjoy without any need fo: government'al limitation.

7-177 ~ The long range po'icy of the i.'Iited Svates, at tbe

time of signing oi tl e treaties y w s +0 BssimilB e the

II!C.Lans BIK1 intcgl"aie them irto Am' c n. soc c v

Ggrx culturalxst s.
7-178 ~ At the t'me of the sip! i~n. of tbe trcatiesy

'the IyydiaIIS did Ixot have BIly met od for enforcing arv rules

re~arding their ccrduct other than "y struciu=a f~nlial
0hl ig: 't fons

7 —179. There was no superstzuctux. . cf goverrmental

authority ix na+ive culture at;—,he time of signing o thc

treaties.
7-180. governor Stever s ywas not -I y hcrized to grant to

-'1IB Lcdians hy viture o.. the treaty es arg of tl 0 governmental

powers of the United States.
7 —181. At be t'm cf +hc sigxing of' tyIc +rcaties, tyIe

Indians did not h.=ve such a concept of gnvernmcxxt that they

couldhavc treated .,yith ~c' crI'or Stevens for the acoudsition

c f such sovereign OI gcvcrn". ycntal povIers.

7—182 ~ Treat' es y,«"' th Indian tr '.hcs cf tIestern I ashingtcn
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were not r!egotiated on behalf of the Unitcc States on the same

level or with the same ir tc ztions as the United States dealt witl.

Creat Britain under treaties for acquisition of their govennmez val

a» bhorit0 over Jashingtcn Territcg.
7-183. There was no sucri aboriginal entity knowzz as the

M;zckl =Lect Tr:i.be of Iz;cliars.

7-18zi. Possibly some of the v!embers of the group known

today as the "Muckleshoot Tribe o indians" are descerdents

of Indians viho were parties to ihe Treaty of Point Zlliott

or Miecliciz c Creek.

7-185 ~ The on1y viay tha t the bloodline of any mern'bcr'

of the present day I'!uckleshoot group can bc established i:
by pe forming detailed genealogies.

7-186. The Uriitcd States does make treaties with individ!rais

licit atller' w itlz Indian tric. es.
7-187. I'!ze severe population dec'ine occurririg among

Iridian pcp»lations of Western Vashirzgton prior to the time

of tlie treati. .s led to a decline azzd brcakcown ir. tlzcir

20

IVsA

22

24

28

27

e8

nn

80

cultuz. e by thc time of. the signirg of the treaties
7-188- The 1'fe of Uestern washington Indians, as it

existed aboriginal lv, disappcaz'ed by the later part of' tr.e

19th Cen+u "v.

7-189 ~ The weignt of llorth Coast Indian oui~ e declined

as it wen soutnerward, i.e. , the Uestexn Vaslzirrgton tribe"- of

Jno" eris z'epl esezz'c ed a d opof z ln 1 ev el cf organ' zatior and

culture compared to that, of ziorihe ri Iridl "n gnoups such as

the Tl"'ngi. azzd llaida in Canada.

7-190. Puiret Sounc', Indians wer e subject d to slave raicls

by nortl. cin aiod more warlike +ribes.

7-191. - 'll e abozigiizal method of redistributing natuz. al

resources was cai' tc primitizic when

Amer'1 can zdsagGS.

7 192 ~ In a bo ig na i. t zmcs or
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of the treaties, the Western Washington Indians did not practice

conservation. except in a ritual or religious sense.

7-193 ' There were specif' c locat' ons that would 'oe usual

and accustomed fisbrng grounds to a particular village or

group of village in. %1ostern. t~'ashingtor. .
7-194 ' The Quileute and Hoh tribes of indians 'poke a

language which was related and. similar to the Chimskum

group which lived at tbe head of Hoods Carel.
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V. FISNERIES DEFENDANT SPECIIIC FACTUAL CONTENTIONS

A. State Rc ulation

7-195. The Department of Fisheries has the authority to regu-

late off reservation fishing of treaty Indians in the interests

of conservation.

7-196. The Department of Fisheries has attempted to regulate

off-rescrvation treaty Indian fishing in such a manner as to prov'-

the Indians with a iair and equitable share of the harvestable fish

10

14

15

7-197. The Department of Fisheries has dcmonstx'ated good faith
in dealing with the plaintiff tribes since the determination that

Indian tribes have special treaty rights to fish by the United

States Supreme Court in 1968.

7-198. The statutes governing and the regulati. ons of the Depart

ment of I"isheries, are reasonable and necessary for conservation,

20

21

meet appropriate standards, and do not discrininate against Indians

7-199. The Department of Fisheries has treated the treaty Indi,

oif-reservation fishery as a distinct client and has established

separate goals for its management of that fishery and separate

regulations for it in recognition of thc. treaty right.
B. Indian Fishin Practices

22

23

24

25

26

27

30

32

33

7-200. The Upper Skagit, Saulc Suiattle and Stillaguamish tribes
have no commercial fisheries and desire to fish for personal use

only.

7-201. The Upper Skagit, Saulc Suiattle, Stillaguamish, Skoko-

mish, Yalcima (in case area) and Lummi tribes have no ofi-reserva-
t"'on fishing regulations.

7-202 ' Tribes that have adopted off-reservation fishing regu-

lations have not held public hearings on the regulations prior to

adoption and have not provided for the interest of the general pub-

lic to be represented in their regulation adoption process.
7 —203 ~ Tribal off-reservation fishing regulations have been

drawn up and adopted by tribal councils and committees whose member
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have a direct personal economic interest in the off-reservation

fishing industry.

7-Z04. Some members of plaintiff tribes engage in the all
citizen commercial fisheries in Washington and Alaska.

7-Z05. The Indian off-reservation commercial fishery and the

10

17

18

all citizen commercial fishery have common goals, of which the para-

mount goal is to maximize profits.
C. General Biolo ical and liana ament Practices

7-Z06. The absence of a definite quantitative standard of the

Indians' fair and equitable share of the harvest makes management of

the state's salmon fish runs extremely difficult and endangers con-

servation.

7-Z07. The court should quantify the Indian treaty right to

fish off-reservation at usual and accustomed grounds and stations

by establishing the Indians' fair and equitable share as a percent-

age of the harvestable fish that are under the regulatory jurisdiotion

of the state or the Indians.
I

7-ZOB ~ A determination of the Indian' s fair and equitable share

20

of the available harvest based on a percentage share of the harvest

would be conservationally sound, as well as an objective and fair

22

28

28

30

standard.

7-Z09 ~ The percentage share fisheries management model proposed

by the Department of I'isheries accurately portrays the salmon re-
source and fisheries within the State of Washington waters and the

salmon natal to Washington v!atersheds narvested in internet)onak.

waters.
7-Z10. The Indians fair and equitable share of the harvcstable

fish should be a share only of the harvestable fish that are under

the regulatory )urisdiotion of the state or the Indians.

7 811- The International Pacific Salmon Fisheries Commission

management of the Fraser River sockeye and pink salmon runs is
based upon a management plan analogous to the percentage share

fisheries management model proposed by the Department of Fisheries.
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10

14

15

17

7-212. The data and calculations used to develop the percentage

share fisheries management model proposed by the Department of
Fisheries are data and calculations used commonly by salmon fishery
management agencies of the United States, Canada, and the several

states and provinces.

7 213 ' The Department of Fisheries has the necessary biological
data, analysis and management capability to manage the salmon har-

vest within its jurisdiction by its proposed percentage share man-

agement model.

Conservati. on regulations of off-reservation Indian tre
fishing for salmon are inter-related to conservation regulations of
all fishing for salmon in state managed waters.

7-215. Nhere conservation of fish runs is the goal, it is not a

sound fisheries management practice to allow a user. group to regu-

late its own fishing.

7-216, The Department of Fisheries, or any of its employees,

has no personal economic interest in the fishing industry of Wash-

ington State.

20

21

23

25

28

30

7-217. Regulations adopted by the defendants in accordance with
'I

requirements of the Washington State Administrative Procedures Act,
on their face, meet appropriate standards.

7-218. The term "conservation" means wise use and in the con-

text of the salmon resource includes considerati. on, inter alia,
of the preservation, enhancement, and harvest of the resource.

7-219. In the interest of conservation, commercial net fish-
eries must be more restrictively managed than personal use and

sport fisheries.
7-220. Unregulated indian off—reservation fishing, as does

unregulated fishing by any harvesting group, tends to lead to
depletion of the resource.

7-221 ' The harvest of fish in their milling, holding, and

spawning areas of a river and its estuary must be regulated more

restrictively in the interest of conservation than the harvest of
fish in waters of passage.
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10

12

1?

19

20

23

2?

28

29

30

Regulation of the harvest of salmon by fishing time and

gear type are necessary for the conservation of the resource and

the regulation of any one harvesting group or area is inter-related

to regulation of the harvest by any other group or area.

7 22p. Regulation of the harvest of salmon in Puget Sound and

coastal rivers in the case area differs from regulation of the

harvest of salmon in the Columbia River because of the mixed stocks

in marine areas and the lack of dams, geographically located prior

to or in the harvesting areas, from which counts can be taken of

passing fish in order to determine spawning escapements.

7 224, The regulatory pat'tern of the salmon har'vest in the

Columbia River is not analogous to the necessary regulatory pattern

of the salmon harvest in Puget Sound or the coastal rivers in the

case area.

7 225. A blanket restriction on sport or commercial fishing in

Puget Sound marine areas would adversely affect the conservation of

the salmon resource.

7-226 „Large numbers of salmon whose natal streams are in the

case area are harvested by Canadian and other fishermen in waters
'I

over which the State of Washington has no jurisdiction.

7-227. Neither the plaintiff tribes nor any advisors to them in

adopting off-reservation fishing regulations have attempted to

predict run size as a basis for 'determining the amount of fish

which should be harvested from a particular run.

7-2?8. Plaintiff tribes do not follow accepted management

practices in adopting off-reservation fishing regulations.

7-22g. Neither plaintiff tribes nor the U. S. Bureau of Sport

Fish and Wildlife have collected sufiicicnt data, have the neces-

sary management capability to regulate, or have effective enforce-

ment procedures to enforce off-reservation treaty Indian fisheries.
7-23O Only the Department of Fisheries of all the parties to

this action possesses the informati. on and experience necessary to

adequately predict and monitor the run size oi returning species of

salmon.
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10

7-231. Prediction of run size and monitoring run size as the

salmon return to Washingt:on waters is essential if harvest of the

fish is to be compatable with conservation.

7-232. Neither plaintiff tribes nor the U. S. Bureau of Sport

I'ish and Wildlife have the capability of predicting run size or

monitoring returning runs of salmon upon which tribal members fish.
7-233, Fishing is economically and culturally important to

citizens generally, as well as to Indians.

7-234. A definition of the Indian's "fair and equitable share"

of the available harvest in terms of a fixed quota of a number of

fish would be against the interest of conservation.

13

15

17

7-235. It is not possible to manage a fishery if the regula-

tions governing one harvesting group are required to be th least

restrictive necessary for conservation because regulations govern-

ing all harvesting groups are inter-related.
7-236. Repeated court challenges to the vali. dity of state fish-

ing regulations after their adoption make management in the interM

22

23

27

28

20

32

of conservation impossible.

7-237 ~ A "fair and equitable share" of the available harvest

for treaty Indians fishing in marine areas should be an extension

of fishing time as provided for the Nakahs in 1971 and 1972.

7-238. Estimating the harvest of Indians' on-reservat:ion

catches dif'fera significantly from est;imating the harvest of
Indians' off-reservation catches, the former being capable of a

degree of precision because of the limited geographical area, the

latter being capable of no degree of precision.
7-239. In providing treaty Indians with a "fair and equitable

share" of the available harvest, the state should be entitled to

substitute the harvest of one run or species of anadronomous fish
for another run or species if the interests of conservation require.

7-24O ~ The Department of Fisheries is the only management

agency capable of managing both the Indian off-reservation fisher-

ies and the all citizen fisheries in the interests of conservation
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to provide the Indians with a fa'r and equitable share of the

available harvest.

7-241. It is necessary in the interests of conservation that

fish caught on Indian reservations should count toward the deter-

mination of the Indians' fair and equitable share of the available

]8

21

22

harvest.

7-Z42. Nembers of the plaintiff tribes are currently harvesting

the percentages of the salmon harvests as indicated in Exhibits F-6

and F-26.

7-243. Biological aspects of fishery management are more im-

portant than economic and cultural aspects for the conservation

of the salmon resource.
7-Z44 Plants from hatcheries of the Department of Fisheries

significantly contribute to the size of the plaintiff tribes'
harvest of salmon.

7-245 ' The use of fish traps in rivers to harvest entire

salmon runs is not physically feasible, economically practicable,
desired by Indians or non-Indians, and does not allow precise

biological management because oi' the. inability to monitor returning
'I.

fish runs without large expenditures for a test fishery which would

in effect duplicate the present commercial fishery.

25

2G

27

28

29

31

32
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PART El'GHT

10

12

20

EXPERT WITNESSES

8-1. The plaintiffs, together or individually, may offer the

following expert witnesses:

a. Dr . Barbara Lane (anthropology);

b . D. Paul Neston and George Eelshaw (tribal identity

and treaty status);
c. James L. Heckman (biology and fisher ies management);

d. Dr. Gardner Brown (economics); and

e . Dr . Robert Thomas (economics and history) .
8-2. The plaintiff Quinault Tribe will present the following

expert witnesses:

a. Guy McMinds (biology);

b. Brian Allee (biology); and

c. Norman Moe (biology).

8-3. The defendants, together or individually, will present

the following expert witnesses:

a. Dr. Carroll Riley (anthropology);

b. J. E. Lasater (biology);

c. Clifford Millenbach (biology); and

d . Dr . Stephen Mathews (bio-economics) .

PART NINE

OTHER NITNESSES AND ORDER OE PRESENTATION

A. Plaintiffs' Case.

27
28

30

Initial examination by the plaintiffs will be by a lead

counsel designated by plaintiffs' liaison counsel. Other counsel

may also examine without being repetitive .
9-1. The plaintiff's case will proceed in tne following

order:
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For all laintiffs:
1. Carl Crouse (adverse witness),

8

9

10

12

2. Clifi'ord Millcnbach (adverse witness),

LThe defendants' presentation of the written direct testimony of
these two witnesses and plaintiffs' cross examinatf on thereon may

be presented out of order immediately before plaintiffs' examina-

tion in order to accommodate potentially conflicting commitments

of the witnesses. ]
3. Jack Ayerst (adverse),

Naltcr Ncubrcch (adversc),

5. Arthur Coffin {adverse},

6. Thor C. Tollefson (adverse),

7. J. E. Lasater (adverse),

8. Henry Nendler (adverse),

For all laintiffs exce t, the Yakima and U er Ska .it
Tr ibes

9. Dr. Barbara Lane,

20

21

22

23

24

25

For the United States and the Muckleshoot Tribe:

10. D. Paul Neston,

11. George Pelsha. w,

For defendants:

Defendants will for continuity of subject matter here

present out of order their expert anthropological expert:
12. Carroll L. Riley,

For all laintiffs:

27
28

13.' James L. Heckman,

Por the Muckleshoot Skokomish Stilla uamish,

Sauk-Suiattle and S uaxin Island Tribes

14. Dr, Gardner Brown,
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For the Makah Lummi and Quileute Tribes:

15. Dr . Robert Thomas,

For the United States and the Puyallu Tribe:

16. Lena Cultoe Hillaire,

17. Benjamin R. Wright,

For the United States and the Nisquall ~ Tribe:

18. William Frank, Sr . ,

19. William Frank, Jr. ,

For the United States and the Muckleshoot Tribe:

20. Louis Stair,
21. Bernice White,

For the United States and the Skokomish Tribe:

18

19

20

21

22

23

24

25

26

30

31

22. Georgia Millet,

23. Joseph Andrews,

For the United States and the Makah Tribe:

24. Charles Peterson,

25. Hillary Irving, Jr . ,

For the United States and the Quileute Tribe:

26. Chris Penn,

27. Earl Penn,

For the United States and the Hoh Tribe:

28. Mary Williams,

29. Herb Fisher,

For the Lummi Tribe:

30. John Finkbonner,

31. Forest Einley,

For the Quinault Tribe:

32. Joe DeLaCruz,

33. Horton Capoeman,
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For the Sauk-Suiattle Tribe:

10

34. Jesse Harvey,

35. James Enick,

For the Stille uamish Tribe:

36. Esther R ss,
37. Lena Smith,

For the S uaxin Island Tribe:

38. Cal Peters,

39. Florence Sigo,

For the U er Ska it River Tribe:

40. Charles Boone,

41. Dewey Nitchell,

For the Yakima Tribe:

42. Louis Cloud,

43. Johnson tleninick.

16 The tribal witnesses listed above, numbered 16-43, will testify
according to the outlines previously submitted for those

witnesses.

20

21

22

23

24

25

26

B. Defendant s' Case.

9-2. The Game Defendants will present their witnesses out

of order as noted above

9-3. The Fisheries Defendant will present its witnesses

as follows:

Thor C. Tollefson,

45. J. E. Lasater,

46. Earl B. Jewell,

47. Stephen Mathews.

9-4. The defendant State of Nashington considers itself
fully represented by the Fisheries or Game Defendants and will

present no other witnesses.
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9-5. The Beefnetters Association will present its witnesses

as Pollows:

48. John 13rown,

49. Jerry Anderson,

50. Glenn Schular.

16

18

19

20

21

22

23

24

25

26

27
28

29

30
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PART TEN

ADMISSIBLE EXHIBITS

The exhibits listed below may be received in evidence

without obj ection if offered. The parties agree that any party

may oi'fer additional exhibits " n evidence provided that co-parties

and opposing parties have an opportunity to examine such exhibits

at a reasonable time in advance of the offer of the exhibit.
The offering party will provide four copies of the exhibit

(for the sets required by this order for the Court, evidence,

defendants and plaintiffs) and an additional copy for any

party so requesting. Any party objecting to the admissibility

of such exhibits shall have tull opportunity to present its
objection to the Court at the time the exhibit is offered.

Exhibits will be coded by sponsoring party as follows:

CODE LETTERS SPONSORING PARTY

AI I Defendants

JX

MK

Fisheries Defendant

Game Defendants

Hoh Tribe

All Parties

Lummi Tribe

Makah Tribe

MLQ

MS

PL

RN

Makah, Lummi and Quileute
Tr ibes

Muckleshoot, Squaxin Island,
Skokomish, Sauk-Suiattle and
Stillaguamish Tribes

Muckleshoot Tribe

All Plaintiffs

Reefnetters Association
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OT guilcute Tribe

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30

31

SK

SS

ST

UPS

USA

W

Y

Joint Exhibits of All parties.

guinault Tribe

Skokomish Tribe

Squaxin Island Tribe

Sauk-Suiattle Tribe

Stillaguamish Tribe

Upper' Skagit Tribe

The United States

State of Washington

Yakima Tribe

JX-la: Colored Case Area Map

JX-lb: Black and White Case Area Map.

JX-2a: Joint Biological Statement through Appendix IV

JX-2b: Joint Biological Statement, Appendix V

B. All Plaintiffs' Exhibits.

4-page typed document of letter dated August 30, 1854 from

PL-2: Excerpts from House Document 315, 54th Cong. 2d. Session, Report of

Joint Commissioners gnited States and Canada) concexning the preservation of

fisheries in waters conti. guous to the United States and Canada, December 31,

1896. Pages 1-2, 14-15, 163-178„

pL-3: Typed letter written by M.T. Simmons, Indian Agent, dated

Octobex 26, 1859.

Charles E. Mix, Acting Commissionex' of Indian Affairs to Stevens Instructions

to Stevens regarding treaties.

32 Page 164 —FINAL PP~TRIAL ORDER
Corrected page 8/22/73



PL-4: Typed lets r bv N. T. Simmons, indian Agen. , dated

ecember 13„1859.

8

9

10

ll
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30

PL-6: Typed report of 1860 f'rom Commissioner of' Indian Affairs

to Secretary of' the Interior. Report sent by N. T. Simmons, Indian

Agent, Washington Territory, to Edward R. Geary, Superintendent oi
Indian AfTairs, Oregon and Washington Territory.

PL-7: One-page longhand letter dated December 6, 1856

f'rom Isaac I. Stevens to E.S. Fowler.

PL-8: Three-page longhand letter dated December 16, 1856

from E.S. Fowler to Isaac I. Stevens with one-page typed version

attached.

PL-9: 35-page typed document (pp. 8-42) of Report of George

Gibbs, dated March 4, 1854 to Captain NcClellan and published as

Executive Document No. 91, House of Representatives f'or Second

Session of' 33rd Congress (f'rom Pacif'ic Rail Road Report).

PL-10a: 14-page typed and. 1 onghand document, partial record of'

proceedings of commission to hold treaties with tribes in

Washington Territory and Blackf'oot country December 7-26, 1854.

PL-10b: 14-page typed and longhand document, another copy of
proceedings of' Commission to hold treaties with tribes in

Washington Territory and 31ackf'oot country between December 7,
1854 and January 3, 1855.

31
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PL-11: 12-page "onghsn' document, lette d"ted December 3O,

1854 from Stevens to Com issioner of Indian Affairs transm'tt'ng

Treaty of Medicine Creel' and proceedings of Treaty Commission

between December 7-26, 1854, tracings of Nisqually, Puyallup

and Squawksin Reservations.

8

9

10

11

12

13

PL-12: 6-page typed documents of partial record of

proceedings on January 22, 1855, Treaty of Point Elliott
negotiated and executed.

PL-13: 5-page longhand document of draft of Treaty of Point

Elliott (with changes shown) drafted by U. S. Treaty Commission.

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

PL-14: 14-page longhand document consisting of a letter dated

May 4, 1855, from Stevens to Commissioner oi Indian Affairs

transmitting proceedings of Treaty of Point Eiiiott Treaty

Commission, between January 5-23, 1855, and. transmitting

Treaties of Point Elliott, Point No Point and Neah Bay,

negotiated and executed respectively January 22, 25 and 31, 1855.

PL-15: 8-page longhand document of record of council

proceedings, wherein Treaty of Point No Point negotiated and

executed January 24-26, 1855.

PL-16: 2-page longhand document conshting of a rough draft of
portions of Treaty of Neah Bay drafted by U. S. Treaty Commissioners

with changes shown.

30

31
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PL-17: 7-page document, (6 pages of longhand sext ) consisting

of record of council and negotiation proceedings prior to and

including execution of Treaty of Neah Bay, Js.nuary 29-31, 1855.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

26

27
28

29

30
31

32

PL-18: 7-page document consisting of 4-page longhand letter
dated December 21, 1854 and 3-page typed letter dated January 6,
1855 from George Gibbs, surveyor under Trea y of Medicine Creek

to Stevens reporting survey of proposed Puyallup Reservation.

PL-19: 4-page longhand document of letter dated February 14,
1855 from Commissioner of Indian Affairs to Of ice of indian

Affairs reporti. ng on Treaty of Medicine Creek.

PL-20: 4.-page typed document, consisting of letter dated

August 28, 1856 from Stevens to Commissioner of Indian Aifairs

recommend. ing change in reservations initially proposed for
Nisqually and Puyallup Indians.

PL-21: 7-page longhand document of report dated November k9,

1856 by board appointed by Stevens to formulate plan for carrying

into effect Treaty of Medicine Creek.

PL-22: Longhand letter of approximately 150 pages, from

Stevens to Commissioner of Indian Affairs enclosing "Journal of

Operations of Governor Stevens, Superintendent Indian Affairs

and Commissioner treating with Indian Tribes East of the Cascade

Mountains in Nashington Territory and Blackfeet and neighboring

Tribes near Great Falls of the Missouri in the Year 1855", which

covers period January 20, 1855 and January 4, 1856.
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PL-23: Report of' Dr. Carroll Riley regarding Muckleshoot Ti lbs.

3 PL-24: Report of' Dr. Carroll Riley regarding Nookssck Tribe.

PL-25: 4-page letter dated November 14, 1958 from Bureau of'

Indian Affairs to Mr. Walter Neubrech.

10

11

12

13

14

15

16

1/

18

19

20

21

22

23

24

25

26

27
28

29

30
31

PL-26: Representation of' areas ceded by treaties involved

in this case (overlay map).

PL-27: 3-page document, dated in 1855 and 1856, including

transmittals of' treaties.

PL-28: 7-page document consisting of' letters dated May 9

through June 7, 1853 from George W. Manyperugr to Isaac I. Stevens.

PL-29: 1-page document of' letter dated. June 10, 1854 from

Charles E. Mix to Secretary of' the Interior.

PL-30: 7-page document including letter dated February 6,
1854 from George W. Manypenny to Secretary of' the Interior.

PL-31: 7-page handwritten version of' articles of' Treaty of'

Medicine Creek.

PL-32: 3-page document including letters of' July 9, 1856 f'rom

George W. Manypenny to Secretary of' the Interior.

PL-33: Photographic print depicting ceded areas for treaties
involved in this case.
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PL-34: 4-page letter of July 9, 1856 f'rom '-eorge W. Manypenny

to Secretary of the Interior.

PL-35: Photographic print depicting map "f'rom Wilkins charge

of' a portion of Puget Sound" forwarded January 1856 by Isaac

I. Stevens.

8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

26

27
28

29

30
31

32

PL-36: Print of' Olympic Peninsula portion of' Washington

Territory as mapped f'or Isaac I. Stevens, circa Decem'ber 30, 1856.

PL-37: Certified Game Commission Minutes, October 2, 1972.

PL-38: Certi ied Game Commission Minutes, January 4, 1973.

PL-39: Certified Game Commission Minutes, April 9, 1973.

PL-40: Report, of' Agent M. T. Simmons to Colonel J.W. Nesmith,
iesY

June 30,

PL-41: Report of' Agent M.T. Simmons to Superintendent Geary,

July 1, 1860.

PL-42: Report, of' Superintendent C.H. Hale to Commissioner of'

Indian Aff'airs, October 19, 1862.

PL-43: Annual Report of Agent G.A. Paige to Superintendent

C.H. Hale, July 20, 1863.

PL-44: Report of' Subagent F.C. Purdy to Superintendent

C.H. Hale, July ZO, 1862.
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PL-45: BeNort -of Agent A.R. Elder to Superintendent T.J. McKen~y»

Sept, ember 7, 1863-

5

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

PL-46: Annual Report of' Agent A.B. Elder to T.J. McKenny,

July 28, 1867.

PL-47: Report of' Governor Stevens to Commissioner of Indian

Af'f'airs, September 16, 1854 (In Vol. 746, Executive Documents

of the Senate, 33rd. Congress 2d Session, 1854-1855~ page 392).

PL-49: George Gibbs Indian Nomenclature of' Localities

in Washin ton and Ore on Territories, 1853. Bureau of' American

Ethnology Manuscripts No. 714.

PL-50: Report. upon the Fishes Collected on the Survey;

Re ort U on the Salmonidae G. Suckley, Pacif'ic Bail Road Report,

1854.

PL-51: Notice and preliminary agenda oi' Game Commission

meet, ing of' October 2, 1972.

PL-52: Final agenda, Game Commission meeting of' October 2, 1972.

PL-53: Exhibit 1 to deposition of William Frank, Jr. -- drawn

map, with pages 31 to 38 of' deposition.

PL-55: Constitution of' the Hoh Indian Tribe.

PL-56: Constitution and Bylaws of' the Lummi Tribe of the

Lummi Reservation, Washington.
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PL-57: Cons+ituticn snd Bylaws of.' +he Naksh Incian Tribe

of' the Nakah 'ndian i e' ervation.

PI,-58: Constitution and Bylaws f'or the Nuckleshoot Indian

Tribe of the Nucl "eshoot Reservation, Washington.

PL-59: Constitution and Bylaws of' the kisquail. y indian Community

of the Nisquslly Reservation, Washington.

10 PL-60: Constitution and Bylaws of' the Puyallup Tribe of'

the Puyallup Reservation, Washington.

PL-61: Constitution and Bylaws of' the Quileute Tribe of' the

Quileute Reservation, Washington.

PL-62: Constitution ancl Bylaws of' the Skokomish Indian Tri'be

of the Skokomish Reservation.

PL-63: Constitution arid Bylaws of' the Squaxin Island Tribe of'

the Squaxin Island 1ndlan Reservation.

PL-64: Constitution and Bylaws of' the Sauk-Suiattle Indian

TI lbs.

27
28

29

30
31

32

PL-65: Constitution and Bylaws of' the Stillaguamish Indian

Tribe.

PL-66: Nap 'by Governor Stevens of' the Indian Nations and

Tribes of' the Territories of' Washington and Nebraska, 1857.
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;.' -n', s: Oversize " ';u-. trative, na. ging map o Columbia River

P - 67b: Oversize, larger hand'ng map of' Fraser River system.

PL-67c: Oversiz, smsailer hanging map of' section. 29 of

:raser R' ver syst, em.

12

&7[
14

/

PL.*68: Illustrative overlay map of Washington Department

o F' sheries Chum snd Pink Study — Locations and information

projections.

PL-69: Illustrative overlay map o«Washington Department of'

Fi heries Coho Study — Z&oca ions and Information pro~ections.

PL -70: Illustrati:e overlay map of' principal Puget Sound

and Coastal Net Fisheries (JX-2A, Figure 25).

PL- 71: Illustrative overlay map of' streams producing

Washington Department, of' Fisheries f'air share base.

PL- 72: Illustrative overlay map of' Washington Department, of

Fisheri. es Chinook and Sockeye Study - Locations and inf'ormation

pro)ection.

PL- 73: lllustrat, ive overlay map of' usual and accustomed

Indian f'ishing areas.

30
31

PL-74: Catch - Millions of' (Salmon) Fish - Histagram.
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Exhibit of th United St".e ~ .
USA-1: 5-page documeri. known as R" "ata and Cummir s report~

cor..piled in november 1972 IM111enbach deposit'on Exhi'oit 1)

USA-2 througn USA-11: 2 to 4-page doc~~ ts consisting of
summaries of Wash'ngton steelhead catch during years 1962

thx'ough 1971.

USA-12: 50-page document consisting oz Game Department's

"Winter Steelhesd Plririting and. Return Record"

USA-13: 21-page document entitled "Preliminary Report on the

Western Washington Indian Steelhead Fishery Investigations,

197' -1972".

18

19

20

21

22

23

24

25

26

27
28

29

30
~

Sl

S2 .

USA-14: 56-page document entitled "Puget Sound Indian Tribes

Cooperative Meetings Report ", October 1971.

USA-15: 1-page document of Game Department data regarding

steelhead plants anc catch in White River from 1946 to 1971.

USA-16: 1-page document of Game Department data egarding

steelhead plants and catch in Puyallup River from 1947 to 1970.

USA-17: 4-page document of Game Department, data, regarding

planting records for Cs.rbon River, White River, South Prairie
portion of Puyallup River and Puyallup River from 1946 to 1972.

USA-18: 11-page document, of Game Department, winter-run

steelhead plants for Puyallup River from 1962 to 1972.
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USA-19: 1956 annual f eoort G« Itlt national P"c'fic Salmon

Fisheri s Commission (""- p" ges)

USA-32: 53-page document of' portions of' Game epartmen Iianual.

8

9

10

11

12

13

14

15

16

1/

18

19

20

21

22

23
24

25

26

27

28

29

30

31

USA-33: 14-page document, entitled 'natural Rea ing Pond

Production o Steelhead Trout" by Clifford bIiller bach.

USA-34: 25-page document entitled aStudies on the Life History
of the Puget Sound Steelhead (Salmo gairdnerli)", published 1940.

USA-35: Relevant background descr'pti. on of Dr. Barbara Lane.

USA-37: Designated deposition of' R.W. Josephson.

USA-38: Designatec. deposition of' Walter Z. Neubrech.

USA-39: 1971 Edition of' Game Code of the State of' Washington.

USA-40: Document entitled "Some Factors Aff'ecting Steelhead.
Harvest Rates in the State of' Washington, " by Duane 0. Braaten,
August 26, 1970.

USA-41: {a) Findings of' Fact and Opinions of the Indian Claims
Commission in Docket Mo. 98 (Nuckleshoot Tribe) and (b) Court of'

Claims' order on appeal theref'rom.

USA-43: U. S. Department of' Inter'or, Bureau of' Indian Aff'airs,
"Governing Bodies of Federally Recognised Indian Group (Excluding

USA-36: Direct testimony of James L. Heckman (obgections noted).

32 Alaska), May, 1973.
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UBA-44: U. s. Department of Into..'.or Bureau o Indian Ai fairs
2 ' American Indiems and their Fedora ' He la ionship' lIer ch, 1972.

4 USA-45: Address or" Benfamin F. Shaw, Volume V, proceedings of
5 the Oregon Historical Society, 1903.

8

9

10

11

12

18

14

15

16

17
I

18

19

20

USA-46a: Letter of May 5, 1952 to Raymond H. Bitney from

Edward G. Swindell.

USA-46b: Letter oi September 5, 1962 to Mr. M. Schwartz from

Ãalter Neu'brech.

USA-46c: 25 C.F.H. Part, 256.

USA-46d: Bureau of Indian Affairs Application Form for ndian

USA-46e: Temporary (pink) Treaty Fishing Identification Card

(Sample).

21 USA-46f: Permanent. (blue) Treaty Fishing Ident if ication Card

22

23
24

25

26

27
28

29

SO

Sl

32

(Sample).

USA-46g: Letter of September 6, 1967, to Bertha McJoe from

George Felshaw.

USA-47: Record oi Off-Reservation Treaty Identification

Cards Issued.
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USA-48: Notice rom Portla d Area Office. Bureau of Indian

Affairs, to Washington 0 partment o Game, dated September 21,

1967~ with distribution list.

USA-49: "The Persistence of Intervillage Ties Among the Coast

Salish, " Wayne Suttles.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

26

27
28

29

30
31

USA-50: Volume 1, "As Told By the Pioneers", 1937, pp. 166

through 184.

USA-51: "Cultural and Natural Areas of Native North America, "

A. L. Kroeber, 1939.

D. Exhibits of the Yakima Tribe.

Y-2 12-page longhand document of another copy of document

described as Y-2a.

Y-3: 93-page longhand document consisting of offi.cial
proceedings at the council in Walla Walla Valley, negotiation

and execution of' Treaty with Yakima at council between June 9-11,
1855, which record covers period between May 22 and June 11, 1855.

Y-4: 75-page typed document of' record of' proceedings at

council in Walla Walla Valley, June 9-10, 1855 (portions)

12-page longhand document consisting of' port ions of

the Journal of' James Doty, Secretary for Treaties in Washington

Territory, showing proceedings between January 20 and Nsy 21, 1855,

assembling Indian people for councils in Walla Walla Valley.
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22-page longhand document consisti .g o" Treaty of'

June 9 and 11, 1855 with Yakim- and Conf'ederated Tribes

Walla Walla Valley; 3-page letter f'rom Isaac I. Stevens to

Commissioner of' indian Af'f'airs dated June 14, 1855; the treaty;
proceedings of' the council.

Y-6 6-page document consisting of' accurately typed. version

8

9

10

1.1

12

13

14
'15

16

17

18

19

20

21

22

23
24

25

26

27
28

29

30

31

of Treaty with Yakimas, t'une 9, 1855, 12 Stat. 951.

The Yakima Enrollment Act, of' August 9, 1946

{6O Stat. 968) as amended (84 Stat. 1874).

E. Exhibits of' All Def'endants:

Written direct testimony of Carroll L. Piley.

F. Exhibits of' the Fisheries Def'endant:

F-1

only).

Schematic drawing of typical river {f'or illustration

1970 Fisheries Report of' the Washington Department

of Fisneries.

Records of' the Department of' Fisheries concerning the

Catch of Fall Chinook by Puyallup Indians and the Corresponding

Return of' Adults to the Puyallup River Salmon Hatchery.

F 5. Outline of' the Steps Followed by the Department of'

Fisheries in Establishing Annual Puget Sound Commercial Salmon

Regulat ion.
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22

23

24

25

26

27
28

29

Report of Dr. Stephen Mathews, corn. ..issioned by the

Departmert of Fisheries concern ng Catches of Salmon f'rom Indian
Fishery Rivers of' Puget, Sound, CoastalÃ shington, and the
Strait of' Juan de Puca.

F-7: Salmon Catch and Escapement for Seve. al Rivers on which

Treaty indian Fisheries Gccur in Puget Sound and Coastal Areas,

as determined 'by Dr. Stephen Mathews.

F-8: Salmon Catch and Escapement for Hoh River, as determined

by Dr. Stephen Mathews.

F-9: Salmon Catch and Escapement f' or Hoko River, as determined

by Dr. Stephen Mathews.

F-10: Salmon Catch and Escapement f'or Nisqually River, as

determined by Dr. Stephen Nathews.

F-11: Salmon Catch and Escapement f'or Nooksack River, as

determined by Dr. Stephen Mathews.

F-12: Salmon Catch and Escapement f'or Puyallup River, as

determined by Dr. Stephen Nathews.

F-13: Salmon Catch and Escapement f'or Quillayute River, as

determined by Dr. Stephen Mathews.

F-10; Salmon Catch and Escapement f'or Skagit River, as determined

by Dr. Stephen Mathews.

F-15: Salmon Catch and Escapement for Skokomish River, as

determined 'by Dr. Stephen Mathews.

F-16: Salmon Catch and Escapement for Snohomish-Stillaguamish

Rivers, as determined by Dr. Stephen Nathews.

F-17: Salmon Catch and Escapement f'or Southern Puget Sound,

as determined by Dr. Stephen Mathews.

30
31

32

F-18: Department of Fisheries Report on Salmon Escapement and

Desired Escapement Levels to Certain Puget Sound Systems

containing Indian Fisheri
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'o-19 Records of the Departme"1t o Fisheries concerning

10

13

18

20

21 F-30: Designated interrogatories answers of plaintiffs

(ob5ections noted)

Skokomish River Indiain Chinook Catches.

F-21: Computer run by the Department of Fiisheries concerning

1971 Puget Sound Coho — All Gear Combined, Excluding Troll

Stra.'t of Juan de Puca, pp. 1-4.
F-22: Records of the Department of Fisheries concerning

Ozette River Indian Sockcye Cat, ches, 1948-1972.

F-23: Peccrds of the Department of Fisheries concerning

Quinault River Sockeye Indian Catches, 1935-1972.

F-24: Accurate copy of a letter to Thor Tollefson from

Quinault Tribal Council, June 13, 1973.

P-25: Accurate copy of a letter to Muckleshoot Tribal Council

from A. Dennis Austin, Fisheries Management BIologist,

June 21, 1973.
F-26: Analysis of Salmon Catches in Washington State Managed

Waters Originating from Indian Fishery Rivers of Puget Sound and

Coastal Waters (obgectlons noted).

P-27: Direct testimory of Thor C. Tollefson (obgections noted)

F-28: Direct testimony of J .E. Lasater (obgectlons noted).

F-29: Designated testimony of James Heckman (objections noteD)

25

26

27
28

29

F-31:
noted)

F-321

F-33.
F-34:
F-35:

Direct testimony of Dr. Stephen Mathews (obgectlons

Deposition of Dr. Kenrrth Henry.

Deposition of Harold Eugene Ikebe.

Deposition of Rengamin R. Wright.

Depose. tion of Louis A. C1oud.

30
31
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G. Exhibits of' tl e Game Defendants.

G-1. Bibliogr aphy of Carroll A. Ri.ley.

C-2a: Aboriginal populations of the Lower Northwest Coast,

Herbert C. Taylor, Jr. , October 1963, Pacific Northwest Quarterly.

G-2b: The Utilization of Archeological and Ethnohistorical

Data "n Estimating Abor'ginal Population, Herbert C. Taylor, Jr. ,

Volume 32, 1962, Bulletin of the Texas Archeological Society.

12

13

14

15

16

17

18

19

20
21

22

23

24

25

26

27
28

29

30

31

32

G-2c: The "Intermittent Fever" Epidemic of the 1830's on the

Lower Columbia River, Herbert C. Taylor, Jr. , Lester Hoaglin, Jr. ,

1962, Ethnohistory.

G-3: Partial Recitation of Data on Native North America,

A. L. Kroeber, 1939, University of California Publications in

American Archeology and Ethnology.

G-4: Tribes of Western Nashington and Northwestern Oregon,

George Gibbs, M. D. , 1877, Depa. tment of' t'he interior .

G-5: The Makah Indians: A Study of Political and Economic

Organization, Carroll A. Riley, 196 , Ethnohistory.

G-6. Indians of the Urban Northwest, edited by Marian N. Smith,

1949, Columbia University Press.

G-7: The Early Diffusion of the Potato Among the Coast Salish,

Wayne Suttles, 1951, Southwestern Journal of Anthropology.
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G-8: Thz*ee Year's Resiaence in Washingtcn Terr"tc y (Shoalwater
Bay), James G. Swan, 1857, Hazpez and Brcthezs.

G-9: The Quinault Indians, Ronal. d L. Olson, 1936, University
of' Washington Publications in Anthropology.

7

8

9

10

11

12

13

14

1,5

16

17

18

19

20

21

22

23
24
25

26

27
28

29

O'-IO: Accurate copy of' a letter to George W. Felshaw to
Clifford Mlllenbach, Chief', Fishery Management Division,
January 25, 1971.

G-11: Accurate copy of a reply letter to Clif'ford Millenbach
from George W. Felshaw, Supez'intendent, Western Washington Agency,
Buzeau of' Indian Af'f'airs, January 27, 1971.

G-12: Dollars and Recz"cation Use of' Wildlff'e R souz ces in
Washington State, published by the Game Department, December 1969.

G-13: Az. Examination of' the Anadromous Trout; Program of' the
Washington State Game Department, report of' Loyd A. Royal to the
Washington State Game Department, 1973.

G-14z Wzitten direct testimony of' Carl Crouse (obgections noted)

G-15: Wzitten direct testimony of' ClifPord Millenbach
(obgections noted).

G-16: Wzitten diz ect testimony of' Walter Neubrech (obgections
noted) .

30
31
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

0-17 Indf an C Lai.'" Commrss'. on, Fi..dings o Fact, (a) -(p):
(a) Duwamish Tribe, IC Docket No. 109, Findings of Pact.

(b ) Lumml Tribe, ICC Docket No. 110, Findings of' Ps.ct
of October 3~0, 1957, Additional F" nding~s of'
March 2, 1962 and Pobruary 18, 1966.

(c) Makah Tr'be, ICC Docket No. 60, Findings of' Fact of'
April 15, 1959, and Docket 60-A, Opinion. of'
I@y 20, 1970.

(d) Nisqually Tribe, ICC Docket No. 197, Findings of'
Pact of' June 25, 1969.

(e) Puyallup Tribe, ICC Docket No. 203, Findings of
Fact of' April 25, 1966.

(f) Quileute Tribe and Noh Tribe, Docket No. 155,
Pindings of' Fact of' December 1, 1958.

(g) Quinault Tribe, Docket, No. 2fk2, P" ndings of' Fact
of' Decem'oer 1, 1958, Opinion of' the Commission of'
December 1, 1958, and Pinding of' Fact, re: Joi.nt
Motion f'or approval of' proposed compromise settlement
of' July 9, 1962.

('n) Skokomish Tri'be Docket No. 296, Findings of Pact
cz" March 6„1955, Order Amending Finding No. 9
dated June 18, 1959.

(i) Squaxin Tri'be, Docket No. 206, Findings of' Pact
of' June 30, 1969, Opinion of' Commission of' J'une 30,
1969, and additional Findings of' Fact of
Decen&ber 8, 1972.

(j ) Steilacoom Tribe, Docket No. 208, Findings of Fact
of' September 21, 1962.

(k) Stillaguamish Tribe, Docket No. 207, Findings of
Fact of February 26, 1965.

(1) Upper Skagit Tribe, Docket, No. 92, Pindings of'
Fact of March 25, 1960.

(m) Kikiallus Tribe, Docket No. 263, Fi.ndings of'
Fact of' April 13, 1959.

(n) Snohomish Tribe, Docket No. 125.

(o) Snoqualmie and Skykomish Tribes, Docket No. 93.
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6

7

8

9

10

11

12

13

E'ART ELEVEN

AOT!. ANTIC EXHMrITS

Tne authenticity of the xhibits listed below is admitted.

Admissibility is disputed, however, for the reasons set forth.
The parties agree that any party may offer additional exhibits

in evidence, provided that co-parties and opposing parties have

an opportunity to examine such exhibits at a reasonable time

(not less than 24 bours) in. advance of the offer of the exhibit.

The offering party will provide four copies of the exhi'bit (for
the sets required by this order for the Court, evidence, defendants

and plaintiffs) and an additional copy for any party so requesting.

Any party objecting to the admissibility of such exhibits shall

have full opportunity to present its objection to the Court at

the time the exhibit is offered.

18

19

20

21

22

23

24

25

26

27
28

29

30

31

32

A. Exhibits of All Plaintif fs.
PL-5: Memorandum opinion dated July 27, 1972, 'by Department

of the Interior Associate Solicitor, Indian Affairs, entitled

"Treaty Status of the Muckleshoot Indian Tribe of the

M ckleshoot Reservation", 80 I.D. 222.

PL-08: Memorandum of July 26, 1972 from Commissioner oi'

Indian Affairs to Solicitor requesting opinion regarding

Muckleshoot Indians.

PL-54: Interior Department Solicitor's Opinion M-36638

regarding off-reservation Indian fishing rights, May 16, 1962~

69.I.D. 68.
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Authentic Exhibits o the United S=a.es.
USA-ZO: Summary

USA-Zl: Makah Econ'~ Circa 1855 and the Makah Treaty--
A Cultural Analysis.

USA-22: Anthropological Report on the Identity, Treaty Status

and Fisheries of' the Quileute and Hoh Indians.

10 USA-23: Anthropological Report on the Identity, Treaty Status

and Fisherf. es of the Skokomish Tribe of' Indians.

USA-24: Anthropological Report on the Identity, Treaty Status

and Fisheries of' the Squaxin Tribe of' Indians.

18

19

20

21

22

23

24

25

26

27
28

29

30

31

USA-25: Antnropological Report on the Identity, Treaty Status

and Fisheries of' the Nisqually Tribe of' Indians.

USA-26: Anthropological Report on the Identity, Treaty Status

and Fisheries of' the Puyallup Tribe of' Indians.

USA-27a: Anthropological Report on the Identity and Treaty

Status of' the Muckleshoot Indians.

USA-27b: Anthropological Report on the Traditional Fisheries

of the Muckleshoot Indians.
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USA-28; Anthrouc. !o,=ical Fep, &rb on the Identity, Treaty Status

and Fish r'es o=" the St- 11aguamish Indians.

USA-29: Anthropological Report on the Ide'ltity, Treaty Status

snd Fisheries of the Sauk-Suiattle Tribe of' Indians.

USA-30: Anthropological Report on the Identity, Treaty Status

and. Fisheries of' the Luni!li Tribe of Indians.

I0 USA-31 a-e: Letters and. portions of' 1942 Swindell Report.

USA-02: 4-page document of' written testimony of' Director of

Game Department to Joint Committee on Natural Resources of'

Washington State Legislature. [Def'endants ob,feet on grounds

o&. relevancy' only j

C. Authentic Exhibits of' the Yak"ma Tribe.

20

4-page document of' pages 15, 16 and 117 f'rom 1972

State of' Washington Pocket Data Book. [Def'endants obfect on

grounds of' relevancy only. j

Y-9: 7-page document, portions of' December 1972 report

entitled "An Economic Analysis of' the Labor Market for the

Yakima Indian Nation" compiled by Battelle Northwest Pacif'ic

Laboratories. [Def'endants object on grounds of' relevancy only. ]

29

30
3I

Y-10: 33-page document of' study by Washington State Extension

Service in connection with mitigation funds relating to Dalles

Dam. [Def'endants object on grounds of' relevancy only. j
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Y-1j: 2-page document reporti„g on ish

sreaty times (1853-1858') of predecessors to

1 ndings during

present-day Yakima

Tribe. [Defendants object on grounds of relevancy only. ]

Y'-12: 21-page document of' portions of' Report on Source,

&Nature and Exten of' Fis} ing, Hunting, and Niscellaneous Belated

Rights oe Certain Indian Tribes in i~'ashington and Oregon.

(Swindell 194!2)

10 Y-13: Nritten 4e direct testimony of' Louis Cloud.
(anlg p 4, k~ iS &ru, p, 4, ~k, objecl on pl.sandal ~f reJevd

12 Y-14: Transcript of Proceedings, Nay 7, 1968,

Deuartment of' Game v. Settler.

16

18

19

20

21

22

23

24

25

26

27
28

29

30
31

D. Authentic Exhibits of the Nuckleshoot Sauaxin I land,
SauK-Suiattle tilia~uamish and SKokomish Tribes

NS-1: Report entitled "Economic Implications of' an Indian

Fishery" by Dr. Gardner Brown, Zr. [Def'endants object to ti:e

admissiblity of' this exhibit on the grounds of' competency and

that Dr. Brown does not show adequate f'actual f'oundation f'or his

opinions. ]

E. Authentic Exhibits of' the Nakah Lummi and Quileute Tribes. .

NLQ-I: Report entitled "A Brief' History of' the Salmon Fishing

and Canning History on Puget Sound" by Robert Paul Thomas.

[Def'endants object to the admissibility of' this exhibit on the

grounds of' competency and that Dr. Thomas does not show adequate

factual f'oundation f' or his opinions. ]
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Exbi" if ts of' the Fi.=i1cries Deo 1"'ment

Depa1tment o~ Ffsl e. ies records con, .em' ng hatcf1ery

3 surp" us salmon given tc Indian tribes in. 1972.

ob,ject on grounds of relevancy and materiality. j

[Plaint is f s

9. Authentic Fxhibits o.". the Reef'net Owners.

PIJ-1: Deposition oi John B. Brown.

RJJ-2: Deposition of' Clena H. Schuler.

BIJ-3: Deposition of' Jerry N. Anderson.

BIJ-~s: Deposition of Forrest L. Ifinley.

RIJ-5: Deposi. tion of' Herman. Olsen.

RN-6; Deposition oZ Joi1n R. FinI:bonner.

20

SO

31
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10

PART TWELVE

ACTION BY THE COURT

12-1. The order of witnesses for the plaintiffs' case and

for the defendants' case will proceed according to the order

given above beginning in Part Eight. Exhibits may be offered at
times determined appropriate by the Court and the offering party.

12-2. In order to achieve an equitable distribution and an

expeditious use of trial time, the tribal witnesses listed in

paragraph 9 —1 above will be limited to one hour per tribe on

direct examination.

12-3. The following are segregated f'or separate hearing and

determination of issues:

Environmental Issues Requiring Affirmative Relief
12-4. Plaintifis' opening statements will proceed as follows:

1 . The United. States: 45 minutes,

Z. Attorneys for 0he plaintiff tribes shall

18

19

20

21

22

23
24

25

26

27
28

ou s between them as they shal I
agree.

12-5. Defendants' openinp statements will proceed as follows:

1 . Mr . Joseph L. Coniff, Jr .: 45 minutes,

2. Mr. Earl R. McGimpsey: 45 minutes,

3. Mr . David E . Rhea: 15 minutes .
12-6. The parties will meet with the Court 's clerk to finally

mark exhibits at 9:00 a.m. , August 22, 1973. There will be one

full copy of the documentary exhibits for (1) the Court, , (2)
evidence, (3) defendants collectively, and (4) plaintiffs collec-
tivelv except that only one copy of large courtroom display

exhibits will be required.

30
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12-7. Trial time will be during the hours of 9:00 a.m. and

3:00 p. m. , with appropriate recesses and lunch breaks.

12-8. For each witness, each side will designate a lead

counsel who will conduct initial examination f'or his side.
12-9. Closing briefs together with proposed Findings of Fact

and Conclusions of Law will be duc at a time following the receipt

of evidence as set by the Court. Final arguments will be set
thereafter .

10 12-10. All parties shs.'ll serve all counsel of record with copies

of all pleadings, motions, memoranda, notices or other communica-

tions with the Court.

14

15
The following motions have been decided or taken under

advisement as indicated:

1'7

18

19

20

21

22

23
24

25

26

27
28

29

30

A. Plaintiff~s Motion to Strike Affirmative Defenses

Under Advisement;

B. Game Defendants' Motion for Summary Judgment has

been denied;

C. Game Defendants' Motion to Delay Judgment or to

Dismiss — Under Advisement;

D. State Defendants' Motion to Limit. Environmental

Issues — Order Issued;

E. Certain Plaintiff Tribe's Motion for Costs for

Game Defendants Failure to Make Timely Response

to Interrogatories has been denied.

The foregoing pretrial order has been approved by the

parties hereto, as evidenced by the signature of their counsel

hereon, and the order is hereby enteped, as a result of which

31
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the pleadings pass out of the case, and this order may be amended

only by order of the Court pursuant to agreement of the parties or

to prevent manifest ingustice.

It is hereby so ORDERED.

DATED this ~~ day of' 197'.

8

9

10

Form Approved:

T BT F. Pie, BSON
Special Assistant to the

United States Attorney
Representing the United States

UNITED 'AT S DISTRICT JUDGE

GEOBGL' D DYSAIIT
Assistant Regions Solicitor
Co-. ep esenting the United States

20

DAVID GETCHE
JOHIJ SENNHAUSER
Native American Rights Fund
Bep& esenting the Stillaguamish,
Sauk-Suiattle, Muckle hoot,
Squ~' Island, and Sk omish Tribes

C

MJ S I3. HO S
Re res ng the Yakima Ilation

2

27
28

29

80

31

LESTER STBITMATTER
Representing the Hoh Tribe

NILLIAM A. TILES, JB.
Representing the Upper Ska t River
Tribe
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Representing the
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inault ribe

ALVIN J. ZIO l
Bepresen '

g the N kah, Lui i and
Quileu Tribes

10 JO, PH . CONIEE,
As ist nt Attorney
B resenting Game D

e a
n
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21
28

EARL R. NcGINPSEY
Assistant Attorney Gene 1
Representing Ii'isherie Defendants

EDWAR!? R. NACKIE
Deputy Attorney General
Representinv the State of
Washington

DAVID E. RHEA
Representing the Washinpt n eef
Net Owners Association
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Stan Pitkin
United States Attorney
Thomas P. Giere
Assi stant Ttnj ted States Attor ney
1012 U. S. Courthouse
Seattle, Nashinpton 98104
Phone: (206) 442-7970
(United States, Puyallup Tribe,

Nisqually Tribe)

Stuart F. Pierson
Special Assistant to U. S. Attorney
c/o Vomer, Liipfert, Bernhard

and I'IcPherson
1660 L Street, N. N.
Nashinpton, D. C. 20036
Phone: (202) 296-6515
(United States, Puyallup Tribe,

Nisqually Tribe
(Liaison Counsel)

Geor gc, D. Dysart
Assistant Regional Solicitor
U. S. Department of Interior
P 0 Box
Portland, Oregon 97208
Phone (503) 234-3361, Ext. 4211

of Counsel
(United States, Puyallup Tribe,

Nisqually Tribe)

Attorneys for Tribal Plaintiffs
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I

isilliam A. Stiles, Jr.
Attorney at Law
P. O. Dox 228
133 State Street
Sedro-Noolley, Nashington
Phone: (206) 855-6661
(Upper Skagit River Tribe)

Michael Taylor
c/o Quinault Tribal Office
Tahola}3, Na, shington 98587
Phone: (206) 276-4425
(Quinault T. ibc)

98284

Charles A. Hobbs
Nillcinson, Cragun & Barker
Attornevs at Law
1735 New Yol. lc Avenue, Iu. lu'.

Nasi3ington, D. C. 20006
Pitone: (202) 833-9800
(Quinault Tribe)

Alvin J. Ziontz
Zointz, Pirtle, Mtorisset

and Ernstoff
3101 Seattle-First National

Bank Building
Seattle, Nashington 98104
Phone: (206) 623-1255
(Quileute Tribe, Makah Tribe,

Lummi Tr ibe)

Lester Str itmatter
Stritmati, er & Stritmatter
I07 8th Street

Iioquiam, itiashington 98550
Phone: (206) 533-2710
(Hoh Tribe)

James B. Hovis
Hovis, Cockrill & Roy
P. O. Box 437
Yakima, Nashington 98901
Phone: (509) 453-3165
(Yakima Tribe)

John Sennhauser'
Legal Services Center
5308 Ballard Avenue N. N.
Seattle, Nashington 98107
Phone: (206) 789-2453
(Muckleshoot Tr'ibe, Squaxin

Island Tribe, Skohomish Tribe„
Stillaguamish Tribe,
Sauk-Suiattle Tribe)

David Getches
Native American Rights Fund
1506 Broadway
Boulder, Colorado 80302
Phone: (303) 447-8760
(Muckleshoot Tribe, Squaxin

Island Tribe, Skohomish Tri'be,
Stillaguamish Tribe,
Sauk-Suiattle TriLe)
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Attorneys for Defendant and Intervenor Defendants:
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Slsde Gorton, Attorney General
Edward B. Mackie
Deputy Attorney General
Temple of Justice
Olympia, Wasnington 98504
Phone: (206) 753-6207
(St,at, e of Washinpton)

Joseph L. Coniff, Jr.
Assistant Attorney General
Department of Game
600 N. Capitol Way
Olympia, Washington 98504
Phone: (206) 753-2498
(Game Defendants)
(Liaison Counsel)

Earl R, McGlmpsey
Assistant Attorney General
Department of' Fisheries
Temple of' Justice
Olympia. , Washington 98504
Phone: (206) 753-2772
(Thor Tollcfson)

David E. Rhea
Amundson, Rhea A Atwood
Suite 220
Bellingham National Bank Buildinp
Bellingham, Washington 98225
Phone: (206) 733-3370
(Reefnet Owners Association)

Attor»eys of Amici curiae:
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Lawrence C. Smith
Smith, Smith 5 Smith
615 Spokane and Eastern Building
Spokane, Washington 99201
Phone: (509) 624-3242
(Assoc. of' Northwest

Steelheaders, Inc. )

T. J. Jones III
Special Counsel
'J nnes (3 Tr, nr s
1611 West Jefferson Street
Boise, Idaho 83702
Phone: (208) 344-7676
(Idaho Fish and Game Department)

William N, Moloney
Davis, Wr ipht, Todd, Riese

Jones
4200 Seattle-First National

Bank Building
Seattle, Washington 98104
Phone (206) MA 2-3150

(Washington State Sportsmen's
.Council, Inc. )

Josrnh T. Mi iirh
1610 I)3M l3uilding
Seattle, Washington 98101
Phone: (206) 624-2832
(Purse Seine Vessel Owners

Association)

Page 191 — FINAL PRETRIAL ORDER


	Docket Entry 353 - File and Entered Final pretrial order
	Recommended Citation

	tmp.1724710322.pdf._kBW7

