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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
UNITED STATES OF AWERICA,
Plaintiff,

QUINAULT TRIBE OF INDIAKS on its wn-behalf

* and on behzlf of the QUERTS BAND OF INDIANS;

FMAKALL INDIAN TRIBE; LUMMI INDIAN TRIBE; HOH

i TRIBE OF INDIANS; MUCKLESHOOT INDIAN TRIBE;
. CQUAYXIN ISLAHD TRIBE OF IKDIANS; SAUK-~

i SULATTLE INDIAN TRIBE; SKOKOMISH INDIAH

. TRIBE; CONFEDERATED TRIBES AND BANDS OF THE
C YAFIIIA THDIAW NATION; UPPER SKAGIT RIVER

! TRIBE;

; STILLAGUANMISH TRIBE OF INDIANS: and
QUILEUTE IHDIAN TRIBE;

Intervenor-Plaintiffs,

V.

| STATE OF WASHINGTON,

Delendant,

| THOR ¢. TOLLEFSON, Director, Washington
: State Department of Fisheries; CARL CROUSE,
. Director, VWashington Department of Game;

and WASHINGTON STATE GAME COMMISSION; and
WASHINGTON REEF NET OWNERS ASSOCIATION,

Intervenor-Defendants.
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Intervenor-Defendant-Appellant
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UNITED STATES OF AMERICA,
Plaintiff-Appeliee

QUINAULT TRIBE OF INDIANS on its own

and on behalf of the QUEETS BAND OF INDIANS;
MAKAH INDIAN TRIBE; LUMMI INDIAN TRIBE;

HOH TRIBE OF INDIANS; MUCKLESHOOT INDIAN TRIBE;
SQUAXIN ISLAND INDIAN TRIBE; CONFEDERATED TRIBES
AND BANDS OF THE YAKIMA INDIAN NATION;

UPPER SKAGIT RIVER TRIBE; STILLAGUAMISH TRIBE OF
INDIANS; QUILEUTE INDIAK TRISE; PUYALLUP TRIBE;
and NISQUALLY INDIAN COMMUNITY of the :
NISQUALLY RESERVATION

Intervenor-Plaintiff-Appellees
v.

NORTHWEST STEELHEADERS COUNCIL OF TROUT
UNLIMITED and GARY ELLIS

Additional Intervenor-Defendant~Appeliants
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Upon consultation with the Court and counsel for the parties
(each of whom has signed below with designations of whom he
represents}, thls pretrial order 1s hereby entered. Upon its
entry, all pleadings pass out of the case; and this order shall.
not be amended except by order of the Court pursuant to agreement
of the parties or to prevent manifest injustice. Counsel of

Record for the parties and amici are named on the attached list.

PART ONE
"JURISDICTION AND VENUE

1. Jurisdiction is vested in this Court¥* by virtue of:

a. + 28 U.8.C. §1345, in that the United States brings this
action on its own behalf and on behalf of the following Indian
tribal political entities recognized as such by the United States
in connection with its administration of Indian Affairs:

The Hoh Tribe or DBand of fndians;
The Makah Indian Tribe of the Makah Indian Reservatlon;

The Muckleshocot Indian Tribe of the Muckleshoot
Reservation;

The Nisqually Indian Community of the Nisqually
Reservatiocon;

The Puyallup Tribe of the Puyallup Reservation;
N The Quileute Tribe of the Quileute Reservation; and .
The Skokomish Indian Tribe of the Skokomlsh Reservation.
b, 28 U.S.C. §1331, in that tﬂe matter in controversy
involves the fishing rights of each of the foliowing Indian tribes

or bands (hereln collectively referred to as "plaintiff tribes"

¥This agreed statement as to jurisdiction is subject to the
contention of the defendants that the exelusive jurisdiction to
hear and determine this action is before the Indian Claims

Commission pursuant to 25 U.S.C. §§70-70v. See Part §2X infra,
Issues of Law, Paragraph &-§2 .
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and individually by the shorter name set out after each such

tribe) which in each case have a value in excess of $10,000,

exclusive of interest and costs, and are claimed to exist and to

be secured under the Constitution, laws and treaties of the

Unlted States listed next to the respective tribe:

Hoh Tribe of Indians
("Hoh Tribe")

Lummi Indian Tribe
("Lumml Tribe™)

Makah Indian Tribe .
("Makah Tribe')

Mucklecshoot Indian Trilbe
("Muckleshoot Tribe%)

Nisqually Indian
Community of the
Nisqually Reservation
("Nisqually Tribe')

Puyalilup Tribe of the
Puyallup Reservation
("Puyallup Tribe")

Quileute Indian Tribe
("Quileute Tribe')

Quinault Tribe of Indians
("Quinault Tribe™)

Sauk-Suiattle Indian
Tribe
("Sauk-Suiattle Tribe")

Skokomish Indian Trilbe
("Skokomish Tribe")

Squaxin Island Tribe of
Indians
("Sguaxin Island Tribe")

Stillaguamish Tribe

Page 3 - FINAL PRETRIAL ORDER

Treaty with the Quinaeillt,
et al., July 1, 1855; 12 Stat.
971

Treaty of Point Elliott,
January 22, 1855; 12 Stat. 927

Treaty with the Makah,
January 31, 1855; 12 Stat. 939

Treaty of Medicine Creek,
December 26, 1854; 10 Stat.
1132; and Treaty of Point
Elliott, January 22, 1855;
12 Stat. 927

Treaty of Medicine Creek,
December 26, 1854; 10 Stat.
1132

Treaty of Medicine Crcck,
December 26, 1854; 10 Stat.
1132

Treaty with the Quinaeilt,
et al., July 1, 1855; 12 S3tat.
971

Treaty with the Quinaeillt,
et al., July 1, 1855; 12 Stat.
971

Treaty of Point Elliott,
January 22, 18553 12 Stat. 627

Treaty of Point No Point
January 26, 1855; 12 Stat. 933

Treaty of Medicine Creck
December 26, 1854; 10 Stat.
1132

Treaty of Point Elliott
January 22, 1855; 12 Stat. 927
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Upper Skagilt River Tribe Treaty of Polnt Elliott,
("Upper Skagit Tribe") January 22, 1855; 12 Stat. 927
Confederated Tribes & Treaty with the Yakimas,

Bands of the Yakima June 9, 1855; 12 Stat. 951

Indian Reservation
{("Yakima Nation")

c. 28 U.S.C. §1343(3) and (4), in that the plaintiff
tribes allege that defendants State of Washington, and its
Departments of Fisheries and Game have, under color of State law,
regulation, custom and usage, deprived them of rights secured to
them in the treaties cited in paragraph 1.b. above and under the
Constitution of the United States, and those tribes seek equitable
relief for that deprivation.

d. 28 U.3.C. §1362, as to the following Indian tribes each
having a geoverning body duly recognized by the Secretary of the
Interior in that this action is brought by each on its own behalf
alleging violatlons of 1ts rights under the Constitution, laws
and treatles of the United States:

Hoh Tribe,

Lummi Tribe,

Makah Tribe,

Muckleshoot Tribe,

Quileute Tribe,

Quinault Tribe,

Skokomish Tribe,

S8quaxin Island Tribe,

Yakima Tribe.

2; Jurisdiction over the Washington Reef Net Owners Associa-

tion exists by virtue of the prior order upon the first pretrial
conference herctofore entered hereln wherein the meotion of Vashing- .

ton Reef Net Owners Asscciation to intervene, filed December 30, 1971

was granted, the grounds of the motion having been that specifically
by the terms of the complaint 1n intervention of the Lummi TIndian
Tribe the property intercsts of the members of the Assccilation were
affected.
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3. Anp actual contéoversy exists between each of the plaintiffs
on the one hand and each of the defendants on the other, as to the
nature and extent of the claimed treaty fishing rights of the plain.
tiff tribes and the attempted regulation thereof by the State defen-
dants, except that the controversy between the defendent Reefnetters'
Association and the plaintiffs is limited as stated in paragraph 8 |
below,

4. Declaratory judgments are properly sought pursusnt to
28 U.S.C, BE 2201 and 2202 apd this Court may grant such relief.

5. This case ig limited to the clalwed treaty-secured fishing
rights of the plaintiff tribes, as they applv to areas within the
Western District of Washington, within the wétersheds of Puget Sotind
and the Olympic Peninsula north of Gray's Harbor, and in the adjacent
offshore waters which are within the.jurisdiction of the State of
Washington, The subject-matter of this case is limited to the appli- .
cation of those rights to the anadromous fish which ere in the waters
described, including such fish which are native to other areas.

6. Venue is properly laid in this Court under 28 U.S.C, 88 1391 (b)

in thet all defendants reside within the Western District of Washington,

-

PART TWO

PARTIES & PARTICIPANTS

7. The parties pleintiff in this case are as followa:
8. The United States of America;

b. The following Indian tribee or bands: *

Page 5 - FINAL PRETRIAL ORDER
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i, Hoh Tribe,
ii. Lummi Tribe,
iti. Makah Tribe,
iv. Muckleshoot Tribe,
v. Guileute Tribe,
vi. Quinault Triée,
vii. Saulk-3Suiattle Tribe,
viii, Skokomish Tribe,
ix. Squaxin Island Tribe,
b Stillaéuamish Tribe,
xi. Upper Skagit Tribe,
xit. Yakima Tribe.
Except as expressly stated to the contrary below in
PART FQOUR, the partles admit that each of the above thirteen
plaintiffs has standing teo malntain its claim‘of viclation of
rights secured by treaty.
8. The partiles defendant* In this case are as follows:

a. The State of Washington (herein sometimes referred
to as the "State"); |

b. Thor C. Tollefson (herein sometimes referred to as
the "Department of Fisheries" or "Fisheries defendant");

c. Carl Crouse and the Washingbon State Game
Commission (herein sometimes referred to as the "Game Department”
or the "Game defendants'"); and

d. Washington Reef Net Owners Association (herein

referred to as the "Reefnetters Assoclation"), which participates

¥When used herein the plural term "state defendants" refers
to the defendants named in subparagraphs a. b. and c¢. of paragraph
8.

Page ¢ - FINAL PRETRIAL ORDER
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only with respect to issues affectling its members'® claimed rights
and practices wlth request to their reefnet fishing operations
and to the meaning and applicatlon of the treaty language
involved.
g. The following entities participate In this case as

amici curiae only and are limited to filing written briefs:

a. Washington State Sportsmen's Council, Inc.;

b. The Association of Northwest Steelheaders, Inc.;

c. State of fﬁaho Fish and Game Depariment; and

d. Purse Seine Vessel Owners Association.

Page 7 ~ FINAL PRETRIAL ORDER
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PART THREE

ADMITTED FACTS

Any cobjectlon to the admission of an admitfed fact is noted
immedlately following the statement of that fact in brackets.
The following facts are admitted by all partieg as true and ars
hereby admitted into evidence, suéject only to such objectlons,
limitations or gqualificatlions as are stated herein immediagtely
following the fact. Each party reserves the right to Introduce
oral or documentary evidence 1In explanation of and in addition
to, but not in conflict witﬁ, any ol the admitted facts, provided
that such evidence shall be subject to objection by any party

on appropriate grounds.

I. TREATY STATUS AND STANDIKNG

3-1. The United States has entered into treatiles with
certain Indian tribes. The treaties involved in this case are:
The Treaty of Medicine Creek of December 26, 1854,
with the Puyallup, Nilsqually, Squawskin and other tribes,
ratified March 3, 1855 and proclaimed April 10, 1855,
10 Stat. 1132.
The Treaty of Point Elliott of January 22, 1855,
with various tribes and bands Iincluding the Sakhumehu,
Lummi, Stoluckwamish and certaln other tribes or bands

of Indlans identified therein, ratified March 8, 1859,

and proclaimed April 11, 1859, 12 Stat. 927.
The Treaty of Point No Point of January 26, 1855,

with the Skokomish and other tribes, ratified March 8,
1859, and proclaimed April 29, 1859, 12 Stat. 933.

The Treaty with the Makahs (Treaty of Neah Bay)
of January 31, 1855, ratified March 8, 1859, and
proclaimed April 18, 1859, 12 Stat. 939.

Page 8 - FINAL PRETRIAL ORDER
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The Treaty of Olympia of July 1, 1855, and January 25,
1856, with the different tribes and bands of the Qui-
naielt and Quillehute Indians, including the Hoh Tribe
or Band of Indians, ratified March 8, 1859, andg
proclaimed April 1l, 1859, 12 Stat. 971.
The Treaty with the Yakimas of June 9, 1855,
ratified March 8, 1859, and proclaimed April 18, 1859,
12 Stat. 951.
Eachlof sald treaties contalns a provision securing to the
Indians certain off—rese}vation fishing rights. The following
provision from the Treaty of Medicine Creek 1s typical of these
treaty provisions:
The right of taking fish, at all usual and
accustomed grounds and stations, is further
secured to salid Indians, in common with all
citizens of the Territory, and of erecting

temporary houses for the purpose of curing,
together with the privilege of hunting . . ..

IT. BSTATE AGENCY POSITION ON TREATY RIGHT

3~-2. In dealing with the claimed treaty fishing rights of
the plaintiff tribes, the Game defendants have taken the position
that the treaties cited in paragraph 3-1 do not grant to any
Indian ciltizen or tribe any privileges or immunities greater
than those which those defendants recognize as being held by

non-Indian citizens.

3-3. In dealing wlth the claimed treaty fishing rights of
the plaintiff tribes, the Game defendants have taken the position
that they are bound, under the Constitution and laws of the
United States and the constitution and laws of the State of
Washington, to regulate Indian fishing activities outside
federal and Indian Reservation boundaries to the same extent
and in the same manner as they regulate fishing activity by all
other classes of citizens.

Page 9 - FINAL PRETRIAL ORDER
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3-4. In dealing with the claimed treaty fishing rights of
the plaintiff tribes, the Game defendants have refused to attempt
to regulate fishing in waters subject to theilr Jurisdiction so
as to accord any of the members of the plaintiff tribes, at their
claimed usual and accustomed fishing places, any opportunities
to take, by means other than angling, a falr and eguitable
portion of the anadromous fisgh runs that are subjJect to the
regulatory Jurisdiction of those defendants, consistent wlth

adequate escapement for spawning and reprcduction.

3~5, In dealing with fishing by members of the plaintiflf _
tribes under claim of treaty right, the Game defendants and
thelr agents have seized nets and other property of those members
and have released, confiscated and attempted to prevent the sale
and transpcrtation of anadéromous fish which are under their
regulatory Jurilsdictlon and whilch have been caught by {hose

members.

3-6. The Fisheries defendant has promulgated certain
regulations governing filshing by members of some of the plaintiff
tribes under their claim of treaty right, taking the position
that those tribes hold a distinect treaty right to fish at usual
and accustomed places ocutside thelr reservations, the quantum of
which has never been adequately defined.

3~7. In dealing with fishing by members of the plaintiff
tribes in a manner different from that expressly provided in
its regulations, the Figheries defendant and its agents have
selzed nets and other property of those members and have
released, conflscated and attempted to prevent the sale and
transportation of anadromous fish which are under their
regulatory Jurlsdiction and which have been caught by those

members.

Page 10 - FINAL PRETRIAL ORDER
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3-8. The‘State defendants have taken the positicon that the
plaintiffs Muckleshoot, Stillaguamish; Saulk-Sulattle and Upper
Skagit Tribes do not hold fishing rights under any of the
treaties involved in this case.

3-9. The map marked JX-1 depicts the waters and drainages
in the case area.

3-10. The Joint Biological Statement in two volumes (marked JX
2a and 2b) is a true and accurate copy of the document to which
the parties have stipulated as a Joint evidentlary exhibit.

-

ITI. IDENTIFICATION OF PARTIES

311, The Hoh Trilbe is the present-day tribal entity which,
with respect to the matters that are the subJect of this

litigation, 1s a political successor in interest to some of

the Indian tribes or bands which were partlies to the Treaty of

Olympia. It 1s recognized by the United States as a currently
functioning Indian tribe maintalning a tribal government. This
tribe is organized pursuant to section 16 of the Indian
Reorganization Act of June 18, 1934, 48 Stat. 987, 25 U.S.C. §476.
Its membership is determined in accordance with its Constitution
and Bylaws approved by the Assistant Secretary of the Interior

on February 28, 1969. Its present membership role was approved
by a representative of the Secretary of the Interior on

December 15, 1972. The tribe presently has approximately 62

members.

3-12. The Lummi Tribe 1s the present-day tribal entity which,
with respect to the matters that are the subject of thils litiga-
tion, is a peclitical successor in interest to some of the
Indian trlibes or bands which were parties to the Point Elliott
Treaty. Thils tribe 1s recognized by the United States as a
currently functioning Indian tribe maintaining a tribal

Page 11 - FINAL PRETRIAL ORDER
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government. Its membership 1s determined in accordance with
its Constitution and Bylaws approved b& the Assistant Commissioner
of Indian Affalrs April 2, 1948, as amended April 10, 1970.
It does not have a current federally approved membership roll
but it presently has approximately 1,500 members.

3-13. The Makah Tribe is a party to the Treaty
with the Makah. It is recognlzed by the United States as a
currently functioning Indlan tribe maintaining a tribal government.
This tribe is orgenlzed pursuant to section 16 of the said
Indian Reorganization Act of June 18, 1934, and is also
incorporated under sectlon 17 of that act. Its membership is
determined in accordance with its Constitution and Bylaws
approved by the Secretary of the Interior on May 16, 1936. It~
does not have a current federally approved membership roll but

it presently has approximately 800 members.

3-14, The Muckleshoot Tribe 1s organirzed pursuant to
section 16 of said Indilan Reorganization Act of June 18, 193L,
and 1s incorporated under section!lY of that act. The Tribe
is recognized by the United 3tates as a currently functioning
Indian tribe maintaining a tribal government. At least some
of the members of the Muckleshoot Tribe are descendants of
persons who were part of the tribes and bands who were parties
to the Treaty of Point Elliott. Its present membership roll was
approved by a representative of the Secretary of the Interior on
December 15, 1969, and a supplemental roll was so approved on
November 27, 1970. The tribe presently has approximately 386
members. Its membership is determined in accordance with its
Constitution and Bylaws which were approved by the Secretary of

the Interior on May 13, 1936, and asg amended on June 14, 1961,

Page 12 - FINAL PRETRIAL ORDER
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and March 26, 1969. The Muckleshoot Indian Reservation was
established by Executive Order of the President of January 20,
1857 (I Kappler (1904) 918-920) pursuant to authority under
Article 6 of the Treaty of Medicine Creek, which was the only
pertinent treaty then in effect.. The reservation drew 1ts name
from its location on Muckleshoot Prairie and not from the name
of any Indian group that was placed thereon. Pursuant to
authority of the Treaty of Medicine Creek and the Treaty of
Point Elliott, Indians from the Green and White River areas,
tho constituted bands wﬁich were partles to the Treaty of
Point Ellictt, and some Indians from the upriver portlons of
the Puyallup River who were party to the Treaty of Medicine

Creek, were removed to and consolidated on the Muckleshoot

Reservation. The defendants do not concede that all Indlans
placed on the reservation were partles to any treaty and deny
that the present-day Indians of the Muckleshoot Reservaticn

have any treaty rights. No aboriginal band or tribe known
collectively by the name "Muckleshoot" (however spelled) existed
at treaty time. Those Indlans who were removed to and consolidated
on the Mucklieshoot HReservation thercafter became known as the
"Muckleshoot Indians" or "Muckleshoot Tribe." On March 30,
1935, the Indians of the Muckleshoot Indian Reservation voted,
pursuant f£o the provisions of the Indian Reorganizatlon Act

(48 Stat. 988, 25 U.S.C. §§476 and L78). , not to exclude
themselves from application from that Act. That Act authorizes
"the Indians residing on one reservation" to organize as a
tribal entity under the Act. The Act of June 13, 1935, 49

Stat. 378, 25 U.8.C. §478b, provides that nothing in the Indian
Reorganization Act "shall be construed to abrogate or impalr
any rights pguaranteed under any existing treaty wlth any Indian
tribes, where such tribe voted not to exclude itselfl from

the application of that Act.
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3~-15, The Nisqually Tribe is the present-day tribal entity
which, with respect to the matters that are the subject of this
litigation, is a political successor in interest to some of the
Indian tribes or bands which were parties to the Medicine Creek
Preaty. It is recognized by the.United States as a currently
functioning Indian tribe maintaining a tribal govermnment.
This tribe 1s organized pursuant to section 16 of the saild
Indlan Reorganization Act of June 18, 1934. Its membership
1s presently determined in accordance with 1ts Constitution
and Bylaws approved by Ehe Assistant Secretary of the Interior
on September 9, 1946. It has a membership roll approved by
a representative of the Secretary of the Interior on November 3,
1965. A new constitution was adopted by the tribe on June 9,

1873, to become effective upon approval by the Secretary of

the Interior. The matter is currently pending before the Secretary|

The Tribe presently has approximately 61 members.

3-16. The Puyailup Tribe is the present-day tribal entity
which, with respect to the matters that are the subject of this
litigation, 1s a politlical successor in interest to some of
the Indian Tribes or bands which were parties to the Mediliecine
Creek Treaty. It 1s recognlzed by the Unlted States as a
currently functioning Indian tribe maintaining a tribal govern-
ment. This tribe is organized pursuant to section 16 of the
Indian Reorganization Act of June 18, 1934 (48 Stat. 987,

25 U.S.C. 8§476). Its membership is determined in accordance
with its Constltution and Bylaws approved by the Secretary of
the interior March 11, 1936, as amended June 1, 1970. It does
not have a current federally approved membership roll but it

presently has approximately 600 members. This Court in

United States v. Washington, No. 39-71C3, determined that the
Puyallup Tribe has no reservation. This declslon 1s now on
appeal to the Ninth Circuit Court of Appeals.
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3-17. The Quileute Tribe 1s the present-day trilbal entity
which, with respect to the matters that are the subjJect of this
litigation, is a political successor in interest to some of
the Indian tribes or bands which were parties to the Treaty of
Olympla. It is recognized by the ynited States as a currently
functioning Indian tribe maintainlng a trival government. This
tribe is organized pursuant to section 16 of the said Indian
Reorganization Act of June 18, 1934, Its membership is determined
in accordance with 1ts Constitution and Bylaws approved by the
Secretary of the Interior‘November 11, 1936, as amended March 11,
1849, Its present membership roll was approved by a representa-
tive of the Secretary of the Interior on December 26, 1372. The
tribe presently has approximately U50 members.

3-18. The Quinault Tribe is the present-day tribal entity
which, with respect to the matters that are the subject of this
litigation, 1s a political successor in interest of some of the
Indian tribes or bands which were parties to the Treaty of
Olympia. This tribe is recognized by the United States as a
currently functioning Indian tribe ma;ntaining a tribal govern-
ment and is composed of Quinault and Queets Band of Indlans, and
other fish eating Indians of the Olympic Penlnsula who werec
allotted on the Quinault Reservation. Its membership is deter-
mined in accordance with its Bylaws adopted by its tribal
council on May 22, 1965, and recognized Ly the Bureau of Indian
Affairs. It has a membership roll of 986 approved by a representa-
tive of the Secretary of the Interlor on March 31, 1673. Additional

applications for membershlp are pending.

3-19. No separate reservation was established for a Sauk-
Suiattle tribe in their area. They were permitted to move to
reservations established in the general viclnity; and the maJority
who moved to a reservation moved to the Swinomish Reservation, but
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most remalned in theilr aborlglinal area. The Sauk-Suilattle Tribe
is organized and incorporated under the State of Washington Non-
profit Corporation Act (R.C.W. 24.03) and is not organized
pursuant to any federal law.

3-20. The Skokomish Tribe is,pwith respect to the matters that
are the subjJect of this litlgation, a peclitical successor in
Interest of some of the Indian tribes or bands which were parties
to the Point No Point Treaty. It alsc includes descendants from
some Indians to whom the Medicine Creek Treaty was applicable.

It is recognized by the United States as a currently functioning
Indian tribe maintaining a tribal government. This tribe is
organized pursuant to section 16 of said Indian Reorganization
Act of June 18, 1934, and is also incorporated under section 17
of that act. Its membership is determined in accordance with the
Constitution and Bylaws approved by the Assistant Secretary of
the Interior on May 3, 1938, as amended January 12, 1966. Its
present membership rell was approved by a representative of the

Secretary of the Interior on May 22, 1973. The Tribe presently
has approximately 416 members.

3-21. The Sguaxin Tribe is the pfesent—day tribal entity
which, with respect to the matters that are the subject of this
litigation, is a pcolitical successor in interest to some of the
Indian tribes or bands which were parties to the Medicine Creek
Treaty. It is recognized by the United States as a currently
functioning Indian tribe maintaining a tribal government. This
tribe is organized pursuant to section 16 of the sald Indian
Reorganization Act of June 18, 1934. Its membership is determined
in accordance with its Constitutlon and Bylaws approved by
the Secretary of the Interior July 8, 1965. It has 2 membership
roll approved by a representative of the Secretary of the Interior
on April-24, 1971. Its current membership is approximately 175.
Page 16 - FINAL PRETRIAL ORDER
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3-22, No separate reservation was established for the Stoluck-wha-mish
Indian Tribe. That tribe was permitted to move to reservations established
in the general area near them; and some who moved te a reservation moved to
the Tulalip Reservation, but the majority remained in their aboriginal area
along the Stillaguamish River, The membership of the Stillaguamish Tribe of
Indians is determined in accordance with the Tribal Constitution and Bylaws,
approved by the tribe meeting at the Western Washington Agency Office of the

Bureau of Indian Affalrs on January 31, 1953,

3-23, The Upper Skagit Tribe has prosecuted a claim against the United
States pursuant to the Indian Claims Commission Act of 1946 (60 Stat., 1049,

25 U.S8.C, Section 70-70v~1). The Indian Claims Commission determined, in~

The Upper Skagit Tribe of Indisns v, United States of America, Docket No, 92

8 Ind.Cls.Comm. 475, 476-477, 491, that said Tribe is the successor in interest
to the rights of an identifiable group of American Indians identified as ten
separate villages on the Upper Skagit and Sauk Rivers in treaty times and
subsequently known as "the Upper Skagit Tribe." No separate reservation was
established for the Upper Skagit Indians in their area., They were permitted

to move to reservations established in the general wvicinity, Most of

those who moved to a reservation moved to the Swinomish Reservation, but

the majority remained in their aboriginal area, The membership of the

Upper Skagit Tribe is determined in accordance with A?ticles of Association

adopted in 1962, The Tribe is not orgenized pursuant to any federal law,

3-24, The Yakima Nation 18 a party to the Treaty with the Yakimas. It is
recognized by the United States as the currently functioning Indian tribe )
composed of the tribes and bands consolldated {ntc the Yakima Nation by that

treaty and maintaining a tribal government on the Yakima Indian Reservation.

A
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Tts membership is determined in accordance with the provisions
of the Act of August 9, 1946 (60 Stat. 968, 25 U.S.C. §§601-607)
and 1ts roll and all additions thereto are approved by a
representative of the Secretary of the Interior. It pregently
has approximately 6,040 enrolled members,

3~25. Defendant Thor C. Tollefson is the duly appointed,
qualified and acting Director of the Washington State Department
of Fisheries, an agency of the State of Washingbton vested with
the authority to carry out the purpose and intent of the laws of
Washington pertalning to commercial and sport fishing for food
fish as defined by State law and to the propagation, distribution,
protection and promotion of food fish. As Director he 1s vested
with the authority to exercise all of the powers and dutles of
that Department, including the authority to adopt and promulgate
regulations pursuant to said laws and to enforce said laws and
regulations. Under the laws of Washington the various species
of salmon are clasgified as food fish and the Department of
Fisheries has Jjurisdiction over their management, propagation
and harvest, 1ncluding Sport-fishing thereon. The Director 1s
appointed by and serves at the pleasure of the Governor. The
position is a full time position.

3-26. Defendant Washington StatelGame Commission is an agency
of the State of Washington vested with authority to carry out the
purposes and intent of the laws of Washington, ineluding the
adoption and promulgation of regulations thereunder, pertaining
to thé propagation, distribution, protection and promoticn and
harvest of game fish as defined by State law-and to enforce said.
laws and regulations. The Commission is part of the Department
of Game. Under the laws of the State of Washington steelhead
trout are classlfied as a game flsh and the Department of Game
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has Jurisdiction over their management, propagation and harvest.
Defendant Carl Crouse is the duly appointed, gualified and acting
Director of the Department of Game.' The Commission consists of
six part time commissioners having the qualifications prescribed
by R.C.W. 77.04.040, appointed for staggered six year terms by the
Governor., Three commissioners must come from west of the Cascade
Mountains Summit and three from east of that -Summit. The Director
i1s appolnted by and serves at the pleasure of the Commission.

3-27. Defendant Washington Reef Net Owners Association is

an unincorporated assoclation, in existence since on or about. .

-1953, of individuals engagling in such form of commercial

fishing operations at various points 1in upper Puget Sound and in
the San Juan Islands, doing so under licenses obtained from the
Department of Fisheries and in compliance with regulations of

such department, plus the statutes of the State of Washington.
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IV. TREATY BACKGROUND

3-28, The United States claimed the area now embraced within
the State of Washington by dlscovery and settlement and by the
treaty extlinguishment of confliecting clalms of Spaln (Treaty of
February 22, 1819, 8 Stat. 252), Russia (Convention of April 17,
1824, 8 Stat. 302), and Great Britain (Treaty of June 15, 1846,

g Stat. 869). By the Act of August 14, 1848, 9 Stat. 323, the
United States established the Oregon Territory and provided that
nething contalilned in said act "shall be construed to impalr the
rights of person or propérty now pertalning to the Indians in
said Territory, so long as such rights shall remain unextinguished
by treatbty between the United States and such Indians . . .."
Sectiﬁn 14 of that act extended the Northwest Ordinance of 1797,
1 Stat. 51, Note a, to the Oregon Territory. Article 3 of that
Ordinance provides that "good faith shall always be observed
toward the Indians; thelr lands and property shall never be taken
from them without their consent." By an Act of June 5, 1850,

g Stat. 437, Congress authorized the negotiation of treaties with
the Indian tribes in the Territory of Oregon (which fhen included
the area which now comprises the State of Washington) for the
extinguishing of their c¢laims to lands 1yiﬁg west of the Cascade
Mountains. By the Act of March 2, 1853, 10 3tat. 172, Congress
organized the Territory of Washington out of the north portion

of the Oregon Terriltory (including all of the present State of
Washington)} and provided therein that nothing in said act "shall
be construed to affect the authority of the government of the
United States to make any regulations respecting the Indians

of salild Territory, their lands, property, or other rights, by
treaty, law or otherwlse, which 1t would have been competent A

for the Goveranment to make 1f this act had never been passed.”
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Section 12 of that act provided that all laws of Congress
relating to thé Oregon Territory not inconsistent with said 1853
act were continued in force in the newly created Washington
Territory. Section 2 of the act provided for the appolntment of
a governor who was also to perforp the duties of Superintendent
of Indian Affairs in the Territory. The Appropriation Act of
March 3, 1853, 10 Stat. 189, authorized the President to enter
into negotigtions with Indian tribes west of the States of
Missouri and Iowa "for the purpose of securing the assent of said
tribes to.the settlementof the c¢itizens of the United States
upcen the lands claimed by said Indians, and for the purpose of
extinguishing the title of said Indian tribes in whole or in part
to said lands; . . .." The Appropriation Act of July 31, 1851,
10 Stat. 315, 330, authorized the use of appropriations for making
treaties 1n several territories, including Washington, prior to
July 1, 1855,

3-29. The Act of February 22, 1889, 25 Stat. 676, admitting
Washington to statchood, provided in section 4, as a precondition
to such statehood, that the people of the state forever disclaim
all right and title to all lands owned or held by any Indian or
Indian tribes and until the title thereto shall have been
extinguished by the United States, the same shall be and remain
subjJect to the disposition of the United States and shall remain
under the absolute Jurilsdiction and control of Congress.
Washington accepted this requirement énd incorporated it into
Article XXVI of the State Constitution.. Washington was admitted
into the Union as a state on November 11, 1889. 26 Stat.
Proclamations p. 10,

3-30. On December 26, 1853, Isaac Stevens, the first

Governor and ex officio Superintendent of Indian Affairs of the
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Washington Territory, wrote to the Commissioner of Indian Affalrs

. suggesting the necesslty of making treaties with the Indians west

of the Cascade Mountains in Washington Territory. He pointed out
that these tribes llved on different watercourses or bays and
inlets of Puget Sound, and they should have lands seft aside for
their use. On August 30, 1854, the Acting Commissioner of Indian
Affalrs notified Governor Stevens of his officlal appointment to
negotiate treaties with all tribes in the Washington Territory.
Governor Stevens was directed that in making the treaties he
sheould endeavoer to unite‘the "numerous bands and fragments of
tribes into tribes, . . ." and to furnish the Commissioner of
Indian Affairs a skeleton map of Washington Territory, showlng
the location of the different tribes and bands, and the

boundaries of the regions cliaimed by each. In carrying out his

‘duties as Superintendent of Indian Affairs, Governor Stevens

had previously, on March 22, 1854, appcinted Colonel Michael T.
Simmons as Indian agent for the Puget Sound District and directed

him to visit the various tribes in hils district, make a census of

" the tribes and bands, ascertalning as nearly as possible the

boundaries of the territory claimed by each, and at the same time
organize the small bands into tribes and appoint chiefs for
each. Governor Stevens was assisted in arranging for the treaties
also by George Gilbbs, a lawyer, surveyor and ethnologist, who was
one of the sources of information relative o the identity and
location of Western Washington ftribes at the time of the treaties
and who wrote an extensive ethnological report in 1854-55, and by
Colonél B. F. Shaw, an interpreter,

3-31. Each of the applicable treaties contains a provision
securing to the Indlans who were parties thereto certain fishing

rights. The respective treaty provisions are as follows:
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Treaty of Medicine Creek (Article 3)

The right of taking fish, at all usual and accustomed
grounds and statilons, is further secured to said
Indians, in common with all citizens of the Territory,
and of erecting temporary houses for the purpose of
curing, tegether with the privilege of hunting,
gethering roots and berries, and pasturing their
horses on open and unclalmed lands; Provided, however,
That they shall not take shell-fish from any beds
staked or cultivated by citizens, and that they shall
alter all stallions not intended for breeding~horses,
and shall keep up and confine the latter.

Treaty of Point Elliott {(Article &)

The right of taking‘fish at usual and accustomed
grounds and stations is furiher secured to said
Indians in common with all citizens of the Territory,
and of erecting temporary houses for the purpose of
curing, together with the privilege of hunting and
gathering roots and berries on open and unclaimed
tands. Provided, however, That they shall not take
shelli-fish Irom any beds staked or cultivated by
citizens.

Treaty of Point No Point {Article &)

The right of taking fish at usual and accustomed
grounds and stations 1s further secured to said
Indians, in common with all citigzens of the
United States; and of crecting temporary houses
for the purpose of curing; together with the
privilege of hunting and gathering roots and
berries con open and unclaimed lands. Provided
however, That they shall not take shell-fish from
any beds gtaked or cultivated by citizens,

Treaty of Neah Bay (Article 1)

The right of taking fish and of whaling or sealing
at usual and accustomed grounds and stations is
further secured to said Indians in common with all
cltizens of the United States, and of erecting
temporary houses for the purpcse of curing, together
with the privilege of hunting and gathering roots
and berries on open and unclaimed lands; Provided,
however, That they shall not take shell-fish Trom
any beds staked or cultivated by citizens.
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Treaty with the Quinaieli, eftc. (Article 3)

The right of taking fish at all usual and accustomed
grounds and stations 1s secured to saild Indians in
common with all citizens of the Territory, and of
erecting temporary houses for the purpose of curing
the same; together wlth the privilege of hunting,
gathering roots and berries, and pasturing their
horses on all open and unclaimed lands. Provided,
however, That they shall not take shell-fish from any
beds stalked or cultivated by citizens; and provided,
also, that they shall alter all stallions not intended
for breeding, and keep up and confine the stallions

themselves.

Py

Treaty wlth the Yakimas (Article 3)

The exclusive right of taking fish in all the streams,
where running through or bordering said reservation,
is further secured to sald confederated tribes and
bands of Indians, as also the right of taking fish at
all usual and accustomed places, In common with the
citizens of the Territory, and of erccting temporary
buildings for curing them; together with the privilege
of hunting, gathering rocots and berries, and pasturing
thelr horses and cattle upon open and uncliaimed land.

The Yakima Treaty also contains a provision that:

. « . 1f necessary for the public convenience, roads
may be run through the said reservation; and on the
other hand, the right of way, with free access from
the same to the nearest publiec highway, l1ls secured
to them; as alsc the right, in commen with citizens
of the United States, to travel upon all public
highways.
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V. INDIAN LIFE AT THE TIME OF THE TREATIES.

3~3F General 3fructure of Indian Life.

Aboriginally and during the time when the treaties were
negotiated, Indian settlements were dispersed throughout western
Washington,

There was consilderable local hiversity in the availabliity
of animal, plant, and mineral resocurces used for food and artifacts.
It is possible to make some valid generalizations regarding
Indian life west of the Cascades during asboriginal and treaty
times, - |

All groups utilized to varying degrecs saltwater and
freshwater resocurces for food, as well as land plants and
animals.

The Indians generally lived next to waterways, traveled
upon them, and depended on the resources of the waters for
an important part of thelr diet. These resources differed

in the open sea, in bays, rivers and lakes. Availability wvarle

S

not only from area to area, but alsoc seasconally. There was also
consilderable fluctuation 1in abundance and availability from year
to year. Some of this was regular and predictable, as in the
case of runs of certain species and races of salmon., Other
causes were erratic, such as flcoding and alterations in
watercourses.

Successful Indian utilization of the marine and freshwater
food resources required an intimate knowledge of local environments
and the locally avallable species and speclallzed taking-
techniques. In the case of Tishing, gear and techniques were

specific not only as to specles bul also to water conditions.
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Throughout most of the area, salmon was a staple food.
Steclhead were also taken. Salmon and steelhead could only be
taken at particular periods of time. The harvest and utilization
of these resources involved: (a) fishing equipment; (b) food-
preservation techniques and stora%e facilities; and {(c) an
exchange system.

The major food acquisition techniques in the area were
fishing, hunting of land animals and sea-mammgls. The collection
of shellfish and other intertidal marine 1life, berries, and the
digging of edible rocots, "shoots and bulbs. Animal husbandry
and agricultural activitles such as cultivation of potatoes were
alsc important.

In order to take these foods as they became available at
certalin places and seasons, 1t was necessary for people to be on .
hand when the resources were ready for harvest. These seasonal
movements were reflected In native soecial organization. In the
winter, when weather conditions generally made travel and
fishing difficult, people remained in their winter villages
and lived more or less on stored food, Fresh-fish and other
foods were harvested during the winter. That season, however,

was devoted primarily to intra- and intervillage ceremonies

and manufacturing tasks. This was the time when people were
congregated into the largest assemblages, occupying long
multifamily houses made of splilit cedar planks. Thrcoughout the
rest of the year individual families dispersed in various
directlons to Jjoin families Tfrom other winter villages in fishing,
clam digging, hunting, harvesting camas, berry picking, and.
agricultural pursﬁits. People moved about to resource areas

where they had use patterns based on kinship or marriage.

Families 4id not necessarily follow the same particular pattern

of seasonal movements every year,
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Native soclety was hierarchical, in which upper-class people,
commoners, and slaves were recognized. Leadership and authority
tended to be task oriented with the appropriate specialist
taking over leadership according to the occasion, e.g., hunting

party, communal fish drive, raiding party, life crisis ceremony.

3-33 Funcbtion of Fishing in Indian Life.

The [irst-salmon ceremony, whilch was general through most
of the area, differcd 1n detail and was cclebrated over different
specles from community to community. This was essentially a
religious rite to ensure the continued return of salmon to the
area. The symbolic acts, attitudes of respect and reverence,
and concern for the salmon reflected a ritualistic conception
of the interdependence and relatedness of all living things which
was a dominant feature of native Indian world view. Religious
attitudes and rltes insured that salmon were never wantonly wasted
and that water pollutilion was not permitted. Refuse was never
deposited in streams during the salmon season and the Twana
(Skokomish) even beached thelr canoes to bail them.

Distribution of surplus foods inﬁolved voluntary gift
giving to kin and friends, reciprocal gifting to speciflied affinal
kin which sometimes became competitive, intercommunity fleasting,
potlatching, and trade beyond the local community.

As a food staple, fish provided éssential proteins, fats,
vitamins, and minerals in the native diet. These fish were
not the sole or exclusive éource o’ these dietary ingredients.

Fishing methods varied according to the locale but generally
included trapping, dip-netting, gill-netting, reef-netting,
trolling, long-~lining, Jigging, set~lining, impounding, gaffing,
spearing, harpooning and raking. The methods then pursued were
different in some respects from the present techniques known by
the same name.
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Specles of fish taken, again varying according to locale,

. included salmon and steelhead, halibut, cod, flounder, ling cod,

rockfish, herring, smelt, eulachon, dogfish and trout.

3=-34 Controls Over Indian Filshing.

Indian contrel over fishing was by accepted, custcmary codes
of conduct rather than by formal regulation in the Western-
European sense.

Generally, individual Indians had primary use rights in
the territory where they‘resided and permissive use rights in the
natal territory (if this was different) or in territories where
they had consanguineal kin. Subject fto such Individual claims
most groups claimed fall fishing use rights in the waters near to
thelr winter villages. Spring and summer fishing arcas were often
more distantly located and often were shared with other groups
from other villages.

There is no evlidence of any attempt by the settlers to lmpose
regulatory contrels over their own or Indlan fishling during this

period.

Certain areas in the rivers were more productive than other
areas in the rivers and were utilized to a greater extent by the
Indians than other fishing locations.

Although there are extensive records and oral history from
which many specific fishing locations c¢an be pinpoinfted, it
would be impossible to compile & complete inventory of any

tribe's uéual and accustomed grounds and stations.
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VI. NEGOTIATION AND EXECUTION OF THE TREATIES.

335 Purpose of Treaty as a Whole.

The Indians had received constant assurances from white
settlers and from government representatives that they would be
compensated for lands which were being settled on by United
States citizens.

The United States was concerned to extinguish Indian claims
to the land in Washington Terriicry and codify its relations
with the Indians, in order to forestall friction between Indians
and settlers and between settlers and the government. The Act
creating Oregon Territory provided that Indian rights should be
extinguished by treaties. Before such extinguishment, the
Donation Act had thrown open the land to settlement and induced

non-Indians to migrate and take up land claims.

3-HSigning the Treaties.

Generally, Indian signatories were individuals who had some
sort of friendly contact with non-Indians. Most were men of
importance in their communifles, although they were not necessarily
the most important men. The "head chiefs" were chosen by Simmons
and Stevens. The "sub-chiefs" and "1eading men" were selected
by Simmong and Stevens, sometimes with the aid of the "head
chief". The bases Tor cholce were friendliness to Americans,
real or apparent status in thedir commﬁnities, and abllity to
communicate in Chinook jargon. The "sub-chiefs" and "leading
men" were intended by the United States to represent the bands
to which they were thought to belong. Various "bands" and
"Iragments of tribes" were arbitrarily assigned a subordinate
status to other "tribes", each of which had been assigned a
"head chief". The latter were taken to represent not only the
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group to which they belonged, but all other groups which had
been declared subordinate to it. The signatories, in the

United States view, had the capacity to alienate land belonging
to such groups. On the Indian side, there was no precedent for
signing legal documents, nor was ﬁhere any culturally sanctioned
method of formally allenating land.

3-37. Communication.

It is hazardous to Judge the extent of communication of
elther specific terms or of underlying purposes and effeet of
the treaties. Chincok ja;gon, a trade medium of limited
vocabulary and simple grammar, was inadegquate to express
precisely the legal effects of the treatiea. Some of those
present, did not understand Chinook jargon. The official
interpreter, Shaw, spoke no Indian language and had to use Chinook
Jargon to interpret the treaties, which were then re-interpreted
into the various Indlan languages by Indians who understood the
jargon.

VII. POST-TREATY FISHING.

3-38. For many Indians, fish continue to provide a vital ccmponent
in their diet. TFor other Indians, fish is not a necessary

dietary item although 1t may remaln an impcertant food in a

symbolic sense. (Analogous teo Thanksgiving turkey.) Few

habits of human beings are stronger than dletary habits and

their persistence is usually a matter of emotlconal preference
rather than a nutritional need. For some Incdlans, fishling is

also important economically. TFishing is also lmportant for

some non-Indians.

Since treaty times, Indians and non-Indians have adopted new
fishing technigques and gear. Indlans no longer fish from dugouts,
just as non-Indlans no longer fish from wooden sailboats. Indilans
no longer use bark nets and non-Indians no lcnger use cotteon or
linen nets.
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VIII. SPECIFIC TRIBES.

(1) Hoh Tribe.

(See Quileute and Hoh, infra.)

{(2) Lummi Tribe.

3~39. The Lummi Indlan Tribe 1s éomposed primarily of descerdants
of Indians who in 1855 were known as Lumml or Nook~Lummi and who
lived in the area of Bellingham Bay and near the mouth of the
river emptying into it. The present Lummi Indisn Tribe also
includes descendants of bhe‘Semiahmoo and Samish Indians of 1855,
The Lummi Indians, and the Scemiahmoo and Samish Indians who were
subsumed under the Lummi designation, were party to the Treaty of
Point Elliott. TFourteen of the signatories te the Treaty of

Point Elliott are identified as Lummi Indians.

3-40. Prior to, during and after treaty tiﬁes, the Lummi,
Semlahmoo and Samish Indians shared two differentiating character-
istics: (a) They spoke a common language called Straits Salish
which was distinet from the Ngoksack 1anguage-spoken by the
Nooksack Indians to the east and unllke the Pugeft Sound language
spoken by the rest of the Point Elliott treaty Indians to the
south; and (b) they utilized a speclalized fishing technigue
called "reef netting'. Aboriginal Indiéﬁ "reefl netting" differs

from present methods and technigques described by the same term.
3-%1., Reliable information concerning the pre-treaty activities
of the Lummi, Semiahmoo and Samish Indians is gilven in the

reports and writings of George Gibbs and Theodore Winthrop.

Reliable infermation concerning the activities of those
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Indians during and after treaty times 1s gilven in the reports

of George Gibbé (1854), Indian Agent Fitzhugh (1856), C. C.
Finkboner (1865), John McGlinn (2874), B. N. McDonough (1871-
1883), Franz Boas (1889-1890), J. W. Collins (1892), D. J. Stern
{1934 and W. P. Suttles (1651). ’These sources have varying
degrees of rellability and they are not the only sources on the

subject.

3-42, Prior to the Treaty of Point Elliott, the Lummi,
Semiahmoo and Samish Indtans had been engaged ln trade in salmon, .
halibut and shellfish both with cther Indians and with non-
Indians. They took spring, silver and humpback salmon by gillinets
and harpoons near the mouth of the Nooksack River, and steelhead
by harpoons and basketry traps on Whatcom Creek. Before the
sockeye run, the Lummi trolled the waters of the San Juan

Islands for various species of salmon.

{(3) Makah Tribe.

3~43, Reliable information cgncerning the activities of the
Indian parties to the treaty with the Makah is provided in the
works of a shipwrecked Bussian crew member who lived with the
Makah in 1809; Samuel Hancock who resided at Neah Bay in 1852;
George H. Gibbs who was one of the treaty negotiators;

Captain William Webster who wrote a letter in 1853; contemporary
newspapers during treaty time; Bolit's log from the "Columbia',
September 30, 1792; and Governor Isaac I. Stevens. Reliable
informaticn concerning the shortly post-treaty actlivities of the
Indian parties tc the freaty with the Makah 1s given in the

reports and writings of George H. Gibbs, one of the treaty

Page 32 - FINAL PRETRIAL ORDER

164




© 00 1 3 Ot o W N

Sy o W M= O

17
18
19
20
21
92
23
24
25
26
27
28
29
30
31
39

® o 'bo

negotiators; James G. Swan (1862-1866); T.T. Waterman;

Ellzabeth Colson; Jose Mariano Mozlnoj; Philllp Drucker; Frances
Densmore; Michael T. Simmons; Henry A. Webster (1863); the
Superintendent of Indian Affalrs for the Washington Territory in
1863; E.M. Gibson (1873); C.A. Huntington (1875); Superintendent
of Indian Affairs for the Washington Territory R.H. Milroy
(1872); Indian Agent Charles Willoughby (1881); John P. McGlinn
(1891); ang Samuel Morse (1901l). These sources have varying
degrees of reliability and are not the only sources of informatlon

on the subject.

e )
H

3-44. The members of the treaty commission at the Treaty with
the Makah (Stevens, Gibbs, Shaw and Simmons) were aware of the
commercial nature and value of the Makah maritime economy
(covering such saltwater objects as halibut and whale) and they
promised the Makah that the government would assist them in
developing thelr maritime industry. By his promise of kelties
and fishing apparatus to the Indian parties to the Treaty with
the Makah, Governor Stevens clearly indicateslthat there was no
intent on the part of the treaty commissioners that the Indians
be restricted to aboriginal equipment or technigues. The
United States Government intent to ald the Makalh Indians in their
whaling, sealing and other fisheries continued for at least 40

years following the treaty.

3-45, The Makah Indians have continued to assert thelir use
rights to areas of saltwater and freshwater after the execcution

and ratification of the Treaty with the Makah.
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3-46. At the time of the treaty, the Makah Indians maintained
separate winter and summer villages, such that residents of one
winter village (e.g. Baadah) summered at a specific summer
village (e.g. Kiddecubbut). The treaty commissioners did not
fully understand this netwerk of summer and winter villages.
Prior to, during and after treaty‘some of the Makah Indians
traveled from thelr summer village and in the fall moved to
camps which provided access to places for taking fish from the
salmon runs in the sbtreams and rivers draining into the Strait

off Juan de Tuca. .

3~47. Prior to, during and after treaty times the Makah Indians
were a trading as well as a produeing people, who traded with
the Chinook, Kwinaiult and Kwilleute Indians to the south and
other Indians north of Cape Mlattery. James G. Swan recorded
that between 1859 and 1866 the Makah Indians imported from
Vancouver Island Neootlan Indisns guech things as ocean-going
cances, cedar house planks, wooden chests, and medicine, and
from their Indian neighbors to the south and east, such things
as camas, plpe elay, ochre, éleeping mats and ash baskets. They
also imported from Europeans such things as blankets, guns,
Leads, kettles and pans. He also recorded that the Makah
Indians exported to Nootkan Indians on Vancouver Isliand such
things a8 dried halibut and whale ¢il and exported to whites such
things as dried halibut, smoked salmon and furs. Defendants
contend that this activity was in violation of Article XIIT of

the Treaty with the Makah,
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3-48. At treaty times the Makah Indians took at their usual
and accustomed fishing sites, sockeye, chum, and coho salmon,

using fishing techniques which included seining, spearing and

{

|

trolling.

(4Y Muckleshoot Tribe.

3-43, Reliable information concerning the activities, prior to
and during treaty times, of the Indians who Inhabited the areas
from which werc drawn those ;ndian bands who were resettled on
the Muckleshoot Reservatibn is glven in the reports and writlngs

of the Piloneer and Demccrat, G. Suckley, Denny, and George H. Gibbs.

Reliable informatlon concerning the post-treaty activitlies of

these Indians is given in the reports and writings of Arthur C.
Bailard, T.T. Waterman, Ezra Meeker, Mcrda C. Slauson, and M.T.
Simmons. These sources have varying degrees of reliability and

are not the conly sources of information on the subject.

3-50. Some of the Indian bands who were resettled on thé
Mucklshoot Reservation, and who are the ancestors of the present~
day Mucklesheoot Indians, inhabited the upper portions of the

Duwamish River and Puyallup River dralnages.

3-51. Prior to, during and after treaty times the Indian
ancestors of the present-day Muckleshoot Indians caught cobo;
kokanee, sockeye, chum and pink salmon and steélhead which they
ate fresh and smcked and cured for winter consumption and for
exchange and trade. They used weirs, funnels, snares, grills,
set nets and spears for this purpose. They operated their weir
sites so as to perlodically remove lattlce sections of the welr
whieh had the effect of permitting the salmon to escape upstream
to spawn.
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3-52. In 1860, when speaking of the Muckleshoot Reservation as .
a place for resettlement of Indians inﬁabiting the Duwamish and
Puyallup drainages, Agent M.T. Slmmons stated:
Here [at the Reservationl], with a fine range for stock
summer and winter, warm bottoms for vegetables, and a
fertile prairie for graln and grass, besides a river
on each side of them teeming ‘with salmon in the

proper season, they must surely be self-supporting
in a shert time.

3~-53. Prior teo and during treaty times, the Indian ancestors

of the present-day Muckleshoot Indians fished primarily at
locations on the upper Puyallup, the Carbon, Stuck, White, Green,
Cedar and Black Rivers, the tributaries to these rivers (inecluding
Socs Creek, Burns Creek and Newaukum Creek) and Lake Washington,
and secondarily in the saltwater of Puget Sound. Villages and
weir sites were often located ftogether. Defendants do not

concede that all of these waters constituted usual and

accustomed Tishing grounds within the meaning of the treaty.

3-54, ¥Fishing for anadromous specles 1s a source of 1ncome and

foocd for Muckleshoot Indians today.

(5) Nisqually Tribe.

3~-55. Dr. George Suckley reported information respecting salmen
which he recorded from the Indians while he resided at Puget
Sound between 1853 and 1856, Some of this information is

recorded in the 1854 Reports of Explorations_and Surveys, to

Ascertain the Most Practical and Econcmical Route for a Railroad

from the Misslssippi River to the Pacific Ocean, Made Under the

Direction of the Secrectary of War, in 1853-4, According to Acts

of Congress of March 3, 1853, and May 31, and August 5, 18510,
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which was published as Executive Document $1, House of

Representatives for the Second Sess. of the 334 Cong.

3-56. Dr. George Suckley reported that:

* *

the salmon known to the Nilsquallices as the skwowl,
which I consider identical with the Klutchin of. the
Clallums, . . . arrives 1in the bays and estuaries of
Puget Sound about the mlddle of autumn, and towards
the first of December commences to run up the larger
rivers emptying into the sound. Thelr ascent of these
streams continue through December and January. This
arrival of the speciles in fresh water is not as
simultaneocus nelther do they arrive in such great
numbers at any one time or in 'schools,' as is the
case with the Skourtz and several other species, but
the 'run' being somewhat more 'drawn ocut' affords a
steady moderate supply to the Indians during its
continuance,
He further recorded that, after the skwowl entered the rivers,
they were taken by the Indians in nets, traps, baskets, ete., and

also by spearing.

3-57. Dr. George Suckley reported on some of the uses which
the Indians made of different species of salmon in 1853 and 1854,
Quoting George Gibbs, Suckley reportea that the dog salmon is
preferred by the Indians for drying because there i1s but little
fat upon it. The Indians do not dry them until they have been
in the fresh water some time and have lost what little fat

they had. They arrive about COctober first and last until late
in the winter. Suckley further noted that the Indians say that
the Huddoh, i1.e. pink or humpback salmon, is usually quite fat
and that they like 1t as food very much. He sald that the
skowiltz or cocho is a very abundant speciles and affords the

principal salmon harvest to the natives who dry vast quantities
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for winter consumption. He said that the Puget Sound Indians take

a salmon in summer which 1s known to the Skadgetts as the Yoo-mitch
and to the Nisqually as the satsup which the Indlans considered to

be the best of all kinds of salmon. It commences to run up the

freshwater streams about June 15 and continues until about the

-

middle or end of August.

3-58. During treaty times the Nisqually Indians recognized

separately and harvested the [ollowing species or races of

anadromous fish: .
a. Tl'hwai (chum or dog salmon),
b. Skowitz (coho salmon),
C. Huddo (humpback salmon),

d. Satsup {(Chinook salmon),

= To-walt Satsup (king or tyee salmon),

r. Skwowl (steelhead).
Their fishing fechniques included frolling in saltwater, and nets,
traps, weirs, gaflfls, spears and hook and line in freshwater, Sueh
Tish were the Nisqually Indians' most importaﬁt single food, They
were eaten fresh, were smoked and prescrved, and were used for
nonfood purpcoses such as glue base by the Nisqually Indians. The
Nisqually Indians also ldentified several constellaticns by

reference to fish and fisherics.

3-59. Prior to and during treaty times the Nisgually Indians
intermarried with the Stellacoom, Puyallup and Duwamish Indians
and with other Indians from varicus inlets of southwestern Puget

Sound.
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3-60. At the time of the Medicine Creek Treaty upriver
f%sheries in the Nisqually area were normally used by the locally
resident group. Saltwater fisherles and fisheries at the mouth
of the Nisgually River traditionally were used by visitors as
well as the local residents. Visitors might use them because
they held claims to them by virtue of kin tiles with the local
people or they might be accorded guest privileges by virtue of

friendship.

3-61. The unpublishefl works of George Gibbs contain at least
three notations of a {fish %trap or fish dam on the Nisqually

River invelving at least two separate locations.

3-62, T.T. Waterman, an anthropologist who conducted field
research in 1917 to 1920 on native names Tor geographic locations

in the Puget Sound area, recorded informaticon concerning an old

o 2 e e ~ . - an - 4 T 2 = o ““Tey TIS xx cele 2
Indian village site at the mouth of the Nisqually River which

)

was called Tu SqwE le, meaning "late." He recorded

that the run of salmon wasg sgid to be later in the Nisqually

than in any other stream and that the people at that village
would be engaged 1n taking and curing sliamon after they were gone

from the other rlvers.

3-63. It is not possible to document or to pinpoint every
location where Nisqually Indians took fish during treaty times.
Their principal fishing places included at least the saltwater
areas at the mouth of the Nisqually River and the surrounding
bay and the freshwater courscs of the Nisqually River and its

tributaries, McAllister (Medilicine or Shenahnam) Creek,
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Sequaliteu Creelk, Chambers Creek and the lakes between Steilacoon
and McAllister.Creeks. The saltwater Tisheries were shared with
other Indians. Defendants deny that all of these waters constituted
usual and accustomed fishing places within the meaning of the

treaty.

(6) Puyallup Tribe.

3-61, At the time that the Treaty of Medicine Creek was
negotliated, George H. Gibbs, who assisted Governor Stevens 1n

the treaty preparation ard ﬁegotiation and who prepared reports

on and made estlmates of the populations of Indian groups in
western Washington with whom treaties were sought to be negotiated,
designated the Puyallup pecoples by two names only -- Puyallup,
evidentally meant to encompass those on all of the river drailnage,

and S'Homamish, referring %o those on Vashon Island.

3-565. At the time of the M=adicine Creesk Treaty communication
among Uupriver Puyallups, people of thé Green River - White

River - Stuck River area and Pthe upriver Nisquallies was relatively
easy. In addition, there was considerable intermarriage and

trade contact with Sahapatin-speaking peoples from east of

the Cascades.

3~66. Reliable information conerning pre-treaty activities of
the Indians who inhabited the Fuyallup River valley and Vashon
Island is given in reports by George H. Gibbs and Ezra Meeker.
Reliable information concerning shortly post-treaty activities
of the Indians who were brought to the Puyallup Reservation 1s

given in reports by George H. Gibbs, Byron Barlow, Indlian Agent
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Michael T, Simmons. M.W. Smith, G. Suckley, T.T. Waterman and
Riphard Lane. These sources have varying degrees of rellability

and are not the only sources of information con this subject.

3~67. The relerence in the Prgamble to the Treaty of

Megdicine Creek to the Puyallup and S'Homamlsh Bands of Indians was
intended to encompass all those groups of Indians living on the
Puyallup River, its tributary crecks, and neighboring Vashon
Island. After the treaty these people, as well as any others

who removed to the Puyallup Reservation, were all subsumed under

the single name "Puyallup”.

3-68. Accounts by settlers and others prior to and contempora-
neous with the Medicine Creek Treaty attest to the abundance of
fish in the waters utilized by the Indlans who were subsumed

under the name of Puyallup and to the variety of technigues
employed by them in taking [ish. Those Indians I'ished for Tour
species of salmon and steelhead 1in saltwater and in freshwater
creeks and rivers throughout those areas. In-the rivers the

bulk of the salmon and steelhead were taken in nets associated
with weirs, but other Ilmportant taking techniques incliuded
gaffing, falls traps, river senies, and spearing. These fish

were impertant to them as an item of diet and subslstence, an

item of trade, a medium of exchange and a base for such manufactured

commodities as glue.

3-69. . In 1856, in connection with the transmittal to the
Commissioner of Indian Affalrs of his rccommendatlion for the

relocation of the Puyallup Reservation from the orlginal Iocation
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specified in the Lreaty to the locatlon at the mouth of the
Puyallup River, Governor Stevens forwarded a map

which showed salmon fisheries located on the north and south
sides of Commencement Bay. The land set apart @5 the Puyzllup
Reservatlon as a result of that recommendation was intended to
encompass usual and accustomed freshwater fishing sites and to
provide access to traditiconal fisheries 1n Commencement RBay for

those Indians who were brought to the reservation.

3-T70. One of the ear%iest white settlers of the Puyallup
Valley, Ezra Meeker, who first visited the Puyallup River

in June of 1853, later commented on the abundance of salmon in
a tributary creek of that river. He stated that he had seen
salmon "so numerous in the shoal water of the channel as %o
literally %touch each other. It was ubierly Impossible to wade

across without touching the Tish.%

3-T71. On September 18, 1871, Byron Barlow, Tarmer in charge

of the Puyallup Indian Reservatlon, reported to his superiors that
"This being the fishing season for the Indians, there are many

of them temporarily absent securing thelr winter supply of salmon
¥ ® % There will be a large catch of salmon this year, probably

over 400 barrels.”

3=-72. On January 6, 1861, Richard Lane, in charge of the
Puyallup Reservation, reported to his superiors that a number of
the upper Puyallup Indians came down to the forks of the Puyallup
River "to fish salmon, as has been their custom hitherto at this
season of the year -~— ¥ ¥ % Thege Indians had been fishing

Tor about five oy six days with success ¥ # % 0
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3-73. it 18 no longer possible to document and pinpoint all
of the usual and accustomed fishing placecs of the Puyallup
Inéians. However, such usual and accustomed places were located
on lands ceded by these Indians under the Medicine Creek

Treaty as well as on lands subsequently set aside for thelr
exclusive use pursuant to the treéty as the Puyallup Indian

Reservation.

3-74, Fishing for sazlmon and steelhead continues to be

important to the Puyallup Tpribe.

3~75. Although Governor Stevens asserted in hig letter of
December 30, 1854, that Indians “catch the salmon with spears in
deep water and not wilth seines or welrs", there is considerable
evidence from the contemporary observatlon of cothers from which
it can be concliluded that the Indians 1n fact did use seines and

welirs as well as other nets Tor taking salmon and steelhead.

3-76. Control and use patterns of fishing gear varied
according to the nature of thé gear. Certain types required
cooperative effort in theilr construction and/or handling.
Welrs were classed as cooperative property but the component

fishing stations on the weir were individually centrolled.
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(7) Quileute and Hoh Tribes.

3-77. Linguistically and culturally the Quileute and Hoh

Tribes appear to be one people. Dr, George Gibbs, in a comprehen-
sive report on Washington Indians which he made in 1856 and which

was published in 1877, described the Qulleutc Indlans as follows:

-

* # %

There are two bands of this tribe, the Kwilla'-huit,
of Kive-dee~-tut and the Huch, of Kwaat-sat.

At the time of the treaty (circa 1855) the Quileute (including

the Hoh) relied primarily, on salmon and steelhead taken in their
long and extensive river systems. These Indians were able to

take canoces far up into the foothills country by following the
river system, not only To take saimon and steelhead, but alsc

to hunt land game in the foothilills. The existence of a village

at the mouth of the Hoh River as well as settlements on the

upper reaches 6f the Hoh are dccumented in the narrative of

a Russian named Tarakanov who vislted the area as one of seventecn

survivors of a shipwreck in 1808.

3~78. On August 1, 1861, james G. Swan made an exploratory
trip up the Ouillayute River in company with Howelatl, head
chief of the Quileutes, and Wackamus, a chilefl of the Quinaults.
He wrecte an account of that trip in which he described the river
and statedAthat about a mile up from the bend of the river near
its mouth there was a strong weilr for taking salmon, Abdut

a mlle further up the stream the party encountered another fish
weir. There was an Indilan lcodge at each weir. In describing
the fish in the river, Swan reported that the same varicety of
salmon are taken as run up the Que-nal-ult, spring and fall -~

"short, thick and very fat."” He stated that the Indlans were
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expecting a run to commence 1n a couple of weeks. He also
stated that in.addition to the salmon there was at the mouth

of the river "the greatest abundance of smelts I have ever seen,
and plenty of tom cod, just like those taken in Boston harbor."

The Indians took the smelt by means of large hand nebs.

3-79. Quileute Indian names for some months are related to
fish or fishing activities. Translated intc English these
names and their approximate periocd of our calendar inciude

the following: '"Beginning of the spawning of the steelhead
salmon', approximately January (32 days); "regular or strong
spawning time of salmon", about February (32 days); "time for
black (chinoock) salmon", September; "time for silver salmon",

Qctober.

3-80. An account of Quileute fishing given September 1,

1916, by Arthur Howeattle, a Quileute Indian, stated thatl the
Quileutes used to fish in rivers, lakes and the ocean and that
the fishing grounds in the rilver were used by iIndividual families an
! those in the lakes and ocean were used in common. He stated
Turther that ish were caught with drag nete, scoop nets and

fish-traps, fish baskets, dip nets, spears, hooks and lines.

3-81. Quileute fishing gear included a stake trap stretching
across a stream with open spaces at intervals in which dip nets
were suspended; trianguliar fish traps which often could catch

a cance-load of Tish at a time; and sloping dams across a river
along which dip or bag nets were suspended from the downstream
side into which the fish would jump in thelr attempts to get

over the dam.
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3-82. The lHoh Indians sometimes constructed artificial Falls
in the smaller streams by placing hemlock logs across the
watercourse. During periods of high water they would catch
salmon below the falls with spectal falls nets.

3-83. Before, during and after'treaty times, the Quileute
and Hoh Indians fished the Hoh River from the mouth to its
uppermost reaches, its tributary creeks, the Quileute River and
its tributary creeks, Dickey River, Bogachiel River, Calawah
River, Lake Ozette, Lake Dickcy, Pleasant Lake and the adjacent
tidewater and saltwater areas. Defendants do not concede that

all of these described waters were usual and accustomed fishing

places within the meaning of the treaty.

3-84, In aboriginal times the Quileute Indians utillized
fishing weilrs where salmon were caught along the Quillayute

River. Qulleute Indlians 2lsc fished on the Bogachiel, Calawah

and So¢leduck Rivers. Along the adjacent Pacific Coast Quileutes
caught smelt, bass, puggy, codfish, rock, red, ling-cod, halibut,
flatfish, bullheads, devilfish shark,'herringasardines, sturgeons,
seal, sea lion, porpoise and whale. The Hoh Indians {ished along

the river bearing thelr name.

(8) Sauk-Suiattle Tribe.

3-85, The Sauk-Suiattle Tribe is composed primarily

of the descendants of the Sakhumehu and other Indians who lived
on the upper reaches of the Skaglt River’system in 1855. The
Sakhumehu Indians are named in the preamble to the Treaty of

Point Elliott; and one of the signatories of that treaty is
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ldentified as a Sakhumehu. At treaty time the Indlans known as

Sock-a-muke, Sakhumchu and Sock a bute, regarded themselves as a

distinet and separate group and were. so regarded by other Indians
and by non-Indians. Their separate identity was consistently
recognlized 1In reports referring to them before, during and alter
Treaty of Point Ellictt. Prior to and durlng treaty times these
Indians intermarried to a considerable extent with the Upper
Skaglt and Stillaguamish Indians. Some of the Indians from the
groups known as Soclk-ag-muke, Sakhumehu and Scck a bute continued

after treaty times tc live along the Sauk and Suiattle Rivers

where thelr descendants still reside.

3~86. Reliable information concerning the pre-treaty activities
of these Indians known as Sock—a-muke, Sakhumehu and Sock a bute

is given in the reports and writings of Edward A. Starling and
George Gibbs. Reliable information concerning the activity of

these Indians during and after treaty times is given in thc

[

reports and writings of R.C. TFay, Dr. Sally Snyder, present
members of the Sauk-3Sulattle Tribe and Agent‘N. D. Hill
These scurces have varylng degrees of reliability and are not the

only sources of information on the subject.

3-87. Prior to, during and after treaty times, the Indians
known as Sock-a-muke, Sakhumehu and Sock a bute contrasted with
Indians living on the coast of Puget Sound in that (a)} they spent
the winter In thelir ocwn ferritory and appeared to have been much
infiluenced by their plateau Indian neighbors with whom they
shared a number of specific traits; (b) they did not own slaves;

and (e¢) they placed a premium on maintaining peaceful relations
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and a non-aggressive attitude. Defendants state further that -
the "Sauk-Suiattle were Influenced by thelr eastern neighbors
in the same manner and extent as other upper watershed Indian

bands and groups.

-

388, During treaty times Indians from the groups known as
Sock—a~muke, Sakhumehu and Sock a bute took fish by means of
spearing, dipnets, traps and weirs. They procured salmon and

steelhead in their upriver region and alsoc traveled to the

They ate salmon and steelhead in both fresh and cured forms.

Curing was then by smoking and drying only.

3-89, oL Skokomish Tribe.

The Indians named in the Treaty of Point No Point as
the "Too-an-ooch" and the "Skokomish" were different segments of
the Too-an-ooch or Twana group which shared a common drainage

system, a common language nol spoken elsewhere and common customs.

3-490. Fishing was the most important focd acquisition
technique of the Twana Indians during treaty times, and salmonid
fish (king, silver, humpback and dog salmon and steelhead) was
ocne of their important sources of food. These fish were caten

|
Ifresh, were dried and were smoked for winter use.

3-19{. Prior to and during treaty times the Twana Indians
accumulated food surpluses with which they supplied feasts for
-invited guests from as far away as Carr Inlet and Vashon Island

to the east and Satsop country to the southwest.
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salmon and steelhead in saltwater areas by trelling, spearing

3-92. Prior to and during treaty times the Twana Indians

located villages for easy access to fishing stations. They took

and netting, and in freshwater areas by single dam and double

dam welrs and similar types of traps. They maintained three
Important welr sites on the Skokoéish River during the 1850°'s.
One of the Indian signatories of the Treaty of Point Nco Point was
in charge of an 1mportant welr on the Skokomish River. The Twana
Indians who operated welr sites during treaty times periodically
removed lattice sections‘of'the_weir which had the affcct of

permltting {fish to escape upstream to spawn.

3~93. During treaty times the Twana Indians marked the
arrival of the king salmon by a first salmon ceremony, and
forbade any human waste disposal into the rivers immediately

pricr teo the run's arrival.

3-94, Reliable information regarding the activities of the
Twana Indians before, during and after the Tréaty of Pelnt No
Point is provided in the works of Agent M. T. Simmons,

W. W. Elmendorf, Edward S. Curtis, E. G. Swindell, T. T. Watermah,
J. E. Youngblood and W. B. Gosnell. These sources have varying
degrees of rellability and are not the only sources of information

on this subject.
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(10) Squaxin Island Tribe.

3—95. Pursuant to the Treaty of Medicine Creek, members of

the Sguawksin, Steh-chass, T'Peeksin, Sgui-altle and Sa-heh-wamilsh
Indian bands {who had lived respectively in the vicinity of Case,
Budd, Totten, Eld and Hammersley Inlets) were relocated on the
Squaxin Island Reservatilon and bec;me known collectlively as the

"Squaxin" (spelled variously).

3-96. Reliable information regarding those Indians who became
known as "Sguaxin" following theilr relocabtlon on the Squaxin
Island Reservatlon is supplied by the works of George H. CGibbs,

Michael T. Simmons, T. T. Waterman, W. W. Elmendorf, Ezra Meeker,

. H. H. Bancroft and H. B. Barnett. These sources have varying

degrees of reliability, and are not the exclusive sources.

3-97. The Indian Claims Commission decision in its Docket No.
206 regarding the group bthere designated as the "Squaxin Tribe of
Indians"” was conflined to those people who were known prior te

the Treaty of Medicine Creek as "Squawksin" and who were inhabitants

of the area surrounding Case Inlet.

3-98. It is impossible to compilile a ceomplete inventory of the
specific fishing places of those Indians who became known as the
"Squaxin' fellowing their relocation on the Squaxin Island
Reservation. During treaty times they fished for ccho, chum,
chinook, and scckeye salmon in three water areas in southern
Puget Sound: (1) freshwater streams and creeks dralining Into

the various inlets, (2) shallow bays and estuaries, and

Page 50 - PFINAL PRETRIAL ORDER




W o NG U s WO e

Y
o

® e e e

(3) inlets and the open Sound. Customary use patterns varled accord-
ing to the types of water areas beling used; with freshwater fisherles
being controlled by the resldents while the deeper saltwater areas .
were open to anyone who traveled thereon. Their fishing technigues
inciuded trolling, stream welirs, sgearing and tidal traps. These
Tndians continued to fish these areas following thelr relocation on
the Sguaxin Island Reservation and to rely in part on fishing for
subsistence and monetary income. Salmon Tishing and the fishing
areas used by theilr prcdecesspr bands continue to be important to
members of the Squaxin Tribe.

(11} Stillaguamish Tribe.

3-99, There is reliable information regarding the pretreaty Indians
inhabiting the area embracing the Stillaguamish River and its south
fork in the works of Samuel Hancock, whe vislited the area in 1850
and 1851, and of George 0. Wilson who visited the area in February,
1851. There is reliable information regarding the post-~treaty
Indian inhabitants of the area embracing the Stillaguamish River and
1ts south Ffork in the works of W.W. Delacy {(information circa 1857),
Indian Agent Nathan D. Hill (informatign circa 1856), sub-Indian
Agent Father Chirouse (information circa 1871) and Stillaguamish
Tndian James Dorscy (Quil-Que~Kadam) (information circa 1855-1526).
These scurces have varying degrees of reliabllity and are not the

only sources of information on the subject.
3-100. During treaty times and for many years following the Treaty

of Point Elliott, fishing constituted a means of subsistence for the
Indlane inhabiting the area embracing the Stillaguamish River and 1ts
south fork. Salmon and steelhead were ecaten in both fresh and
cured form. These Indians had names flor four or five specles of
salmon, steelhead and other indigenous fish. They took salmon and
steelhead by spearing, harpooning, traps and weirs (with dipnets)
at various places in those watercourses. The Stillaguamish Indians
still consider fishing as a source of food today.
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(12) Yakima Indlan Nation.

3-101. The Yakima Indian Nation is a recognized tribe of

American Indlans. Said tribe was created by the Treaty with the

Yakimas and occuples a reservation known as the Yakima Indian

Reservation, located in south central Washington. The treaty

merged the confederated tribes or bands named in its preamble

into the newly formed Yakima Natlon and that confederated

Yakima Nation became the successor in interest to the formerly

separate tribal entities and all the rights of the formal tribal

entitles were merged as &f March 8, 1859. The preamble of the

treaty reads as follows:

Articles of agreement and convention made and concluded
at the treaty pround, Camp Stevens, Walla Walla Valley,
this ninth day of June, in the year one thousand eight

hundred and fifty five, by and between Isaac I. Stevens,

governor and superintendent of. Indian Affazirs for the

Territory of Washington, on the part of the United States,

and the undersigned head chief, chiefs, headmen and

delegatez of the Yakama, Palouse, Pisguouse, Wenatshapamn,
Kiikatat, XKlinguit, Kow-Was~say-ee, Li-ay-was, 3Skin-pah,
Wishham, Shyiks, Oche~chotes, Kah-milt-pah, and Se-ap-cat,
confederated tribes and bands of Indians, occupying lands
hereinafter bounded and described and lying 1in Washington
Territory, who for the purposes of this treaty are to be

considered as one nation, under the name of "Yakama®,

with Kamiakun as its head chief, on behalf of and acting

for said tribes and bands, and being duly authorized
thereto by them.

The readily identiflable treaty tribes and bands confederated

into the Yakima Indian Naticn have the following modern names and

are classified as follows:
A, The Salish speaking tribes:
1. Chelan
2. Entiat
3. Wenatchee

4., Columbisa
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B. The Sahaptin speaking tribes:
. Kittitas

. Yakima

5

6

7. Klickitat
8. Wanapam

9 Palus {(Palcuse)
0

10. Skecn
C. Chinookan speaking tribe:
11. Wishram
The number of Indians who~wefe from the tribes and bands merged

into the Yakima Nation by the Yakima Treaty of 1855 was in the

neighborhood of 5,000 Indians.

3-102. In the main, at the time of the treaty, the Indians
feferred to in the preceding paragraph, lived in a fcod gathering
culture. They exlsted on pame, fish, roots, berries and some
cultivated vegetables. OF these foods fish was a [lood apd they
landed salimon, steelhead, trout, mussels, eel, and other
miscellanecus fish. Salmen, however, both fresh and curcd was

g stapile in the food supply of these indians. It was annually
consumed by these Indians in the neighborhood of 500 pounds per
capita. Circumstances necessitated that large quantities of
fish, fish odll, roots and berries be cured in adequate quantities
to insure a sufficient and balanced diet for those pericds of the

year when the fresh supply of these commodities was not available.

Quantities of fish in considerable numbers were preserved for ...

future use through smoking and drying. The choice of the method
depended on the climatlc conditions and the availability of
firewood. It was customary for these Indians to manufacture

pemican. This was accomplished by pounding the dried strips of
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fish until quite fine and packing the resultant mass in contailners
lined with fish skin. In this proceés oll was used where
avéilable and the 0il from male steelhead was used Tor this
purpose. Because of the monotony of this fish diet, varilety in
the %ind of salmon and other figsh éaught was a desired goal.
3-103. With the exception of the spear, gaff and like gear
which to a great extent depended on the skill and dexterity of
the individual operator, methods used by these Indians to land
salmon and steelhead were véry efficient. These Indians used
traps, weirs, nets gillnets, baskets, seines to land salmon and
steelhead. They were proficient in the manufacture of strong

twine from native materials.

3-10L, Indlans from the Yakima Nation and particularly those
from the Yakima, Klickitat, Wenatchee, Columbia, Chelan, Entiat,
and Kittitas aboriginal groups communlicated continually with the
ftribes on Puget Sound by the use of the Snogualmie, Naches and
Stevens Passes as weather permitted. Of the éboriginal tribes
only the the Klickitats exercilised dominion and control over land
and area to the west of the Cascade Range. This areca was south
of the area with which this lawsuit is concerned and with which
Tthe Yakima Natilon's intervention is permitted. This continual
communicatlion created bilingualism, cusbtom interchange, inter-
marriage, and utilization of the natural resources in the Puget
Sound area. In the malin this communication and intermarriage

was with the tribes now considered Nisqually, Puyallup, Muckleshoot

and 3nogqualmie,
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3-105. These Indians of the Yakima Nation used fisheries
located in the'Puget Sound area for thre purpose of cbtaining
salmon and steelhead for thelir use. They took these f{ish

there by the consent of the tribes in that reglon. Since there
was more inbermarriage and communication with those Indians

now called Nisqually, Puyvallup, Muckleshoot, and Snoqualmle,
Plsheries in their arcea of residence were more commonly used by
members of the Yakima Indian Nation. These fisherles in the

area of this case's Ilngulry included the.waters of the Snoqualmie,

Snohemish, Green, Puyallup, Nisqually, Stuck, Duwamish, White,

Carbon, and Black Rivers and thelr tributaries.

3-106. Isaac I. Stevens was appointed governor, and ex-officio,
Superintendent of Indian Affairs of the territory of Washington
shortly after it was organlzed by the Act of March 2, 1853

(10 Stat. 172). He had been in charge of the federal surveys

for a railrcad to the Pacific on the Northern route., Stevens

had selected Captain George B. McClellan as commander of the
Western Divislon of the Northern Pacific Rallrcad exploration
party. George Gibbs, as secretary for this party, recorded
Information about the Indian tribes in this area 1in preparation
for the exccution of treaties with the Indians in the area of the
tribes which later formed the Yakima Nation under the Yakima
Treaty. This reportywhich is dated March 4, 185/, clearly
indicated that the {ribes of the Yakima Treaty ceded area were
friendly to the Indians of the Puget Sound, bllingual, and
intermarried with one another, and communicated regularly to

this Puget Sound area.
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3-107, Thereafter on August 30, 1854, the Acting Commissioner
of Indian Affairs gave written instructions to Governor Isaac I.
Stevens directing him to negotiate treaties with the Indlan
tribes, bands, and groups of Washlngton Territcory for the
extinguishment of thelr title to }and in their territory and
conveying his princiral concern that thils be done as rapidly

and cconomically as possible.

3-108. Agents of Governor Stevens made preliminary contact

with the Indians that colmprised the Yakima Indian Nation on
May 29, 1855. The Yakima Chiefs attended at council and listened

to an explanation of the treaty terms. Thils discussion continued
from day to day until June 9, 185% while Governor Stevens
explalned to the tribes that the Indians were to cede their

vast land holdings and move to a reservation. Provislions for
this oflff-reservatlion treaty food pathering and grazing were
written intoe the Yakima Treaty in Article IIT thereof.

(See paragraph 3-31, supra.)
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.and it participates in cooperative programs with varicus state figheries

IX. BIOLOCY AND FISHERIES MANAGEMENT

A. GENERAL

3-400, A great many of the biclogical, fisheries management, and
fizherfes harvest facts relevant to the igsuves in this case are set out
in Exhibit JX 2(a) and (b) which 1s an extensive Joint Statement Regard~
ing the Biclogy, Status, Mgnagement, and Harvest of the Salmon and Steel-
head Resources of the Puget Sound and Olympic Peninsular Drainage Areas
of Western Washington dated Mgy 14, 1973, prepared by staff blologisats of
the Washingten Department'of Fisheries, the United States Fish and Wild-
life Service, snd the Washington Department of Gome. The contents of
said rcport are hereby incorporated by reference as Admitted Facts in

this case,

3-401. On June 16, 1973, the United States exercised its right to
terminate the recognition given to Canadian fichermen to fish in the
centienous zone {established by 16 U,8.C, §§ 1091-10%24) off the coast
of Washington south of Carroll Island located at approximately 4892 north

N
tatitude. (CE. § 2:2%, pp. 100-101, Exhiblt JX 2(a))

3-402. James L., Heckman is cmployed as a fisheries biologist by thé

¥. 3. Fish and Wildlife Service and has been for eighteen vezrs. He ig
presently the Program Mansger of the Northwest Fisheries Program, Division
of Fishery Sexrvices. The Portland Regional Office of the Division of
Fishery Services covers six western states and provides technicsl sssist-

ance in fishery msnagement to Indians and managers of federal lgndg;

agencies, including Fisherieas and Geme Departments of Washingiton. Pro-
gramming the production and distribution of hatchery fish to these co-

operators im an activity of that Division, TFor exgmple, after a request
from a coeperator (e.g. Hashingteﬁ Game Department) for fish, it dat&rmines.

whether and how meny fish from the national fish hatcheries
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wiil be distributed to the requesting cooperator. Mr. Heckman received
hils B.A. degree in Zoology from tha University of California at Berkeley
in 1952, His firet position after gradvation was as a biologist for

the United States Bureau of Reclamation in California in 1952. Be then
went to work as a biologist for the Oregon Figh Commission in 19534, Im
this capacity, he worked in Colu&bia River investigations of the szlmon
and steelhead commercial fishery and participated in population studies
of Columbia River steelhead., He came to the Bureasu of Sport Fisheries
and Wildlife In 1955. With the Bureau, his work has been concentrated
on salmon and steelhead ffom Central California to Alaska. He has spent
considerable time in salmon and steelhead population studies in Northern
California and hae worked closely with Indisn salmon and steelhead figh-
erias throughout Washington for the past 10 years. BRe ig a member of
the American Figheries Society and the Pacific Fisheries Biologists, In
addition to routine duties of hiz present position, he is Chalrman of
the White River Fisheries Improvement Committee and a member of the
Poriland General Electric Company Fishery Prolect Review Committee.

Mr. Heckman has observed Indian river gill net fisheries conducted by
members of the Hoh, Makeh, Muckleshoot, Nisqually, Puyallup, Quileute,
Quinault, Skokomish, Tulalip and Yakima Tribes. As a general matter,
net fishing for anadromous fish is a very important activity for the
members of these tribes. . Generglly, the fishing 18 comprised mostly of
get (gill) netting, rather than drift (gill) netting; drift netting is

often precluded by riverbed and flow conditions.

3-403, At least for the past ten years, for those Washington State
river gystems where there has been a sport fishery but no on-reservation
Indian net fighery, there has been no record of s¢ great a harveat of
steelhead that subsequent years® runs have been diminished. Therxe are

no records of such fisheries showing a harvest of the maximum ancunt of
steelhead which may be taken without diminishing the runs in later years

(i.e. total run less the smount necessary for gpavuing escapement).
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B. GAME DEPARTMENT REGULATORY PATTERES, POLICIES AND PRACTICES
3-425, Arthur Coffin of Yakima, Washington, has served on

the Washington State Game Commission (hereinafter "Game Commission')
for seventeen yesrs, the last two years as its Chalrman., Prior to re-
tirement he was in the banking business. Any expertise he has in the
field of fisheries biology has be;n gained through experience individu-

ally as a sportsman and as a member of the Game Commission.

3-426. Mr. Carl Crouse had been employed with the Game
Department for 19 years arnd has been its Director since 1970. He holds
a B.A. in Zoology and a Master's degree in Wildlife Management from

Washington State University.

3-427. The Game Commission has never held meetings or
corresponded with the Bureau of Indian Affgirs regarding claimed treaty

fishing rights of Iedian tribes in Wegtern Washington.

3-428. In formulating policy, establishing regulations and attempting te

conserve the fish resources under-their jurisdiction the Gime Department
and the Game Commission consider, as the. ultimate purpose in maﬂaging:ﬁ&aae

figheries, a maximum sustained recreational experience fdr the sport

fisharmen,

3429, ' The Gama Commission defines “conservation” as 'wise
or prudent usge." In'determining what is wise and prudent use of the

fish resource, the Game Commission consults experts in the Gzme Department

and the general public. -

3-430. As a matter of policy, it 1is the Game Department's positios that
fts first concern in regulating the barvest of steelhead is the preserva-
tion of that resource; the second concera i3 the prevention of commercigli-~

zation of the steelhead.
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3-431. 4B g matter of policy the Game Commission favors the takling of
game fish ﬁy hook and line over taking by net at all places outside In-
dian reservation boundaries. The Game Department gnd individuel sport
fighermen believe that sn important sspect of gteelhead fishing is the
relatively high ratio ¢f effort to totsal catch which eccurs under current
regulation, There are other aspééts to hook and line fishing for steel-
head which they consider important such as the fgct that the resource can
be mazintained in the face of such a public fighery. The Commission

takes the position that & hook and line fishery is incapable of destroy-
ing a steelhead run and tﬁat no user group, whether Indian or non-Indian,
is capable of self-regulation which would achieve sound conservation on
any anadromous fish run, This position is based upon opinions furnished
by the Game Department. The Game Dapartment takes the position thac‘in—
dian regulation of Iﬁdian off-regervation net fighing for game fish would

eliminzte off-reservation recreational fisheries on the same runs,

3432, The Gawe Department igkeg the position thar state law prohibits
it from comsidering recommendations fn favor of Indisn net Ffighing at
useal and accustomed places outside reservation boundaries. GCame's
position is also predicated upon its view of conservation and of require-~
ments of gppropriate court decisions. As a matter of policy the Director
takes the position that such fighing Is not & wise or prudent use of the
steclhesd resource, He believes a net fishery is more efficient than a
hook and line fishery because a net can tgke more fish thar a hook and
line during the same time with less effort. In his opinion if the De-
partment were required to permit net fisheries for steelhead on rivers
outside reservation boundaries, the Department could regulate the net
fisherles to conserve the resource but all other figheries for steelhead

would be subservieant to such regulated net fisheries.
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3-433. In getting regulations for bgg limits and seasons, the Game
Commission considers information relating to the particular streams or
rvivers involved. It receives estimates of the relative gize of coming
steelhesd runs from Game Department personne}. The Game Department con-
giders catch records and escegpement data as indications of the size of
rung, Catch records, which have'been-kept from steelhead punch cards
since 1947 for all rivers having s steelhead rum, ere the primary source
of informatfion in this regard. Escapement data is estimated from spawa-
ing ground counts, which have been compiled over the last tem to twelve
yearg for the major riyer‘syatems, and from counts of fish at racks and
damg, The Game Department attempts to estimate total fish in a ruun only
from rack or dam counts. Currently, such counting is done at Mud Mountain
Dam on the White River and at a fish rack on the Cowlitz River, The
Department algce has fnformation from such.counts at the dams on the Co-
lumbia River. The Department has also, during the 1%60's, maintained =a
counting rack on the Elochoman River, Generally speaking, these dams
aad racks measure tha nusbeors of fisk {m the rum &t thai point in the
river where the facility is located. As 1ts catch statistics and escepe~-
ment dats come to cover longgr perfods and become more accurate, the Game
Department will become better able reiiably te protect the steelhead runs
and to harvest the resource more efficiently. The Department believes
the primary purpose of seasons for taking game fish is o pregerva the
resource for later years by retaining sufficient spawning escapement,

The Game Department regulaticns setting hook and line scasons are desigred
to take account of long term trends in game fish runs; so that, 1f there
has been a consistent overescapement to spawning grounds the Department
will adjust 1ts coming seasons to provide for greater angler harvest;
and, L1f there has been a consistent underescapement to spawning grounds,
the Department will adjust its coming seasons to provide for a decrease
in angler harvest. In recommending bag limits the Department considers,
among other things, past and present stream flows and the amount amd con-

dition of steelhead planted in the broed year.
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3-434, The Game Commission has not promulgated any administrative and
procedural rules for the conduct of its business other than those pre-
scribed in the Weshington Administrative Procedure Act, BCW Ch. 37.12,
and in relevant portions of the Washington Administrative Code. When
passing temporary regulations, the Gsme Commission and the Game Depart-
ment follow the Washington Aﬂministrative Procedure Act, BRCW 34.04, ex-

cept when specific exemptions arc made by the Code Reviser.

3435 The Game Commission hoids four meetings, as required by statute,
in April, June, Cctobar aﬁd Janugry end also normally holds two or three
gpecial meetings per year. Members of the public who have requested
notice zre informed of these meetings and the agenda therecf through the
press and by letters gent by the Game Department., The Game Department
gsends out a preliminary ggenda followed by a final agenda to those who
have requested notice and to the press. The Department considers recom-
mendations from the public together with its own views and presents its
recommendgiions to the Game Commission at the meeting. The preliminary
sgenda for Game Commission meetings is complled and distributed entirely
on Qhe initiative of the Game Deparment. The Game Commission Chairman
feels that it is the role of the Game Commission Iin regulatory matters to
provide public imput into Game Department decisions and to leave to the
Game Department all other responsibilities and obligations attendent to

managing the game fish resource in the State of Washington.

3-436, Game Department fishing regulations and propagation cperations
are designed both to preserve the resource and to cnhance the fish supply
for sportsmen., Indians may also be included within the classification

of sports fishermen off the reservation as they might desire.

3-437, The Game Department, pursuant to state law, has mever consi-

dered permitting or‘authorizing any of the Plaintiff tribes to take
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part in the management or propagation of any anadromous fisheries under

its regulatory jurisdiction,

4-438, The Game Department ie aware that the amsunt of fisgh take=z in
nets may be regulatéd by regulatign of net length, the type of net, the
place of fishing and the periods for taking. Net fisheries and hook and
line fisheries can be regulated, from total prohibition to total per-
migsion, with all degrees of restriction in bhetween.

LY

3439, Steelhead punch cards are nsed by the Game Department to compile
catch data on the time and river in which the fish have been csught. The
Pepartment estimates annualisteelhcad catch by multiplying the mumber of
steelhead reported caught on returned punch canrds by a factor designed to
compensate for punch cards not returned, The Department requires treaty
Indizng fishing with hook and line cutside reservation boundaries to have

s free steelhead punch card.

3-440. At its October 2, 1972, meeting the Gsme Commission consgidered

the policy of whether to rec&mmend a regulation for off-reservation Indian
commercial net fighing pursuant to a State Supreme Court decision. Iﬁ
addition to legal advice from 1its attorney, the Commission considerecd oniy
the facts and data presented by Hr, Millenbuch. Prior to his presentation
to the Commission Mr, Millenbach did not discuss the facts and data or
recommendations he presented with sny of the Plaintiff tribes and he had
not consulted with any of those tribes concerming their fishing practices
or techniques, He had not estimated how many Indians would fish, how.
many f£ish would be in the coming run in the Puyallup River, or what speci-
fic level of escapement would be best for that run. He believed that the
Commission was then considering a change in its regulations which gbso-

lutely prohibit such fishing, When it recommended at the October 2nd
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meeting that the Commission not authorize net fishing for steelhead by
Indians pursuant to claimed off-reservation treaty rights, the Game
Department (a) did not consider the ultiméte use which such Indigns
would make of the f£ish taken; and (b) did not know how many Indians or
nets would fish if such fishing were allowed, although its Director ex-

pected there would be many Indians fishing on many rivers.

3-441, The Game Department did not notify in advance any of the
Plaintiff tribes or the United States that it would consider at its
meeting on October 2, 1972, whether to change its regulations so as to
permit net fishing by Indians outside reservation boundariea at usual

and accustomed places under claim of treaty rights because they did not
request to be placed on the mailing list prior to that date. The De-
partment of Game takes the position that it was not required to file a
notice with the Washington Code Reviger, pursuant to RCW 34,04.025 and
34.04.010, statiagthat it was going to consider the matters regarding
Indian off-reservstion net fishing which were listed on the agenda for,
and were congidered at, that meeting. The only record of the Commission's
considergtion of that matter is set forth at pazges 17 through 27 of the
Game Commissicn minutes of that meeting. Those minutes are admigsible in
evidence Ir this case as an accurgte record of the proceedings before

the Commigsion on October 2, 1972, The Game Department tgkes the position
that the Game Commission's action on October 2, 1972, described in its
minutes thereof, concerning off-reservation Indigm net fishing, was not

an "order", '*rule%, or 'regulation' as those terms are used in the Washe

ington Adﬁinistrafive Pfocedure Aet. RCW 34.04.025, RCW 34.04.010,

RCW 77.12,040, BCW 77.12.050 or RCW 77.12.060. The Game Department de-

scribes the Commission's action as "an order of policy for consarvation®

and states:

What we were considering was whether an Indian net fishery
would be inconsistent with the conservation of steelhead.

We determived that Indian net fisheries, the establishment
of Indisn net figheries would be incongistent with conserva-
tion.
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The Game Department states alsc that the result of this conslideration
was the Commission’s determination not to proéide a regulation. The
Game Commigsion further takes the position that this consideration and
action by it constituted fulfillment of the following mandate of the

Washington State Supreme Court in Department of Game v, Puvallup Tribe,

80 Wn.2d 561, 571 (May 4, 1972):
We hold that it {3 {iocumbent upon the Department
of Game to provide, annually, regulations for a Puyallup
Indian net fishery of steelhead when it is determined by
the department, upon supporting facts and data, that an

Indian net fishery would not be inconsistent with the
mecessary conservation of the steelhead fishery.

3442, The recent construction of the Gawe Department Chambers Creek
Hatchery was financed by federal funds under the Anadromous Fish Conservation

Act, 16 U,5.C., Sectien 757a~757f.

3-443, Until the late 1940's, both the Department of Game and the
Department of Fisheries engaged In programs designed to augment the

State's steelhead resource by egg~taking and hatchery breeding. Thereafter
the only state programs designed artificially to augment steelhead runs have

been carried on by the Game Department.

3~444. The Game Department is aware that planting of pre-smolt size

steelhead may create an adverse competition with natural stocks which

would not otherwise occur with smolt size plants.
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3445, The Game Department's steelhead planting program has grown from
a relatively insignificant contribution in the 1940's to a sigmificant
constribution to steelhead fisheries since 1951, The Game Department in
early 1973 was producing three million winter steclhesd smolts and 1.5 -
2 million summer steelhéad smolts in its hatchery program. The Depart~
ment plants steelhead in approxﬁﬁately 60 rivers currently, these gener-

ally being the major rivers. Mr. Millenbach estimates generally a "five

percent return” from. steelhead.plants. in Washington State rivers. Not
all‘river systéma gustaining. patural. steslhead runs are planted, RNot
zll planted rivers have.béen‘subject‘to marking experiments., In deter~
wmining where to plant steelhead and how much ko plant, the Game Depart-
ment considers the relative size of the river system, the punch card
records of sports catch in previous years, the Department's capacity to
produce steelhead smolts and the amenability of the river system to
sport fishing. The capacity to preduce smolts is considered as the most
decisive factor. It is & general policy of the Game Department t¢ plant
at least ZG,000 stéelheaﬁ smolts in esch planted river. This policy 1is
a  result of the Department’'s determination that such a volume of plant-
ing is neceszary to encoursge & sufficient level of sport fishing to

utilize the resulting sugmented run,

3=446,  The Game Department knowe of no instance where a steeihead run,
either fully natural or artificially sugmented, has been destroyed by

fighing.

B3-447, The Game Department does not have datag indicating the level

of the natural steslhead resource prior to 1940,

3-448, The Game Department 18 aware that there is an on-reservation
Indian fish trap on the Skagit River, and that the trap tekes wmostly

salmon and a small amount of steelhead. The trap has not destroyed or
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grounds,

~ decimated the steelhead run in that river. The trap is an estuary trap
- gnd ig not capable of destroying a steelhead run.

r ‘

| 3-449, As an abstract principle, Lf the Game Commission reduced the
daily or total annual catch of steelhead in a river, there would be a

correspounding increase in the number of fish arrivicg at the spgwning

A teduction in the number of steelhesd fishing days would produce
some increase in the number of steelhead surviwimg to spawn. However,
it fs Game's poeition that this is not g practical method of managing

the stcelhead regource,

3=4 50, The Game Department steelhead seasons vary from river system
to river system, due to the fact that the spawning period begins earlier
in the smaller systems and that steelhead runs in different systems vary
in quantity and timing., The Department attempts to protect steelhead
spawning arcas throughout'the river environment, although 1t does permit
fishing in gome river arcas wherc steslhead spawn, The Dépaximent has
set upstream deadlines, above which no one may fish, iIn order to provide
an undlsturbed area for spa?ning. There is no downsiream deadliine. The
Game Department permits fishing for steelhead in all wmarine areas withian
its regulatory jurisdiction. Salt water steelhead fisheries‘are insig~
nificant. Most are located on Whidbey Island at Bush Point and Lagoon

Point,

3-451, From its experience, it is the opinion of the Gsme Depsrtment
that immature steelhead are rarely taken during the winter season. The
Department designs its sessons generally toc prohibit fishing on the
migrants which move to sea during the spring months. From its data re-
garding trout and from its experience, the Game Department is alsc of
the opinion that, of those i{mmature steelhead which are taken and thrown
back because they are not of legal size, there can be mortali;y, pre=
venting the dying figsh from later comtributing to natural perpetuation

of the run through spawning.
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3-452. The Game Department has no recorded statistics indicating
whether fishing on spawning grounds by weans of drift nets, drag nets,

dip nets, set nets, gill nets, or purse seines will cause "prespawning

mortality® as that term was used in State v. Meses, 79 Wash.2d 104, 117
{1971); but Game belicves, based oo observations, that such activities

-

would cause prespawning mortality.

3=453, Salmon and steelhead frequently spawn in the ssme areas of the

various river systems.

3-454. There is an operating undersgtanding between the Department of
Fiecherics and the Department of Game regarding late fall commerciael fish-
eries on gzlmon in Puget Sound., Part of the undergtanding 1s that the
Department of Fisheries will usually close those commercial fisheries
érior to the date of Hovember 20 1If they begin to take substantfal numbers
of steelhead, This understanding has resulted from verbsl, unrecorded
information that in approximately 1968 g late gill net fisghery for salmon
in Puget Sound was taking substantial numbers from an unusually early

steelhead run.

3-455, The peak months of the winter steelhead run in Washington are

December and Januagry; the peak months fer summer steelbead are July and

August.

3-456, The Gsme Department has not undertzken gny studies to determine
the effect on steelbead of special treaty Indiagn net fishing seasons for
salmon which have been set in recent years by the Fisheries Department.
The Ggme Depgrtment is unaware of any studies which reliably conclude that
an Indian net fishery for steelhead located on a reservation and unregu-

lated by the state has caused a decreasge in the steelhead run.
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1 3-457. Other than the Histata and Cumins report {(USA-1), the Game
2 Department has no records specifically detaliling the catch of steelhead
s which is taken incidentally in the galmon commercial figheries. The
* Game Department‘'s knowledge of steelhead ocean distribution patterns is
5 taken from Canadian-American research experiments in the North Pacific,
‘ from records of the limited gports catch near Widbey Island and from the
’ incidental steelhead catch in the commercial salmon fisgheries. Occasion-
° ally, steelhead are tgken in southern Puget Sound both by shore fishermen
’ fishing for steelhead and by boat (troll and spin) fishermen who sre
o fishing primarily for salmon. The Game Department does not operate any
o test fisheries on steelhead runs in Puget Sound or the rivers emptying
- into the Sound.
13
14

3-458, The Game Department considers that a generally beneficlal es-
° capement percentage for steelheed is 25 te 50%. This general figure is
' based on general lmowledge concerning steelhegd and the opinions of Harry
7 Wagner and Loren Donaldson. The Game Department has very limited data on
® the total number of fish in steelhead runs. The Game Department has not
. been able to determine whether an excess of steelhead spawners sbove the
Zj amount & river system could sustain would be harmful to the zun.
22 ‘
0 3«459., Currently the large number of factors which influence eventual
04 survival of steelhead make the capability of the Game Department to pre~-
o5 dict the size of steelhead runs extremely difficult. By examining the
2; current water flow and plant records for the steelbead which will be re-
o7 turning in the coming year, and by examining spawning grounds counts for thg
o8 brood year (when available), the Game Department does estimate whether the
29 coming steelhead runs In named rivers will be greater or smaller than in
10 prior years. These estimates are usually made in responge to sport fisher-
31 men inquiries concerning the location of the better runs in the coming
32
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‘Quilleyute River system:

year. The Department does not formally estimate or predict future rum

size but docs make general comments on 1tg relative abundance,

3-460, The Game Department is gware that in the Columbia River, where
the figheries are regulated cooperatively by the States of Oregon and
Washington, there are recreationél fisheries for steelhezd in the same
areas of the river where treaty Indians are taking steelhead commercially
by net. The Game Department believes that there is a conflict in these
areas because the net fisheries asppear to have swept the available stocks
before they could reach tﬁe recreational fishermen and because im certain

areas the net fisheries appear to have entengled the lines of the recrea-

tiongl fishermen.

3-461, The Departmert of Figheries has in recent years operated a
fish rack on the Sgmish River. The rack operators have recorded steel-
head adults which have passed through a eports fighery below. Pianch card
data and records fiom the rack fodicate thst the sports Fishery in that
river took between 65 and 70% of the run. The Game Department was plant-
ing approximately 50,000 smolts in the Samish ﬁiver during this pericd.
Although there would not have been a straight-line relationship, an
incregse in the planted smolts (if avallzble) would have Increased the
size of the Samish River steelhead runs. There was no Indian ou- or off-

reservaetion fishery for steelhead on the Sasmish River during the peried whe

the rack has been operated.
3-462, Following are accurate data concerning steelbhead runs in the

a, The lowermost 2-1/2 to 3 miles of the Quillayute River flow
through the Quileute Indian Reservation and the Olympic National Park.
The State of Washington has no jurisdiction over fishing by members of

the Quileute Tribe in these areas. The State has never attempted to
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exercise its police power with respect to fighing activities by Indians
on what it recognizeg to be an Indlan reservation.

b. Historically {prior &t least to formation of the Gsme Pe-
partment in 1933), members of the Quileute Tribe have fighed with gill
nets for salmon and steélhead in the Quillayute River both within and
upstream from the above described arez and in the lower portions of the
Soleduck and Bogachiel Rivers,

¢, The winter steelhead run in the Quillayute River system
commences In strength about December 1 and extends in major strength in
the lower portion of the s?stem through Harch, During the period December
through February the Indian catch is predominantly, if not entirely,
steelthead. During the 1971-72 run approximately twenty te thirty Indian:
glll net f£ishermen fished the Quillayute River but not the entire gystem.

d. DPuring this time of Indian net fishing sportsmen have fished
the river system both as bank fishermen and as boat fishermen. Thias sport
fighing 18 mostly upstresm from the majority of Indian nets, but at times
Indfans and gportemen fieh the sgme stretches of water, Agents of the
Game Department have arrested Indians who have fished for staeclhead cut-
pgide of the reservation and park area in gny time, place, and manner other
than that permitted by state law.

e, Several of the locations desirable to Quileute Indians for
effective get net Ffishing on the {Quillayute River are located upstreem
from the Olympic National Park in waters under state jurisdiction. Since
the creation of the Game Department the Indians have been permitted to
fish in these waters for steelhead only in accordance with state law.

f. The Quillpyute, Soleduck, Calawsh and Bogachiel Rivers were
open to steelhead fishing under the Washington Game laws and regulations
from December 1, 1971, to February 29, 1972. The portions of those rivers
west of U, S, Highway 101 were open for an additional period until

April 30, 1972, ené for an additfonmal period during the summer sesson.
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g. The State of Washington licenses guides to take parties
of sport fishermen (usuglly consisting ef two fishermenr per boat), salong
the Quillayute River system, Operators of these boats generally charge

parties $60 per trip. The operators advertise to attract gport fisher-

men to fish that river system.

3-463. Prior to Octeber 2, 1972, and currently, the Game Department
has heen aware of the following facts concerning steelhead runs in the
Quillayute River system:

a. There is an Indian net fishery unregulated by the Game
Department which takes steelhead within the b&undaries of the Quileute
Indian Reservation and within the boundaries of the Olympic Kational
Park; |

b, There is a relatively small recreatlonal fishery for
gteelhead within the Olympic Hational Park regulated only by the National
Park Service and a treaty Indign net fishery within the same water arvea;

c. There is a recreational fishery for steelhead regulated by
the Game Department on the Quillayute River system above the eastern
boundary of the Olympic National Park (hercaftor referred to as the Yuprive
sports fishery");

d. HNet fishing for steelhead by treaty Indians above the
boundaries of the Park is prohibited by the Game Department;

e, All steelhead planting by the Game Department in the
Quillayute River system cccurs above the Park bonndéry;

€. Catch statistics from punch card data of the upriver sports
fighery show an increase in steelhead catch in recent years;

g. Planting records of the Game Department show an increase
in steelhead planting in recent years,

H. Since the planted steelhesd smolts must pass through the
Park and Rescrvation in thelr seaward migration and must in their return

as adults pass through the Reservation and the Park before they become

Page 72 - FINAL PRETRIAL ORDER

3

25




10
11
i2
13
14
15
16
i7
18
19
20
21
22
23
24
25
28
27
28
29
30
31

32

GPO:
197 @ - 419 - 571

available to the upriver sporta fishery, the increased catch in the up~
river spofts fishery could not have occurred unless increased numbers of
steeihead had passed through the Indian net fishery;

4, The planted fish have also increased the Indigzn net catch.
3464, The Game Depariment is’ﬂware thet there are considerable fluc-
tuations in the percentages of steelhead runs taken by steelhead fisher-

men from year to year.

3-465, The number of winter steelhead smolts planted in the Fuyallup
River system has fluctuvated, partly as a result of the fluctuating pro-
duction of the Puyallup batchery, but principally as & result of the

Game Department's over-all steelhead planting program.

3-466, Data from publicaticns of the State of Washington show the
following number of steelhead arriving at Buckley Dam above the Pauyallup

and Mouckleshoot Indian nei Lisheries:

1951 1,122
1952 798
1953 1,424
1954 1,209
1955 204
1956 533
1957 368
1958 156
1959 163
1960 279
1961 204
1962 458
1963 265
1964 347
1965 683
1966 906
1967 789
1968 647
1969 476

3467, In concluding that the Puyallup Indian net fishery in the
lower Puyailup River from 1958 through 196d increased the take of steel~

head to the point that an inadequate number of fish esceped the total
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fisheries below Buckley Dam ( Including that fishery, a recreatiomal
fighery and the Muckleehéot indinn Reservation fishery), the Game Depart-
ment hes relied only on the data set forth in the documents designated

in this Pretrial Order as Exhibits USA-15, USA-16, USA~17 and USA-18.
This conclusion of the effect of the Puyallup Indian net fishing is com-
fined to the effect on the naturdl runs in the White River system. Siuce
1960, the Game Department has planted substantigl amounts of gteelhead
smolts in the White River system, The Game Department's available data
ghow that the sports catch and the tofgl voluwe of steelhead transported
around Buckley Dam hav? increased since the Department began planting

gteclhead in the White River.

3-468, The Gesme Department has not been able te determine whether an
excess of stesliiead spawners above the amount a river system could sustain

would be harmful te the run,

3-469. As cne basis for its conclusion that a hook and line fishery is
the wigsest uge of the steelhead resource, the Game Department rvelies on a
study which coacluded that a steelhead fisherman contributes approximately
$60,00 in genergl benefit to the econcmy of the State of Washington for

sach fish caught.

3-470. In the opinion of the Game Department, its steelhead planting

program can be used to reestasblish decimated rung when other envirommental

conditions are adequate.

3-471. With respect to the estimate cited by Mr. Millenbach on October 2
1972, that gill nets have a capability of taking 98% of an anadromous fisgh
run, Mr. Millenbach was referring to the 1956 Annual Report of the Interw
national Pacific Salmon Fisheries Commission, specifically at pages 19-20.

Mr. Millenbach believes that the Fraser River system has never been planted .
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with steelhead. He is aware that there ig g commercial net fishery on
the Fraser River which takes steelhead. He believes that that fishery

has not destroved or decimated the Fraser River steelhead ruos.

3-472. Indian net fishing which i¢ confined geographically (similar

to the limits provided by reservation boundaries on current on-reservation
net fishing) in a manner may be regulated and controlled to prevent
overhasrvesting, assuming that some power of effective regulation exigts

to limit fiching az te time and gmount of gear and enforce the limita-
tion effectively and gssuming further that there i3 a geographically

confined area,

3«473. The Game Department would be able better to manage the steel-
head resource {f its factg and datz were specific as to individual river
systems, but budget limitations of the Game Department preclude

the acquisition of thia data at this time.

3474, The Game Department has avoided gtocking the Quinault and
Queets River systems because of limitatfons in their hatchery program
and because of opposition by sportsmen groups among other reasons.
Prior to October Z, 1972, and currently, the Game Department has been
gwere that there 18 a recreational fishery for steelhead outgide and
above the reservation on thosge rivers and that the steelhead resource

on those rivers has been maintained,

3-475. Prior to his retireaent on July 31, 1973, Walter Heubrech was
Chief of the Wildlife Management Bivision of the Game Department, and
had been in that position since 1954. Mr, Neubrech had been with the
Game Department for 36 years. The Wildlife Management Division is the
law enforcement section of the Game ﬁepartment. Mr. Keubrech referred

major questions concerning Game Department lgw enforcement to the
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Pirector for determination., The ouly written finstructions to wildlife
agents regarding Indian huntihg and fishing problems are contained in
the annual GCame Department pamphlet. This does not imply that law en-

forcement procedures are not otherwise given to wildlife agents.

3476, Mr. Neubrech describes the actlion of the Game Commission of
October 2, 1972, concerning Indlan net fishing ocutside reservation, as

a refusal by the Commission to make any special concessions for the taking
of steelhead by Indigm people.

3=477. Hr. KHeubrech considers- the'Qﬁinault (with the Queets), the
luomi, Maksh, Squaxin Island, Sauk-Suiattle, Skokomish, Yakima, Upper
Skagit River, Stillagusmieh, Quileute and Puyallup Tribes to be treaty
tribes. He contends that the Muckleshoot Tribe is not a treaty tribe,
and bases this contention on the decislon of the Washington State Supreme

Court inm State v, Mosesm, supra.

3-478, It is the position of the Game Department that s treaty Ierdien
tribe possesses treaty rights to fish without a liconse only within the
area which was ceded to the United Stgtes in the particular treacy

wherein the tribe's rights are secured.

3-479. The following are descriptions of the policies and practices
0f the Game Department with respect to nets, boats and other gear which
may be seized in the course of the law enforcement dutiea of agents of
that Department:

a. When gn unattended net is sefzed and the owner i3 not
immediately fdentifiable, the net is marked and stored in Geme Departument
facilities, but no specific written record is made of each seized net;
the nets themselves and the written summaries consgtitute records of

seized gear;
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b. It is within the seizing officer's discretion whether to
send the seized gear to Olympia or to keep it in the regional office
where it was selzed;

c. The only Game Department accounting of selzed nets is a
periodic check which results in g record of the number of nets which
have been selzed gnd the dates of selzure;

d. When there are only two or three fish seized with the gear,
no record of the disposition of those fish is kept;

e. The Department has never asked a court to declare for-
feiture of gelzed, unéftended nets;

f. tihen the Department has seized boats or motors, they have
been kept as evidence against an fdentified defendant;

g. Property is selzed for the purpose of introduction Qs
evidence in court;

h, If a& person is acquitted of a charge, his gear is returned,
but np restitution is made for figh ﬁhich have been geized with tha gear be
cguse the fish gre rendered valueless due to the passage of time and the
delay in court gctions. They are digposed of to charitable or public
ingtitutione,

1, It ig comtrary to policy to seize & net which has not been

seen engaged in Illegal use.

3-480. For three or four years following a &-4 decision by the Wash-
ington State Supreme Court, the Game Department avoided enforccment of its
regulations prohibiting Indign net fighing for stcelhead on the Puyallup
River. As a result of violent unrest acong non~Indians, the Deparfment
reinscituted enforcement, one of the results of which was the arrest of

Marlen Brando and Bob Satizcum,

3-481. There are gpproximately eighty-five to one hundred enforcement

officers in the Wildlife Management Divigion stationed throughout the
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State of Washington. The Game Department has a fifteen-man, specifically

equipped "Tactical Squad" which has been used in disturbances arisieg

from controversy about Indians fishiug for steelhead with nets.

3-482. The Game Department and the Fisheries Department often cooper~-

-

ate in investigation and enforcement ¢of laws and regulations which are
within each other's jurisdiction.

3~483, The Game Department has law enforcement jurisdiction to cone~
trol aoy actlons which diéturh the stream bed or gravel in the steel-
head streaws of the state outside federai enclaves,

3-484, The Game Department has no data or opinions concerning the
level of steelhead runs in the Washington Territory between 1840 and
1860, .It believes that during that period there were patural runs of
steelbead and that they fluctusted due to natural conditions.

3-485. The Game Department takes the position that laws enacted by
the Washington State Legislature need not be shown reasomable and nec-
essary for conservaticn of the fisherf in order to be binding on treaty
Indians fishing at usual and accustomed places cutside reservation
boundaries beyond the fact that said legislative acts must have the
same degree of reasonableness to apply to Indlans as is comstituftion=-

ally required to apply them to other citizens in the exercise of

state police power,
3-486, The Game Department has never given consideration to the
claimed treaty fishing rights of any of the Plaintiff tribes as an
interest to be promoted in the Department's regulatory, wmanagement

and propagation program,
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3-487. The Game Department has never considered permitting a fish-
ery for steelhead outside reservation %oundaries by any of the Plain-
tiff tribes, using methods other than angling when the purpose of such
a fishery would be:

a. To provide harvestaed fish only for dietary consumption
by members of the tribe;

b. To provide harvested fish omly for use imn cultural cerc-
monies or practices of the tribe;

¢. To provide, through sale or barter, funds necessary to
sustain the cconomic w;ll-being of individual Indiazns; or

d. To provide a supply of fish which can be commercially

exchanged as part of.a continuing tribal enterprise.

3-488. The Game Department does not comsider any of the holdings

of Sohappy v. Smith, 302 F.Supp. 899 (D. Ore, 1969), influential in

adopting regulations regarding the time, place and wanner of taking

steclhead,

3-489. The Game Department’'s regulation of members of the Plaintiff
tribes in the exercise ¢of their clalmed treaty fishing rights iIs prea-
ised on the contention that, except for a right of access over private
lands and the exemption from the payment of license fees, the treatieg
Involved in this case afford those Indians no rights beyond those ac-
corded under the Fourteenth Amendment to the Unfted States Constitution

and the provisions of the Washington State Constitution.

3-490, With respect to Indian fishing outside reservation boundaries,
the Game Department has never:

a. Provided the treaty Indians an opportunity to take by
means fezsible to them other than angling, a share of thg fish re~

source which is fair by comparisen with the share available to spoxts
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anglers; Game denies any inference that the Indizns are treated in any
manner other than non-Indian citizens are treated; and further denies
any inference that the Indians are entitled to a greater share than
other sports anglers to the steelhead resource.

b. Considered perpetuation and improvement of the size and
reliability of the fish runs as the sole controiling objective of its
conservation regulations,

¢. Adopted regulations regarding such Indian fishing on an
annual basis upon specific supporting facts and data; Game dgnies that
there is any duty un&é; the treaty to set any special regulations for
Indian fishing outside of their reservations.

d. Considered as fundamental to its regulatory choice con-
cerning time, place and manner of Indian fishing the cultural and
economic value of ffsh harvesting to Indians; Game denies any cbliga-
tion to provide special treatment for Indians fishing off the reser-
vation,

e, Adopted, as its own, tribal propessals for regulation
of the Indian fishery, except to the extent that it has shown that
the tribal proposals will not be reasonable and necessary for con-
servation of the specific run involved; Game denies any lepal oblii-

gation to do so and states that to do so would be contrary to law.
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1 C. FISHERIES DEPARTMENT REGULATORY'PQ;;CIES AND PRACTICES
2 3-575. Thor C. Tollefson has been Dircctor of the Department of
3 Fisheries since May 1, 1965. Prior to that time he had not had any
4 experfence in the biclogical aspects of fisheries management. The
& duties of the Director are set forth in the Revised Code of Washington.
6
4 3-576, The regulations and management by the Department of Fisherties,
8 regarding salmon harvesting, govern the taking of those fish throughout
4 thelr entire migratory course within the waters of the State of Washing-
10 ton, except as to*honv;ntion watersduring periods of regulation by the
i1 Internztional Pacific Salmon Fisheries Commission whose regulations the
12 state is required to adopt. (See JX 2{a) pp. 101-103)
13
14 3=-577, The Department of Fisheries takez the position that it has
15 three clients: (1) sport fishermen, (2) commercial fishermen and (3)
16 Indian fishermen. The Department attempts to design its regulations and
7 management so that all three of these clients cap participate in har-
18 vesting the amount of fish which may be taken consistent with preserva-
19 tion of the rescurce. In the years pricr to 1968 the Fisherles Depart-
20 ment did not 1list Indians as a separate client in its budget requests
21 to the Washington State Legislature.
22
23 3-578, In recent yvears the Department of Fisherics has, on an area-
24 by~area, tribe-by~tribe basis, begun to develop regulations permitting
% off-reservation, treaty Indian net fighing for salmon. Tribes involved
26 in areas other than the Columbia River include the Hoh, Quileute,
2 Nisqually, Puyallup, Squaxin and Makah. As to the runs originating in
28 these riversa, the Department is aware tha?, in gdditicn to the Indian
# net flsheries, there are state-regulated river spert fisheries, marine
% sport fisheries, agnd commercial fisherieg throughout the migration of
“ those runs within the waters regulated by the State of Washington as well
¥ as fisheries outside those waters.
wno 9. || Page 81 - FINAL PRETRIAL ORDER
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3-57% The Director of the Weshington Department of Fisheries pro-
posed fn 1968, prior to the decision in Séhaggz v. Smith, 302 F.Supp.

899 (D. Ore. 1969), that the Oregon and Washington regulatory authorities
provide a fair and equitable opportunity for treaty Indians to take fish
above Bomneville Dam, Oregon did not agree to the proposal until after

the decision in Sohappy v. Smith, supra.

3-580. In regulating the various salwon fisheries, the Department of
Figheries compiles and examines daily cstch reportg, and compares those
reports with reports in previous yeare. If the compatison znd other
indicia of run size ghould indicate that the particular run is larger
than the Department'’s predicted run size, the Department generally ex-

tends its seasons; 1f the comparison shows a smaller run, the Departmeat

takes emergency action to restrict the length of the seasons.

3-581. In the paat, the Department of Figheries has not regarded the
salmon sport fishery Im Puget Sound to be of major regulatory concern,
because, as compared with the commercial net fisheries, the sport fishery

does not need to be managed on a day-to-day basis,

3-582, The Departmant of Fisheries £§k33 the position that it ig more
difficult to increcase the salmon runs in the river systems involved in
this'case than in the Columbia River by the method of further restricting
marine sport and commercial fisheries because fisheries in the case area

harvest from mixed stocks. This fact decreases the predictable affect of

a general marine fishery restriction on the number of fish reaching

specific rivers. Additiomelly, the management technique of estimating
escapement before any harvest by the use of dem counts i{s not available
in the case area. A general restriction of marine fishing for salmon

would result in wastage of gsalmon in the rivers.
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3-583, The Department of Fisheries has moved further north the
northern deadline of its south Puget Sound preserve (where no commercial
fishing is permitted), The intended result, and the effect of this
action, was to increase the salmon run availsble to treaty Indians in
the Puyailup River by further rgptricting commercial fishing in the
Sound. The Fisheries Department usually roughly estimates the number of

salmon which will escape the marine fisheries as the season progresses.

3-584, The Department of Ficheries has attempted Lo follow the spirit

of Schappy v. Smith, éupra, and in doing so has, with some difficulty,

attempted to enhance the Indians' harvest opportunities by limitations

on other users.

3-5835. The principal method of limiting the commercial take from the
galmon runs is limitation on the number of days when fishing is permitted.
The Department attempts to provide that the number of days permitted is
at the sezme point in a rup, relative to its peaks and low points; such
that, if the commercial fishermen in the north Sound are given their

days during the time when the run is at its peak in those areas, the
Indiagn fighermen in the rivers are given their days during the run's

pezk in the rivers. Gear limitation is another method of limiting the

opportunity to catch fish,

3-586. The Fisheries Department haﬁ determined that the best gtandard
for achieving fair and equitable regulation of treaty Indian fishing is
to provide a fair and equitgble opportunity for the Indians to take a
fair percentage of the harvestable fish within the waters of the State

of Washington.

3-587. The Fisheries Department licenses reef net operators and

statutes of the State of'Uashington degignate reef net fighing arcas.
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1 3-588, The Figheries Department is aware that the Quileute Indigns
2 £ish off-shore for salmon by trolling., The only distinct regulatory
3 treatment given to these fishermen has been to provide in cne or two
4 seasons a geographic arca wherein other trollers may not £ish.
5 -
8 3-589, During certain portions of the year the taking of pink gnd
7 sockeye salmon from certain waters of the State of Washington and of
8 British Columbia, Canada, is regulated In accordance with regulations
S prescribed by the International Pacific Salmon Fisheries Commission
10 pursuant to treatiés éetwaan the United States ard Cgnada. The provi-
1 glong of these regulations are gpproved by said International Commission
12 and forwarded to the reaspective goveroments for adoption as domesifc
13 regulations. These regulations as they apply te waters of the State of
14 Washiongton are usually promulgated and enforced by the Director of the
15 Washington Department of Fisheries as state regulations. However, under
16 the gppliceble International treatics and statutes of the United States
17 enacted pursusznt thereto, the United States has both the suthority and
18 the obligation to enact the Internaztional Commission's recommendations
19 as domestic federal regulation and directly enforce them if the State of
20 Washington does not do gso. While the Commissfon's jurisdiction is limit-
= ed to protection of pilnk and sockeye galmon, its regulations which limit
22 the types of gear which may be used or the times during which certain
23 types of gear may be used in Convention waters have a coincidental effect
24 on the taking of coho, chum and chinook sglmon which are present during
25 the times that such regulastions are in force. The waters to which such
24 internationally prescribed regulations apply include some of the usual
2t ‘and accustomed fighing places of some of the treaty Indian tribes,
28
29 '
3-590. In regulating the Awerican and Canadian net figheries on pink
% and sockeye salmon bound for the Fraser River system, the International
:: Pacific Salmon Fisherles Commissién has éttempted, pursuant to provisicas
Wi O 08 - 57 Page 84 - FINAL PRETRIAL ORDER
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of the applicable treaty, to provide an equal take to the Canadian and
the American commercial fishermen in the Strait of Juan De Fuca, Nor-
thern Puget Sound and the Strailt of Georgia; such that when it appears
that fér éxample, the Canadiang have taken significantly more fish than
the Americans, the Commission will adjust its regulations to pemmit
Americans to catch up, All harvesting on Frager River gtocks 1is intended
te take only so much as will not damage the run. While gsome tributaries
te the Fraser River have shown an underescapement as a result of the
fighing efforts {n the Straits and elsewhere, the regulation of Fraser
River stocks by the International Commission s generally regarded by

fisgheries biologists as well managed.

3-591. Under guidelines established by the U. 5. State Department at
the instance of the Department of the Interior, the U, 8. Commissioners
on the International Pacific Salmon Fisheries Commission have sought re-
cently in their activities on the Commission to protect the treaty fish-
ing rights of cne or wore of the Plaintiff tribes. As a U. §. Com~
missioner on the International Paclfic Salmon Fisheries Commission, the
Director of the Figheries Department has attempfed to obtain Canadiam
agreement to a greater number of fishing days for the Makzh Indians on
the Fraser River sockeye agnd pink salmon runs, The Canadians have re-

fused. The Director has taken unilateral action to provide more days.

3-592. The Departments of Game and Fisheries generally exchange pre-

posed regulations for comments by the other department.

| 3-593. Some of the pre-season factors which the Fisheries Department

considers Iin estimating the relative size of salmon rums are: escapement
volume of brood stock, water conditions prior to and during spawning,
egs semplings, migration velume, water conditicus during migration and

time of migration.
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3-594, J. E. Lasater has been with the Department of Fisheries for
twenty-two years. He has been Assist;nt Director in Charge of Operations
nine years, He is a fisheries bilologist, with a degree in Fisheries

from the University of Washington. He has done gdditional related gradu;
ate work and has taken fisheries- management training courses. Mr. Lasater
ig head of the Fisheries Department staff team which considers and

recommends fisheries regulations, smong other things.

3-595. Mr. Lasater is of the opinion that coho and chinook salmon

-

compete to a& certain degree for food and survival with steelhead in at

least the following areas:

Hoko DRiver Snohonish River

Clallzm River Green River and its tributaries
‘Sekiu River Stillaguamish River

Dungeness River Skagit River

Elwha Eiver Nooksack River

Dosewal lips River Quillagyute River system

Hamma Homma River Hoh River

Skokomieh River Queets River

Dewatto Creek Quingult River

Tghuya Creek Moclips River

Chico Creek

3-596. Mr. Lasater has testified that in many csases a program which
required the entire salmon fishery to be located at the mouths of the

rivers would be biolegically more precise.

3-597. In recommending regulations for the varfious types of salmon
fisheries, the staff of the Departmeht of Pisheries confire the commer-
cial net fisherles to shorter times and less area because they believe
that the commercial net fisheries can take more £ish for the same amoust

of effort than other fishing techuiques,
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3-598. The Department of Figheries takes the position that the de-

cigiong in Puyallup Tribe v. Department of Game, 391 U. 5. 392 (1968),

and Department of Game v. Puyallup Tribe, 80 Wash.2d 361 (1572), hold

that the right of Indians to fish pursugnt to treaty at their usual and
accustomed places cutside reservation boundaries is an empty right if
there are no fish which the Indfans cgn harvest at those places consis-
tently with preservation of the resource. It also takes the position
that it must give the treaty Indiens fighing at those places an equi~
table opportunity to take a portion of the sgalmon runs.

3-599, The Department of Fisheries has undertaken to augment the
volume of fish gvailable to treaty Indfans fishing st their usual and
gecustonmed places outside reservation boundaries by at least the foi-
lowing actions:

a. The Department cgnsidera the interests of the Indian
fishery vhen formulating its regulations;

b, The Departuent attenpts to determine how many Indians will
fisgh, vhat their effort will be and what their estimated take of the
Indien fighery will be;

¢. The Department has adjusted the number of days when the
comnercinl fleet c¢can fish;

d, The Departﬁent has closed certain areas to neon-Indian
fishing in the marine waters, such as in East Pass ard South Sound Pre-~
serve;

e. The Department has incregsed its planting effort in those
streams where the Indian figheries cccur; and

f. The Department has carried on stream improvement work.
3-600. The salmon which are protected from harvest by commercial net

fispermen in East Pass are bound for the Deachutes and other river sys-

temg, 25 well as for the Puyallup River system.
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1 3-601, The major steps in formulating pre-geagon fishing regulations
? . within the Department of Fisheries are: (a) determination of escapcment
3 goals, (b) prediction of run size, (c) intra-staff discussion and

4 recommendations, (d) comferences with the Director, (e) public hearing

g (under Washington Administrative Procedures Act) amnd (f) an sdoption

6 hearing. After the run beginsg its migration through the ficharies

7 regulated by the Department of Fisheries, the Departwment continually

8 collects catch reports and other data, and by comparing that informatiom
9 with similar informaticn for prior years, it determines the relative

10 size of the currzat rum gnd then refines its earlier predictions of run
1 size. As the figh approach the rivers, the Department's predicticns

12 become more precise and accurate. If the run size appears less than

13 predicted, the Department adjusts its regulations by emergency order to
14 further limit the take. Typically, the spectal treaty Indian fisheries
15 are the last of the Department's three clients to tgke from the run.

i6

17 3-602, The Departwent cf Fisheries takes the position, that 1f in the
18 interest of conserxvation it were to consider and to propose an absolute
19 prohibition of net fishing by treaty Indians at their usual and accus-
20 tomed places cutside reservation boundaries, the Department would De re-
2 quired under the Washington Adwminigtrative Procedures Act to zend a
22 notica of its action to the Washington Code Reviser.

23

4 3-603. Through sgreement with the Department of Fisheries, the Squaxin
25 Island Tribe has closed fishing on the small streams outside the Squaxin
26‘ Island Reservation to protect the salmon spawning areas in those streams,
7 "and the tribal fishermen have shifted their treaty flshing into the

28 marine areas of Puget Sound under a special Fisherics Department season.
26

3 3-604. The Department of Fisheries has a cooparative rearing arrange-
o ment with the Squaxin Island Tribe whereby the Department furnishes

32
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imnature salmon to the tribe which then raises them in salt water pens.
The tribe tokes some of the grown fish for commnercial sale and releases

the achers into the Sound to augment the sports fishery there,

3-6G5. The Department of Fisheries takes the position that it is not
properly manasging the salmon resource if there is so great a spawaing
escegpenent that there are figh on the spewning grounds not needed for
spawning. Wastage of fish and potential harm to other gpecies gsd to the
spevning stock ;f the same specles way occur as a result of oversscape~
ment of ealmon at spswﬁlng grounds, TheADepartment has some capability
to utilize the treasty Indicn river net fisheriece so as to harvest numbers
of figh wiich would be surplug to the numbere nceded for speawning. They
have utilized this capability in conjurction with the Muckleshoot, Nig-
qually and Skokomish Tribes. Weather and the physical conditions of the

strezm limit this capability.

3-606, As a resuelt of ipncreassed salmon planting in‘the Kisqually Riverx,

the Department of Flsheries has augmented the sdlmon runs in that river

|l for coming years.

3-607. There is a Nisqually Iedian not fishery for chum saluwon on the
Nisqually River. DPrior to December i, the Indizn net fishery is permitted
outside regervation boundaries under a2 special scason estzblished by the
Department of Figheries. After November 30, the Department of Fisheries
prohibits any off-reservation Indian net fishery for salmon in that river.
The peak of the chum run in the Nicaually River occurs after December 1.
The prohibition of an off-reservation Indian net‘fishery is the result of

a request from the Department of Game to the Depavtment of Figherles that
the prohibition was weceesary te preserve the winter steelhezd run in the
Nisqually River. The Department of Fisherles' esgreement to the prohibition

was not based on ahy concern for pregervation of fhe Nisgually River chum

Tull.
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3-612, The Department of Fisgheries tgkes the position that all of the
fishing interests in the State benefit from hatchery and planting pro-
gramg. It takes a river-by-river approach, considering such things as
its hatchery capacity, stream conditions and fishing effort, in deter-
mining to what extent it will plant salmon in streams or rivers where
there gre Indiasn net fisheries at usual and accustomed places outside

reservation boundaries.

3-613. After the decision of the United States Suprcme Court in

Pruyaliup Tribe w. Department of Game, supra, the Department of Fisheries

began to set special segsone for various treaty Indign tribea which pro-
vided for fishing by net for salmon at useal snd accustomed fishing

places outside repervation boundaries. Some of thege regulations permit
Indian set gill net river fishing for salmen, even though state statutes

prohibit uge of such gear to take salmon.

3.614, Habitat and stream improvement efforts of the Departments of
Game and Fisheries genersglly benefit both salmon and steelhead. The De-
partment of I'isheries generally carries on more of this activity than

the Game Department.

3.615, There are 1ﬁn1tétions whicﬁ may be placed by the Deparxtment of
Fisheries on the time, place and manner of gport and commercial fishing
for salmom in the off-ghore areas within the three-mile limit, the Strait
of Juan De Fuca and Puget Sound which will effectively increase the size
of salmon runs through the water areas of the ungual and accugstomed fishing

places of the Plaintiff tribes,
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3.608. According to the Department of Fisherfies, the following are
accurate statements concerning reef neé fishing near Lummi Island:

a. The Department issues & reef net license to any non~-Indian
who applies and pays the fee;

b. The Department will_ also issue a license to any Indian who
applies and no fee will be charged;

c¢. The Department does not determine the gite where the
license 15 used;

d. The Department regulateg reef net fisherwmen by time and
area; )

e. The Department does not regulate the number of reef nety or
the separation between reef nets and reef net boats, but the Department
does regulate the distance between gears;

f. The reef net gltes are occupled and sold according to agree-

ments among the reef net fighermen,

3-609, The Lummi Tribe and the Department of Figherfes currently dige
agree concerning whether the boundary of the Lummi Reservation goes
directly across Belliugham Bay to Treaty Rock from Polnt Francis or

whether it follows the line of low low water aleng the shora,

3-610. The Department of Fisheries has egtabligshed a time and area in
the Strait of Juan De Fuca whercin the Makah Indians aloune mgy fish for

salmon by commercial trxolling.

3-5611, Recently the Department of Fisheries has been given power to
authorize the moving of fishing gear to places where the Department wants
to harvest surplus fish in the rivers and to limit the entry into the

fishery so authorized.
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3+650. Since 1967 the United States Bureau of Indian Affairs has
issued identifications cards, or approved the issuance of tribal iden-
tification cards, co~signed by an authorized Bureau official and tribal
chairman, to persons whe establish to the satisfaction of both the Bureau
official and the tribe that they are members of a BIA-recognized Indian
tribe which the Bureau recognizes as having off~reservation figshing
rights pursuent to one of the treaties listed in Paragraph 3-1 above.
3-651, From time to time each of the reservation tribes, through
their respective governing bodies, have enacted regulations which they
deem to be applicable to the exercise by their respective members of
the fishing rights eccured by their treaties. Saild regulations deal
with the times, places and manner of fishing., Exenplas of current

tribal regulatione are included in Exhibit JX 2(b).

3-652, A number of depositions have been taken in accordance with
the Federal Rules of Civil Procedure. These, together with the correcs
tiong gubmitted by the respective deposees or counsel are on file

with the Clerk. Mr. Harold Ikebe became deceased before he could sipgn
his deposition but the parties agree that, with the correctiong noted
by Plaintiffs' counsel, the transcript on file accurately records his
deposition testimony, HNumerous Interrogatoeries and Requests for Ad-
migssions have been served on and responded to by the parties. These

documents are on file with the Clerk.,

3-653, The Fisheries Department of the State of Washington licenses
reefnet operations by non-Indians in specific areas which are fixed by

law. The department does not license specific sites,
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PART TFOUR

AGREED ISSUES OF LAW

A, Jurisdiction.

k-1. Whether the Jurisdiction of this action 1s limited to
proceedings before the Indlan Claims Commission pursuant to

25 U.8.C. §§70 - 70V,

B. Existence of the Right.

4.2, Do plaintiff tribes hold a right under the treaties
involved in thls case to fish at usual and accustomed places

outside reservation boundariles?

4-3,. Did the treaty clause regarding off-reservation fishing

at usual and accustomed grounds and stations In common with
other citizens secure to the Indians rights, privileges or

immunities distinct from those of other citirvens?

4-4., What is the effect of the admission of the State of
Washington into the Union an equal footing with the original
states upon the existence of clalmed off-reservation Indian

treaty fishling rights?

4-.5., Are any of the fellowing tribes centitled to claim
treaty rights to fish at usual and accustomed grounds and
stations outside reservation boundaries: Muckleshoot Tribe,
Stillaguamish Tribe, Sauk-Suiattle Tribe, and Upper Skagit

Tribe?
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C. Scope of the Right.

h-6. If the treaties secure to the Indians a distinct right to
take fish at their usual and accustomed places off theilr

reservations, what is the scope and extent of this right?

D. Repulation of the Exercise of the Right.

If the treaties secure to the Indians a distinct right
to take flsh at their usual and accustomed places off their
reservaticons, then:

4.7. Does the State have power to regulate the taking of fish
by such Indians at such places in the interest of conservation
when such regulations:

{(a) Are reasonable and necessary for conservation;

(b) Meet appropriate standards;

{c)} Do not discriminate against the Indians?

4.8, What 13 the definition of the following phrases:
(a) "Reasonable and necessary for conservation";
(b) "HMeet appropriate standards”;

(c) "Do not discriminate against the Indians"?

4-9, Do plaintiff tribes ﬁavc juriédiction to enact laws relating
to taking of fish at usual and accustomed grounds and stations
outslde of Indian reservations and to enlorce the same agalnst:
{(a) Members of the regulating tribe;
(b) Indians who are not members of the regulating tribe;

(¢} Non-Indians?
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4-10, Does regulation of off-reservation Indian treaty
fishing by the State, the United States, or the plalntiff
tribes preempt the regulation by any of the other two and,

if so, to what extent?

"

4.1]. Are existing State statutes, regulations, or management

and enforcement practlces which affect treaty Indians filshing
at their usual and accustomed places outside of Indian
reservations rcasonable and necessary for conservation; do

they meet appropriate standards; and do they discriminate

against the Indlans?
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PART FIVE

AGREED ISSUES OF FACT

A, Jurisdiction.
5-1., HNo agreed issues. -
B. Existence of the Right.

5-2. What was the understanding and intent of the parties to

the treatles as to the meaning and effect of the provisions

LY

securing to the Indians the right to fish?

5-3. VWhat were the purposes of the applicable treaty provisions?

5-4. What was intended to be secured by the applicable treaty

provisions to the Indlans?

5-5. What dld the United States intend to secure by the appli-

cable treaty provisions to the Indlans?

C. Scope of the Right.

5-6. Did the treaty Indians or non-Indian citizens, either
before or during treaty tiﬁes, recognize a dlfference between
salmen and stcelhecad in terms of the purpose and means of

their harvest?

5~-7. Were there commerclal aspects of Indian fishing during

treaty times?
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5-8. As to each of the plaintiff tribes, d1d 1its predecessors

"have usual and accustomed fishing places at treaty times within

the case area?

5-9, To what extent is fishing edonomically or culturally

important te the plaintiff tribes?

D. Regulation of the Exercige of the Right.

5-10. Are the plaintiff tribes capable of regulating fishing
by their members at usual and accustomed fishilng places

consistent with necessary conservation?

5-11., Wherc and in what manner do the plaintiff tribes fish

outside reservation boundaries?

5-12. What has been the effect of State regulation upon

fishing by the plaintiff tribes outslde reservation boundaries?

5-13. Whether the siftes of non-Indian reefnet fishermen are
o the usual and accustomed grounds and stations of the Lummi

Indians?

5-14. If the answer to issue 5~13 is in the affirmative,
then have the non-Indian fishermen, acting 1n concert or
singly, monopolized certain fishing grounds to the exclusion

of the Lummi Indians?
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PART SIX

CONTENTIONS ON ISSUES OF LAW

I. UNITED STATES' CONTENTIONS ON PRINCIPAL ISSUES OF LAW

-

A, Jurisdictlion.

6~1. The Jjurisdiction of the Indian Claims Commission is limited
to the matters set out in 25 U.3.C. §70a and does not exten& to
(1) claims of Indian trilbes -against a state or private party, or
(2) claims for protectioé and enforcement of rights not taken
away from the tribes by the United States but expressly secured

to the tribes by a treaty of the United States, or (3) claims

brought apgalinst a state by the United States.

B. Existence of the Right.

6~2. All plaintiffs contend that the guestions posed in
paragraphs 4-2, 4.-3 and 4-5 (with respect to the Muckleshoot
Tribe) are to be answered in the affirmative. With respect to
pafagraph hed such admission had no effect upon the treaty rights
of the plaintiff fribes except to subject Washington, cqually
with other states, to the provisions of treaties of the

United States,

C. Scope of the Right.

6-3. The right secured by the treaties to the plaintiff tribes
ié a reserved right, which is linked to the marine and freshwater
areas where the Indians fished during treaty fimes, and which
exists in part to provide & volume of fish which is sufficient to

the present and future needs of thlie tribes. The right is to be
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exercised in common with non-Indians, who may take a share which
is fair by comparison with the share taken by the tribes. Neilther
the Indlans nor the non~Indians may fish in a manner so as to
destroy the resource or to preempt 1t totally. The right is not
limited as to species of fisgh, the origin of [ish, the purpose of
use or the type or manner of taking, except to the extent

necessary toe achieve preservation of the resource.

D. Regulation of the Exercise of the Right.

6-4. The United States ;ontends that the state has the police
power to regulate the off-reservation fishing activities of
members of the treaty tribes, but only to the extent necessary to
protect the fishery resource. This power dces not include the
authority to impalr or qualify the treaty right by limiting its
exercise to state-preferred times, manners or purposes except as
such limitation may be necessary for preservatiocn of the

resource and protection of the interests of all of those entitléd
to share i1t. This power does not include the power to determine
for the Indian tribes what is the wisest and best use of their

share of the common resource,

6-5. The plaintiff tribes having a federally recognized tribal
government have Jjurisdiction (in conformity with their tribal
constitutions or other applicable tribal rules or federal
statutes) to enact and enforce regulations relating fto the
exerclse outside reservation boundaries by their members of
rights secured to said tribes by treaty. However, the Tribes

cannot enlarge the right beyond that secured in the treaty.
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The United States contends that the tribes do not have

- Jurisdiction to enforce tribal laws against nonmembers, whether

Indian or non-Indian, outside of Indian reservations, with the
possible exceptlon of enforcement pursuant to inter-tribal agree-
ment against members of the agreeing tribes. The United States
contends that the scope of such lafter jurisdiction, if any,

should not be determined at thils phase of this case.

6-6.(a) As to paragraph 4-10, the jurisdiction of each entity

te regulate is unimpaireé by the exercise of another entity's
regulatory jurisdiction. With respect to matters over which

therc may be multiple Jurisdiction, the extent of exercise or
nonexercise of regulatdry Jurisdiction by the entity having
primary interest in the matter may be relevant to the appropriate-
ness of another entity's exercise of its Jurisdiction. Also the
exercise of federal or tribal regulatory control may affect the
finding of "necessity"™ which 1s required for the validity of a

state regulation of the exercise of the treaty right.

(b) The following state statutes and regulations do not
meet the standards governing their applicability to the Indian
exercise of treaty fishing rights and therefore may ncot lawfully
be applied to restrict members of tribes having such rights from
exercising those rights: RCW 75.08.260, RCW 75.12.060,

RCW 75.12.070, RCW 75.12.160, RCW 77.08.020, RCW 77.12.100,
RCW 77.12.130, RCW 77.16.020, RCW T77.16.030, RCW 77.16.040,
RCW ?%.16.060, WAC 220-20-010, WAC 220-20-015(2) and WAC
220-k7-020.
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The practice of seizing and retaining Indian fishing
gear or other property without Jjudlelal determination of
forfeiture or confiscation, and the failure to make restitution
for fish taken from Indian nets in the absence of judicial
determination that the fishing was illegal, constitute an illegal

infringement of the Indians' treaty rights.

(e) The following regulatory patterns are an arbltrary
and unlawful restraint on the exercise of the tribes' ofl-

LY

reservation treaty fishing rights:

(1) Use of a statute or regulation of broad applica-
bility instcad of one specific as to time, place, species and

gear.

(2) Prohibition of harvest by the tribes on future
runs prior to a full, fair and public consideration and

determination of specific need.

6-7. Thne United States contends that the only method providing

a fair and comprehensive account of the usual and accustomed
fishing places of the plaintiff tribes is the designation of the
freshwater systems and marine areas within which the treaty
Indians fished at varying times, places and seasons, on different

runs.

E. Summary of Relief Reguested.

6-8. Declaration of the Tribes' Rights.
As the first pillar of approprilate relief In this case, the
United States seeks a declaration that each of the plaintifrl
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tribes holds a distinct, special right to take fish, reserved

to 1t under the applicable treaty. Thét right entitles the
tribes' members to take from the anadromous fish resource in the
State of Washington a share whilch is egquitable by comparison to
the share taken by non-Indians and which 1s responsive to the

tribes' present and future needs.

6-9. Injunction and Continuing Jurisdiction.

(a) As the second pillar of reliefl, the United States secks
an affirmative and prohiéitory, permanent injunction requiring the
State, its agents and those acting in concert with them
immediately to terminate their repgulation of fishing by the
plaintiff tribes outside reservation boundaries, until, by wvalid
and appropriate procedures, they adopt regulations or enact o
statutes designed fully and fairly to respect and to protect the
trives' treaty rights and to carry out the purposes of the

treaties. At the least such actions must:

(1) Provide the tribes an opportunity to take, by
means feasible tc them, a share of the resource which is both
fair by compariscn wilth the share available %o other user groups

and adequate to the tribes' needs;

(2) Consider perpetuation and ilmprovement of %the
size and reliability of the fish runs as the sole controlling
objectives of regulation of Indian fishing;

(3) Adopt regulations on an annual or seasonal basis

only upon specific supporting and current facts and data;
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(4)Y Enforce their regulations with due regard for

the person and property of Indian fishermen;

(5) Conslder as fundamental to their regulatory
choilce the cultural and econcmic sralue of Lish harvesting to

Indians;

(6) Accept as prima facie proof of the tribes' needs,
the tribes' estimates thereof;

(7) Adopt, as thelr own, tribal proposals for
regulation of the Indian fishery unless 1t can be shown that
such tribal proposals are wasteful-or are lnadguate for necessary

conservation of the specific run involved;

(8) Protect of f-reservation Indian fishing from
interference by non-Indians in those instances when the State's
regulation has limited fthe area of Indiaﬁ fishing to less than
the full extent of the ftrihes' usiual and accustcmed fishing

places; and

{9} Leave to the tribes in the first instance the
authorization and regulation of the off-reservation fishing of

their members.

The {irst of such regulations shall be held ineffective until

reviewed and approved by this Court.

{(b) In order to assure compliance with such an injunctive

relief, the United States seeks also an order continuing the
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Court's Jjurisdlction for such other and further relief as may

be Jjust and proper, following issuance of the injunction.

II. LEGAL CONTENTIONS OF THEE MUCKLESHOCT, SQUAXIN,

TRIBES .

A, Jurisdiction.

6-10. The Court has Jurisdiction of this matfer;and proceedings
before the Indlan Claims Commission to adjudicate the claims
raised in this case are geither the exclusive remedy of, nor are
they now available to plaintiffs where, as here, (a) the claims
are not agalnst the United States, (b) equitable relief is

sought, and {c) the claims, at least in part, accrued subsequent

to 1946.

B. Existence of the Right.

6-11. MThe plaintiff tribes hold rights reserved to them in the
treaties, to fish at their usual and accustomed places which are

distinct from the rights of cther persons.

6-12., Washington's admission to the Union upon ah equal footing
with the original states left intact rights secured to the
plaintlff tribes by treaty, and the State of Washingbton was and
is bound to uphold and to do nothing inconsistent with those

treaties, as they are the supreme law of the land.
6-13. Each of these¢ plaintiff tribes are treaty tribes and have

rights to fish at thelr usual and accustomed places secured to

them by the treaties.
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C. Scope of the Right.

6-14. The right secured to these plaintiff tribes in thelr
treaties entitled them to take at thelr usual and accustomed
places sufficient rish teo satisfy thelr present and future needs
for a subsistence and livelihood.

-

D. Regulation of the Right.

6-15. The State does not have power to qualify the right of

the Indians to fish at their usual and accustomed fishing places
as gecured in the treaties unless such reguiation, prior to its
enforcement, has been shown to be necessary for conservation and
that it meets appropriate standards and does not discriminate

against the Indians' right to fish.

5-16. In order for a regulation to be shown to be necessary
Tor conservation, the state must demonstrate, based on current
biological facts and data, that 1t has taken into account the
effect of all tribal and federal regulations, that it has
exhausted other methods of pr eVenting destructicon of the
resource which are available to it, including regulations,
restriction, and prohibition of non-treaty fishing, and that

the resource is still in danger of destruction.

6-17. State laws or regulations are discrimlnatory as to Indian

traaty fishermen if they:

a. recognize no greater rights in such
Indians than in persons nct having treaty
fishing rights;

b. operate to the detriment of the Indians
because they prohibit or restrict fishing
with gear or at places that are more avail-
able to Indlans or are customarily used by
them;
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¢c. provide for meeting the needs and

objectives of user groups such as sport

or commercial fishermen, but do not provide

for the needs of Indian treaty fishermen

and fulfillment of the purposes of the

treaty secured right.

6-18. A state law or regulation does not meet appropriate
standards unless 1t is sufficlently precise, is based upon
current facts and data objectively obtained, ls enacted or
promuigated with full representation and participation of Indlan

treaty flshermen, and is cotherwise fully in complilance with

standards of procedural due process.

6~19., Existing state statutes and regulations as applied to

treaty Indians, and the actions of state officigls in attempting

to enforce them against Treaty Indians, are unlawful in that such
statute and regulations have not been shown to be necessary for
conservation, to meet appropriate standards, and not to be discrim-
inatory, and they are unconstitutional in that they violate the

supremacy clause of the Constitution.

6-20. Each of these plaintifl tribes has the power and Jurisdic-
tion to regulate persons exercising fishing rights at the tribes?

usual and accustomed places, which rights are secured to the

i tribes by treaty.

6-21. The State of Washington must defer to regulations imposed
by the tribes at their usual and accustomed places, or imposed by
the Uriited States, upon persons exercising rights secured to the

tribes by the treaties.
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ITI.. PLAINTIFF YAKIMA NATION'S CONTEN‘I‘IONS‘*

622, inder the Coﬁéiitutién of Eﬁe United'StaEes all treaties made,
under the juthority of the United States are the supreme law of the land
and every state shall be bound thereby.

6-23, A state cannot smend o; abrogate a treaty entered into between
this nation or ancother nation or Indfan Tribe and & states edmission
into the union of States does not likewise amend or abrogate any such
traaty.,

6-24. Off-reservation fishing rights secured by treaty are reserved
tribal rights and the unilateral grant of Usited States citizenship to
individual Indians who are members of such tribe cannot effect this

tribzl treaty right.

6e25, Indian treaties should be construed to effect the purposes
for whichk they were signed and the basic purpose of the Yakima Treaty
w2s to reserve and preserve the Yakima Nation as a distinct, viable

economic and political Indian cowmunity,

6~26. Congress has shown by current legislaticn that it is its
intent that state police power over Indians *'shall not deprive any
Indian or Indiam tribe, band or commupity of any right, privilege ox
immunity afforded under Fedcral Treaty, agreement or statute with
respect to hunting, trapping or fishing or the centrol, licensing,
or regulation thereof." The Secretary of .Interior has promulgated
regulations regarding Indian off-reservation fishing in this area.
Should regulation of Indfan fishermen be necessary, the Federal

Government has pre-empted the state from action,

6-27, Where such fishing is under tribal supervisien, the

ﬁl The Yakima Nation here states both its legal and its factual
coutentions,
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State of Washington and its fish management agencies have no police
power to regulate off-reservation fishing by Treaty Indians at usual

and accustomed places,

6-28, Even though some power to limit Tndian Treaty fishing
rights to insure the continued eéistence of the fish resource may
exist where tribal regulation is ineffective in protecting the fish
resource such power does pot lie in the states unless Congress so
provides., That Congress has net so provided and the regulation by
the Yakima MHation is effeétive and as regards Yakima Indians only

tribal or inter-tribal regulations are needed to insure the contin-

ued existence of the fish resource.

6-29, That at the time of the execulion of the Yakima Treaty,
the Indizns who are now the plaintiff Yalima Natlion were dependent
upon a food gathering, fishing and hunting ecounomy c¢ulture and
vanged over 20 wmillion acres following this method of livelibood
and exercised absolute dominion over at least 10 million acres fol-
lowing this wethod of livelihood. That the Iaﬁd reserved by treaty
was approximately 5 percent of the greater area and approximately

10 percent of the area where they exercised absclute dominion. That

off-reservation fishing rights were a necessity for this group of

Indians to survive,

6-30, That at the time of the execution and ratification of

The Yakima Treaty, Indians in the case area were making approximately

-85 percent of the landings ¢f anadromous fish with the non-Indians

landing 5 percent and that currently this perceatage is just reversed
with the Indians today landing less than 5 percent and the non~Indians
taking approximately 95 percent of the harvest. That this is not the

intent of thie treaties involved.
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6=31. That the Indians were promiszed by the United States Treaty
negotiators that the non-Indians would mnever dominate or momopolize
the ficheries and it was the intention and expressed purpose of the
United States that Indian fishing to the same pre-Treaty extent was
reserved by the Indians without mon-Tndian monopeolization or domina-
tion; the United States being de&icated to restricting the Indizans
to as little land as poesible In the bargaining process and being
willing to let the Indians reserve cxtensive off reservation fish-
eries to attaiin this primary non-Indian purpose.

6-32. During the negotiation of the Yakima Treaty, representa-
tives of the United States promised the Indians that now comprise
the plaintiff Yakims Natiom that they would forever e gble to con-
tinue the same off reservation food gathering and f£ishing practices
as to time, place, method, species, use and extent as they had or
were then exercising., These Indians relied upon these promises and
they formed 2 materizl and basic part of the Yakiwa Treaty and the

Indians' understanding of the meaning of said Treaty.

6-33, That this right to fish in this manner (i.e., time, place,
method, species and extent) was reserved by these Indians for all

peubers of the now plaintiff Yakima Natlon as a tribal right,

634, That it was then necessary and is now pecessary that this
off reservation fishing right be reserved to maintain & livelihcod
for the Yakimas, 2 viable Indian Tribe and an Indian community on

the Yakima Indian Reservatiom,
6-35. That plaintiff Yakima Nation and its members have con-

tinued to exercige this reserved fishing right. That exercise

of this tribal right has been regulated and i3 now satisfactorily
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regulated by the plaintiff Yakima Nation.

6-36, That under such regulation~-by custom or tribal law--the
exercise of this tribal right by Yakima Indians, has not and does not
excead the extent either in species, amount, time, method and use as
was exercised at treaty or pre-treaty times, These regulated Yakima
landings have not jeopardized the continued existence of the fish
resource or jeopardized Yconservation" no matter how it is defined.
6-37. That the defendants have by .their statutes, regulations,
fish management policies and programs interfered with and limited
this reserved tribal treaty right so as to fall to meet the objec-
tives, purpcees aad intoent of The Yakiws Treaty. That this is an
interference with an internal fribal right and also creates economic los
loss to plaipntiff Yakima Nation and its members that can only be

corrected by this court's order prohibiting this State action,

6-38, That in order that the Intent of The Yakima Treaty

be fulfilled, it is mot only necessary that.this court restrict the
defendants from interference with Yzkima Indians fishing in con=-
formity with tribal regulations but the state wmust further be di-
rected to manage its fish management programs so that--as near as
possible under present conditions--said Yndians have the same oppor-
tunity to make landings in the same mapner, time, place, species,

and extent as exigted at treaty and pre-treaty times,

639, That the best and only methods of regulating Indians ex-
ercising their tribal treaty rights is to require individual Indians
to fish inconformity with tribal or inter-tribal conservation regu-

lations,
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6~40. That the Yakima Indians fished at usual and accustomed
places in the case area in a manner and extent that is not incon-
sistent with plaintiff Yakima Nation's now contemplated use, That
the right to fish in these areas 18 retained today.

6-41, That the Yakima Indian landings in the case area both
at treaty and modern times were for both commercial and personal
use and modern and now Yakima Tribal contemplated fishing methods

are not inconsistent with the use contemplated in The Yakima

a

Treaty.

6-42. That in management of the fishery tribally, inter-
tribally or by joint Indian and non-Indlan regulation should

meet the purpose and Intent of The Yakima Treaty and other trea-

ties, should have as its main purpose to accord te each user
group the percentage of landings to that percentage taken by

that user group at treaty times.
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IV. . SPECIFIC PLAINTIFFS! CQNTENTIONS OF LAW,
6-43, The Muckleshoot Indilan Tribe of the Muckleshoot Reservatlon
1s the present-day tribal entity which, with respect to the matters
which are the subject of this litigation, 1s a successor in
interest to some of the Indian tribes or bands which were
parties to the Point Elliott Treaty of January 22, 1855,
ratified March 8, 1859, and proclaimed April 29, 1859
(12 Stat. 927), and to some of the Indians %o whom the Medicine
Creek Treaty (10 Stat. 1132) was epplicable. [United States

and Muckleshoot Tribe.]

6-U44, As currently represcnted in this case, the Stillaguamish
Indian Tribe 1s the prescent-day tribal entity, which with
respect to the matters which are the subject of this litigation,
1s a successor Iin interest to the Stoluck-Wha-Mish Tribe and
and other Indian bands who were parties to the Treaty of Point

Elliott (12 Stat. 927). [Stillaguamish Tribe,

6-45, As currently represented in this case, the Sauk-Suiattle
Indian Tribe is the present-day tribal entity which, with
respect to the matters which are the subject of this itigatilon,
is a successor in interest to some of the Indian tribes or
bands who were parties to the Treaty of Point Elliott

(12 Stat. 127). [Ssuk-Sulattle Tribe.]

6-U6. The Upper Skagit River Tribe was organized by some of

the descendants of Indians who were partles to the Treaty of
Point Elliott of January 22, 1855, ratified March'8, 1859, and
proclaimed April 29, 1859 (12 Stat. 927). As currently organized

vndeyr its Articles of Associatlon, the Upper Skaglt River Tribe
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is the present~day trival entity which, with respect to the

" matters which are the subject of this litigation,ﬂis a successor

in interest to some of the Indian tribes or bands who were
parties to the Treaty of Point Elliott (12 Stat. 927).
[Upper Skagit Tribe. ]

6-47. The State of Washington should have no regulatory authority
whatever over Indigns flshing off reservation in accordance with
the right guaranteed them by The United States under treaty.
Counsel is well aware that language in a number of Supreme Court
cases gives support to the view that the States may interfere

with Indian fishing by regulation, and in particular, the most

recent decision, Puyallup v, Department of Game expressly holds

that the State may do so., Notwlithstanding, counsel submits that
a careful reading of these cases can lead to only one conclusion:
That comments to the effect that the State had regulstory

authority made by the Court in Ward v. Racehorse, 163 U.S. 504

(1896}, United States v. Winans, 198 U.S. 371 (1905), and

Tulee v, Washington, 315 U.S8. 681 (1942) were dicta uttered with

no record or analysis on which to base such comment, and tlat tle

holding of the Supreme Court 1n Puyallup v. Department of Gane,

391 U.5. 392 (1968) was based on a wholly improper construction
of the treaty resulting from a fallure to present to the Court

a factual record which would provide a basls for construction of
the treaty language In accordance with the principles applicable

to Indlan treatles lald down in Choctaw Nation v. Oklahoma,

397 U.S. 620 (1970) and Jones v. Mechan, 175 U.S. 1 (1899).

[Makah, Lumml and Quileute Tribes.]
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6-48. The precise question of the erroneous establishment of
State regulatory authority over Indilan treaty fishing was the
subject of a recent Law Review article written by Professor Ralph
W. Johnson of the University of Washington Law School in Volume 47
Washington Law Review Neo., 2, 1972, That article correctly

analyzes the bedy of case law. [Makah, Lumml and Quileute Tribes. ]

6-4g, Never before in the entire history of the litigation
affecting Indian treaty rights has the Court had before 1t two
critical areas of evidence essential te a fair determination
of the lssue:

Flrst, a complete and accurate anthropological history
which spells out the position of the two parties to the treaty
and the understanding of the parties when the treaty was made.

Second, a full exposition of the State regulatory scheme
as & means of gllocatlon among competing groups rather than a
narrow "conservation” program. It is submitted that when this
becomes clear frowm the evidence, the Court will understand why
these intervenors cannot accept for a moment the proposition
that the Indians must move under the umbrella of State regulation
to have their federally secured rights measured by State political
authority in competition with the entire tourist and sports
fishing bloc and the commercilal fishing bloc, major pressure

groups within the State. [Makah, Lumni and Quileute Tribes.]
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V. [Defendants' Contentions of Law

A. Jurisdictioﬁ

6-50. Will the judgment of the Court in this action be binding
on all persons who claim a treaty right to fish by reason of membership
in the Plaintiff tribes? (ALL DEFENDANTS)

B. Existence of Right

6-51. Did the grant of United States citizenﬁhip to these
Indians alter their right to claim immunity from law in off-reservation
areas? {(GAME and REEF HETTERS)

6-52. Wherea the Plainciff tribes have been compensated or are
gseeking compengation before the Indian Claims Commission agserting the
loss of the right of taking fish at usval and accustomed grounds and
stations as a basiz for compensation, are they barred by such conduct
from maintaining this action? (ALL DEFENDARTS)

C. EScope of Right

6«53, Does the gtate have éhe porer to apply Game laws and
regulatione to all persons outside of reservations, including treaty
Indiens, 1f the ssme are applied equally to all persons? (GAME)

6=34, Does the "reasonnble and necessary for comservation”
standard require state regulgtions to provide to the Indian tribes a
fair and equitable share of the harvestable fish? (FISHERIES)

6=55. Is the reﬁuiremant that state regulationg which affect
off-reservation treaty Indian fishing rights meet “appropalate standards®
satisfied when thosge regulaztions are adopted in acéordance with the
Administrative Procedures Act? (FISHERIES)

656, Have each of the Plaintiff tribes satisfied its burden
of proof te establish the lacations of the usual and accustoned grounds
and stations to which they claim rights within the meaning of the
treatics? (GAME and REEF NETTERS)

6m57. Have the Plaintiffs sustained the burden of proof as to

the existence of tribal rolls, approved by the Secretary of the Interior,
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to identify those individuals who may assert a claimed trecaty right?
(GAME)

6=58. Can the Department of Fisheries in the intercst of cone-
gervation require Indian tribal members to carry identification cards
issued by the Department gt no charge and conditioned only upon certifi-
cation of the member by the tribe? (FISHERIES)

6-59. = Does the treaty right prohibit the legislative classifi-
cation of stee}head as a game figh and regulations which lLimir their
taking to & recreational use L{f the state provides for the taking of an
adequete number of saiﬁon species by Indians to compensate, by substitu-
tion of species, for the losgs of thelr fair and egquitable share of the

harvestable steelhedd not taken by them? (GAME)

D. Regulztion of Right

If the Plaintiff tribes have a right to f£ish at their usaazl and
accustomed groumis and stations outgide of reservations, then:

6-60. If it is required that the state provide the Indians an
opportunity to take a "fair and equitable ghare" of havvestable figh,
does fair share requirement contemplate that the Indians share the oppor-
tunity with other citizens or that non-Indians be prohibited from fisghing
to provide an exclusive opportunity to the Indians? (GAME and FISHERIES)

6-6%. Is a specifically challenged statute cor regulation valid
when, considered in the cbntext of é total regulatory plan, it is
reagonable and necessary for consexvation? (FISHERIES)

6-62., May the state reguire that those persons allegedly axer~
ciging a treaty right to take fish ocutside of reservations carry om their
persons and produce on demand, proper identification as members of a treaty,
tribe wheose names appear on an approved enrollmént record? (GAME)

6-63. Is it necessary that the state deal with off-reservation
treaty Indian fishermen as & distinct commercisl harvesting group?

(CAME and BEELF NETITERS)
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PART SEVEN

CONTENTIONS ON FACTUAL ISSUES

I. UNITED STATES' CONTENTIONS ON DISPUTED FACTS,

A. Jurisdiction, -

7-1. The Indian Claims Commission did not, and had no reason to,
consider the value of the fishing rights involved in this case in establishing
any compensation due from the United States to mny of the plaintiff tribes
since there had been no taking of such rights by the United States and hence
no basis or jurisdiction for a;arding compensation for such a taking.
Moreover, any such conslderation would be immaterial tc any liabilities

and obligations of these defendants since they were not parties to any

Indian Claims Commission case.
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B. UNITED STATES' SPECIFIC FACTUAL CONTENTIONS.

7-2. An initial effect of the influx of non-Indians into western
Washington was to increase the demand for fish both for local consumption
and for export. Almost all of this demand, including that for export,
rd ied on Indians to supply the fish. Noun-Indians did not engage as

fishing competitors on any scale until the late 1870'a,

7-3. Indian fishing was not confined to types of locations. The
Indians developed and utilized a wide variety of fishing methods which
enabled them to take fish fromtnearly every type of location at which fish
were present. The Indians harvested fish from the high seas, inland salt
waters, rivers and lakes. They took fish at river mouths as wall as at

accessible points or stretches along the rivers all the way to the headwaters.

Some locations were more heavily utilized than others.

7=, In pre-treaty and treaty times Iﬁdian fishermen, like all
fishermen, shifted to those fishing locales which seemed most productive
at any given time. The productivity of local sites varied with (1) volume
of water in a stream at a particular seasen of year, (2) amount of mud
or silt present at a given time, and (3) alteration in the water course
due to flooding, log jams, and other natural causes. The use of particular
sites varied over time, There were traditional fishing locations which were
uged for as long as peopie could remember, but these were not fixed and
unchanging because the water courses themselvés were not immutable or

unalterable,

7-5. Documentation as to which Indians used specific fishing
sites is incomplete., Many fisheries can be documented in the historical

record for which user groups are unspecified. Conversely, mention of
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uger groups, where 1t occurs, is not necessarily complete or exclusive,

George Gibbs, drawing on information gathered during treaty times, stated

in 1877:

As regards the fisheries, they are held in common, and no
tribe pretends to claim from another, or from individoals,
seigniorage for the right of taking. In fact, such a
c¢laim would be inconvenient to all parties as the Indians
move gbout, on the sound particularly, from one to another
locality, according to the season,

7-6. There is no record of the Chinook jaxrgon phrase that was
actually ueged in the txeatﬁ negotistion to iInterpret the provision *The
right of taking fish, at all usual and accustomed grounds and stationg,
is further secured in common with the citizens."

7-7. Higtorically and to the present day, taking, prepa;ing,
eating and trading fish have been lmportant functions in Indian conmuni-

ties, As such, fishing provides a basis for cultural identity and a

cohesive force in Indiau society.

7-8, Traditional Indiap fishing methods were highly efficient.
These methods survived where Indians were allowed to maintain thenm; that
ig, where they were not outlawed or where Indians were not prevented
accesg to areas where thé methods were feasible., When necessary or
gpprepriate, Indians, l1ike non-Indians, bave adopted mew fishing techniques
and gear, Indians no longer fish from dugouts, just g8 non-Indians no
longer fish from wooden sallboats. Indiang no longer use bark nets and

whites no longer use cotton or linen nets.

7-9. There was no intention of creating a class society with
Indians on the bottom cconomic rung as & result of the treaties. The
treaty commulssion clearly usdertook to provide the Indians tha megns of

participating and progpering in the economy of the Territory.
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1 7-10, The State Defendants and various of their officers and

2 agents, acting in their official capacitieg on behalf of the State of

3 Washington, have arrested and prosecuted, and expressed intent to con-

4 tinue to arrest and prosecute, members of varfous of the Plaintiff Tribes

& who were fishing at their Tribe's off-resetvation usual and accustomed

6 fishing places contrary to the provisions of any state laws and regula-

7 tions which said Defendants contend are applicable to such fizhing

8 activity and bploﬁging to members of said YTribes who were epgaged in

9 said fishing activity,
10 )
1 7-11. The Plaintiff Tribes and United States of America are
12 unable to be g party to crimingl cases brought for the violation of gald
13 statutes and regulstions and are without an adequate remedy at law or
4 any remedy at law whatscever to assert and enforce the fishing rights
15 regerved or secured to the Indlana by said treaties, The individual mem~
16 bers of the Plaintiff Tribes are without gn sdequsatas remedy at law to
17 redress or prevent unlawful iInterference with their exercise of fimhing
18 rights reserved or secured by said treaties because: {a) the treaty
19 rights that are asserted are vnique and the degmages which hmgve been or
20 will be sustained are not susceptible of definite monetary determination;
21 and (b} in the case of criminal prosecutions said Indians have no remedy
22 at all c:zcept at the risk of sufferiog arrests, seizure of property,
28 finea, imprisomment and confiscation of property involving a multiplicilty
24 of legal proceedings.
25
26 7-12.  One of the purposes of the treaties was to provide for
2 peaceful and compatible coexistence of Indigns and non-Indians in the
%8 grea which was uvltimately to become the.State of Washington., In raturn
2 for the Indians' peaceful cession of their lands the United States umder-
% took by the treaties to promote their education end training for the
5t pursuant of their livelihood under the changed clrcumsgtances that would
32
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regsult from the existing and anticipated non-Indian impact on the region.
The fieshing rights provision of the treaty waé one means of accomplighing

this purpose.
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i 7-13. From time to time agents of the State Defendants,
2 acting in their official capacity and under color of state law, have
3 unlawfully seized nets, fish and other property belonging to members of
4 the Plaintiff tribes gnd heing used in the lawful exercise of Plaintiff
& tribes' treaty-secured fishing rights and have falled to return said
6 praperty or to O6btain judiciglly autherized confiscation or forfeiture
7 thereof. Defendants should be ordered to return said property or its
8 value to the owners thereof and to equitably reimburse the ocwners for
¢ the unlawful aseizure., The gquestion of which selzures were made by De-~
10 fendants, the spacifi; itcms of property taken, the value thercof, snd
11 any restitution teo which the cwners thereof may be entitled are segregated
12 for later determinationm,
i3
14 7-14. Each of the Plaintiff tribes has usual and accustomed
15 fishing places within the arca described in paragraph 5 supra, including,
16 among others, the waters of Puget Sound, Strait of Jugn De Fuca, offe
17 shore marine waters, the Nisgually River, the Puysllup River and Commence-
18 ment Bay, thoe White River, the Green~Duwmmish River, Lake Wasghington,
19 Cedar River, Stillagusmish River, Sauk River, Skagit River, the Hooksack
20 River, the waters of Hood Canal and the rivers flowing into safid Canal,
21 the Hoko River, the Quilayute River and fts tributaries, and the Hoh Biver.
22
28 7-15. Subsequent to the execution of the treaties and in reliance
24 thereon, the memberg of the Plalntiff tribes have continued to fish for
25 subsistence and commercial purposes at the usual and sccustomed places.
26 Such fishing provided and atill provides an important part of their sub-
2 aistence and livelihood,
28
% 7-16, The State Defendants have so framed their statutes and
30 regulations as in many inétances to allew all or an imappropriately large
o pertion of the harvestable fish from given runs to be taken by those with
32
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1 no treaty rights before such runs ever reach the usual and accustomed

2 . fishing places to which the treaties a;ply.

3

4 7=17. The State Defendants have by statute and regulation

53 totally closed many of the usual and accustomed areas of said tribes to

6 a2ll forms of net fishing while permitting commercial net fishing for

7 salmon elsewhere on the same rung of fish.

8

9 7-18. Defendant State of Washington has by statute and regula-
10 tion set gside the speaies of fish commohly kuown as steelhead for the

11 exclusive use and benefit of a single category of persons, namely sports-
12 men, and has imposed limitaticns on the means by which, the purpose for
13 which, and the numbers of which sald species may be taken that are designed
i4 to promote the use of this fish scolely &3 a recreational attraction for
15 regidents of the state and out-of-state tourists,

16

i7 7-19, The State Defendents have undertaken, or canged to he

18 undertaken, almost so studies, research, or experimentation of the extent
19

to wirich L& is necessary for such Defendants to restrict the exercise of
20

fishing rights secured to Indian tfibes by treaties of the United States.
21
22
23
24
25
26
27
28
29
30
31

32
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1
1]
2 7-20, Tn December 1971 and Joopuary 1972 a Wildlife Agent of the Washionpgton
t
3 Departwent of CGame, acting in his official capacity gnd under color of state
4 law, seized several unsttewded fishing gill nets from the Quillayute River and
5 its tributaries. Heither the Departwent of Game, the State of Vashington, nor
c. any officer or employee thereof has Instituted any judicial proceeding to
Ly 3 r L3 -
7 declore a confiscation or forfeiture of these nets nor returned the nets to the
S cluimed owners thereof. .
S !
10 7-21. ‘The Department of Game still has the nets referred to in paraaraph F-
11 £ zhove in its possession,
12
e ’ ] .
13 7«22, Sirec at lecst February 4, 1972, the State of Washington snd the
l[.:: L] ko % o 7 » T
e Dofendants heave been on notice that specifically identified mowmbary of
15 + P d . 1 A ! b T 1 b * T T
the Quilevte Pribe have pgsserted under cath thabt nets belonging to then and
15 ¢ P Lt : Fi 4 T o T e N PO o B ™ . g e e LT
1 spproximating the descriprions of some of the nets raferred to lu prragraph 7-
.
17 20 alove were taken by unuoown peveons from speeifically described locutiens
18 i oen the Quillayute River at approwimately the times which the Wildlife Apent
i .
19 . cx i G e
says he secized the latter referenczd nets.
20
21 '
7-23, The State Defendants have from time to time acknowledpged seizing nerns
C 22 . .
and other preperty usad for fizhing from various waters of the state krnown to
23 e ,
be fregquented by Indian flshermen claiming treaty fishing rvights thereon in addi-
24 |
tion to the seizuves referzped to in paragreph }J,Zc}abovc and the Guue Defendantz
25
have further acinewledged that no judicipl puweccdinga {or the confiscation or
26
forfeiture of any such praperty have ever beon instituted except in thone in-
27
strnces where ferfelture wgs sought es an incident to prosccution of a dpzcific
28
defondant,
29
30 ;
31
32 ;
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7«24, Gince at least February 4, 1972, the State Defendants have been on
notice that & specifically identificd member of the Nisqually Tribe has assertod
under oath tﬁat property belonging to him was taken from the Hisgqually River by
unknown perscns, that zaid property has not been returned o him, and that he
has neither been charged with any cffense in connection with the usc of said
goear novr has any judicial proceeding for the confiscation or forfelture of sald

ear been instituted,

u

7-25. Becauge of many years of State enforcement action against Indians
excrcising their treaty right to £ish, the members of plaintiff tribes
have discontinmued treaty fishing activities at many of their usual and

accustomed fishing places.

7-26. The cutting of a canal from Puget Sound through to Lake
Washington lowered the level of the lake and thereby created the
following alterations relating to fishing by Indians in the areas

a. The Black River, which flowed southerly from Lake
Washington to join the Cedar and White Rivers, dried up,

b. The Cedar River changed courze and began to flow
northerly over the bed of the old Black River into Lake Washinpton.

Ce At least three groups of Important Indian weir sites
were destroved by the changes wrought by the elimination of the Black
River end the new flow patterns of the Cedar and White Rivers.

d,. The Black River silver salmon run was destroyed, as

-
were some of the other gpawning areas around Lake Washington.
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Quileute Tribe

?;27. In the years following the treaty with the Quileute,
Indians caught fish in the Quillayute River near La Push by
uging nets attached to two canoces which were floated downstream
in the river. They also used spears and hooks similar to gaff
hooks. They caught smelt along the ocean beach in front of

La Push and north and south of the Quillayute River,

7-28. In the years following the treaty the Quileute villages
were Jocated wherc the conditions of the river were best for
catching fish and, consequently, each village obtalned its
principal supply from a trap located nearby. The trzps were
bullt in shallow water although not necessarily at the mouths

of small streams. There was a permanent Quileute village
iocated opposite the creek entering the Bogachile River about
onc mile above the junctlion of the Bogachiel and Soleduck Rivers.
There were two big smokehouses in this village and about thirty
or more people lived there, There was another permanent village
loéated about one mile above the entrance of Mayfield's Creek
into the Bogaxhiel River. There were three smokehouses at that
place with about 35 people. There was another village located
on the Bogachiel River about six mlles below the mouth of the
Calawah River in which about thirty people lived. There was a
fish trap there from which they obtained thelr principal supply
of food. There was a permanent village on the south bank of the
Bogachiel about a mile below where the Calawah and the Rogachiel
meet., This village had about twenty-five or éhirty people.

There was also a permanent village on the Bogachiel River about
about one-~-half mile above its junction with the Calawah at which
about fo?ty people lived. There was a permanent Indian village
located just above where the present U.S., Highway 101 crosses

the river.
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7~29, There were small Indian villages located at the mouths

" of the Quillayute and Dickey Rivers and also one at Dickey Lake.

There were several villages on the Soleduck River, There was a
village known as Shu-a-wah on the headwater of the Soleduck on
Beaver Prairie. The Indians thal lived there in the years
following the treaty obtained the principal part of their food
supply from a figh trap located near the village. These people
would also go to the coast to catch smelt., The fish traps or
welrs used by the Quileuyes'were made of fine maple bows laced
by spruce limbs. They entirely closed the streams in which
they were bullt. When the Indians had enocugh fish for their own
immediate needs and to dry for their year's supply, they would
remove the welr from the river so that the fish could go up the

stream to spawn. There was at least one smokehouse at Shu-a-wah.

Makah Tribe

7-30. The Makah Indians were able to sustein their wealth, power
and Northwest Coast culiture because of their access to and
ownership of the unigue and valuable resource of the halibut

banks which were peculiar to thelr territory.

7-31. The usual and accustomed fishing sites of the Indian
parties td the treaty with the Makah include the saltwater
Pisharies off-~shore stretehing from the eastern boundary of the
Makah Indian Reservation around Cape Flattery down to and
including Cape Alava and the freshwater fisheries on the Ozette
River, the Big River, the Hoko River, the Sococes River, and the

Sekieu River,
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7-32. The group of Indians who lilved in the upper reaches of
the Skaggit River system during treaty times were referred to as
a distinct group, variously designated as Sock-a-muke, Sakhumehu
and Sock a bute; they were accustomed to a different diet than
that obtainable in saltwatler. T{avel to the upriver country
where they lived was difficuwlt, 1f not impossibvle, durilng the

winter months.

7-33. During treéty times, salmon and steelhecad were the food
staple of the Indians referred to as Sock-a-muke, Sakhumehu and
Sock a bute, although their diet contained other items not

generally eaten by downriver Indians in the Puget Sound area.

7~34. ZIummi Indians who were present at the negotiation and
signing of the Treaty of Point Elliott later asserted that
those signatories ildentified as Lummi Indians had received
assurances that they would continue to hold the rights to their
fishing grounds and stations, Including thelr rights to their

reef net locations which were private property.
7-35, At the time of the Treaty of roint Elliott the Lummi,
Semiahmoc and Samish Indizns maintained prosperous communities

by virtue of their ownership of lucrative saltwater fisheries.

7-36. Some of the Lummi Indian signatories to the Treaty of

Polnt Elliott were owners of reef net locations.

7-37. In 1791, Indians in Boundary Bay fished with reefnets.

Page 128 -~ FINAL PRETRIAL ORDER

G 8/




O 0 N O U d» D N B

oo O NN OBD DD RNOBRY OB [ S TS S T R e T e N T e e
B 9 E D 0 9o 0 s NS S 0 ®mNwo G WD R D

7-38. The Tollowing facts all indicate an Indian origin for

the technique of reef nctting: (a) Wative materlals were used
initially for all parts of the gear; (b) each detall of gear

and constructlon had a native name in each of the several dialects
used by Indian groups participating in the fishery; (c) a unigue
and specialized set of ritual ob;ervances was asscoclated with the
reef net fishery, which observances were similar to other salnon
rites of the general area but peculiar to reef netters; and

(d) the reef netting technigue was employed from the Straits of
Juan de fuca to Peint Roherfs, apparently to all feasible
locations, and this necessarily implies an intimate local
knowledge of salmon migration routes and the underwater
topography of the region, coupled with close observance of

salmon behavior.

7-33. The traditional fisheries of .the post-treaty Lummi
included reef net sites in the San Juan Islands, off Point
Roberts, Birch Pecint, Cherry Polint, and off Lummi Island and
Fidalgo Island. Other fisheries in the Straits and bays from
the Fraser River south to the presenﬁ environs of Seattle were
utilized. TFreshwater fisheries dincluded the river dralnage
systems emptying into the bays from Boundary Bay south to
Fidalgo Bay.

7-40. The Lummi Indlans continued after the Treaty of FPoint
Elliott to use their reef net locations until approximately 1894,
when fish traps owned by non-Indians were located so as to render

valueless many of the Lummi's reef net locations.
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7-41. TIndian gill net fishing of the type and operation’
utilized by the plaintiff tribes is not an inherently destructive
means of harvesting salmonids (including steelhecad), and it may
be regulated and controlled sufficiently to prevent over-

harvesting.

7-42. At its meeting on October 2, 1972, upon advice from its
attorney, the Game Commlsslon considered the facts and data
presented by Mr. Millenbach_as informative only, since the
Commission believed that' State law prohibited it from passing
a regulation which authorized net fishing for steelhead by

treaty Indlans outside reservation boundaries.

7-43. The Game Department has never limited the number of
sport fishermen who may fish in Washington pursuant to purchased

steelhead punch cards.

7-4l., TIn failing to timely send notice to appropriate persons
of its intended consideration and action on October 2, 1972,
regarding of'f-reservation Indian net fishing to the Washington
Code Reviser, the Game Commisslion and 1ts agent the Ganme Departﬁent
failed to follow the regulrements of the Washington Administrative
Procedure Act, RCW Chapter 34.04, and applicable provisions of

the Washington Administrative Code.

7-45. Since May 4, 1972, the Game Department has refused to
follow thogse portlons of the opinion of the Washington State

Supreme Court of May 4, 1972 (Department of Game v. Puyallup

Tribe, 80 Wn.2d 561) with which it dissgrees and concerning |
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which it has obtained a writ of certiorarl Trom the United States

Supreme Court.' The Game Department hds not obtailned an order
from a court of competent jurisdiction staylng the effectlveness
of the Washington State Supreme Court decision of May 4, 1972

in Devartment of Game v. Puyallup Tribe, supra.

As to the State Defendants B

7-46. In regulating fishing by treaty Indilans ocutside reserva-
tion boundaries at usual and accustomed filshing places, the
State and its Departments of Fisheries and Game:

a. Do not provide the Indians an opportunity to take,
by means feasible to them, a share of the resource which is
fair by comparlson with the share available to 1ts other two
clients, or adequate to their needs;

b. Do not consider perpetuatiocn and improvement of the
gize and reliability of the fish runs as the sole controlliing
objectives of its regulation of Indian fishing;

¢. Do not issue or enforce its regulations so as to
carry out the purposes of the treaties;

d, Do not adopt its regulations on an annual basis
upon specific supporting and current facts and data.

e. Do not enforce its regulations with dus regard for
the person and property of Indian fishermen;

f.” Do not consider as fundamental to its regulatory
cholce the cultural and economic value of fish harvesting to

Indians;

g. Do not accept, as prima facle proof of the tribe's
neceds, the tribes! estimates thereof;
h., Do not adopt, as thelr own, tribal proposals for

regulation of the Indian fishery to the extent they are unszble to
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show that such tribal proposals are not reasonable and necessary
for conservation of the specific run involved; and

1. Do not protect off-reservation Indian fishing from
interference by non-Indians in those instances when their regula-
tions have limited the arca of those Indlans' fishing to less
than the full extent of the tribels usual and accustomed fishing

places.

7-47. The treatiés involved in this case are parts of the
result of the policy described in paragraph 3-28 above., They
are not treaties of conguest but were negotiated at arm's length.

The word of the United States was pledged.

7-48. From aboriginal times salwon and steelhead from the
water arcas involved in this case have been a highly prized
gsource of food, and a major recreational attraction to sports

fisherman,

7-49. From the eariiest known times, up to and beyond the time
of the treatles, the Indlans comprising each of the involved in
this case fourteen plaintlff tribes were primarily a fishing,
hunting and gathering people dependent almest entirely upon

the natural animal and vegetative resources of the reglon for
thelr subsistence, trade and culture. They were heavily dependent
upon such fish for thelr subsistence and for trade with other
tribes and later with the settlers. They cured and dried large
quantities for year around use. With the advent of canning
technology in the latter half of the 19th Century the commercial

exploitation of the salmonid resourcc by non-Indlans increased
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tremendously. Indlans, fishing under their treaty-seccured rights,
also participated in this expanded commerclal fishery and sold

many fish to non-Indians packers and dealers.

7-50. During the negotiations which led to the signing of the
treaties 1lnvolved in this case, tribal leaders expressed great
concern over their right to continue to resort to their fishing
pléces and hunting grounds. They were reluctant to slgn the
treaties untll given assurances that they could continue to go

to such places and take fish'and game there. The official records
of the Indians on this point as inducement for their acceptance

of the treaties.

7~=5l. It was the Intent and understanding of both the United
States and the Indlan parties to the treaties, at the time of
negotiation and executlon, that the reservation lands were to
be residential bases from which the Indians were %o continue to
utilize the whole environment, including specifically all of

the;r fihing locations.

7-52. The Indian parties to the treaties did not anticipate any
post-treaty, non-Indian regulations as to the time, place,
manner or purpose of their taking fish pursuant to their treaty

right.

7-53. The United States intended by the treaties to recognize

bre-exlisting Indian tenure and use rights.
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7-54. The United States intended the "in common with" language
to permit non-~Indians to fish subject to prior Indian rights

specifically secured in the treaties,

7-55,., The treaties impliedly promised that the fishing rights
were secured therein to assure a viable Indian community for sach

Indian group.

7-56. The Treaty Commission undertook to provide the Indians.
with the means of particdpating and prospering in the econonmy

of the area.

7-57. As to cach plaintiff tribe for whom an anthropological
report hag been complled by Dr. Barbara Lane, the freshwater
systems and marine areas identified therein contain usual and
accustomed fishing places of the tribe, and such identification

ige =g detailed 25 possiblec for deslgnation of those places.

IT. FACTUAL CONTENTIONS OF THE MUCKLESHOOT, SQUAXTN,
SAUK-SUIATTLE, SKOKOMISH AND STILLAGUAMISH TRIBES.

A, Exilstence and Scope of the Right.

7-58. Before and during treaty times Indians, and later non-
Indians, harvested steelhead and all species of salmon whenever

the various species were avallable.

7-59. During treaty times Indians engaged in commerce, including
bartering and trading fish narvested by them with other Indians

ahd with non-Indians.
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7-60. The Indians relied heavily upon harvesting anadromous
fish for yecers pricr to the treaties, and they were concerned
that the treatles preserve their right to continue taking such
to meet their future needs.

7-61. The Indians intended to sécure a perpetuzl right to be
able to continue fishing at their usual and accustomed places

as they had been before the treaties.

7-62. The United States~infended that the Indlans should

be self-sufflcient, should continue to be able to rely upon
fishing tomeet subsistence needs, should continue to engage

in trade of fish with non-Indlas, and that non-Indians should bhe
able to fish at the Indilans' usual and accustomed places so long
as that fishing was not lnconslstent wlth the right to fish

recerved in the treaties.

7-63. The purpose of the applicable treaty provisions was to
reserve to the Indians a right to take sufficlent fish to meet
their present and future subsistence and livelihood needs,
while permitting non-Indlans to fish at the Indians' usual and
accustomed places so long as the Indians! exercise of their

right is not interfered with.

7-64. Tach of these plaintiff tribes have, and their predecessors
had at treaty tlmes, usual and accustomed fishing places wilthin

the area covered by this case,
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7-6%., The Indlans continue to have a right to fish at their
have continuously exercilsed that right except when they have been
prevented from doing so by attempted imposition of the State laws

of Washington which arc in conflict with such right.

B. Regulation of the Exerclse of the Right.

7-66. These plaintiff tribes are entirely capable of regulating
fishing by thelr members at usual and accustomed fishing places

consistent with conservatilon of the rescurce.

7-67. Atteupted enforcement of State laws and regulations
concerning rishing as to treaty Indians at thelr usual and
accustomed Tishing places has resulted in prevention of the

full exercize of Indian treaty fishing rights, loss of income,
inhibition of valuable cultural practices, confiscation and damage

to fishing eguipment, and arrest and prosecution of Indians.

7-68. The State does not recognize the effect of applicable
tribal regulations concerning Indian fishing nor the tribves!

power to enact end enforce such regulations.,
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. I1I. Defendants' Contentions of Fact

7=-69, Did tﬁe Indian Claims Commission consider the value of
fish and game in establishing the basis for compensation to Indian tribes
on thelr claims hased on the value of lands taken by the United States
under the terms of treaties or by naked taking? (ALL DEFENDANTS)

-

B. Existence of Right

7=-70. Did the United States assert the right to exercige its
governmental power over Indians prior to the time of the_treaties? (GAME)

7-~71, Did either party to the treaties contemplate that govern-
nental powers of the Upitéd States over Indians were belng treated away
by the United States? (GAME)

7-72. Did the United States treat for, or acquire, any of its
governmental powers by the treaties in issue? (GAME)

773, Was Governor Stevens authorized by the United States to
treat away or impalr the sovereign power of the United States? (GAME)

T=Th, Was it the intention of the partles to the treaties that
the Indians would enact and enforce laws against Indizns or non-Indizns
in off-resarvaticn areas? (GAME)

7=-75. Was it the intention of the parties to the treatieg that
the Indians would become integrated inte the non-Yndian society on an
agrarian level? (GAME)

7=76. Were the treaty provisions relating to the off-reservation
gathering cultures, including fishing, intended by the parties to bhe a
temporary right to be extinguished as the Indians became integrated into
the non~Indian soclety? {(GAME)

7-77. Which of the Plaintiff tr;bes have scught or received
compensation before the Indian Clalms Commission for the loss or failure
to provide the rights which they now allege? (GANME)

G. Scope of Risht

7~78, Are there fishery management and regulatory schemes which
would pfovide the Plaintiff tribes & reasonable opportunity to take a fair
and equitable ghare of the harvestable fish?! (FISHERIES)
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779, If the tribes are entitled by treaties to a fsir and
equitable share of the harvestable fish, is that fair and equitable
gshare to be determined to harvest & percentum of the hearvestable fish?
(FISHERIES)

7-80, To accomplish the percentage share of any given run of
a8 particular species, can the state substitute the equivalent smount
of other anadromous species? (FISHERIES)

7-81, To accomplish the utilization of steelhead on a recrea-
tional fish, can the state substitute the equivalent amount of other
anadromous specles? (GAME)

7-82, What was the extent of the anadromous fishery by Indians
or non-Indians before or during treaty timesé (GAME) !

7-83. What was the intent of the treaties as to the future of
the Indians in society? (GAME)}

7-84, Whether members of Plaint{iff tribes desire an opportunity
to fish commercially for salmon? (FISHERIES)

7-85. Have Plaintiffs established the locations of their claimed
"ysual and accustomed" fishing grounds and stations? (GAME)

D. Regulation of Right

~ T-86. Whether state enforcement laws and pwactices afford

‘Indians charged with violation of laws enforced by the Departments of

Fish and Game with due process? (GAME and FISHERIES)
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9 IV. DEFENDANT GAME'S SPECIFIC FACT&AL CONTENTIONS

3 A. RBiclogy. Ti ries Menagenanlb and Policies

4 7-86. The legisliature of the Svate of Washington hasg

5 deciared stzelhead to be a gane Ficsh and has prohibited com-

G mercialisation therein. This has beeu %rue since 1933 when

7 the Washirgion Stete Game Comnissicn wes crected by act of

8 tne legislature.

¢ 7-87. Spzeizs of fisk other than steeihead are gane fish
10 puarsuend vo states law or regul=zticn.

1L 7-88, 'The Pisheries Msrnagment Divisica is responsibie

12 prograns 1nvolving steslnead wihich inciude fisk culiural

13 setivities, habitai proteciion efforis, and development

14 of fisghing rezulztions aimed =2t conserving the resource.

28 7-89. Couscrvaition means wige ufe and mainterence cf

i6 the steelhsad resource st an opTtimum level for the weilization
17 of the grestest number of citizeng.
1z 7-90. Game's mansgeasnl of the steclhesd rescourcs involy
19 provection of e nsturel reproduction of the steeihesd species
29 end devélopmegt and opsrevion of an artificial propagstion

1 DIOETYan Game repulsticons ere cesigned te slliow for harvest
22 by sport sngling goesr end %o protact the resource.

23 7-91. Steelhezd, slthough tokinz ineidentally in szit-
24 vatar net fisheries, are not taken in sny great numbers and
a5 in s not Jeswful to tzke thew with commarcisl gezpe oX exnter
26 them inte commercisl trads.

3 7-92. 7The nesrvest ol steelhnesd ocuurs glimost entirely
28 ia freshweher.

a8 7-93. Thne toruvlotionn 2f sleciherd are nmet zufficicat
a0 To muprerh hoth g commerclisl znd a reovesd ;onvlafisheryg

J1 7-94. 'the cabch of evewry oteelaer? Ty & sporbsman

433 involves an expenditure in excroz of dé0,

3z 7-95. The Qame Dapacliwsr s devendent, in large part,
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on revenues derived from the sale of sport fishing and hunting-
licenses.

7—96_. The hatchery program, with resultant programs,
has substantially contributed to the harvest of stzelihesad in
svate waters. .

7-97. A net is s more cfficient method of taking stegl-
nesd than by hock and line.

7-98. A large number of citizens of the state avall
theﬁselves of the recrcational orportunity of fishing for
steslhead with hook snd line gear.

7-99. Regulstions of the Came Depsrtment do not dis~
criminete sgainst sny group of pecple, including Indians.

Geme has only been asble to obtain fragmentary information
regarding Indien catch of steelliead within rescrvation boundariss.
Compiete dsts regerding Indien catch on reservation hss nct

been provided to Game even though requésted, from Indian

tribes snd federal agenciec. Ceonmplete catch information is
essential intelligen?t mansgement of the steelhiead resource.

7-100. Tt would be extremely hazardous to allow olf-
weservation commercisl net Tisheries for steelhead and still
attewpt to maintain a viable public recreatioral fishery.

7-101. It is not possible to predict, in advance, the
numbers or Size of steelhead ruas.

7-102. The gensrsl management objective of the Cane
Department is to preserve, protect, snd perpetuate the gane
fish and wildlife for all citizens.

L

7-103. Tursuant to state statutes, the Wsshington S

2

Geue Commission has the responsibiliiy snd does estzblich

regulstions relsating to lhe tiume, pluce, and manner of loxing |
L
geme fish 2xd wildiife, including steellicad.

7-104., The Woshington Stste Gome Cormiscisn considers
s

o nusber of factors in cstablishing Tthe Yime, place, and -

mananeyr of taking steelhesd and its meetings are cven to the '
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public gnd conducted 1n accordance ﬁith the provisions of the
Wéshington Stete Administrative Procedures Act.

7-105. TRegulaticrs promulgated by the Washingten State
Geme Commission are promelpated in accordaiice with The pro-
visicne of the Washington State Adminisuralive Procedures
Act and policies znd procedures sstablished by the Office of
the Ocde Reviser. The Weshinguon Btate Game TDepzrtment dozs

-

not é ssert Jurisdiction to manage or razpulate fishing
activities by Indians within Tnéian recorvetion boundaries.
+7-106. Qff-reservation nettirg by Indizns for commercial
purposes ig not compatible with.the sustained yield ol
steelillesd coupled with 2 public » gationsl use of smteelhesd
. in the dvers of the stete. The wmore nevs that are placed in
a river, the grester the chances orf complately elirinating
a run of fish such as steelhead.
7-107.. The hceok and linc fighery hims nobt proven itselfl
capable of endangering 2 steelhead run.
7-108. In 2ddition to the spovt~recresticnal value of
sUeeclhead, 1t has a nonqusntifible zesthetisc value to peoﬁle.
T-109. Indien tribes in Wesvern VWashington have shared
in the enjoymen®t of incrossed runs of steslhesd due Yo
Grme Department hstchery propagatiosn progrzms.
7-110. The Gaume Department is involved in s numbcer of
other environmenltal progremus desipgned to protect and enhanc
I the stecihcesd resource.
7-111.(a) 7Tt would be extremely difficult for twe or mors
governmental agercizs to manage the steelin2ad harvest for
two confilicting purroses, i.e.. commsrcialisabtion and

racreztlionel.
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T-lll:(b) If the state is required to provide treaty Indians
a fair and equitable share cf the available harvest of stzelhead,
the state sﬁould be entitled to substiiute salmon cpecies bhecouse
of the differing characteristics and higher recreational wvalue of
steelhead.

7-111.{c) The calculation of the equivalent amount of sub-
stituted salmon species should take inte account Indian-caught
steelhead.

iental to

o

7-111.(d) Steelhead will be caught by Indians inci
the harvesi of salmon in off-reservation werers and will alsy be
caught by Irdians in on-reservation waterc.

7-111.(e) Indian catch of steel head, whether incidental o

on-reservaticn should be for personal usge and noft commercial pur-

2]

-

poOSe

a5
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7-112. The mansgement allernatives avellable to the
Department of Gaire are limited by the legislature of the
State of Washington.

7-113., Steelhead are at the next to last level of
manageorient of a natural resource, i:e., recreational use
only. The final ievel of nmanagsment of a resource is to .
completely prchibit any taking of it.

7-114.  Steelhesd trout are s unigue product of.the
Horthwest Coast of Horth America snd ere not found elsewhere
in the world.

7-115. Juvenile steclhcad spend two years rearing in
Tfrechwati o belore migresting to the ocean. This facet
increzsed enviromnmentsl haszards to their survivel.

7-116. Bince the Geme Depsrimerns was created in 1933 by

the Btate Legislature, it hzs consisvently taken the position

rJ

.Cl

-t

l'b

the numpers of shteelhesd in the

ot

: thers were not s1 icie

w
54
¥
;

'}

rivers of tne stote to support & commercigl net fishery.
7=117. If the amount of fishing elfort reguired to take
2 single steeslhead by sport angling gesr were substentially
increﬁsed, it is likely to have an adverse dmpact on the
total nuwber of people who would engage in this recreational
ctivity.
7-118. TLaw enforcement policies of the Department of

Geme rccogunive vthat Indisns cannot be excluded from a boly
1

7-119. TBaforcement policies of +the Depsrbmeént of Game
recognize thav tresty Iudisns weoy fish without licenses when
it is otherwvige lawful to do so within arcas ceded under the

parbliculer tresvy involved.

)

7-120.. Enfoicencut policies of the Department of Game
¢o not ;§"Tude the sulnority Lo regulase Indien fishiing within
indlisn rezervalion boundaeriocs.

7-121. TFnforcuazut of Szme lowd found, in ROW Title 77
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is cerried out through snd by trained wildlife agents employed
by the ﬁepartment of Gzume.

7-122. With the exception of the ¥Yakima Tribe, enforce-
nent of Géme laws by wildlife agents ig difficult due to the
protlenm of ascerteining bthe identity and tribal affiliation
of individusls claiming o be members of a treaty tribe.

7-123. Unattended nets capable of teking game fish in
off-reservation waters are seized by wildlife agents pursuant
to state law.

7-124. Seized nets are dried, teogged, und stored by the
Department in the event that the identity of the individusal
who Tiaced such & net in a river is subseguenltly knowrn.

7-125, Apprehensions of individuals., Irniian or non-
Indian, who are felt tohave violated game laws are handled
by state courts and processed in accordance with judicial
nrocadures.

7-126. Fish that are taker from a net that was unlawiuily

"

sed is held for evidence or pub in cold storzge and held for

o

-

C

vi

[t

crce until the case is tried in state courts.
-1

~ o

27. If fish sre taken from an unattznded set net and
the identity of the operator is unknown, thece fish are
turncd over to chariteblae institutlions or szhools.

7-128. Due to recent unrest and civil disorder conccerning
claimed Tndian treaty fishing rights iﬁ of f--reservation waters,
s specigl "Lactical squad” has pesn furrlshed with special
defensive equiprent and has received special treining in
how to handle meob snd rict situstions. ’

7-129. The additional defensive eguipmmant which has

can issued to the tactical sguad nsy only be used for the

protechion of the officer or thal of awothsr citizon.

7-130. in recent years, when r»ict or moh situations

axr

{7

threatencd, the Geme Departuent heas cocrdinsted 1

enforcement activities with other governmeniel agencies and
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enforcement units.

T~131. Game's wildliflc¢ enforcement division has assisted

S PR ——

the Department of Fisheries in enforcing the viclations of their
reguletion on the Puysllup River by persons c¢laiming Indian
rights. -
7~132. Tess than one percent of the total Indian popula-
tion of the Stete of Washington actuzlly engages in fishing
with nets in off-rcservation wabters.
- 7-133. Indisn-czught steelhesd sre normally sold on

[N

comunercial merkets. : i

7-134.  None of the Indisn tribes of Western Washinglcown
nave eXerclised any control over Indien fishing activities
outside reservabion Loundaries nor have they ever attemphed i
to ac so.

5. Anthropolory

7-135. TIrformation from living informsnts or historical
rezonstruction of psst events must be used with great care znd
is less relisable than contemporary documents.

7-136. Iitigstion during the past Tew years involving
claimed Tndian fishing rights would probably color Tthe views
of present d¢ay Indian informants.

7-137. 1Indisn tribes of Western VWashington, including
plointiffs herein, have presented claiwms for compensebion
Ter the valus of lsnds taken by the United Etates Yo the
Indlen Clzims Commission.

7-138. The claims and corxpensabiszrn received incliude

the vealus of fish znd wildlife resources pertinent Lo the

&

loard for the claime menbionad obove.

7-139. By the btime of the signing of the treaties in

.

Jestern Woshinplton circz 185%"-55, there was not a dense

-

aberiginel pomulation ou the Western Wasshington coasth.

[#4]

7-140.  ghgrw declines in storiginsl population

ccourred sfter extensive contuct with Buropestns and Amerd cansg
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beginnipg around the period 1780.

7-141, Relatively a small number of Indians utilized a
large numnber of fishing sites 2t the time of the signing of
the uvreaties.

7-142. TIndisn villages in Weslbern Washington were locabed
nermally nesr avallable food sources.

7-143. 1Indian bands in Washingbon ab treaty times treveled
a great deal, including traveling from one fiching locaticn o

T-144. The average village size of Western Washington

Indians at the time of the Ureasy would have probably been a

~145, Bach Indisn villzge had its own btraditional leader.

7-146. Hach villege was sutonomous and’there Was 1o
tribel structure involving sn antirs wotershed. Esch village
did not have "sovercipnly” or ability to control other villagec
even on the ssme watershed.

7-147. The Maksh Tribal political structure was orobsbly
sn exception to the general autonomous village structure 5£ the
other Western Weshington Indians.

7-148.  There was no single "chief” of seversl villagss
or bands within a river bsasin.

7-149. Fishery resources were not the sole stable
foods for Indiazns in Western Weshinguvon at treaty tines.

7-150. Indians, al treaty btimes, depended upon berries,
camas root, other wild plant food, enellfish, hunting of
snimals and included a deperndence nyorn azgriculture pasrticularly
the potato.

7-151. At treety times, the potato had bacome =n important

ER

and essenitlsl element of ITndiwn diet.
7-152. A% the time of the treaties, Indians were engaged
in sgricaltursl gctivities primsrily related to the potate,

but including other introduced food crops such as peas, burnirs,

outg, and other aimilar cenpe. g?c?
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7-153. Upriver Indisn villages at treaby times differed
from saltwster or lower river Indiax villages.

7-154, Turing the treaty period, Indisns were becoming
extensively accultursted by the Western Ewropean contacts.

7-155. Indisns, by treaty timés, were beginning To
imitate 2nd copy Americsn-European techniques and customs.

7-156. The earliest comtacts between Indians and non-
Indisns occcurred in .the late 1700's with contact from various

Buropeoan trading ships and military expeditions. Intensive

a"

contdct and sustesined contact did not begin un tThe

stablishment in 1832 of the Hudsun Bey Corpary vost at

&
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7-157. By the time of the treabtles, most Indians had
been in convact with non-Indisns tTo a greabter or less cdegree.

7-158. At the time of the ftreaties, Indians had expressed
their degire for Americsn doctors, and other Westerm
Burcpesn teckniques which they desired to benefit Irom as
evidenced by the tresty documents themgelves.

7-159. In zddition to the introduction of agricultural
activities and plrents to Indisus, the domesticated enimais
vere also introduced and acceptsd by the Indlans.

7-160. There is no "native culiure" in Western Washingion
today and Western Washington Indiens today lock at the worlad
threough Vesteorn European seyes.

7-161. The purpose of exsoubticn of the treabties Lelvecn
the United States and the Indizn groups in Western Weshinglon
was to extinguish nastive occupancy rights to territory.

7-162. The overall philoscply of the American goverament
av treaty tines wss to protect hive Iﬂ&ians in dealing with

1

American citizens sebtlers in the Vestern weashingbon area.
7~163. Anocther philosopuy zn® purpose of the treuties
was to Americanize, civilize, end (lxistisnize the aboriginal

notives of Wesrern Washinegion.
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7-164, The eventusl purpose of the treaties was to absorb,
after o period of appropriste trairing snd instruction, the
Indisns into the mainstresm of Americar life on an agrarian

-

zvel.

-
<

7-165. Governor Stevens was under imstructions to exbtinguish
Ixndisn rights of occupancy and to clarifiy and codify relationships
betwezn the Federal Government and the Indians.

7-166. The treabties involved indicate that it was the
intention of the Federal Government for the Indians to becone
Tfrom Ltheir past into the mainsﬁream of American soclety.

7T-167. When the tresties were regoblated, the Chinool
Jargon was used to explain thelr meaning.

7-168. A% the time of the tresties, at least some
Indians undsrcstood the English language.

7-169. At %he time of the signiﬁé of the treaties,

Indians did not have any common law concept of Mtitiel.”

7=170. In the context of Indians ab bthe time of the signing
of tﬁe treaties, they werec only inbterested in use rights of
particular sress.

7-171.  Use rights or patserns meant thet individuals
femilies, or villiages traditionally ﬁad the primary righi
to use certalin areas for cextain purposes.

7-172. A% the time of the signing of the treaties,
none of the Indiazns of Westerr Washington would have claimed
an exclusive rignt to a fishery or fishing location except
where an individual built a fisking trap ov spéaring olatiorr
and that indivicduvel might ¢lsip that trap or plstform as his
eg long o¢ he used i%. Villsgse did not clgim "ownership®
of beaches or fishing sress. )

7=173.  #e individual rignte to lend wers recopnized by
fdienz except occupanucy, ond that Lo 2 rather limited deprcc.

T-17k4. The "ueouel and sccustomad" provision of the
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Stevens treaties were intended to provide a source of food
sUpply ror tne Indrans during the period of transition into
reservation life. during the pericd of time between when
the treaties were signed but not yel ratified by Congress
or implemented.

7-175. The Indians who signed the treatics did not
have suthority to sipn awey territorial claims on behalf of o
other Indiens because the Indians owned no territory in the
common law sense of "titlel”

,7*176' It i3 not posa;blé Tor either of the contracting
parties to tha Lreaties invelved to predict the future fanbtastic.
growth of the ares or & pericd of {ime where there would not
be axn sbundance of fich and other natural rescurces for everyoncoc
to enjoy without sny nced for governmental limitation.

7T-177. The long range policy of the Ualted States, at the
time of signing of the treatiecs, was to zssimilate the

Indiens znd intograte thenm into Americzn sccicly as

7-178. 4t the time of the signing of the treaties,
the Indians did not have any methold for enforcing any rules [
regarding their conduct other than unstructural familial
ohligations.

7-179. There was no superstructure of goverpmenbal
avuthority in nabtive culbture at Tthe time of signing of the
treaties.

7-180. Covernor Ztevens was nobv antherized to grent 1o
the Indisns by viture of the treaties any of the governmental
powers of the United States.

7T-181. At the time of %he signing of the treaties, the !
Indizns did rot hsve such a concept of governwent that they
conld hsve trested with Gevernor Stevens for the acguisition
¢l such scverelgn or goveramentszl powers.

7-182, Irscties with Indizn triboes of WesbHern Washington
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were not negotiated on behalf of the United States on the same
level or with the ssme intentions as the United States dealt with
Great Britain under treaties for acquisition of their governmental
subhority over Washington Territecry.

7-183. There was no such aboriginsl entity known as the
Muckleshecobs Tribe of Indians.

7-184. Possibly some of the members of the group kuown
today as the "Muckleshoot Tribe of Indians" are descendents
of Indisneg who were partieg to the Treaty of Point Elliott
or Medicine Creck.

7-185. fShe only way that the blondline of any member
of the present day Muckleshoot group can be establlished ig
by periorming detailed genszsalopgles.

7-186. The United Stetes does make treadies with individusls
but rather with Indian trires.

7-187. 1The severe voruiation decline occurring among
Indisn pepulstions of Western Washington prior To the time
of the tresties led to a decline esnd breskdowm ir their
culture by the time of the signing of the treaties.

7-188. The 1ife of Western Washington Indians, as it
existed aboriginally, disappeared by the later part of the
16th Century.

7-189. The weignt of NHorth Coast Tndian culture declined
as it went southerwszird, i.e., the Vestern Washingbton tribes of
indians represented a dropofl in level of organizztion and
culture compared to that of northern Indizsn groups such as
the Tlingit and Haida in Canada.

7-190, Puzet Sound Indians were subjected to slave raids
by northern and more warlike tribes. .

7-191. - The gboriginsl method of redistributing natural
regources was guite primitive when cempered with modern
American ussges.

7-192.  Tn sboriginal btimes or abt the time of tle sigaing
Page 150 - FINAL PRETRTAL ORDER . - q 03
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of the treaties, the Western Wsshinglon Indisns did not practice
conservation except in a ritual or religious sense.
7-193. There were specific locations that would be usual

and sccustocmed fishing grounds to a particular village or

group of villages in Westerun Washixmgton.
7-194. The Quileute and Hokh tribes of Indians spoke a
language which was related and similar to the Chimakun

group which lived at the head of Hoods Cenal.
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V. FISHERIES DEFENDANT SPECITFIC FACTUAL CONTENTIONS

A. State Repgulation

7-195. The Department of Fisheries has the authority to regu-
late off reservation fishing of treaty Indians In the interests
of conservation. .

7~196. The Department of Fisheries has attempted to regulate
off-reservation treaty Indian fishing in such a manner as to provids
the Indians with a fair and equitable share of the harvestable fish]

7-197. The Departmént of Flsheries has demonstrated good faith
in dealing with the plaintiff tribes since the determination that
Indian tribes have special treaty rights to fish by the United

States Supreme Court in 1968.

7-198. The statutes governing and the regulations of the Depart.

ment of Fisheries, are reasonable and necessary for conservation,
mect appropriate standards, and do not discrininate against Indians
7-189. The Department of Fisheries has treated the treaty India
off-reservation fishery as a distinct client and has established
separate goals for its management‘of that fishery and separate
regulations for it in recognition of the treaty right.

B. Indian Fishing Practices

7-200. The Upper Skagit, Sauk Suiattle and Stillaguamish tribes
have no commercial fisheries and desire to fish for personal use
only. |

7-201. The Upper Skagit, Sauk Suiattle, Stillaguamish, Skoko-
mish, Yakima (in case area) and Lummi tribes have no off-reserva-
tion fishing regulations.

7-202. Tribes that have adopted off-reservation fishing regu-
lations have not held public hearings on the regulations prior to
adoption and have not provided for the interest of the general pub-
lic to be represented in their regulation adoption process.

7-203. Tribal off-reservation fishing regulations have been

drawn up and adopted by tribal councils and committees whose members
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have a direct personal economic interest in the off-reservation
fishing industry.
7-204, Some members of plaintiff tribes engage in the all
citizen commercial fisheries in Washington and Alaska.
7-205. The Indian off-reservation commercial fishery and the
all citizen commercial fishery have cgmﬁén goals, of which the para-

mount goal is to maximize profits.

C. General Biological and Management Practices

7~206. The absence of a definite quantitative standard of the
Indians' fair and equitéble share of the harvest makes management of
the state's salmon fish runs extremely difficult and endangers con-
servation.

7-207. The court should quantify the Indian treaty right to
fish off-reservation at usual and accustomed grounds and stations
by establishing the Indians' fair and equitable share as a percent-
age of the harvestable fish that are under the regulatory jurisdicticn |
of the state or the Indians. i |

;

7-208, A determination of the Indian's fair and equitable share
of the available harvest based on a percentage share of the harvest
would be conservationally sound, és well as an objective and fair
standard.

7-209. The percentage share fisheries management model proposed
by the Department of Fisheries accurately portrays the salmon re-
source and fisheries within the State of Washington waters and the
salmon Nagal to Washington waterxsheds harvested in international.
waters.

7-210. The Indians fair and equitable share of the harvestable
fish should be a share only of the harvestable fish that are under
the regulatory jurisdiction of the state or the Indians.

7-21l. The International Pacific Salmon Fisheries Commission
management of the Fraser River sockeye and pink salmon runs is
based upon a-management plan analogous to the percentége share

fisheries management model proposed by the Department of Fisheries.
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7-212. The data and calculations used to develop the percentage
share fisheries management model proposed by the Department of
Fisheries are data and calculations used éommonly by salmon fishery
management agencles of the United States, Canada, and the several
states and provinces.

7=213. The Department of Fisheries has the necessary biological
data, analysis and management capability to manage the salmon har-
vest within its jurisdiction by its proposed percentage share man-
agement model,

7-21%.  conservation regulations of off-reservatlion Indian treatyl
fishing for salmon are inter-related to conscrvation regulations of
all fishing for salmon in state managed waters.

T-215. Where conservation of fish runs is the goal, it is not a
sound fisheries management practice to allow a user group to regu-
late its own fishing.

7-216. The Department of Fisheries, or any of its emplofees,
has no personal economic interest in the fishing industry of Wash-
ington State.

7-217. Regulations adopted by‘the defendants in accordance with
requirements of the Washington Staﬁe Administrative Procedures Act,
on their face, meet appropriate standards.

7-218. The term "conservation' means wise use and in the con-

text of the salmon resource includes comnsideration, inter alia,

of the preservation, enhancement, and harvest of the resource.

7-219. In the interest of conservation, commercial net fish-
eries must be more restrictively managed than personal use and
sport fisheries.

7-220. Unregulated Indian off-reservation fishing, as does
unregulated fishing by any harvesting group, tends to lead to
depletion of the resource.

7-22l. The harvest of fish in their milling, holding, and
spawning areas of a river and its estuary must be regulated more
restrictively in the interest of conservation than the harvest of
fish in waters of passage.
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7-222, Regulation of the harvest of salmon by fishing time and
gear type are necessary for the conservation of the resource and
the regulation of any one harvesting group or area is inter-related
to regulation of the harvest by any other group or area.

7-223, Regulation of the harvest of salmon in Puget Sound and
coastal rivers in Lhe case area differs from regulation of the
harvest of salmon in the Columbia River because of the mixed stocks
in marine areas and the lack of dams, geographically located prior
to or in the harvesting areas, from which counts can be taken of
passing fish in order ﬁo determine spawning escapements,

7-224, The regulatory pattern of the salmon harvest in the
Columbia River is not analogous to the necessary regulatory pattern
of the salmon harvest in Puget Sound or the coastal rivers in the
case area.

7.225. A blanket restriction on sport or commerclal fishing in
Puget Sound marine areas would adversely affect the conscrvation of
the salmon resource.

7-226, Large numbers of salmon whose natal streams are In the
case area are harvested by Canadian and other fishermen in waters
over which the State of Washingtonxhas no jurisdiction.

7-227. Neither the plaintiff tribes nor any advisors to them in
adopting off-reservation fishing regulations have attempted to
predict run size as a basis for 'determining the amount of fish
which should be harvested from a particular run.

7-228. Plaintiff tribes do not follow accepted management
practices in adopting off-reservation fishing regulations.

7-229., Neither plaintiff tribes nor the U.S. Bureau of Sport
Fish and Wildlife have collected sufficient data, have the neces-
sary management capability to regulate, oxr have effective enforce-
ment procedures to enforce off-reservation treaty Indian fisheries.

7-230. Only the Department of Fisheries of all the parties to
this action possesses the informatlon and experience necessary to
adequately predict and wmonitor the run size of returning species of

salmon,
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7-231. Prediction of run size and monitoring xrun size as the
salmon return to Washington watexrs is essential if harvest of the
fish is to be compatable with conservation.

7-232, MNeither plaintiff tribes nor the U.S. Bureau of Sport
Fish and Wildlife have the capability of predicting run size or
monitoring returning runs of salmon upon which tribal members fish.

7~233, TFishing is economically and culturally important to
citizens generally, as well as to Indians.

7-234, A definition of the Indian's "“fair and equitable share"
of the available harvest in terms of a fized quota of a number of
fish would be against the interest of conservation.

7-235. It is mnot possible to manage a fishery if the regula-
tions governing one har;esting group are required to be the least

restrictive necessary for conservation because regulations govern-

"ing all harvesting groups are inter-related.

7-236. Repeated court challenges to the validity of state fish-
ing regulations after their adoption make manégement in the intereg
of conservation impossible.

7-237. A "fair and equitable share' of the available harvest
for treaty Indians fishing in marine areas should be an extension
of fishing time as provided for the Makahs in 1971 and 1972.

7-238. Estimating the harvest of Indians' on-reservation
catches differs significantly from estimating the harvest of
Indians' off-reservation catches, the former being capable of a
degree of precision beéause of the limited geographical area, the
latter being capable of no degree of precision,

7-239. In providing treaty Indians with a "fair and equitable
share" of the available harvest, the state should be entitled to

substitute the harvest of one run or species of anadronomous fish

for another run or species 1if the intercsts of conservation require|

7-240.  The Department of Fisheries is the only management
agency capable of managing both the Indian off-reservation fisher-

ies and the all citizen fisheries in the interests of conservation
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to provide the Indians with a fair and equitable share of the
available harvest.

7-241, It is necessary in the interesés of conservation that
fish caught on Indian reservations should count toward the deter-
mination of the Indians' fair and equitable share of the available
harvest. .

7-242, Members of the plaintiff trites are currently harvesting
the percentages of the salmon harvests as indicated in Exhibits F-6
and F-26.

7-243. Biological aspects of fishery management are more im-
portant than economic and cultural aspects for the conservation
of the salmon resource.

7-24l. Plants from hatcheries of the Department of Fisheries
significantly contribute to the size of the plaintiff tribes"™
harvest of salmon. |

7-245. The use of fish traps in rivers to harvest entire
salmon runs is not physically feasible, economically practicable,
desired by Indians or non-Indians, and does not allow precise
biological management because of t?e inability to monitor returning

fish runs without large expenditures for a test fishery which would

in effect duplicate the present commercial fishery.
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EXTPERT WITNESSES

8-1. The plaintills, fogether or individually, may offer the
following expert wltnesses:
a. Dr. Barbara Lane (anthropology);

b. D. Paul Weston and George Felshaw (tribal identity

and treaty status);

c. James L. Heckman (bLiology and fisheries management);

d. Dr.'Gardner Brown (economicsg): and
e. Dr. Robert Thomas (economics and history).
8-2. The plaintiflf Quinault Tribe will present the following

exXpert witnesses:

a. Guy McMinds (biclogy);

b. Brian Allee (blology); and
C. Norman Mce (blology).
8-3. The defendants, together or individuwally, will present

the following expert wltnesses:

a. Dr. Carroll Riley (anthropology);

b. J. E. Lasater (biology);

c. Clifford Millenbach (bioclogy);: and

d. Dr. Stephen Mathews (bio~economics).
PART NINE

OTHER WITNESSES AND ORDER OF PRESENTATION

A. Plaintiffs' Case.

Initial examination by the plaintiflfs will be by a lead
counsel designated by plaintiffs' liaiscon counsel. Other counsel
may also examine without being repetitive.

9-1. The plaintiff's case will proceed in the following

order:
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For all plaintiffls:

1. Carl Crouse (adverse withess),

2. Clifford Millenbach (adverse witness),
[The defendants' presentation of the written direct testimony of
these two witnesses and plaintiffs' cross examinatlon thercon may
be presented out of order immedia%ely before plaintiffs' examina-
tion in order to accommodate potentlally conflicting commitments
of the witnesses.]

3. Jack Ayerst (adverse),
Walter Newbrech (adverse},
Arthur Coffin (adverse),
Thor C. Tollefson (adverse},

J. E. Lasater (adverse),

o~ g JdT

Henry Wendler (adverse),

For all plaintiffs, except the Yakima and Upper Skagit

Tribes:

For the United States and the Muckleshoot Tribe:

10. D. Paul Weston,
11. George Felshaw,

For defendants:

Defendants will for continuity of subject matter here
present out of order thelr expert anthropological expert:
12, Carroll L. Riley,

For all plgintiffs:

13. James L. Heckman,

For the Muckleshoot, Skokomish, Stillaguamish,

Sauk-~-Suiattle, and Squaxin Island Tribes:

14, Dr. Gardner Brown,
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For
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the Makah, Lummi and Qulleute Tribes:

15.

For

Dr. Robert Thomas,

the United States and the

Puyallup Tribe:

16.
17.

For

Lena Cultee Hillaire,
Benjamin R. Wright,

the United States and the

Nisqually Tribe:

18.
19.

Tor

William Frank, Sr.,

William Frank, Jr.,

Muckleshoot Tribe:r

20.
2%,

the United States and the
Louls Starr,
RBernice White,

the United States and the

Skokomish Tribe:

For
22.
23.

For

#Georgia Miller,
Joseph Andrews,

the United States and the

Makqp Tribe:

24,
25.

For

Charles Peterson,
Hillary Irving, Jr.,

the United States and the

Quileute Tribe:

26.
27.

For

Chris FPenn,
Earl Penn,

the United States and the

_HQh Tribe:

28.
29.

For

Mary Williams,
Herb Fisher,

the Lumml Tribe:

30.
31.

For

John Finkbonner,
Forest Kinley,

the Quinault Tribe:

32.
33.

Joe DelaCruz,

Horton Capoceman,
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For {he Sauk-Suiattle Tribe:

34, Jesse Harvey,
35. James Enick,

For the Stillaguamish Tribe:

36. Esther Ross,
37. Lena Smith,

For the Sguaxin Island Tribe:

38. Cal Peters,
39. Florence Sigo,

for the Upper Skagit River Tribe:

4o, Charles Boone,
41, Dewey Mitchell,

For the Yaltima Tribe:

Lo, Louis Cloud,

43, Johnson ‘Meninick.
The tribal witnesses listed above, numbered 16-43, will testify
according to the outlines previcusly submitted for those

witnesses.

B. Defendants' Case,

9-~2. The Game Defendants will present thelr witnesses out
of order as noted above,
9-3. The Fisheries Defendant will present its witnesses
as follows:
4l Thor C. Tollefson,
45, J. E. Lasater,
kg, Earl B. Jewell,
b, Stephen Mathews.
g1, The defendant State of Washington considers itself
fully represented by the Fisherieé or Game Defendants and will
present no other wiltnesses.
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g-5. The Reefnetters Association will present its witnesses

as follows:

48, John Brown,
Lo, Jerry Anderson,
50. Glenn Schular.
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PART TEN

ADMISSIBLE EXHIBITS

The exhibits listed below may be receilved in evidence

at a reasonable time in advance of the offer of the exhibit.
The offering party will provide four copies of the exhibit
(for the sets required by this order for the Court, evidence,

defendants and plaintiffs) and an additional copy for any

of such exhibits shall have full oppertunity to present its
chjection to the Court at the time the exhiblt is offered.

Exhibits will be coded by sponsoring party as fellows:

Stillaguamish Tribes

MU Muckleshoot Tribe
PL All Plaintiffs
RN Reefnetters Agssociation
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'may offer additicnal exhibits in evidence, provided that co-parties

and opposing parties have an opportunity to examine such exhibits

party so requesting. Any party objectling to the admissihility

CODE LETTERS SPONSORING PARTY

D £11 Defendants

F ‘ Fisheries Defendant

G Game Defendants

H Hoh Tribe

JX All Parties

L Lummi Tribe

MK Makah Tribe
ML@ Makah, Lummi and Quileute

Tribes
MS Muckleshoot, Squaxin Island,

Skckomish, Sauk-Sulattle and
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2h guileute Tribe
o Quinault Tribe
SK Skokomish Tribe
SQ Sguaxin Island Tribe
ss Sauk-Suiattle Tribe
sT stillaguamish Tribe
urs Upper Skagit Tribe
Usa The United States
W State of Washington
b4 Yakima Tribe

A. Joint Exhibits of All Parties,

J¥-1la: Colored Case Area Map

JX-1b: Black and White Case Area Map.

TX~2a: Joint Biological Statement through Appendix IV
JX~2b: Joint Blological Statement, Appendix V

B. All Plaintiffs' Bxhibits.

PL-1: 4-page typed document of letter dated August 30, 1854 from N

Charles E. Mix, Acting Commissioner of Indian Affairs to Stevens. Instructions

to Stevens regarding treaties.

PL-2: Excerpts from House Document 313, 54th Cong. 2d. Session, Report of
Joint Commissioners {United States and Canada) concerning the preservation of
fisheries in waters contiguous to the United States and Canada, December 3%,

1896, Pages 1-2, 14-15, 163-178,
DIL-3: Typed letter written by M,T. Simmons, Indian Agent, dated

October 26, 1859,
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PL-4: Typed letter by M.T. Simmons, Indian Agent, dated

December 13, 1859.

PL-6: Typed report of 1860 from Commissioner of Indian Affailrs
to Secretary of the Interior. Report sent by M.T. Simmons, Indian
Agent, Washington Territory, to Edward R, Geary, Superintendent of

Indlan Affairs, Oregon and Washington Territory.

PL-T: One-page longhand letter dated December 6, 1856

from Isaac I. Stevens to E.S5. Fowler.

PL-8: Three-page longhand letter dated December 16, 1856
from E.S., Fowlexr to Isaac I. Stevens wlth one-page typed version

attached.

1

PL-9: 35-page typed document (pp. B-42) of Report of George
Gibbs, dated March 4, 1854 to Captain McClellan and published as
Executive Document No. 91, House of Representatives for Second

Session of 33rd Congress (from Pacific Rail Road Report).

PL~10a: 14-page typed and 1onghand document, partial record of
proceedings of commission to hold treaties with tribes in
Washington Territory and Blackfoot country December 7-26, 1854,

PL-10b: l4-page typed and longhand document, another copy of
proceedings of Commission to hold treaties with tribes in
Washlngton Territory and Blackfoot country between December 7,
1854 and January 3, 1855.
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PL-11: 12-page lenghand document, letter dated December 30,
1854 from Stevens to Commissioner of Indian Affeirs transmitting
Treaty of Medicine Creek and proceedings of Treaty Commlsslion
petween December T7-26, 1854, tracings of Nisqually, Puyallup

and Squawksin Beservations.

PL-12: 6-page ‘typed documents of partial record of
proceedings on January 22, 1855, Treaty of Point Elliott

negotiated and executed.

PL~13: 5~page longhand document of draft of Treaty of Point

Elliott {(with changes shown)} drafted by U.S. Treaty Commisslon.

PL-14: li-page longhand document consisting of a letter dated
May 4, 1855, from Stevens to Commissioner of Indian Affairs
transmitting proceedings of Treaty of Polnt Elliott Treaty
Commission, between January 5-23, 1855, and transmitting
Treaties of Point Elliott, Point No Point and Neah Bay,

negotiated and executed respectively January 22, 25 and 31, 1855.

PL-15: 8-page longhand document of record of council
proceedings, wherein Treaty of Point No Point negotiated and
executed January 24-26, 1855,

PL-16: 2-page longhand document congisting of a rough draft of
portions of Treaty of Neah Bay drafted by U.S. Treaty‘Commissioners

with changes shown.
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PL-17:  7-page document (6 pages of longhand text } consisting
of record of council and negotiation proceedings prior to and

including execution of Treaty of Neah Bay, January 29-31, 1855.

PL-18: 7-page document consisting of 4-page longhand letter
dated December 21, 1854 and 3-page typed letter dated January 6,
1855 from George Gibbs, surveyor under Treaty of Medicine Creek

to Stevens reporting survey of proposed Puyallup Reservation.

PL-19: Lopage longhand document of letter dated February 14,
1855 from Commissioner of Indlan Affairs to Office of Indian

Affalirs reporting on Treaty of Mediclne Creek.

PL-20: h-page typed document conslsting of letter dated
August 28, 1856 from Stevens to Commissioner of Indian Affairs
recommending change in reservations initlally proposed for

Nisgually and Puysllup Indians.

PL-21: T-page longhand document of report dated November 29,
1856 by board appointed by Stevens to formulate plan for carrying
into effect Treaty of Medicine Creek.

PL-22: Longhand letter of approximately 150 pages, from

Stevens to Commissloner of Indlan Affairs enclosing "Journal of
Operations of Governor Stevens, Superintendent Indian Affairs
and Commissloner treating with Indlian Tribes East of the Cascade
Mountains in Washington Territory and Blackfeet and neighboring
Tribes near Great Falls of the Missourl in the Year 1855", which

covers period January 20, 1855 and January 4, 1856,
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PL-23: Heport of Dr, Carrcll Riley regardi:g-Muckleshcot Tribe,
PL-24; Report of Dr. Carroll Riley regarding Nooksack Tribe.

PL-25: 4-page letter dated November 14, 1958 from Bureau of

Indian Affairs to Mr. Walter Neubrech.

PL-26: Representation of areas ceded by treaties involved

in this case (overlay map).

PL~27: 3-page document dated in 1855 and 1856, including

transmittals of treaties.

PL-28: 7-page document consisting of letters dated May 9

through June 7, 1853 from George W. Manypenny to Isaac I. Stevens,

PL-29: 1-page document of letter dated June 10, 1854 from

Charles E. Mlx to Secretary of the Interilor.

PL-30: 7-page document including letter dated February 6,
1854 from George W. Manypenny to Secretary of the Interilor.

PL-31: 7~-page handwritten version of articles of Treaty of

Medlecine Creek.

PL-32: 3-page document including letters of July 9, 1856 from

George W. Manypenny to Secretary of the Interior.

PL-33: Photographic print depicting ceded areas for treaties

involved in this cese.
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FL~2% s 4-page letter of July 9, 1856 from deorgs W, Manypenny

to Secretary of the Interior.

PL-35: Photographic print depicting map "from Wilkins charge
of a portion of Puget Sound" forwarded Janusry 1856 by Isaac

I. Stevens.

PL-36: Print of Olympic Peninsula portion of Washlington

Territory as mapped for Isaac I. Stevens, circa December 30, 1856.

PL-37: Certified Game Commission Minutes, October 2, 1972.
PL-38: Certifled Game Commission Minutes, January 4, 1973.
PL-39: Certlfled Game Commission Minutes, April 9, 1973.

PL-40: Report of Agent M.T, Simmons to Colonel J.W. Nesmith,

185%
June 30, R,

PL-41: Report of Agent M.T. Simmons to Superintendent Geary,
July 1, 1860.

PL-42: Report of Superintendent C.H. Hale to Commissioner of
Indian Affairs, October 19, 1862.

PL-43: Annual Report of Agent G.A. Palge to Superintendent
C.H. Hale, July 20, 1863.

PL-44: Report of Subagent F,C. Purdy to Superintendent
C.H. Hale, July 20, 1862.
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1'% FL-45: Rewort -of Agent A.R. Elder to Superintendent T.J._McKennyj

2 u September 7, 1863.

3

4} pr-46: Annual Report of Agent A.R. Elder to T.J. McKenny,

5 || July 28, 1867. '

6

7 PL~47: Report of Governor Stevens to Commissioner of Indian

8 | Arfairs, September 16, 1854 (In Vol. 746, Executive Documents

9 | of the Senate, 33rd Congress 2d Session, 1854-1855, page 392).
10

11 PL-49: George Gibbs Indlan Nomenclature of Localitiles

12 in Washington and Oregon Territories, 1853. Bureau of American
13 | Ethnology Manuscripts No. 71l

14

15 PL-50: Report upon the Flshes Collectéd on the Survey;

16 Report Upon the Salmonldae, G. Suckley, Paciflc Rail Roéd Report,
17 | 1854,

18

19 PL-51: Notice and preliminary agenda of Game Commission
20 meeting of October 2, 1972,

21
29 PL-52: Final agenda, Game Commission meeting of October 2, 1972.
23
24 PL-53: Exhibit 1 to deposition of William Frank, Jr. _— drawn
25 | map, with pages 31 to. 38 of deposition.
26
27 PL~55: Constitution of the Hoh Indian Tribe.
28
29 PL-56: Constitution and Bylaws of the Lummi Tribe of the
30 | Lummi Reservation, Washington.
31 |
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- Corgtitution and Bylaws of the Makeh Tndian Tribe

of the Makah Tndlan neservatlon.

PL-58:

Constitution and Bylaws for the Muckleshooct Indian

Tribe of the Muckleshoot Reservation, Washington.

PL~-59:

Constitution and Bylaws of the Nisqually Indian Community

of the Nisqually Reservation, Washington.

L-60:

Constitution and Bylaws of the Puyallup Tribe of

the Puyallup Reservation, Washington.

PL-61:

Constitution and Bylaws of the Quileute Tribe of t

Quileute Reservation, Washington.

PL~62:

he

Constltution and Bylaws of the Skokomish Indlan Tribe

of the Skokomish Reservation.

PL-63:

Constitution and Bylaws of the Sguaxin Island Tribe of

the Squaxin Island Indlan Reservatilon.

PL-6L4:
Tribe.

PL-65:
Tribe.,

PL-66:
Tribes

Constitution and Bylaws of the Sauk-Suiattle Indian

Constitution and Bylaws of the Stillaguamish Indian

Map by Governor Stevens of the Indian Natlons and

of the Territories of Washington and Nebraska, 1857.
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+ ! PlL-bTa: Gversize ililustrative, nanging map of Coiumbia River:

2 system.

3

4 PL- 67b; Oversize, largeir handing map of Fraser River system.
5

8 Pl—67c: Oversize, smaller hanging map of section 29 of

7 Praser Rilver systemn.

8

& PL- 68: Il1lustrative overlay map of Weshington Department
10 of Fisheries Chum and Pink Study - Locations and informastion
11 projecfions.

12

i3 PL-65: Illustrative overlay map orf Washington Department of
14 Fisheries Coho Study -~ Locations and Informatlion projectlons.
15 | |

16 PL =70: Iliustrative overlay map of principal Puget Séund

7 and Coastal Net Fisheries (JX-24, Figure 25).

18

19 | pL-71: Tilustrative overlay map of streams producing

20 | Washinzton Department of Fisheries falr share base.

22 PL-72; Illustrative overlay map of Washington Department of

23 Fisheries ChinooX and Sockeye Study ~ Locations and information

24 | projection.

26 | pPL-73: Illustrative overlay map of usual and accustomed

27 | Indian fishing areas.

29 PL~T74: Catch - Millions of (Salmon) Fish - Histagram.

23 | Page 172 - FINAL PRETRIAL ORDER
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c. Exhibite -of the Unlted S{-~tes. e

USA-1: 5-page documen® Xnown as Hizate and Cumains report,

compiled in November 1972 {Millenbach deposition Exhioit 1).

USA-2 through USA-1ll: . 2 ito L-pzge documents consisting of
summaries of Washington steelhead catch during years 1962

through 1971,

USA-12: 50-page document consisting of Game Department's

"Winter Steelhead Planting and Return Record".

USA-13: 21-page document entitled "Preliminary Report cn the
Western Washington Iandlan Steelhead Fishery Investigations,
1o71-1972",

USA-14: 56-page document entitled "Puget Sound Tndian Tribes .

Cooperative Meetings Report”, October 1971,

USA-15: l-page document of Game Department data regarding

steelhead plants and catch in White River from 1946 to 1971.

USA-~16: l-page document of Game Department data regarding

steelhead plants and catch in Puyallup River from 1947 to 1970.

USA~17: d-page document of Game Department date regarding
planting records for Carbon River, White River, South Pralrie
portlon of Puyallup River and Puyallup River from 1946 to 1972,

USA-18: 1l-page document of Game Department winter-run

steelhead plants for Puyallup River from 1962 to 1972.
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USA-19: 16586 annual report of Interneticnal Paeific Salmor

fisherles Commission {25 pages).

USA-32¢ 53~-page document of porticns of Came Department Manual.

JSA-33: 1t-page document entitled "Natural Kearing Pond
Preduction of Steelhead Trout" by Clifford Millenbach.

USA-3i; 25-page document entitled "Studles on the Life History

of the Puget Sound Steelhead (Salmo gairdnerii)”, published 1940.
USA-35: Relevant background descriptiqn of Dr. Barbara Lane,.
USA-36: Direct testimony of James L. chkman {objections noted}.
USA-37: Designated deposition of R.W. Josephson.

USA-38:  Designated deposition of Walter E. Neubrech.

USA~-39: 1971 Editlon of Game Code of the State of Washington.

USA-40: Document entitled "Some Factors Affecting Steelhead
Harvest Rates in the State of Washington,” by Duane O. Braaten,
August 26, 1970.

UsA-41: (a) Findings of Fact and Opinions of the Indian Claims
Commlssion in Docket No. 98 (Muckleshoot Tribe) and (b) Court of

Clalms' order on appeal therefrom.

USA-43: U.S5. Department of Interifor, Bureau of Tndian Affairs,
"Governing Bodies of Federally Recognized IndianfGroup (Exclﬁding
Alaska), May, 1973.
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USA-Lit: U.

n

. Department of Tuterior, Dureau of Indlan Affslrs,

"American Indians and thelr Federal Relaticonship®, March, 1972.

USA-U45: Address of Benjsmin F., Shaw, Volume V, proceedlngs of

the Oregon Historical Soclety, 1903.

U3A-UBa: Letter of May 5, 1952 to Raymond H. Bitnéy from
Edward G. Swindell.

USA-U46b: Letter of September 5, 1962 to Mr. M. Schwartz from

Walter Neubrech.
USA-L46c: 25 C.F.R. Part 256.

USA-464: Bureau of Indian Affairs Application Form for Indilan

Off-Reservation Treaty Fishlng Identification Card.

USA-Ub6e: Temporary {pink) Treaty Fishing Identification Card

(Sample).

USA-46F: Permanent (blue) Treaty Fishing Identification Card

(Sample).

UsSA-U46g: Letter of September 6, 1967, to Bertha McJoe from

George Felshaw.

USA-47: Record of Off-Reservation Treaty Identification

Cards Issued.
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J5A~48: - Notice from Povtland Area Office, Bureéau of Indian
Affairs, to Washinglion Tepartwment of Game, dated September 21, .

1967, with distribution 1ist.

USA-4g: "The Persistence of Intervillage Ties Among the Coast

Salish," Wayne Suttles.

USA-50:  Volume 1, "As Told By the Pioneers”, 1937, pp. 166
through 184.

USA-51: "Cultural and Natural Areas of Native North America,"”
A.L. Kroeber, 1939.

D. Exhibits of the Yakima Tribe.

Y-1: 12-page longhand document consisting of portions of
the Journal of James Doty, Secretary for Treatles in Waéhington
Territory, showing proceedings between January 20 and May 21, 1855,

asgsembling Indian people for councils 1Iin Walla Walla Valley.

Y-2: 12-page longhand document of another copy of document

described as Y-2a.

Y-3: 93-page longhand document consisting of official
proceedings at the council in Walla Walla Valley, negotiation
and execution of Treaty with Yakima at council hetween June 9-11,

1855, which record covers period between May 22 and June 11, 1855.

Y- T5-page typed document of record of proceedings at
council in Walla Walla Valley, June 9-10, 1855 (portions).
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-5 Z22-page longhand document consistiang of Treaty of
June 9 and 11, 1855 with Yakims and Confederated Tribes in
Walla Walla Valley: 3-page letter from Isaac I. Stevens to
Commrlssioner of Indian Affailrs dated June 14, 1855; the treaty;

proceedings of the council.

Y-51 6-page document consisting of accurately typed version

of Treaty with Yakimas, June 9, 1855, 12 Stat. 951,

Y-7¢ The Yakima Enrollment Act of August 9, 1946
(60 Stat. 968) as amended {84 Stat. 1874).

E. Exhibits of All Defendants:

B-1: . Written direct testimony of Carroll L. Riley.

n, Fxhibits of the Fisheries Defendant:

Pl Schematic drawlng of typical river (for illustration
only).
P2 Comparison of the Effects of a Quota and of a Percent of

Harvest Upon a Treaty Indian Fishery (for illustration only).

F-3: 1970 Fisheriles Report of the Washington Department
of Fisherles.

Felb e Records of the Department of Fisherles concerning the
Catch of Fall Chinook by Puyallup Indlans and the Correspondlng
Return of Adulfs to the Puyallup River Salmon Hatchery.

5z Outline of the Steps Followed by the Department of
Fisheries in Establishing Annual Puget Sound Commercial Saslmon
Regulat lon.
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-5 Report of Dr. Stephen Mathews, commissioned by the
Departument. of Fisheries concerning Catches of Salmon from Indilan
Fishery Rivers of Puget Sound, Coastal Washingtoen, and the
Strait of Juan de Fuca.

F-7: Salmon Catch and Escapement for Several Rivers on which
Treaty Indian Fisheries Gecur in Puget Sound and Coastal Areas,

as determined by Dr. Stephen Mathews.

F-8: Salmon Cateh and Escapement for Hoh River, as determined
by Dr. Stephen Mathews.

F-%: Salmon Catech and Escapement for Hoko River, as determined
by Dr. Stephen Mathews.

F-10: Salmon Catch and Escapement for Nisqually Rivér, as
determined by Dr. Stephen Mathews.

F-11: Salmon Catch and Escapement for Néoksack River, as
determined by Dr. Stephen Mathews.

F-12: Salmon Catch and Escapement for Puyallup River, as
determined by Dr. Stephen Mathews.

F-13: Salmon Catch and Escapement for Quillayute River; as ™
determined by Dr. Stephen Mathews.

F-14: Salmon Catch and Escapement for Skagit River, as determined
by Dr. Stephen Mathews.

F-15: Salmon Catch and Escapement for Skokomlish Rlver, as

determined by Dr. Stephen Mathews.
F-16: Salmon Catch and Escapement for Snohomish-Stillaguamlsh

Rivers, as determined by Dr. Stephen Mathews.

F-17: Salmon Cateh and Escapement for Southern Puget Sound,

as determined by Dr. Stephen Mathews.

F-18: Department of Fisheries Report on Salmon Escapement and
Desired Escapement Levels to Certain Puget Sound Systems ,

containing Indian Fisherilss.
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~19: Records of the Department of Figheries concerning

|

Skokomish River Indian Chinook Catches.

F-21: Computer run by the Department of Fisheries concerning
1971 Puget Sound Coho -~ All Gear Combined, Excluding Troll e
Strait of Juan de Fuca, pp. 1-4.

P22 Records of the bepartment of Fisheries concerning
Ozette River Indian Sockeye Catches, 1948-1972.

F-23: Records of the Department cof Fisherles concerning
Quinault River Sockeye Indian Catches, 1935-1972.

P24 Accurate copy of a letter to Thor Tollefson from
Quinault Tribal Council, June 13, 1973.

F-25: Accurate copy of a letter to Muckleshoot Tribal Council
from A. Dennis Austin, Fisheries Management Rlologist,

June 21, 1973,

F-26: Analysis of Salmon Catches 1n Wéshington State [anaged
Waters Originating from Indilan Fishery Rivers of Puget Sound and

Coastal Waters (objections noted).

F-27: Direct testimony of Thor C. Tollefson {obJections noted).
F-28: Direct testimony of J.E. Lasater (objections noted)..
P-29: Designated testimony of James Heckman {objections noted).
F-30£ Designated interrogatories answers of plaintiffs

(objections noted).

¥-31: Direct testimony of Dr. Stephen Mathews (objectlons
noted).

F-32: Deposition of Dr. Kennfh Henry.

F-33: Deposition of Harold Eugene Ikebe.

F-34: Deposition of BenJamln R. Wright.

F-35; Deposition of Louls A. Cloud.
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a. Exnibits of the Game Defendants. . .

G~1: Bibliography of Carroll A. Riley.

G-2a: Aboriginal populations of the Lower Northwest Coast,

Herbert C. Taylor, Jr., October 1963, Pacific Northwest Quarterly.

G-2b: The Utilization of Archeoclogical and Ethnohistorical
Data in Estimating Aborlginal Population, Herbert C. Taylor, Jr.,

Volume 32, 1962, Bulletin of the Texas Archeclogical Society.

G-2¢: The "Intermittent Fever" Epidemic of the 1830's on the
Lower Columbiza River, Herbert C. Taylor, Jr., Lester Hoaglin, Jr.,

1962, Ethnohistory.

G~-3: Partial Recitation of Data on Native North America,
A.L. Kroeber, 193G, University of California Publications in

American Archeology and Ethnology.

~

G-Y4: Tribes of Western Washington and Northwestern Oregon,

George Gibbs, M.D,, 1877, Department of the Interilor.

G-5: The Makah Indlans: A& Study of Polltical and Economizc

Organization, Carroll A. Riley, 196__, Ethnohistory.

G-6. Indians of the Urban Nowrthwest, edited by Marian W. Sniith,

1949, Columbia Unilversity Press.

G-T7: The Early Diffusion of the Potato Among the Coast Salish,

Wayne Suttles, 1951, Southwestern Journal of Anthropology.
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G~8: - Three Year's Heslaence in Washington Terri tery (Sho 31watsr

Bay}, Jamez @G. Swan, 1857, Harper and Brcthers.

G-8: The Quinault Indians, Ronald L. Olson, 1936, University

of' Washington Publications in Anthropology.

G-10: Accurate copy of a letter to George W. Felshaw to
Clifford Millenbach, Chier, Fishery Management Divigion,

January 25, 1971.

G-11: Accurate copy of a reply letter to Clifford Millenbach
from George W. Felshaw, Superintendent Western Washington Agency,

Bureau of Indian Affalrs, January 27, 1971.

G-12: Dollars and Recreation Use of Wildlife Hasources in

Washington State, published by the Game Department, December 1969.

G~13: An Examination of the Anadromous Trout Program of the
Washington State Game Department, report of Loyd A. Royal to the

Washington State Game_Department, 1973.
G-1U: Written direct testimony of Carl Crouse (obJections noted).

G-15: Wrltten direct testimony of Clifford Millenbach

(objections noted).

G.16: Written direct testimony of Walter Neubrech (obJections

noted).
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(2)
(b)

(c)

(d)

(£}
(g)

()

(1)

(3)

(%)
(1)

(n)
(o)
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Indian Clzims Sommission, Tiadings of Fact, (a)-{p):
Duwamish Tribe, ICT Docket Ho. 109, Findings of Fact.

Lummi Tribe, ICC Docket lNo., 110, Findings of Fact
of Qctober 30, 1957, Additicnal Findings of
March 2, 1962 and February 13, 196€6.

Makah Tribe, ICC Docket No. 60, Findings of Fact of
Avorii 15, 1959, and Docket 60-A, Ovinlon of
May 20, 1570.

Nisqually Tribe. ICC Docket No. 197, Findings of
Fact of June 25, 1989,

Puyallup Tribe, ICC Docket No. 203, Findings of
Fact of April 25, 1966,

Quileute Tribe and Hoh Tribe, Docket No. 155,
Findings of Fact of December 1, 1958.

Quinault Tribe, Docket No. 242, Findings of Fact

of December 1, 1952, Opinion of the Cemmission of
December 1, 1958, and Findings of Fact re: Joint
Motion for approval of proposed compromise settlement
of July 9, 1962,

Skokomish Tribe, Docket No. 296, Findings of Fact
cf March 6, 195@, Order Amending Finding No. Q
dated June 18, 1959. '

Squaxin Tribe, Docket No. 206, Findings of Fact

of June 30, 1969, Opinion of Commission of June 30,
1969, and additional Findings of Fact of

December 8, 1972.

Steilacoom Tribe, Docket No. 208, Findings of Fact
of September 21, 1962.

Stillaguamish Tribe, Docket Ho. 207, Findings of
Fact of February 26, 1965,

Upper Skaglt Tribe, Docket No. 92, Findings of
Fact of March 25, 1960.

Kikiallus Tribe, Docket No. 263, Findings of
Fact of April 13, 1959.

Snohomish Tribe, Docket No. 125.

Snogualmie and Skykomish Tribes, Docket No. 93.
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PART ELEVEN

AUTHENTIO EXHIBITS

The authenticity of the exhibits listed below is admitted.
Admissibility 1s disvuted, however, for the reasons set Lforth.
The parties agree that any party may offer addliional exhibits
in evidence, provided that co-parties and opposing parties have
an opportunity to examine such exhibits at a reasonable time
{not less than 24 hours) in advance of the offer of the exhibit.
The offering party will provide four copies of the exhibit (for
the sets required by this order for the Court, evidence, defendants
and plaintiffs) and an additional copy for any party so requesting.
Any party objecting to the admissibllity of such exhibits shall
have full opportunity to present its objection to the Court at

the time the exhiblt is offered.

h. Exhibhits of All Plaintiffs.

PL-5: Memorandum opinion dated July 27, 1972, by Department
of the Interlor Assoclate Solicltor, Indilan Affalrs, entitled
"Treaty Status of the Muckleshoot Indian Tribe of the
Kuckleshoot Reserva?ion", 80 I.D. 222.

PL-48: Memorandum of July 26, 1972 from Commissioner of
Indian Affairs to Solicitor reguesting opinion regarding

Muckleshoot Indlans,

PL-54; Interior Department Solicitort!s Opinion M-36638

regarding off-reservation Indian fishing rights, May 16, 1962,
69.I.D, 68.
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3, Authentic Exhiblits of the UInited States,.

USA~20: Summary

USA-21: Makah Economy Clrca 1855 and the Makah Treaty --

A Culbural Analysis.

Usa-22: Anthropologlcal Report on the Identity, Treaty Status

and Fisheries of the Quileute and Hoh Iandians.

USA-273: Anthropological Report on the Identity, Treaty Status

and Pisheries of the Skokomish Tribe of Indians.

UsSa-24: Anthropological Report on the Identity, Treaty Status

and Fisheries of the Sguaxin Tribe of Indlans.

USA-25: Anthropologilcal Report on the Identlty, Treaty Status

and Fisheries of the Nisgqually Tribe of Indlans.

USA-26: Anthropological Report on the Identity, Treaty Status

and Fisherles of the Puyallup Tribe of Indlans.

USA-27a: Anthropological Report on the Identity and Treaty

Status of the Muckleshoot Indians.

USA-27b: Anthropological Report on the Traditionsl Fisheries
of the Muckleshoot Indians,
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USA-28: Anthrovelogical Reporb on the Tdentity, Treaty Status

and fizheries ol the Stillaguamish Indlans.,

USA-29: Anthropological Report on the Identity, Treaty Status

and Fisheries of the Satk-Sulattle Tribe of Indians.

USA-30: Anthropological Report on the Identity, Treaty Status

and Fisheries of the Lummi Tribe of Indians.
USA-31 a-e: Letters and portions of 1942 Swindell Report.

USA-42: L-page document of written testimony of Director of
Game Nepartment to Joint Committee on Natural Resources of
Washington State Legislature. [Defendants object on grounds

of relevancy only.]

C. Authentic Ixhibits of the Yalkima Tribe.

¥-8: L-page document of pages 15, 16 and 117 from 1972
State of Washingbton Pocket Data Book. [Defendants object on

grounds of relevancy only. ]

Y-9: T~page document, portlons of December 1972 report
entitled "An Economilc Analysis of the Labor Market for the
Yakima Indian Nation" compiled by Battelle Northwest Pacific

Laboratories. [Defendants object on grounds of relevancy only.]
Y-10: 33-page document of study by Washington State Extension

Service in connectlion with mitigation funds relating to Dalles

Dam. [Defendants object on grounds of relevancy only.]
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¥-11: 2-page document reportling on fish landings during
treaty times (1853-1858) of predecessors to present-day Takime

Trite. [Defendants object on grounds of relevancy only.]

Y-12: 21l-page document of portions of Report on Source,
Nature and Extent of IFishing, Hunting, and Miscellaneous Related
Rights of Certaln Indian Tribes in Washington and Oregon.

(Swindell 1g9h2)

Y-13: Written e direct testimony of Louis Cloud. 4
(mﬂ% P4P&%L33‘HWHJﬁbp&hLé,OQwCanﬁﬁMﬂ15F[kawg¢

Y-l Transcript of Proceedings, May 7, 1968,

Department of Game v, Settler.

D. Authentlc Exhibits of the Muckleshoot, Sguaxin Island,
Sauk-Sulattle, Stillaguamish and Skokomish Tribes.

MS-1: Report entitled "Economic Implications of an Indian
Fishery" by Dr. Gardner Brown, Jr. [Defendants object to the
admissiblity of this exhiblt on the grounds of competency and
that Dr. Brown does not show adequate factual foundation for his

opinions, ]

E. Authentic Exhiblts of the Makah, Lummi and Quileute Tribes:

MIQ~1: Report entitled "A Brief History of the Salmon Fishing
and Canning History on Puget Sound" by Robert Paul Thomas.
IDefendants object to the admissibility of this exhibit on the
grounds of competency and that Dr., Thomas does not show adequate

factual foundation for his oplnions.]

Page 185b ~ FINAL PRETRIAL ORDER
Coriected page 8/22/73

9319




b b

»
o

W W T <h O i W

10

te

f
ﬂ PO duthentic Exhihid

i Fa20: Department

surpius salmon glven

ot

tc

object on grounds of relevancy and materiallty. ]

., Authentic Exhiblis of the Reefnet Cwners.

Indian tribes in 1972.

EN-1: Deposition of John R. Brown.
RN-2: Deposltion of Glena H. Schuler.
RN-3: Deposition of Jerry M. Anderson.
RN~4: Devositicn of Forrest L. Kinley.
RN—E: Deposition of Herman Olsen.

RN-6: Deposition of Joimn B, Finkbonner,
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PART TWELVE

ACTION BY THE CQURT

12—1; The order of witnesses for the plalntiffs' case and
for the defendants' case will proceed according to the order
given above beginning in Part Eight. Exhibits may be offered at
times determined appropriate by tﬁe Court and the offering party.

l2-2. In order to achieve an eguitable distribution and an
expedltious use of trial time, the tribal witnesses listed in
paragraph 9-1 aboveé will be limited to one hour per tribe on
dircect examination. .

12-3. The following are scgregated for separate hearing and
determination of issues:

Envirconmental Issues Requiring Affirmative Relief
12-4, Plaintiffs' opening statements will proceed as follows: '
1. The United States: 45 minutes,
2. Attorneys for the plaintiff tribes shall
divide twe hours between them as they shall
agree,
i2-5: Defendants' opening statements willrproceed as follows:
1. Mr. Joseph L. Coniff, Jr.: . U5 minutes,
2. Mr. Earl R. McGimpsey: U5 minutes,
3. Mr. David E. Rhez: 15 minutes.

12-6. The parties will meet with the Court's clerk to finally
mark exhibits at 2:00 a.m., August 22, 1973. There will be one
full copy of the documentary exhibits for (1) the Court, (2)
evidence, (3) defendants collectively, and (4) plaintiffs collec-
tively except that only one copy of large courtroom display

exhlbits will be required.
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1l2-7. Trial time will be during the hours of 9:00 a.m. and
3:00 p.m.,, witﬁ appropriate recesses and lunch breaks.

12-8. For each witness, each side will designate a lead
counsel who will conduct initial exémination for hils side,

12-G. Closing briefs together with proposed Findings of Fact

and Conclusions of Law wlll be due at a time followlng the receipt

of evidence as set by the Ccourt. PFinal arguments will be set

thereafter.

12-10. All parties shall scerve all counsel of record with copiles

of all pleadings, motions, memoranda, notices or cther communica-

tions with the Court.

12-11. The following motions have been decided or talien under
advisement as indicated:
A, Plaintiff*s’Motion to Strike Affirmative Defenses -
Under Advisemept;
B. Game Defendants' Motilon for Summary Judgment has
been denled,;
C. Game Defendants' Motion to Delay Judgment or to
Dismiss - Under Advisement;
D. State Defendants' Motion to Limit Envircnmental
Issues - Order Issued;
E. Certain Plaintiff Tribe's Motion for Costs for
Game Defendants Fallure to Make Timely Response
to Interrogatories has been denied.
The foregoing pretrizl corder has been approved by the
parties hereto, as evidenced by the signature of thelr rcounsel

hereon, and the order is hereby entered, as a result of which
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the pleadings pass out of the case, and this order may be amended
only by order of the Court pursuant to agrecment of the parties or
to prevent manifest inJustilce.

It is hereby so ORDERED.

DATED this ELﬁ day of éz;i%ijaﬂﬁ94¥y¢—*; 1973.

UNITED S DISTRICT JUDGE

Form Approved:

;‘W
“STUERT F. PIBRSON
Special Assistant to the
United States Attorney
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