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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

UNITED

STATE

STATES 'OF AMERICA, et al. , )
)Plaintiffs, )
)

-vs )
)
)
)

Defendants. )

OF WASHINGTON, et al. ,

CIVIL NO, 9 2 I 3

MEMORANDUM IN OPPOSITION
TO THE INTRODUCTION OF
HISTORICAL BOOKS ON BEHALF
OF THE YAKINA TRIBE

10 Rule 802 of the Rules of Evidence for United States Courts

12

13

15

and

Rule

hgistrates provides:

Hearsay is not admissible except as provided
by these rules or by other rules adopted by
the Supreme Court or by Act of Congress.

803 in the same provides:

The following are not excluded by the hearsay
rule, even though the declarant is available
as a witness:

20

21

22

23

(18) Learned treatises. To the extent called
to the attention of an expert witness upon
cross-examination or relied upon by him in
direct examination, statements contained in
published treati. ses, periodicals, or pamphlets
on a subject of history, medicine, or other
science or art, established as a reliable
authority by the testimony or admission of the
witness or by other expert testimony or by
judician notice. If admitted, the statements
may be read into evidence but may not be re-
ceived as exhibits.

25

ing

In the advisory committee's notes to the rules the follow-

.xplanation i.s given to Exception (18):
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The writers have general~1 favoreYthe ad-
missibilj. ty of )earned treafises, . . . but

;the" great weight of authorr. ty has been that
~'. " learned treatises are not, 'admissible as sub-

tstantive emidence though .usable in the cross- "

„ypxaminatj. on of 'experts. The foundation of

!
the minoi'ity view is that. the hearsay objection
muat be regarded as unimprestsive when directed
'against treatises since a&i.gh standard of .

"'accuracy is engendered by various fact'ors: the

!

treatise is written primaiily and impartr. ally
for professions, subject to scruitiny and

.'„„,exposure for inacuracy, with the reputation of
'the, 'writer at stake. . . . Sound as this
position may be with respect to trustworthi-

- bess, there is, nevertheless, an additi. onal
difficulty in the likelihood that the treatise
will be misunderstood and misapplied without

"'expert assistance and supervision. This
.

' difficulty is recognized in the cases 'demon-
-- strating unwill ingriess to sustain findings

*
relative to disability on-. the basis of
judicially noticed medical texts.
The rule avoids the dan ei of misunderstanding
an mesa rest on rmrtrng e use o
treatrses as su stant ve evr. ence o sr uations

n ex er rs on e s an an aver e
to ex lain and assist in t e a r.catr. on o t e'
rea use r esture . e m tag. on upon re-

ceiving the publication itself physically in
evidence, contained in the last sentence is

. :designated to further this policy, [Emphasis added]

The federal ruIe accurate~ly reflects the law' of evidence

storicai works exception to the hearsay rule. Tn Wi.gmore on

nce, 5 1699(b), 3d ed. (19LsO) the rule. is stated:
on hi

Eviclc

As, to historical and eric clo edic works, most
'q "ftt* il p *f y * t
P'oint of view of Judicial Notice (post, 5 2565),.,!tL.e. the Court will or will not dispense with
b'av Pence of certain notorious facts; while
the Exception in favor of' Ancient Reputation on
Matters of General. Interest (ante, 35 1586„1598)
wili admit many treatises. Apart from these
two, principles, it is doubtful where there is
yet any general exception in favor of works of
history.

Wigmc

state

1

~re amplifies his statement of the rule mqre, fully in 5 1598 which

—=t-

When a treati. se on history i's offeied as embody-
ing a reputation of the community upon the
fact in question, the treatise, in the first
place, cannot be regardecI as more than the .

-:.statement of the individr&al authory unless. it
is a work so widely knowriI, so long used, and so
highly respected, that it can be said to
t 'p 1 ttf ~t' t*1' f f. tl 't

' In the next place, the fa'cts for which such
an opinion or reputation can be taken as

in Opp. Introl Historical Books — 2



6

8 exhif

trustworthy must (on the principle of 5 1583,
ante) be such facts as have been of interest to
aTL, members of the communit as such, and
t ere ore ave een so r e y to receive general

- and intelligent discussion and examination, by
competent persons, that the community's
received opinion on the subject cannot be
supposed to hav'e reached the condition of
definite decision until the matter had gone, in
public belief, beyond the stage of controversy
and' had become settled with fair finality.

, It is submitted that plaintiff Yakima Tribe's proposed

~its in question do not meet the tests set down in Wigmore. In

erst instance they are offered to prove facts which are not ofthe if

10 such

11 in st s

12 favox

Lnce the proposed exhibits do not come within the exception in

of ancient reputation on matters of general interest as Profes-

notoriety as this court may take judicial notice. In the second

14

18

20

28

sor 0b

throJ

reach

works

Cases

the )
491

missi

Addit

1igmore explains that exception. in 5 1598 quoted above. ' It can

y be said that the facts sought to be proved by the Yakima Tribe

&gh the introduction of these exhibits can be supposed to have

ed the condition of definite decision in public opinion as to
eyond the stage of controversy and settled with fair finality.

.In 29 Am. Jur. 2d, Evidence, 5 887 (1967) the historical
a~caption to the hearsay rule. is stated as follows:

The rule fairly to be deduced. from the authorities
-'is that general histories of deceased authors of
established reputation are competent evidence to
'prove 'historical facts —that is, facts of notoriety
of a general and public nature. As a general rule,
the'. work of an author who is living and available
for' cross-examination may not be used to prove
facts of general interest. In such cases, the
author should be called as a witness and examined
as to the sources and accuracy of his information.

cited by the Yakima Tribe do not contravene this statement of

ule. In Montana Power Co. v. Federal Power Commission, 185 F.2d

1950) the court specifically found that the federal power com-

.on was not bound by rules of evidence binding on federal courts.

. ionally it should be noted, in that case, that there were no

31 livin g witnesses who could testify to the facts sought to be proved.

32

33

ie introduction of newspaper articles, contemporaneous to the

:s and historical works.event
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