University of Washington School of Law

UW Law Digital Commons

70-cv-9213, U.S. v. Washington Federal District Court Filings

9-18-1973

Docket Entry 369 - Filed Memorandum in opposition to the
Introduction of Historical books on behalf of the Yakima Tribe

Follow this and additional works at: https://digitalcommons.law.uw.edu/us-v-wash-70-9213

Recommended Citation

Docket Entry 369 - Filed Memorandum in opposition to the Introduction of Historical books on behalf of
the Yakima Tribe (1973), https://digitalcommons.law.uw.edu/us-v-wash-70-9213/273

This Memorandum is brought to you for free and open access by the Federal District Court Filings at UW Law
Digital Commons. It has been accepted for inclusion in 70-cv-9213, U.S. v. Washington by an authorized
administrator of UW Law Digital Commons. For more information, please contact lawref@uw.edu.


https://digitalcommons.law.uw.edu/
https://digitalcommons.law.uw.edu/us-v-wash-70-9213
https://digitalcommons.law.uw.edu/fed-dist
https://digitalcommons.law.uw.edu/us-v-wash-70-9213?utm_source=digitalcommons.law.uw.edu%2Fus-v-wash-70-9213%2F273&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lawref@uw.edu

oo 2] [+ B [

w0 -~ O

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27

SLADE| GORTON o - 2 oo AT
Attorpey General Sep o 8 22
: - CEnnAR ocas“:LﬁQ(aLF'hm
SRR R
EARL R. McGIMPSEY s\l RGO

Assisftant Attorney General : .
Temple of Justice ’ . A . BY
Olympia, WA 98504

Attorneys for Defendant

QEFUTY GLERX

Deparitment of Fisheries

AC 20p

753-2772

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

UNITED STATES OF AMERICA, et al., )

STATE

and M

Rule

ing e

Memo

CIVIL NO, 92 13
Plaintiffs, ) _
) MEMORANDUM IN OPPOSITION

—VS~ ) TO THE INTRODUCTION OF
g HISTORICAL BOOKS ON BEHALF
)
)
%

OF WASHINGION, et al., OF THE YAKIMA TRIRBRE

Defendants,

* *

Rule 802 of the Rules of Ev1dence for United States Courts
Mgistrates provides: |

Hearsay is not admissible except as provided
by these rules or by other rules adopted by
the Supreme Court or by Act of Congress.

803 in the same provides:

The following are not excluded by the hearsay
rule, even though the declarant is available
as a witness:

f

- * -

(18) Learned treatises., To the extent called
to the attention of an expert witness upon
cross-examination or relied upon by him in
direct examination, statements contained in
published treatises, periodicals, or pamphlets
on a subject of history, medicine, or other
science or art, established as a religble.
authority bg the testimony or admission of the
witness or by other expert testimony or by
judician notice, If admitted, the statements
may be read into evidence but may not be re-
ceived as exhibits,

In the advisory committee's notes to the rules the follow-

xplanation is given to Exception (18):

in Opp. Intro. Historical Books - 1
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« examlnation of ‘experts.

‘,;“ gainst treatigses since. azhigh gtandard of . ..
‘a

S E e

- ¥reafEise If des

VThe writers have generalﬂx favoreﬁrthe aa—
,missibil}ty of - learned treatlses, ... but
ithe great Welght of authorlcy has been that
~"learned, treatises dre nogwgdmlssfble as sub-
gtantive evidence.though usable in the eross— |
The foundation of . .
the minority view is that, the ‘hearsay objection

must be regarded as unimpressive when directed

curacy is engendered by, various factorss the

" treatise is written primarily and impartially

for professions subject to scruitiny and
@*exposure for "inacuracy, with .the reputation of
' the wrlter at _stake. . . . Sound as this
:.positlon may be with respect to trustwdrthi-
fiess, there is, nevertheless, an additional
;difflculty in the likelihood that the treatise
. will be misunderstood and misapplied without
““expert assistance and supervision, This
~difficulty is recognized in the cases demon- -
strating unwxillngness to_ sustain flndlnglek
" telative to disability on the basis. of
- judicially noticed medical texts. . .
. The. rule avolids the danger of* mlsunderstandlng
‘and misapplication by Timiting the use of

i

SRS Lo

" treatises asg gubstantive evidence To 31tuatlons;‘

In which an_expert is on the stand and dvailable
to explain and assist in the gpplication of the"
ired. The _limitation upon re-

.celving the pub]

[ication itself phy31cally in

evidence, contained in the last sentence

Emp

is
EaSLS added]

{ ;gdesignated to further thlS pollcy.

: b ? - N X E . . DL 3
storlcal Works exceptlon to the hearsay rule

In ngmore 'f'

-nL# —‘x,b;;

JPPCRE

As to hlstorical and en%%clopedlc works

L
SRD e -;-‘4-"-.-::-: b

most_
: questlons are disposed of_.usually from the )
_ point of view of Judicial Notice (post, § 2565),

‘d.e. The Court will or will not dlspense with
“evidence of certain notorious facts; while
the Exception in favor of Ancient’ Reputatlon on

Matters of General. Interest (ante,

§§ 1586, 1598)

will admit many treatises.

Apart.

’from these

two prlnciples, it is doubtfu

where there is .

states :

yet any. general exception 1n favor - of works of. _
hlstory. :

meo SRR

When a treatlse on hlstory is offered e

ing a.reputation of the communlty ‘upon the

- fact in question, the treatise, in the first

place, cannot be regarded as. more than the .
#-statement of thé individial author, unless. it

“is a work so widely known,

hlghly respected that it can be said to

In the next place, the ¥ =]
- an opinlon or reputatlon can be:t

go_long used and so

:represent the assentlng bellef of the communlty._
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trustworthy st (on the prlnciple of § 1583
ante) be such facts as have been of, interest to
all members of the commumnity as such and -

. |*= +-and Intelligent discussion and examination by
© " competent persons, that the community's
received opinion on the subject cannot be
supposed to have reached the condition of
definite decision until the matter had gone, in
public belief, beyond the stage of’controversy
and had become settled with fair flnality

1nIt 1s submitted that plaintiff Yaklma Trlbe ] proposed

|
exhibits in question do not meet the tests set down in ngmore In

the iirst 1nstance they are offered to prove facts Whlch are not o£

such notoriety ag this court may take JudlClal notlce,r In the second'

1nstance the proposed exhibits do not come within the exception in

favor of ancient reputation on matters of general 1nterest as Profes—

sor Wigmore explains that exception in § 1598 quoted a‘oovet It can
hardly be said that the facts sought to be proved by the Yakima Tribe
through the 1ntroduction of these exhibits can be supposed to have_

reached the condition of definite decision in public Opinlon as to

be beyond the stage of controversy and settled with fair finality.
In 29 Am Jur 2d Evidence § 887 (1967) the hlstorlcal
works exception to the hearsay rule is stated as follows-

The ‘rule fairly to be deduced from the authorities
-fﬁg:is that general histories of deceased authors of _
- - esgtablished reputation are competent evidence to
'-,'prove ‘historical facts—-that is, facts of notoriety
of a general and public nature. As a general rule,
the ! work of an author who is living and available
_ for cross-examination may not be used to prove
facts ‘of general interest. In such cases, the.
author should be called as a witness and examined
as to the sourcesg and accuracy of his information -

!
| ; . . S
|
Cases c1ted by the Yakima Tribe do not contravene this statement of

. - e s oo s .- s o= F SR

the rule In Mbntana Power Co. 'V"Federal Power . Commissron, 185 F 2d

i
491 €l950) the court speciflcally found that the federal power com~

o
mission was not bound by rules of ev1dence binding on federal courts
Additionally it should be noted, in that case, that there were no
living w1tnesses who could testify to the facts sought to he proved
by the 1ntroduction of newspaper articles, contemporaneous to_the
events'andlhistorical_works. - o

Memo | in Opp:‘lntro; Historical Books -3 .

therefore have been so likely to receive general . = _




LS - N ]

o

10
11
12
13
14

16
17
18
19
20
21
22
23
24

26
27
28
29
30
31

33

‘A:»_.'-E:'i_'..lif R <o
Nor does the cage of‘NOr

629, MB3 P.2d 619 (1969) Support P ntlff Yaklma Trlbe s pogitlon-:A‘

B S -4

In that case the court held that a safety code for manufacturlng h

a Lo ”A‘-"F-ﬂ *i’é."a" -:?‘"‘.'“ -1‘

| - H
ladddrs Was admlselble under the exception to”the hearsay rule.f Clear"

PR

ly a safety code proﬁolgated by anf

completely different Lype of material than an hlstorical'work con— Qf

taining expressions of the author '8 oplnlons
. g.:. §~
The crux of this objectlon is th'

to lntroduce these publlcatlons 1nto evidence without expert testl—

é . I 2l "
mony to support the COHClUSlonS reached by. e, authors,_ The opinlons

PR i R ) E::"\ +=_~r— .

contclned therein cannot therefore be cross*examined Rule 803(18)

expressly states that such publlcatlons may not be received as ex—f}i;

TaeItt L STl B - _E PRI S \,rg,,; . .-,:

hlbltsf ‘Thls W&S also the holdlng of the court in Prlnce Hall Lodge

A L
SaoRE T dEER

V. Unlver31ty Lodge 62 Wo. 2d 28 381,P 2d 130 (1963) sustainlng the-“

triaf court's; rullng that a treatlse on Masonlc hlstory;was not admr'ﬁ

| aE T el
mlssible Where 1ts author had ot been quallfied as an expert VIﬁ‘"’

| U | -
the 3nstant case the Yaklma Tribe qeeks to introduce;these exhlblts

ﬁﬁ

E S N T

thropgh the testrmony “of one of lts tribalpm mbers Who has not been‘é:

quallfled as “an expert witness.- The' failure o qualify such an ?”U
EXhlblt through expert tEStimony cdnnot be cure& by a w1tness testl—'
i T"-'.-

fylng that in hlS Qpinlon the eXhlbltS are accurate and correct

.- ,.'v' . ‘-_._ ‘L"- - . t_‘j

DarnLll V. Panhandle Cooperatlve Aesociatlon, 175 Neb 40 120 N.N 2d

_.-_g!:-\.,i

278 286 (1963) S -
e 13 respectfully submltted that under the fe&eral rules .

- [T UNEE ST - 3 -“ﬁr‘ - _I\

’ ’—n""— -mi'- Hoam R

of evidence plaintlff Yaklma Trlbe 8 proposed exhlbigg;“

- 't"‘.:;":'**- ."r‘:.---:‘----lx;‘-:‘f-?-— Lo

mlsstble

DATED this 17th day of September 1913
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