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UNITED STATES DISTRICT COURT
WESTERI'J DISTRICT OF WASHINGTON

AT TACOMA
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SQQUAXIN ISLAND TRIBE OF INDIANS; SAUK-
SUIATTLE INDIAIJ TRIBE; SKOKOMISII INDIAN
TRRIBE; CONI"EDERATED TRIBES AND BANDS OF, THE
YAKIMA INDIAN NATION; UPPER SKAGIT RIVER
TRIBE; STILLAGUAI"IISH TRIBE OF INDIANS; 'and
QUILEUTE INDIAI'I TRIBE; CIVIL NO. 9213
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STATE OF WASHINGTON,

Defendant,

THOR C. TOLLEFSON, Director, Washington
St;ate Department of Fisheries; CARL CHOUSE,
Diirector, Washington Department of Game;
and WASHINGTON STATE GAME COI'IMISSION; ancl
WASHINGTON REEF IJET OWNERS ASSOCIATION, '

Intervenor-Defendants.
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This brief is submitted as a supplement; to the posttrial
brief submitted by all plaintiffs. Its subJect is the decree

which has been proposed by the United States.

I. INTRODUCTIOLU

Through tk e three principle decisions' of the United States
e Court which have interpreted the fishing rights provisionsSupre

8

9

10

11

12

13

e Stevelrs ' tr'eaties {Uni ted States v. wi nans, 198 U. S. 371f bf
(1905), Tulee v. Washington, 315 U. S. 681 (1942) and pugallup

v. Department or Game, 391 U. S. 392 l(1968), the Supreme

's f'ocus has been on the State's power to regulate the

Tribe

Court

"ma.nn er" of' treaty Indian off-reservation fishing. For the

time in sohappg v. smith, 302 F.Supp'. 899 (D. Ore. 1969),1 il S't

16

17

18

19

20

21

22

a co

the o

conte xt. The first of' these realities is that the "manner" of
f ishi ng is actually only of secondar y concern. The primary

rn is the volume. of harvest. Thus, in order to preserve

nhance the exhaustible anadromous fish resource, it is
tial to assure that the aggregate harvest -- by Indians

on-Indians -- should leave a sufficient escapement for

r reproduction needs providing that the methods of harvest

coL'Lce

and e

essen

and n

prope

rt confronted two basic pr'actical realities of protecting

ff-reservation fishing rights of Treaty Tribes in the modern

24

25

26

27

28

29

30

ot inherently destructive or totally preemptive of other

The second of' the realities is that, in the current

of a.nadromous fish management outside reservation

users

statee

bound

so as

group

n obligation to consider the Treaty Tribes as a co —equal

non-Indian user interests in allocating harvest shares.
has a

aries, the State necessarily designs its fishing regulations

to allocate shares of the harvest among diff'erent user

s. The court in sohappg theref'ore found that the State

Page 2 — UNITED STATES' SUPPLEJLJHNTAL POSTTRIAL BRIEF
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2

3

While

the Co

they c

the defendants may argue that there are differences between

lumbia River system and the area covered by this case,
annot dispute that these two realities established in

v fully apply to this case.So J~ a p p

anci in

sions

ith these and the other relevant precedents as controlling

view of the evidence, proposed findings of I'act, conclu-

of law and plaint, iffs' posi-. t, rial brief, the United States

8

9
10

ll

12

13

ts its proposed decree.presen

II . BASIC ELEMENTS',

n light of our other posttrial submissions, the meaning

of the

elemenn ts have governed its form and subst, ance:

proposed decree is generally self'-evident. The following

After declaring in clear and certain terms the special,
reserv

questi

ed nature of the Treaty Tribes' fishing rights, the uli;imate

on is how may the volume of the Tribes' of1'-reservat;ion

roperly be limited by the cxhaustibility of the resourcet a ice pp

e legitimate interests of the Stat;e and non-Indiansanci thh

To be effective in protecting the Tribes' rights and

viding guidelines for the Stat;e's respective dui. ies andin proo

powers the following items must be included in 0he decree:

a. A clear concise and sim le declaration of what

the Tr ibes' rights are, when viewed alone, when viewed in

comparr

in thee

the re

ison to non-Indian fishing privileges and when viewed

modern context of State off-reservation management of
source. This declaration should be sufficiently clear

that tt

doubt

he parties to this case anc1 other persons will have no

as to the basic scope and nature of the Tribes' right;s,

Page 33
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the sc

standa

ope of State duties to protect those rights and the

rds governing the exercise of State power.

b . A comor ehensive mandator and rohibitor

injunc tion designed to protect the Tribes' ~rights in light of

the ev

State'

includ

idence presented and to permit excrciise of such of the

s police power as 'is necessary. This injunction should

e a negative protection against State infringement of the

8

9

Tribes

the St

f isherr

needs

z i.»~

rights, and the requirement of affirmative action by

ate to provide a harvestable share of fish to the Tribes'

ies. The injunction must also take into account the

of the Court in ensuring full implementation of the decree

ing its entry

injunc

c. A rovision for continuing, urisdiction.

d. I 6 * t. b th p t. f.* t~*b th

Cion and to coo crate between themselves.

The i)
deroga

junctive portion of the decree should clearly avoid any

tion from the declared rights oi' the Tribes. It should

be des

can fa

igned to provide a workable structure in which the parties

ce each other and cooperate, each confident of its rights
or po ers and the limitations thereon.

Since over sixty years of Supreme Court precedent has

neffective in providing practical protection of thebeni
ii'f Tribes' treaty fishing rights, the decree shouldPlaintt

y: first, a certain minimum portion', of the harvestablespecif

stock

entitl
the si

which the Tribes shall, under the decree, be absolutely

ed to take; second, an accurate means i'or determining

ze of the harvestable stock; and third, crystal clear

Page UNITED STATES' SUPPLENEI&TAL POSTTRIAL BRIEF
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instru ctions to the State that it; must regulate non-Indian

ty so as reasonably to promise that the Tribes will havea.ct, ivi
at lea st that minimum portion foz harvest . '

place,

The inJunction should not int;rude upon the time,

manner or volume of the on-reservation fishing of the

Tri.bes.

8

9 The decree should recognize the wide variety of

tr ibal

fishin

to s hoo

capacity to manage and control Indian off-reservation

g activit;y. Each Tribe should be giv~en the opportunity

w that it can, without State interference, manage and

14

15

contro

as to

share.

1 the activity of those exercising its t;reaty right so

confine the harvest to beneficial use within the tribal

Cour t t

decree

66. The decree should utili. ze the i'ull measure of the

s aut;horized powers (a) to monitor t;he operation of the

(b) to brinp the parties together as equals in a

20 rily cooperative endeavor, (c) t;o gather facts concerningnecesaa

any dii

infor

sputes, and {d) to provide the pazties with a forum for

al accommodation and out-of-court dispute resolution.

The decree should operate to prohi. bit State actions

2'7

aga. ins

fishin

of har

a treaty tribal i'isherman, except when the person is

g contrary to the Tribe's t, ime, place, manner or volume

vest and the Tribe is unable to terminate the misconduct.

Page 5 UNITED STATES' SUPPLENENTAL POSTTRIAL BRIEF



III. DISOUSSION

2

3

A certain share

the ne

the Tz

of f-re

he anthropological and documentary evidence, concerni. ng

gotiation and execution of the treaties indicates that

ibes and their members were to continue fishing at
servation places in order to fulfill their needs.

10

7

t;o pr

The e

entally, this means that in current times the exercIse

tribal of'f-reservat, ion fishing right, s should be suf'ficicnt

vide f'or the current needs of the Tribes and their members.

idence concerning eff'icient, and reliable modern f'isheries

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

mana. g

me a.ns

Bzladr

Tribe

ment indicates that the State should, be provided with a

for determining in advance of' the appearance of' the

mous f'ish runs, the volume of' take which each Treaty

will be entitled to take of'f'-reservat, ion in the coming

season

determ

ef'initive limitation upon the Tribes' volume of' harvestonly d

required production escapement, that is the amount of'

which must escape the Indian fisheries to preserve and

e the resource f'or Indians and non-Indians as well.

the Tribes and their members are the'only ones competent

te their needs, the proposed decree provides that in

eason, af'ter the optimum production escapement and planned

ervation harvest are subtracted f'rom the run size, each

states the volume of' the off-reservation harvestable stock

is the

enhanc

Since

to sta

each s

on-res

Tri'b e

which it will take to satisf'y its needs. In any season, this
need will be in certain terms, limited by the stockstate

This means that, t;here must be a method for certainly

ining, prior to each season, the off'-'reservation harvestable

which each Treaty Tribe will be entitled to take. The

30

31

32 Page 66 — UNITED STATES' SUPPLEMENTAL POSTTHIAL BRIEF



1

2

5

6

7

8

9

10

which

reser

off-re
of be e

opportu

the Tx

stock available at usual and accustomed places, and only 244

of the harvestable stock available in water, areas on the

tions. t, This excludes the Qulnault Tribe. ]reserva

may be harvested consistent with conservation outside

ation boundaries, by the capacity of 'the Tribe (if the

servation share is greater than 50Po), and by the requirement

ficial usage. It should be noted here that with full
nity to harvest in any manner on their reservations,

eaty Tribes have only taken 5' of the total harvestable

11

12

13

14

15

16

17

18

19

30

31
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3

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

ment may bc ef'fected, they are capable of' managing their
f'-reservation fisheries without State interference. The

must, theref'ore, also be required to,'avoid imposition of'

power upon a treaty Indian except where off'-reservation

control is inef'fective.

manag~

own 0

State

State

33. ~Deer e xe,

The evidence of' abuses of State power in seizing Indian

property is overwhelming. The State must be required to make

whole the victims of' its unconstitutional seizure and retention
of' In ian fishing gear. The equitable powers of the Court are

clearly available to perform this function.

~Axe 1

One example of' how

might be helpf'ul here.

the proposed injunction would operate

Page 7 - UNITED STATES' SUPPLEI&NTAL POSTTBIAL BRIEF

2. State duties. '

The evidence in this case discloses 'I;hat, with a f'ew

limited exceptions, the State has the ability to determine

ho&r many, if any, fish the Treaty Tribes will be able to take.
It also has the power to regulate the non-Indian f'ishery.

These two f'acts, taken in the context, of' an exhaustible resource

and. under the supremacy of' the Tribes' tre'aty right, necessarily

impose on the State the duty to regulate non-Indians so as to
enable the Tri'bes to harvest at least the minimum portion which

they are entitled to take.
he f'act that, most of' the Treaty Tribps have managed their

own o -reservation f'isheries f'or a century', consistently with

prese vation of the resource, ctemonstrates that, however their



8

9

13

he proposed In3unction would require the management of

servation. harvest to begin in each year for each speciesoff-r
with three factoxs: {a) the run size, as estimated in advance

State; {b) the optimum escapement~i ss determined by the'by the

State

where

detexm

these

both throughout, the Nestern District, and by water area

produced; and {c) the planned on-reservation take, as

Ined by each Txesty Tribe fishing onlthat specIes. With

thx'ee factors, the off-reservation harvestable stock

ation take f'rom run size. This wI11~ be done for theresert
distri ct as a vxhole and for each production area. Then, f'or each

s, the stated. off-reservation haxvest of' all Treaty Tribes

e provided for, if the stated off-reservation txibal need

hin the limits ox the overall of'f-reservation hax'vestable

and the limits of' the off'-reservation harvestable stock

h of tne areas where each Tribe will fish.

specie

must b

is wi

stock

in eac

will be determined by subtractixxg optimum escapement and on-

on the

the coo

ssume that A, B, C and D are tbe Treaty Tribes who fish

fall Chinook run. , at Puget Sound. The State estfmates

ming run, size at 50,000 f'ish and determines the overall

optimuum escapement to be 10,000. The harvesta'ble stock is
thereff

on-res

=: 4.

ore 40,000 f'ish,

CChas no reservation. A, B and D state that their planned

ervation harvest will be: A = 6,000, B 3,500 and

500 fish. The off-reservation harvestable stock is
thereffore 40,000 minus 14,000 = 26,000 fish.

The stated treaty tribal needs are: A = 8,500, B = 3,500,

c= 4, 000 and D = 5,000. The proposed of'f'-, xeservation tribal

30

B=3,
5

tribal
Page 88

thus become: A = 8,500 minus 6,000 '= 2,500;
500 minus 3,500 = '0; C = 4, 000 minus ~0 = 4,000; and

000 minus 4,500 = 500. The total proposed off-reservation

share is then 7,000 Chinook.

— UNITED STATES' SUPPLEMENTAL POSTTRIAL BBIEF



2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

,000 is less than the overall off-reservation harvestable

of 26, 000 fish. Assuming that the Tribes' proposed time~stock

place and manner of fishing are not totally preemptive of other

or inherently destructive, and assuming that the volume

places of' off-reservation harvest vriII not, exceed 0he

servation harvestable stock at those~p1aces, the State is

users

at the

ed so to regulate non-Indian activities as to raise the

t possible probability that the total harvest set by

requir

highcs

C and D will be available, while maintaining the overall

dividual — stream optimum escapement. ' This would leave

9~000 Chinook to be taken. by non-Indians at a time, place and

designed by the State to coordinate ~with its reguIationsmanner

e treaty tribal fisheries.

State may step in.

IV. CONCLUSION

the Co

operat

s with any proposal for relief in a complex situation,

urt and the parties will have questiohs concerning the

ion of' the proposed. decree which cannot 'be anticipated

The United States will attempt to an'ewer all such questions

time and to adjust its proposal to m'eet unanticipated

stances or difficulties.
ATED this 31st day of October, 1973.

circum

D

Respectfully 'submitted,

STAN PITKIN
United States' Attorney

4~4ri
S U RT E. RSOl, Spec1.al ss s an

to the United States Attorney

If any person claiming to exercise the off-reservation rights
of A, B, C or D should violate the regulations for the tribal
flsherry, the particular Tribe will 'be given a reasonable

opportunity to stop the violation. If the Tribe fails, the

Page 9 - UNITED STATES' SUPPLEMENTAL POSTTRIAL BRIEP



2

5

6

8

9

1O

11

12

13

14

15

16

17

18

7,000 is less than the overall off-reservation harvestable

stock of 26, 000-fish. Assuming that ithe Tribes' proposed time~

place and manner of fishing are not totally preemptive of other

users oz inherently destructi. ve, and, 'assuming that, the volume

at the places of off-reservation harvest will not exceed the

off-reservation harvestable stock at, those places, the State is

opportunity to stop the violation.

State may step in.
If the Tri'be fails, the

required so to zegulate non-Indian activities as to raise the

highest possible pz'obability that the total harvest set by

A, B& 0 and D will be available, while maintaining the overall

snd individual — stream optimum escapement . This would leave

9,000 Chinook to be taken by non-Indians at a, time, place and

manner designed by the State to coordinate with its regulations
f'or the treaty tribal fisheries.

If any person claiming to exercise the off-reservation rights
of A, B, 0 or D should violate the regulations for the tribal
fishery, the particular Tribe will be given a reasonable

20

21

22

23

24

25

26

27
28

29
30
31

32

IV. CONCLUSION

As with any proposal for relief, in a complex situation,

the Court, and the parties will have questions concerning the

operation of the proposed decree which cannot, be anticipated

here. The United States will attempt'
,
to answer all such questions

at any time and to adjust its proposal to meet unanticipated.

circumstances or difficulties.
DATED this 31st day of' October, 1973.

Respectfully su'bmitted,

STAN PITTKIN
United States Attorney

U RT F. RSOI, Sgec al ss' ant
to the United States Attorney

Page 9 - UNITED STATESf SUPPLEMENTAL POSTTRIAL BRIEF
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Upon the Eindings of' Pact, Conclusion's of Law and Opinion

of' the Court entered In this case, and f'ollowing full pretrial
preparat;ion, trial and posttr Ial proposals'; and. submissions of

the parties, this decree is entered.

I.
DECLARATORY JUDGMENT

10

In order clearly t'o delineat;e the of'f-reservation fishing

rights held by certain Indian ent;ities in this district under

treaties made with the Unit;ed States, it Is hereby

ORDERED, ADJUDGED and DECREED that the right of' each of

laintiff' tribes In this case to harvest anadromous f'Ishthe p

In walt ers within the Wester'n District; of Washington, outside

14

15

16

17

oundar'ies of Indian reservations, Is declared to 'bethe b

as fo llows:

Defi.nitions

All definitions contained In the, Glossary of Terms

e Joint Biological Statement (Exhibit JX-2a) are herebyof th

20 Incor orated by reference. In addition and specifically f'or

22 the f'

rposes of' interpreting all provisions of this decree,

llowing def'Initions shall be cont;rolling:

24

25

1. Anadromous fish: Any f'Ish which spawns or Is

Icially produced In f'reshwater, matures In saltwater

27

28

and r
porti
of' Wa shington.

turns to f'reshwater to r'eproduce, and which spends any

n of' its 1I.fe cycle In waters within the Western District

30
31

32 Page 2 — UNITED STATES' PROPOSED DECREE



2. 0 timum roduction esca ement: In an

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30
31

32

oximate number of anadromous fish, that level of' escapement

all fisheries to,spawning grounds and propagation facilities
appr

from

wlaic h is necessary to preserve and, maintain the resource.

3. Harvest'able stock: The approximate number of

anad romous fish which is surplus beyond optimum pr oduct ion

pement; that is, the number remaining when 0he optimumesca

uction escapement is subtracted from the run size.prod

4. To reserve and maint, ain the resource: Upon a

consideration of (a) the history of, State anadromous fish

catch within the Western D1strict

(c) the quality of' freshwater

full

management, (b) the level of
of' t)ashington in recent years,

and artificial production environments, (d) the most recent

etuate the runs of anadromous 1'ish a'c' least at theirperp

ent level.curr

5. Run: A group of anadromous fish on its return

ation, identified by species, race and water area or areasmigr

e produced.wher

6. State: The State of Washington, its agents,

offi cers, agenc1es, assigns and, su'bdivisions.

Fag 3 — UNITED STATES' PROPOSED DECREE

fact s and, data concerning anadromous fish production potential,
the potential for interspecific competition, and (f) the

pects for improvement of' anadromous fdsh production, topros



7. Stevens' treaties: Those, treaties identified

3

5

6

cer

dur

the Pindings of Pact and Conclusions .of Law as having been

otiated between Isaac I. Stevens, for, the United States, and

tain Indian tribes and bancls who lived in Washington Territory

ing the 1850's.

8

9

10

to

8. ~Jet T fb: 0 f'th Zdf t1t
cribed in paragraph 10 below, or any other entity entitled

exercise the treaty tribal rights declared herein within

Western District of Washington.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30

&Je tern District of Washington, which were understood by the

Indian parties to the Stevens' treaties to be embraced within

the treaty terms "usual and accustomed. "i'"grounds", "stations"

d "places"

B. Treat Tribal Ri hts

10. Each of the plaintii'f tribes listed below is a

esty Tribe. The list given below is a declaration only as to

ose 14 Indian entities which have been represented on the

aintiff side in this case. A Treaty Tribe occupies the

atua of a party to one or more of the Stevens' treaties

th

pl

st

d therefore holds for t'he benefit, of its members a reservedan

right to harvest anadromous fish at all usual and accustomed

places outside reservation boundaries, in common with others:

9. Usual and accustomed laces: Those areas in, on

an around the freshwater and saltwater areas within the

Page 4 — UNITED STATES' PRQPQSED DECREE



1

2

3

7f

8

9

10

11

13

14

16

17

18

20
2'1

22

23

,l4

2'
28

30

32

see

so

un

and

Pa

Hoh Tribe of Indians;

Lummi Indian Tribe;

Makah Indian Tribe;

Muckleshoot Indian Tribe;

Nisqually Indian Community of the
Nisqually Reservation;

Puyallup Tribe of the Puysllup Reservation;

Quileute Indian Tribe;

Quinault, Tribe of Indians

Sauk-Suiattle Indian Tribe;

Skokomish Ind. ian Tribe;

Squaxin Island Tribe of Indians;

Stillaguamish T "ibe of Indians;

Upper Skagit River Tribe;

Confederated Tribes and Bands of the
Yakima Indian Nation.

ll. The right of s. Treaty Tribe to harvest anadromous

outside reservat'4on boundaries arises from a provision

ch appears in each of the Stevens' treaties and whic'h, with

aterial variations, states:
The right of taking fish, at all usual
and accustomed grounds and stations, is
further secured to said Indians, in common
with all citizens of the Terri~tory

12. It is the responsibility '!of all citizens to

that the terms of the Stevens' treat!les are carried out,

far as possible, in accordance with the meaning they were

erstood to have by the tribal representatives at the councils,

in a spirit which generously recognizes the full obligation

this nation to protect the interests of a. dependent people.

e 5 — UNITED STATES' PROPOSED DECREE
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11

12

13f

14

15

16

17f

18

19

20

21

22

23

24

25

26

27
28

30
31

32

13. Prom the earliest known times, up to and

each of the treating tribes and bancis were primarily a fishing,

hunting and gathering people dependent almost entirely upon the

natural animal and vegetative resources of the region for their
sistence and culture. They were heavily dependent upon

dromous fish for their subsistence and f' or trade with other

bes and later with the settlers. Ana'clromous fish was the

gre at staple of their diet anci livelihood. They cured and dried

large quantities for year around use, bo'th for themselves and

for ot'hers through sale, trade, barter and employment. with the

ent of canning technology 'n the latter half of the 19th
tury the commercial exploitation of the anadromous fish

ources by non-lnd. ians increased tremendously. Indians,

adv

Cen

hing under their treaty-secured r1ghts, also participated

this expanded commercial fishery and 'sold many fish to
—Indian packers and dealersnon

14. The taking of anadromous fish from usual and

accustomed places, the right 'to which was secured to the Treaty

Tribes in the Stevens' treaties, constituted both the means of

economic livelihood and the foundation of' native culture.

Reservation of the right to gather food in this fashio~

protected the Indians' right to maintain essential elements

of their way of life, as a complement to the life defined by

e permanent homes, allot. ted farm lands, compulsory education,

chnical assistance and pecuniary rewards offered in the

th

te

treaties. Settlement of the west and the rise of industrial

Page 6 — UNITED STATES' PROPOSED DECREE

beyond the time of the Stevens' treatiesi, t'he Indians comprising



Ameri ca have significantly circumscribed t'h e opportunities of
members of' the Treaty Tribes to fish for subsistence and commerce

and, to maintain tribal traditions. But tll'e mere passage of time

has not eroded, and cannot erode, the r igtlts guar anteed by

solemn treaties that both sides pledged on' their honor to uphold.

8

9

10

15. The treaty-secured right, to resort to the usual

and accustomed places to fish was a part of larger rights possessed

by t e treating Indians, upon the exercise' of which there was

not a shadow of impediment, and which were, not much less

neces sary to their existence than the atmosphere they breathed.

12 Ttie tt reaty was not a grant, of rights to ttle treating Indians,

13 but a grant of rights from them, and a zes'elvation of those not;

gr antt ed. In the Stevens' tz'eaties, reservations were not of

a: de

cular parcels of land, and could not be expressed in deeds,

alings between private individuals. The reservations were

18

20

21

22

23

24

25

26

27

28

29

30

31

in la rge areas of territory, and the negoi iations were with the

s. The treat1es reserved rights, however, to every individual

n, as thougtl described therein. There was an exclusive

tribee

India

right of fishing resez'ved within certain b'oundaries. Thez'e was

ht outside of those boundaries reserved for exercise "ina rigg

n with citizens of the Territory. "c0mill oo

o the treaties prohibit any specific manner, method or

se. Just as non-Indians msy continue to take advantage

provements in fishing techniques, the Treaty Tribes may,

Pi.ll"Poo

ol

16. The Stevens' treaties do not reserve to the Treaty

s any specific manner, method or purpose of' t;aking fish;Tribe

32 Page 7 — UNITED STATES' PROPOSED DECREE
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3
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6I

7/

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

26

28

29

300

31

32

xercising their rights to t;ake anadro'mous fish, utilize
ovements in traditional fishing methods, such for example

ylon nets and steel hooks, subJect only to what is necessary

reserve and maint, ain the resource.

!.mpr

to p

17. The exercise oi' a Treaty Tribe's right to take

romous fish is limited only 'by the geographical extent of'

usual and accustomed places, the limits of the harvestable

anad

the

k and the number oi' such I'ish as the Tri'be reasonably needs.

18. Because the right of each! Treaty Tribe to take

land, does not depend on State law, is distinct from rights or

vileges held by others, and mav not be qualii'ied by any

ion of the State.act

19. The treaty phrase "in common with" does not

ure any treaty right or privilege to 'anyone other than thesec

aty Tri'bes, nor does that: p'hrase qualify any Indian's treaty

ht to fish. That phrase operates only to limit the exercise

the Tribe's right to a share of the resource whi. ch will be

connsistent with preservation and maintenance of the resource

an with harvest by others of' such fish 'as are not reasonably

needed by the Tribe.

20. The right of a Treaty Tribe to take anadromous

h may be regulated by an appropriate', exercise of State power.

be appropriate, such regulation must. :
fis

Pa e 8 — UNITED STATES' PROPOSED DECREE,

anadromous fish arises from a treaty with the United States, that

rig t is preserved, and protected under the supreme law of the



0

1

2

5

6

7f

10

12

13

14

15

16

17

18

19

20

22

23
2f4

25

26

28

29

30

3
32

a. Not discriminate against the Treaty

Trib e's reserved right' to fish;

and

b . Meet appropriate stan'dards of substantive

procedural due process; and.

c. Be shown by the State to be both reasonable

ancl necessary to preserve and maintain t'he resource

lfeen State laws or regulations affect, the volume of anadromous

fish available for harvest by a Treaty Tribe at usual and

accustomed places, such regulations must, be designed so as

to carry out t'he purposes of the treaty provision securing

to he Tribe the right to 0ake fish.

21. If any person shows reasonable proof that he is
exe c1sing the fishing rights of a Treaty Tribe and if he is

ing in a usual and a.ccustomed place, 'he is protected under

federal law against any State action, unless the St, ate has

established that such action is an appropriate exercise of

its power.

ge 9 — UNITED STATES' PROPOSED DECREE;

22. The currently effective laws and regulations of

the State of Mas'hington which affect the, time, place, manner

and volume of off-reservation harvest of anadromous fish by

Treaty Tribes are unlawful for the reasons that (a) they

are not, and have not been, necessary to preserve and. maintain

the resource; (b) they operate to discriminate against 0he

Tribes' treaty right to fish; (c) t'hey ~have been adopted ancl

en orced in violation of appropriate standards; and (d) they

ha e been adopted and enforced in derogation of the meaning and

pu poses of the treaty provision. at issue in this case.



1

2

3

6

7/

10

12

13

14

15

16

17

19

20

21

23. All Findings of Fact and Conclusions of Law

tinent to the nature, scope and effect of' the fishing rightsper

the Treaty Tribes are specifically incorporated by reference

ein.

INJUNCTION

In order fully, practically and reasonably to protect and

preserve the off-reservation fishing rights of the Treaty Tribes

as declared herein above, and in order to permit appropriate

treaty tribal right, it is hereby

ORDERED, ADJUDBED and DECREED that Ithe State of Washington,

e Nashington Reefnet Owners Association, their agents, officers,
cessors in interest, and all persons'acting in concert or

th

ticipation with them are restrained and en3oined to obey

d to respect all provisions of this inJunction. Unexcused

ilure to do so will subject the failing party to conviction

contempt of court and will void any permission provided to

pa

an

t2 e failing party in this in3unction. Nothing in this in)unction

all in any manner limit or qualify the declared rights of

e Treaty Tribes.

sh

State action as to non-Indians and persons who fish under a claim

A. Additional Definitions (Onl' , for Use in Inter retin
This In unction

2'7

28

29

30
31

32

24. Pleneficial use: Use oi' anadromous fish harvest for

subsistence, ceremonial, or commercial ~purposes, without waste.

Page 10 —UNITED STATES' PROPOSED DECREE
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3

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2
7f

28

29

30

31

32

25. Pacts 'and data: information (whether in the

form of numbers, counts, estimates, percent;ages or opinions)

ch is (a) specific to the run, location, time, gear and

people involved; (b) as current as possible; (c) such that

whi

petent fisheries biologists would rely upon it in making

ert Judgments designed to preserve anji maintain the resource.

26. Minimum tribal share: An approximate number

anadromous fish (by species, race and' place of taking) which

er this in)unction a Treaty Tribe is,entitled in the coming

son to take to sat;isfy its reasonable needs at usual and

corn

exp

sea

(ii) the Tribe states that it., off-reservation harvest to

satisfy that need will be put to beneficial use, the minimum

tribal share shall be that particular pe'rcentage of' the

off-reservation harvestabie stock.
b. If (i) the off-reservation tribal need

is more than 50$ of the off-reservation Iharvestable stock,

(ii

(ii

) the Tribe shows that its off-reservation harvest to

isfy that need will be put to beneficial use, and

i) the Tribe shows that its fishermen have a reasonable

bability oi" taking that percentage, the minimum tribal share

all be that percentage of the off-reservation harvestable

ck.
c. The minimum tribal share shall be taken

from off-reservation harvestable stock only.

Page 11 — UNITED STATES' PROPDSED DECREE

acccustomed fishing places outside i.ts re'servation 'boundaries.

a. If (i) the off-reservation tribal need is

50$ or less of the off-reservat, ion harve'stable stock, and



1

2

3
4

5

7

10

11I

12

13

14

15

16

17

18

19

20~

2I
22

23

25

27. Non-Indian: A person who is not exercising the

hing right of a Treaty Tribe.!:1s

28. Off-reservation harvestable stock: For any

anadromous f'ish species and. race in any year, that portion of

the run size which is surplus beyond optimum production escape-

ment and planned on-reservation harvest;'
,

that is, the number of'

fish remaining when optimum escapement, 'planned on-reservation

harvest are subtracted f'rom run size.

29. Off-reservation tribal need: ln approx1mate

numbers of anadromous f'ish, that portion of the treaty tribal
ne d whi. ch a Treaty Tribe plans to satisfy in the coming season

a. The off-reservation'tribal need shall be

e difference between the treaty tribal need and the Tribe's

armed on-reservation harvest.

b. If the stated treaty tribal need exceeds

the harvest which the Treaty Tribe's fishermen (when fishing as

armed on-reservation and at usual and', accustomed fishing

aces off-reservation) would with reasonable probabil'ty take
pl

pl

fr om the run involved in the full season, the off-reservation

ibal need shall be the difference between that probable

rvest and the planned on-reservation harvest.

by off-reservation h!rrvest at, usual ard'accustomed fishing places.

26
27'

2

29

30

30. Off'-reservation tribal share: In approximate

n mbers of anadromous fish, .hat share which under this injunction

a Treaty Tribe may harvest from a particular run in the coming

s ason at usual and accustomed f'ishinglplaces of'f'-reservation.

his share shall be at least the minimum tribal share.

Page 12 — UNITED STATES' PROPOSED DECREE
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3

5

6

7

8

10

1].

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

29

30
31

32

31. Run size: In approximate numbers, the estimate

he State of the size of a run. As to' all runs which

through the Treaty Tribes' usual andi accustomed fishing

by t

pa. s s

plac

adva

'be p

as'ti

es, this estimate will be first made 'at; least six months in

nce of the run's appearance 1n the described area, and will

romptly revised upon new arid supporting facts and data. This

mate shall be accepted as accurate 'by all parties unless

shown by facts and data otherwise.

32. Treat tribal need: In approximate numbers of

romous fish that portion of the harvest, able stock which, in

season, for each, species and race, the tribal council of

eaty Tribe states will meet the present needs of the

e.

anadd

eachh

33. Usual and accustomed fishin laces: Those usual

an d

have

C on. cc

accustomed places defined in paragraph 9 above, (a) which

been identified and listed in the Findings of Fact and

lusions of Law, and (b) which this Court may determine

should be added to that list following competent, satisfactory

pl ooof .

Obli ations of' Defendants Procedures and Activities
Available to Treat Tribes

34. There is hereby established one Court Advisory

Cour

in a

t Advisory Panel will be e: tablished ifor all Treaty Tribes

designated ares. .

Page 13 — UNITED STATES' PROPOSED DECREE,

Panel. Upon agreement of all Treaty Tribes involved, a separate



a. Each Treaty Tribe will designate one person

to represent it on the Panel.

b. The Governor of the State will designate

umber of State representatives equal to the number ofa n

bal representatives on each Panel.

ser

c. The Court will appoint a neutral person to

ve in addition to the tribal and State representatives on

9

10'

the Panel.

35. The purposes and duties of the Court Advisory

11

12

Pan el are:

To review in advance of each season

13

14

15

16

17

19

20'

2'1

22

23

25

27
28

29

30

The treaty tribal need. and the minimum tribal share of each

aty Tribe involved; (ii) the optimum product, ion escapement,

size and off-reservation harvestable stock of each run

ch, absent any non-Indian harvest therefrom, would pass

ough the usual and accustomed fishing places where the

pective Treaty Tribes plan to fish; '(iii) State regulations

Tre

run

whi

re

non-Indian activity which aifect the~volume of harvest

ilable to the Treaty Tribes at usual and accustomed fishing

ces where they plan to fis'h; and (iv) all facts and data

wn or available to the Treaty Tri'bes' or the State which

ava

pla

kno

are relevant to a fully informed reviewi of (i), (ii) and (iii)
b . To determine, for each run through the

usu

'h Tribe, and (ii) the probability that such a share will

available to the Tribe for harvest.

eac

be

al and accustomed, fishing places where the respect, ive Treaty

bes plan to fish, (i) the off-reservation tribal share for

3I
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3

5

6

7f

8

9

10

11

12

13

14

15

16

17

18

19

20'

21

22

23

24

25

26

277

28

29

322

c. To discuss, and to attempt in good faith

upon facts and data to resolve disputes, complaints and

flicts which arise concerning State regulation of fishing

Treaty Tribes and of non-Indian activity which affects the

con

k&y

ha vest by Treaty Tribes.

d. To report promptly to the Court the nature

any dispute which, has not been resolved, indicating the

position of each member of the Panel.

e. To report semiannually to the Court on the

activities of the Panel.

f. To conduct all proceedings, activi. ties and

36. The neutral member of each Court Advisory

el shall be prepared to act, upon order of the Court, as a

ster under Rule 53 of the Pederal Rules of Civil Procedure.

Pan

ess otherwise determined. 'by ma/ority vote of the Panel, the

tral member shall be chairman of the Panel. The chairman

sh all select a secretary who shall keep and compile minutes

all meetings and take custody of all' records and. documentsof

pr oduced, or received, by the Panel. The secretary shall receive

copy of all pertinent correspondence between the tribal

representatives and 'the State representatives. The United States

shall provide such supplies and secreta'rial assistance to the

secretary as may be required to keep all members of the Panel

lly informed.
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meetings with dispatch and in conformity with the provisions of'

this in)unction and Roberts Rules of Order.

g. To perform all such lother functions as

Court may require for the full implementation of this decree.



1

2

3

4

37. Within twenty days from the date of this decree,
each Treaty Tribe and the State shall advise the Court of the

s and representation of its members of the Court, Advisoryname

Pane

38. within thirty days from the date of this decree,

the parties may submit to the Court names of persons recommended

appointment as the neutral member of the Court Advisory

1. Joint recommendations will be given great weight.P ane

10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

39. within forty-five days from the date of this

Ad

e, the Court will' select the neutral member of the Court

ory Panel.

from

AO. The Court Advisory Panel will meet sixty days

the date of this decree at a place and time set 'by the

rrman. The Panel shall meet at least monthly thereafter .chai

41. On March 1, 1970 each Treaty Tribe shall inform

tate of its treaty tribal need as to each anadromous fish

hich it expects will be available where it plans to conduct

t)se $$

run w

eservation fishing in the coming season. In the following

s this information. shall be furnished to the State at least

off-r
year

onths before the appearance of the run involved. Thissix m

rmation shall 'be accompanied by a sta'cement specifying,

o each run involved, (a) the place of tribal fishing,as t

(b) the gear to be used, (c) the periods of fishing and the

Page lt& — UNITED STATES' PROPOSED DECREE

season, (d) pertinent tribal regulations, (e) the number of

tribal fishermen, (f) a reasonable method for identifying tribal

fishermen and their gear, and (g) planned on-reservation harvest.



2

3

5

12

13

14

15

16
1'7

18

19

2Q

42. Within thirty days following receipt of the

infjormation specified. in paragraph 41 above, the State shall

advise each Treaty Tribe whether it proposes alterations in the

time, place, manner or volume of the tribal off-reservation

harvest.

!
a. If no suc'h alteration proposals are made,

the Treaty Tribe's stated off-reservatio'n tri'bal need shall be

its off-reservation tribal s'hare, and, the State shall regulate

alii non-Indian fis'hing so as easonably, to assure that the

Tr be's fishermen will be able to take the off-reservation

tribal share.

b. If any alteration is proposed, and if the

Treaty Tribe agrees 'to accept the proposal, the Tribe's time,

place, manner and off-reservation tribal share shall be altered

accordingly, and the State shall regulate all non-Indian fishing

so as reasonably to assure that the Tribe's fishermen will be

able to take the resulting off-reservation tribal share.

c. . If any alteration is proposed, and if the

catv Tribe determines not, .o accept the proposal, the rules

s t forth in paragraph 43 below shall apply.

22

23

24

25

26
w'

28

29

30
31

32

43a. The Treaty Tribe shall inform the chairman of

tthe Court Advisory Panel of the nature' of the dispute. The

chairman shall then give at least two weeks notice to all
Panel representatives and shall set a meeting to discuss the

ispute within thirty days. A more expeditious schedule may

be establis'hed upon agreement of all tribal and State

epresentatives

Page 17 — UNITED STATES' PROPOSED DECREE



b. The Treaty Tribe and the State shall furnish all

5

P an. e

cita
adva

may

I representatives with a st;atement of position and a copy or

tion to supporting facts and data, at least one week in

nce of the scheduled meetirtg. A more expeditious schedule

be established upon agreement of all tribal and State

esentatives.repr

8

9

10

c. The Panel will meet in an effort to resolve the

disp ute in good faith upon all pertinent facts and data.

t;he

d. The Treaty Tribe will be entitled t, o insist that

State so regulate non-Indian activity, as reasonably to

re th. at its members will take the planned on-reservationass uu

14

15'

16

18

19

20

21

22

23

24

25

26

27

28

29

30
31

32

21s.l est and the Tribe's minimum tribal sh'are of' the run involved.

e. The State may not require ~the Treaty Tribe to

t;he Stat;e may insist that facts and data, concerning prior

eservation take be furnished by the Tribe.cn-r

f. The dispute wil be resolved when an off—

rvation tribal share is agreed upon and when the State' s

osed regulations are shown to control non-Indian activity
rese

p rop

s reasonably to assure with highest possible probability

the Tribe's fishermen w111 be able to t;ake the planned on-

rvation harrest and the Tr be's off-reservation tribal share.

so a

I hat

rese

the

the

g. No agreement reached between a Treaty Tribe and

State shall ope. ate in any manner to imodify or to qualify

Treaty Tribe's right to fish or to regulate the exercise of

Page 18 — UNITED STATES' PROPOSED DECREE,

r in any manner the harvest; by its mern'hers on reservation;alt e
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3
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7

8

9
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14

15

16

17)

18

19

20'

21

22

23

25

26

27
28

29

30
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32

that right or the State's duty or authority to regulate

appropriately. The purpose of any such agreement shall be to

accommodate the pro'blems, policies and cbnvenience of the Treaty

Tribe and the State, as such may exist, in any particular season.

h. A dispute will be consideSed appropriate for

report to the Court if, after ten days from the meeting, it
remains unresolved.

i. Each tribal and State representative and the

tral member shall. have one vote. A ma)ority vote of those

sent and. voting will rule. An abstention counts as no vote.

neutral member shall not cast a vote, except in case of a tie.

neu

pre

The

matter immediately or to refer it to the neutral member as

aster under Rule 53 of the Pederal Rules of Civil Procedure.

the

a M

lf the matter is referred to the neutral member, the order of

erence to him shall include the following responsibilities:
a. To collect and to take custody of all

pe tinent materials;

b. To take r levant, testimony under oath;

c. To admit relevant exhibits as evidence;

d. To recommend 'Findings of Pact, Conclusions

of Law and appropriate relief; and

e. To make s, full and prompt report to the

urt, which shall include his rulings, his recommended findings,

nclusions and relief, and the record. '

Co

co
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44. If the Court Advisory Panel reports an unresolved.

dispute to the Court, the Court will determine whether to hear



3

The order of reference' shall limit the scope of the Naster's

duties to the interpretation and implementation of the terms

of' this decree. All proceedings shall 'be, 'in conformity with

Rule 53 of the Federal, Rules of Civil Proc edure.

45. The State or a Treaty Tribe may seek the

7

8

Court's review of' any action of the Court Advisory Panel. Zn

order to obtain such review, t'he moving party shall first file a

10

11

12

13

14

15

16
17'

18

19

20

21

22'

23

petItion for leave of, Court to move for review. The petition

shall be supported by' competent factual material. Other

interested parties will then be given opportunity to respond to

the petition. The Court will then determine whether immediately

to review the described action or to refer the matter to the

appropriate neutral member as provided in paragraph 44 above.

the State's power, or the obligations of the parties under this

decree.

from

share

47. If more than one Treaty Tribe proposes to harvest

the same run off~ reservation, the off-reservation tribal

f all such Tribes shall be limited b the off-reservati0 on

46. No division of State fisheries management gurlsdlc-

tion' or responsibility may alter the Treaty Tribe's rights,

24'

25'

26

27

28

29

30

48. Nothing In this decree shal l be construed to

greement with the

ater than its minimum

prevent a Treaty Tribe from taking, upon a

State, an off-reservation tribal share gre

tribal share.

harvestable stock of the entire run snd by the off-reservation

stock in each of' the run's freshwater production areas.
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6

8

10

12

13

16

18,

19

20

21

22
23'

24'

25'

A9. The State's determination of the optimum

production escapement shall be accepted as accurate by all
parties unless shown, to the satisi'action' of the neutral member

or the Court by facts and data to be otherwise.

a. When in any season a' off-reservation Tribe's
treaty tribal share i'o'f any run has been determined, the State
and all of its agents shall utilize all available techniques,

resources and manpowe'r in managing the resource and th. e non-

Indian harvest therefrom so as to raise the highest possible
pro ability that the Tri'be, fishing as agreed, will have an

opportunity to take at least the planned on-reservation and the

off reservation tribal share. Proper adoption and fair enforce-
men't of State regulations which are reasonably designed to
accomplish this end ahd which conform toithe specific requirements

of this in/unction shall be deemed an appropriate exercise oi'

State police power.

b. When in any season a person claiming to be

exe cising the off-re~'servation fishing rights of' a Treaty Tribe

is acting contrary to the time, place, manner or volume of

fish ing which has been established for harvesting the off-
ervation tribal share, and if after a ~reasonable time theres

Tribe has been unable to cause the discontinuance of such action,
the~ State may then by appropriate measures prohibit that person

from continuing such action.

26,
have

50. If after any season the members of any Treaty Tribe

been unable to take the off-reservation tribal share of

28 the

29

Tribe by reason of either the low size oi' the run at their

30
31
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6

place oi' fishing or 'substantially inaccurate predictions by

the State, the Tribe', s minimum tribal share in t'he next succeeding

year shall be increased by the difference between the actual

catch and the Tribe's off-reservation tribal share in the

under-harvested season.

7

8
9

10
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25

26

27

28

29

51. If in any season there are usual and accustomed

places off-reservation which all Treaty Tribes have determined

not to use in the interest of preserving and, maintaining the

resource, the State shall control the conduct of non-Indians

so as to prevent, them from interfering with treaty tribal fishermen

who fish as and where the Tribes have determined according

to this decree that they w111 fish.

52a. Within 30 days from the date of this decree&

each person who claims to be suffering from a. State seizure of'

fishing gear taken while he wa. s exercising the rights declared.

in Part I above shall so notify the Governor of the State.
Su'ch notification shall state:

(1) The identity and address of the claimant;

(ii) An accurate descript, ion. of ea, ch item of

gear seized;

(111), ,
'The best, description of the date and place

~,of seizure;

(iv) An accurate estimate of the fair market

'!value of each item bf gear as oi' immediately

prior to seizure;

30
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(v) The identity of t'he seizing agents, if
known; and

(vi) The Treaty Tribe whose rights were being

exercised.

7

Each such notification shall be counter-signed by a representative

of the respective Treaty Tribe as proof' that the Tribe agrees

that the claimant was exercising its rights. Such notification

8

9

10

hall not be used against any defendant in any criminal

proceeding based on events preceding the date of this decree.

b . Within sixty days from the date of this decree,

the State shall respond to each notification submitted under

paragraph (a) above. ' Such response shall include:

(1) iA statement that the' described gear has

been, or has not been, seized by State agents;

16 (ii) If the gear has been seized. , a statement

18'

19,

20

22'

(111)

whether the State will retain, the gear or

will return the geari or its fair market, value;

If the gear has been~ seized and if it or its
value will be returned, a statement oi' a

reasonable time, pla'ce and, manner when the

return will be made;, and

23'

24

25

he

val

(iv) A copy of the claimant's submission.

State may retairi a seized item of' ge'ar and its fair market

ue only if such gear is necessary to ldts proof in a court

26'

28
29'

30

case and only if such case is not based, upon a prosecution for

violation of State laws or regulations against a person who was

exerc1sing the declared rights of a Treaty Tribe within usual

snd accustomed fishing places. The State may elect to return

31
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17
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23

the fair market valu'e, 'of any seized itemi oi' gear (determined as

of'limmediately prior to seizure). The State must return the

fair market value of a seized item of gear (determined as of

immediately prior to seizure) if it no longer holds the item

or if the usefulness, of t'he gear has been materiallV decreased

ing or since seizure. The State's response to each clamaint's

mission shall be sent to the claimant', the respective Treaty

be, all plaintiffs' counsel and 0he Court.

III.
CONTINUING JURISDICTION

53. The Court retains Jurisdiction of this case for

the life of this decree to take evidence', to make rulinps and

to issue such orders, as may be Just and proper upon t'he facts

and law and in implementation of this decree.

54. All parties who seek the protections provided by

the inJunction in this decree are expected in pood faith to

par'ticipate in those procedures and activities which are made

available to them in, the inJunction. In' assessing the equities

in any subsequent proceeding which invol'ves such a party and the

subJect matter of this case, the Court will consider, together

with all other pertinent circumstances, whether such good i'aith

efforts have been made by t'hat party.
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IV.

DATED t'his day of 1974.

UNITED STATES DISTRICT JUDGE
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AMENDMENT AND DISSOLUTION

55. Upon making ancl succeeding upon an appropriate

motion f'or leave of 'Court, any party may move at any time

to amend the provisions of this decree. I Copies of all pleadings

shall be served on all parties.

56. After five years from the date of this decree,

any defendant may move to dissolve the ilngunctive portions of this

decree w'hich bind him. Such motion will' be granted if, after

a hearing, there appears a satisfactory ~showing that, the moving

party has fully and fairly performed his obligations and fulfilled

his duties hereunder. A determination on such a motion shall be

a final appealable order pursuant to Title 28, United States

Co e, Section 1292(b).
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