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This brief is submitted as a supplcment to the posttrial
submitted by all plaintiffs. Iis subject 1s the decree
has been proposed by the United States.

i
l

.
I, INTRODUCTION !
I

Through the three principle de01sions of the United States
me Court which have interpreted the fishing rights provisions

e Stevens' treaties (Vnited States v. Winans, 198 U.S.. 371

), Tulee v. Washington, 315 U.S. 681 k1942) and Puyallup
v. Department oflGame, 391 U.3. 392 k1968), the Supreme

|
's focus has been on the State's power to regulate the

"manner" of treaty Indian off-reservation ?ishing. For the

first

time in Sohappy v. Smith, 302 F.Supp. 899 (D. Ore. 1969),

a court confronted two baslec practical reaiities of protectling

the o

conte

B |
ff~reservation fishing rights of TreaFy Tribes in the modern

xt. The first of these realities is that the "mannsr" of

fishing is actually only of secondary concern. The primary

conce

and e

rnn i1s the volume.of harvest. Thus, ih order to preserve
— |
|

nhance the exhaustible anadrcmous [ish resource, it is
|

essential to assure that the aggregate harvest -- by Indians

|
and ron-Indiang -~- should leave a sufficient escapement for

proper reproduction needs providing that the methods of harvest

ate not inherently destructive or totally preemptive of other

users. The second of the realities is that in the current

|?

state of anadromous fish management outside reservation

boundaries, the State necessarily designs its fishing regulations

80 as to allocate shares of the harvest among different user

groups., The court in Sohappy therefore found that the State

has an obligation to consider the Treaty Tribes as a co-equal

with

Page

non-Indian user interests in allocating harvest shares.
|
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While| the defendants may argue that there ére differences between

the Columbia River system and the aresa covéred by thils case,

i
they cannot dispute that these two realities established in

Sohappy fully apply to this case.
With these and the other relevant preéedents as controlling
and in view of the evidence, proposed findings of fact, conclu-

T
sions|of law and plaintiffs!' posttrial bri?f, the United States
presents 1ts proposed decree. '

II. BASIC ELEMENTS |
|

In light of our other posttrial submi§sions, the meaning

of the proposed decree 1s generally selfmeﬁident. The following

elements have governed 1ts form and substaﬁce:

|
. After declaring in clear and certain terms the special,

re

m

1
arLed nature of the Treaty Tribes' fishing rights, the ultimate
questgon is how may the volume of the Trib%s' off-reservation
take properly be limited by the exhaustibiiity of the rescurce

|
and the legitimate interests of the State and non-Indians.
|

2. To be effective in protecting the Tribes' rights and
in providing guidelines for the State's reépective duties and
powers, the following 1tems must be included in the decree:

a. A clear, concise and simple |declaration of what

the Tribes' rights are, when viewed alone,!when viewed in

comparison to non-Indian fishing privilege% and when viewed

in the modern context of State off-reservation management of
|

the resource. This declaration should be %ufficiently clear

that the parties fo this case and other pefsons will have no
|
doubt as to the baslic scope and nature of Qhe Tribes! rights,

3 — UNITED STATES' SUPPLEMENTAL POSTTRIAL BRIEF
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: |
the scope of State duties to protect those Fights and the

standards governing the exercise of 3tate ﬁower.
: l
b. A comprehensive, mandatory and prohibitory

. |
injunction designed to protect the Tribes' rights in light of

the evidence presented and to permit exercﬂse of such of the
. |
Statels police power as 'is necessary. Thi% Iinjunetion should

include a negative protection ageainst Staté infringement of the

Tribes' rights, and the requircment of affirmative action by

the State to provide a harvestable share oﬁ fish to the Tribes!

|
fisheries. The injunctlon must also take into account the
I

needs rof the Court in ensuring full implem%ntation of the decree

foilowing its entry. i

c. A provigion for continuing jurisdiction.

. |
d. Inducements to the parties to obey the

. I
injunction and to cooperate between themse%ves.
. |

The Iajunctive portlon of the decree should clearly avold any

derogation from the dec}ared rights of the!Tribes. it should

be designed to provide a workable structure in which the parties
|
can face each other and cooperate, each coﬁfident of its rights

or powers and the limitatlions thereon. i
|

?. Since over sixty years of Supremé Court precedent has

|
been ineffective in providing practical protection of the

|

Plaintiff Tribes' treaty fishing rights, the decree should
specify: first, a certain minimum portion?of the harvestable
stock which the Tribes shall, under the deqree, be absolutely

|
entitled to take; second, an accurate means for determining

the size of the harvestable stock; and thiﬁd, crystal clear

|
‘ i
'
X .
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instructions to the State that it must regﬁlate nen-Indian

activity so as reasonably to promise tThat the Tribes will have
i

at least that minimum portion for harvest,. 3

|

4, The injunctlon should nct intrudﬁ upon the fime,

place)] manner or volume of the on—reservatﬂon fishing of the

Tribes.

|
5. The decrec should recognlze the ﬁide varilety of

tribal capacity to manage and control Indian off-reservation

fishing activity. Each.Tribe should be given the opportunity

to show that it can, without State interfeﬁence, manage and

|
control the activity of those exercising iﬁs treaty right so

as %o conf&ne the harvest to beneficial usé within the tribal
share, {
i

6. The decree should utilize the fufl measure of the

_ i
Court's authorized powers (a) tco monitor the operation of the

decree, (b) to bring the parties together}as equals in a

necesarily cooperative endeavor, (c¢) to gather facts concerning

any disputes, and (d) to provide the parties with a forum for

informal accommodation and out-of-court dispute resolution.
!

7. The decree should operate to proﬂibit State actions

against a treaty tribal fisherman, except ﬁhen the person I1s

= \
fishing contrary to the Tribe's time, place, manner or volume

.

of harvest and the Tribe is unable to termﬂnate the misconduct.

i -
T
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|
. A certain share. !
|

Thé anthropological and documentary evidence concerning
|

the negotiatlion and execution of the treaﬁ;es indicates that

1
the Tribes and thelr members were to contipue fishing at

off-rieservation places in order to fulfill their needs.

Fundamentally, this means that in current %times the exerclse

of the tribal off-reservation fishing righ

to provide for the current needs of the Tr

The evidence concerning efficient and reliéble modern fisheries

management indicates that the State should be provided with a

means

for determining in advance of the apﬁearance of the
|

anadromous fish runs, the volume of take wpich each Treaty

Tribe
seaso
deter
share
only
is th

\
wilill be entitled to take off-~reservatlon in the coming

n., This means that there must be a méthod for certainly

|
which each Treaty Tribe wlll be entitled to take. The

definitive limitation upon the Tribes? volume of harvest

e requlired productlon escapement, tha# is the amount of

{
fish which must escape the Indian fisheries to preserve and

L
enhance the resource for Indians and non-Indians as well.

Since

the Tribes and thelr members are the%only ones competent
' !

to state thelr needs, the proposed decree provides that 1n
|

each season, after the optimum production %scapement and planned

on-re
Tribe
wnich

|
servation harvest are subtracted from|the run size, each

|
states the volume of the off-reservation harvestable stock

| .

it willl take to satisfy its needs. %n any season, thils i

stated need wlll be In certaln terms, 1imi£ed by the stock

|
Page & -~ UNITED STATES’ESUPPEEMENTAL FOSTTIRIAL BRIEF
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which may be harvested consistent with conservation outside

reqer&ation boundaries, by the capacity of the Tribe (if the

of beneficial usage. It should be noted h%re that with full
opportunity to harvest ;n any manner on th%ir reservatlons,
the Treaty Trlbes have only taken 5% of thé total harvestable
stocek |avallable at usual and accustomed plgces, and only 24%
of the harvestable stock avallable in wateq areas on the

reservations. [This excludes the Quinault Tribe.]
\

Page 6A ~ UNITED STATES! SUPPLEMENTAL POSTTRIAL BRIEF
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2. State dutles.

'
|
|

The evidence in this case discloses that, with a few

limited exceptions, the State has the abiyity to debermine

how many,'if any, fish the Treaty Tribes ﬁill be gble to take.
It also has the power to regulate the non%Indian fishery.

These two facts, taken in the context of Qp exhaustible resource
and under the supremady of the Tribes!? @reﬁty right, necessarily
impose on the State the duty to regulate nbnulndians so0 as to
enablle the Tribes to harvest at least the %inimum portion which
they lare entitled to take. {

The fact that most of the Treaty Trib%s have managed their
own on~reservation fisheries for a centuryL consistently with
preservation of the resource, demonstrateslthat, however their
management may be effeéted, they are capabie of managlng theilr
ovm off-reservation fisheries without Stat? interference. The
State must, therefore,‘élso be required to{avoid imposition of

State| power upon a treaﬁy Indlan except where off-reservation
|
tribal control is ineffective. |
\

|
|

i
The evidence of abuses of State power}in seizing Indlan

. Doing equitz;'

property is overwhelmiﬁg. The State must ?e reguired to make
whole | the victims of its unconstitutional éeizure and retention
of Indian fishing gear. The equitable pow%rs of the Court are
clearly available to perform this function{

|

4. An example. i, i

One example of how the proposed injunﬁtion would operate
might [be helpful here. . &

|

:I

| |
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The proposed injunétion would requireithe management of
off-reservation harvest to begin in each yéar for each species
with three factors: (a) the run size, as %stimated in advance
by the State; (b) the optimum escapement,ias determined by the
State, both throughout the Western Distric# and by water ares

i
where| produced; and (c) the planned on-reservation take, as

determined by each Treaty Tribe fishing 9n§that species. With
these| three factors, thé off-reservation hérvestable stock -

will be determined by subtracting optimum éscapement and on-
reservetion take from run size. This will be done for the
district as a whole andgfor each productio% area. Then, for each
species, the stated off-reservation harves% of all Treaty Tribes
must be provided for, i? the gtated off-regervation tribal need
is within the limlts of the overall off—reéervation harvestable

stock|and the limits of the offnreservatio# harvestable stock

in each of the areas where each Tribe will|fish.
ssume that A, B, ¢ and D are the Tre%ty Tribes who fish

on the fall Chinook run, at Puget Sound. Tﬁe State estimates
the coming run size at 50,000 fish and detérmines the overall
optimum escapement to be 10,000, The harvéstable stock is
therefore 40,000 fish. : |

C has no reservation. A, B and D sta?e that thelr planned
on~reservation harvest will be: A =6 OOOJ B = 3,500 and
D = 4,500 fish. The off—reservatlon harvestable stock is

therefore 40,000 minus l& 000 = 26,000 fish
The stated treaty tribal needs are: A = 8,500, B = 3,500,

C = 4,000 and D = 5,000, The proposed off#reservation tribal

shares thus become: A = 8,500 minus 6, OOOi= 2,5003
= 3,500 minus 3,500 =03 C = 4,000 minus'o 4,000; and

D = 5,000 minus 4,500 =:500. The total proposed off-reservation

tribal share is then 7,000 Chinoock.

Page 8 -~ UNITED STATES! SUPPLEMENTAL POSTTR#AL BRIEF
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7,000 1s less than'the overgll off-re%ervation harvestable
stock| of 26,000 fish. Assuming that the Tribes! proposed time,
placel and manner of fishlng are not totall& preemptive of other
users| or Inherently destructive, and assuming that the volume
2t the places of off-reservation harvest will not exceed the
off-reservation harvestable stock at thoseiplaces, the State 1s
requlred so to reguléteinon-lndian activities as to ralse the
highest possible probability that the total harvest set by

A, B,|C and D will ve avallable, while maiﬁtaining the overall

and Indlvidusl - stream‘optimum escapement. This would leave

9,000|Chinook to be taken by non-Indians at a time, place and
|

manner designed by the State to coordinate with 1ts regulations
|

for the treaty trlbal fisheries. l

I any person claiming to exercise the off-reservatlon rights

of A, B, C or D should violate the regulat%ons for the tribal

S !
fish e\ , the particular Tribe willl be giveq a reasonable

opportunity to stop the violation. If the Tribe faills, the

State may step in. :
: W
IV. CONCLUSION |
As wilth any proposal for relief in a cbmplex situation,

the Court and the parties wlll have questioﬁs concerning the
operatlon of the proposed decree which cannbt be anticipated
here. | The United States will attempt to anfwer all such questilons

at anﬂ time and to adjust 1ts proposal to meet unanticipated

DATED thils 31st day of October, 1973.

clrecumstances or difficulties.

Respectfully submitted

STAN PITKIN i
United States}Attorney

’ix«/cua v ///" Qm&rﬂ

STUART . PlhRSON Speclal Assistant
to the United States Attorney
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7,000 1s less than the overall éff-reservation harvestable
stock of 26,000 -rish. Assuming thatithe Tribes! proposed time,
place and manner of flshing are not #otally preemptive of other
users or Ilnherently destrﬁctive, and!assuming that the volume
at the places of off-reservation har%est will not exceed the
off-reservation harvestable stock at%those places, the State 1is
reguired so to regulate non~Indlan a#tiviﬁies as to ralse the
highest possible probability that thé total harvest set by

A, B, C and D will be avallable, whiie maintalning the overall
and indlvidual - stream optimum escaéement. This would leave

|

9,000 Chlnook to be taken by non~Indlang at a time, place and

|
mannesr designed by the State to coordinate with its regulations

for the treaty tribal fisherles. ?

If any person claiming to exercﬁse the off-reservatlon rights
of A, B, C or D should violate the regulations for the tribal

fishery, the particular Tribve will b% given a reasonable
opportunity to stop the violation. If the Tribe fails, the

State may step in. |

IV. CONCLUSION
\
As with any proposal for relief!in a complex situation,

the Court and the parties will have duestions concerning the

operation of the proposed decree whicﬁ cannot be anticipated

here. The United States will attemptlto answer all such questions

at any time and to adjust its proposa& to meet unanticipated

cilrcumstances or difficulties. {

DATED this 31st day of October, }973.
Resnect%ully submitted,

STAN PITKIN
United States Attorney

to the United States Attorney
Page 9 - UNITED STATES'! SUPPLEMENTAIL POSTTRIAL BRIEF
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Upon the PFindings of Fact, Conclusion? of Law and Opinieon
of the Court entered in thils case, and‘foliowing full pretrial
preparation, trial and posttrlal proposals;and submisslons of
the parties, this decree is entered. j
I. |

DECLARATORY JUDGMENT

In order clearly to delineate the off%réservation fishing
rights held by certain Indlan entitles in #his dlstrict under
treatles made with the ﬁnited States, 1t ié hereby

ORDERED, ADJUDGED and DECREED that thé right of each of
the plaintiff tribes in this case to harvest anadromous fish
in waters wilthin the Western Distriet of W%shington, outslde
the bloundaries of Indlan reservatlions, is éeclared to be

as Tollows:

A, Definitions

All definitiohs contalned 1In the;Glossary of Terms
of the Joint Biological Statement (ExhibitiJX—2a) are hereby
incorporated by reference. In addition an# specifically for
the purposes of interpréting all provision$ of this decree,

i
the following definitions shall be control%ing:

t

1. Anadromous fish: Any filsh Which spawns or Is

artificlally produced in freshwater, matures in saliwater

and returns to freshwater to reproduce, and which spends any

| portion of Ilts life cycle In waters within the Western Distrlct

of Washington. !

Page 2 - UNITED STATES' PROPOSED DECREE i
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1 2. Optimum production escapemeéent: In an
2 appricximate number of anadromous fish, that level of escapement
9 from all fisheries to spawnhing grounds and propagatlion facllities
4| | which is necessary to preserve and maintain the resource.
5 I
6 3. Harvestable stock: The apﬁroximate number of
7| | anadromous fish which is surplus beyond optimum production
8 || escapement; that is, the number remaininglwhen the optimum
O | production escapement 1s subtracted from %he run size.
10 l
13 Iy, To preserve and maintain tﬁe resource: Upon a
12 |} full consideration of (a) the history of}State anadrcemous fish
13 | management, (b) the level of catech withi£ the Western District

14 || of Washington in recent years, (c) the quality of freshwater

15} and |artificial producﬁion environments, (d) the most recent

facts and data concerning anadromous fishiproduction potential,
|

{e) [the potential for interspecific competition, and (f) the
|

°

i

18 | prospects for improvement of anadromous ﬁish production, to
é perpetuate the runs of anhadromous fish ag least at thelir

g ‘

2 ‘ current level. ;
I
21 |
2 5. Run: A group of anadromoﬁs fish on 1ts return

l
i
29 | migratlon, identified by specles, race and water area or areas
| .
4

|
where produced.

25 . ' |
26 6. State: The State of Washington, its agents,

27 officers, agencles, assigns and subdivisions.

| |
28 ; 3 T

39 PagL 3 — UNITED STATES' PROPOSED DECREE !
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7. Stevens!' treaties: Thoseltreaties identifiled

i
in!the Findings of Fact and Conclusions of Law as having been

negotlated between Isaac I. Stevens, foﬁ the United States, and

certaln Indian trilbes and bands who lived in Washington Territory
i

during the 1850's.

L

g. Treaty Tribe: One of thé Indian entlties

described in paragraph 10 below, or anyiothér entity entitled

tol exerclse the treaty tribal rights declared herein within

the Western District‘of Washington.

}
9. Usual and accustomed places: Those areas in, on

!

and around the freshwater and saltwater areas within the

WeLtern District of Washington, which were understood by the
Indian parties to the Stevens' treatles.to be embraced within

|
thle treaty terms "usual and accustomed"|"grounds", "stations"

and "places".

B. Treaty Tribal Rights

t
t

10. Bach of the plalintif? tribes listed below is a

Treaty Tribe. The list given below is a declaration only as to

those 14 Indian entitles which have been represented on the
|

plaintiff side in this case. 4 Treaty @ribe cccuples the
status of a party td one or more of the Stevens' treaties
and therefore holds for the benefit offits menrbers a reserved
right to harvest anadromous fish at aly usual and accustomed
places outside reservation bOundaries,;in commen wilth others:

|
|
'

I
b
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1 Hoh Tribe of Indians;
9 Lummi Tndian Tribe; |
3 Makah Indlan Tribe;
4 Muckleshoot Indian Tribe; .
5’ Nisqually Indian Communityfof the
[ Nisqually Feservation;
ﬁ‘ Puyallup Tribe of the Puyaﬁlup Reservation;
ﬂ Quileute Indian Tribe;
% Quinault Tribe of Indians;
? Sauk—égiattle Indian Tribg;
17 Skokomish Indlan Tribe; |
IH Squaxin Island Tribe of Indians;
1% Stillaguamish Tribe of Indians;
1? Upper Skagit River Tribe;l
1% Confederated Tribes and Bénds of the
1? fakima Indian Nation.
16 11. The right of a Treaty Tribe to harvest anadromous

. .

17 4 rish outside reservation boundaries arisés from a provision
18 | whilen appears in each of the Stevens' tr%aties and which, with

19 | immaterial variations, states: |

20 The right of taking fish, at all usual
[ and accustomed grounds and statlons, is
21 further secured to said Indians, in common
with all citlzens of the Territeory . . ..
22 .
23 12. It is the responsibility of all citizens to

t
see a e erms o e evens reaties are carrlie QUT ,
24 that the t £ the St ' treath ied out

ZB 30| far as possible, In accordance wilth the meaning they were

2% understood to have by the tribal representatives at the coﬁncils,

27 | and in a spirit which generocusly recognizes the full obligation
' t

28 of: this nation to protect the Interests of a dependent people.

| ' |
32 Page 5 — UNITED STATES' PROPOSED DECREE"
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13. From the earliest known times, up to and

beyond the time of the Stevens! treaties% the Indlans comprising
each of the treating tribes and bands we%e primarily a fishing,

hunting and gathering people dependent a#most entirely upon the

natural animal and #égetative resources Ef the reglon for their

|

subsistence and culture. They were heavlly dependent upon

anadromous fish for thelr subsistence and for trade with other

tribes and later with the settlers. Anﬂdromous fish was the
great staple of thelr diet and livelihood. They cured and dried

large quantities for year around use, bqth for themselves and
’ )

for others through sale, trade, barter @nd empioyment. With the

advent of canning technology *n the latter half of the 19th

Century the commercial exploitation of ehe anadromous fish

resources by non-Indilans increased treméndously. Indians,

fishing under thelr treaty-secured righﬁs, also particlpated
i

in| this expanded comﬁercial fishery and 'sold many fish to
}

non-Indlan packers and dealers.

14, The takling of anadromous;fish from usual and

accustomed places, the right to which was secured to the Treaty
|

Tribes in the Stevens' treatles, constituted both the means of
economic livelihecod and the foundatlon éf native culture.
Reservation of the right to gather foodgin thig fesghion
protected the Indiané' right to maintai@ esgential elements

off their way of lifé, as a complement to the 1ife defined by

the permanent homes, allcotted farm 1and§, compulsory education,
technical assistance and pecunlary rewa%ds cffered in the

treaties. Settlement of the west and the rise of industrial
!

i
|
l
I
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America have significantly circumscribed the opportunities of
members of the Treaty'Tribes to fish for s&bsistence and commerce
and to maintalin tribal traditlions. But th% mere passage of tlime
has noet ercded, and cannot erode, the righ%s guaranteed by

solemn treaties that both sides pledged o@ théir honor to uphold.

15. The treaty-secured right tq resort to the ususal
and accustomed places to flsh was a part oF larger rights possessed

by the treating Indians, upon the exerciseiof which there was
|

not a shadow of impediment, and which were not much less
necessary to thelr existence than the athSphere they bregthed.
The treaty was not a grant of rights to t@e treating Indians,
but a grant of rights from them, and a reservation of those not
granted. In the Stevens' treatles, reserﬁations were not of
particular parcels of land, and could not he expressed in deeds,
ag dealings between private Individuals. &he reservations were
in large areas of territory, and the negoﬁiations were wlth the
tribes. The treatles feserved rights, hoﬁever, to every individuzl
Indian, as though described therein. The#e was an exclusive
right of fishing reserﬁed within certaln ﬁoundaries. There was

a right outside of those boundaries reserved for exercise "in

common with citizens of the Territory." I
]
|

16. The Stevens' treaties do n%t reserve to the Treaty
Tribes any speclfic manner, methoed or purﬁose of taking fish;

ner do the treaties pfohibit any 5pecific?manner, method or
purpose. dJust as non;indians may continué to take advantage

of improvements in fishing techniques, the Treaty Trlbes may,

b ___
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in exerclising thelr rights to take anadrqﬁeus fish, utilize
improvements in traditional fishing methdds, such for example
as nylon nets and steel hooks, subject only to what 1s necessary

to preserve and maintain the resource. :

% ,
i7. The exércizse of a Treaty ?ribe‘s right to take
anadromoug fish 1s limited only by the géographical extent of
the| usual and accustomed places, the limits of the harvestable

- |
stoek and the number of such fish as the Tribe reasonably needs.

[

18. Because the right of eachiTreaty Tribe to take
anadromous fish arises from a treaty wit$ the United 3States, that
right 1s preserved and protected under tﬁe supreme law of the
land, does hot depend'on Statellaw, 1s d#stinct from rights cor
privileges held by others, and may not b% quallified by any
action of the State.

I
!
|
L
|

19. The treaty phrase "in com@on with" does not

gsecure any treaty right or privilege to Enyone other than the
Treaty Tribes, nor dees that rhrase qualﬁfy any Indian's treaty
right to fish. That;phrase operates onl& to 1limit the exercise
of |the Tribe's right to a share of the r%source which will be
consistent with preservation and maintenance of the resource
and with harvest by others of such fish?as are not reasonably

;
needed by the Tribe. ;

|
I

20. The right of a Treaty Tribe to take anadromous
t

fish may be regulated by an approprlate exercise of State power.
| :

To[ be appropriate, such regulation mustf
|

I
'
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a. NSt discriminate agai%st the Treéty
Tribe's reserved right to fish; : : ‘
b. Meet approprlate stan?ards of substantive
and |procedural due process; and

¢, Be shown by the State to be both reasonable

and |lnecessary to preserve and maintaln tﬁé resource.

Whnen State laws or regulations affect th% veolume of anadromous
Fish avallable for harvest by a Treaty Tﬁibe at usual and
accustomed places, such regulations must be desighed so as

Lo carry out the purpéses of the treaty érovision securing

to the Tribe the right to take fish. ?

P bl b e
WO O 0N OOl D k)

21. If any person shows reasoﬁable procf that he is
1£ exerclsing the fishing rights of a Treaty Tribe and if he 1s
t

15 | fishing in a usual and accustomed place, he is protected under

16 | federal law agalnst any State actlon, unless the State has
17 establlished that such action 1s an approériate exercige of
18 || its power. ’ - :

19 ‘ |

2# 22. The currently effective lgws and regulatiocns of

21 || the State of Washington which affect the) time, place, manner

29 1| and volume of off-reservation harvest oﬁ anadromous fish by

23 || Treaty Tribes are unlawful for the reasdns that (a) they

24 are not, and have noﬁ been, necessary té preserve and maintain
95 || the resource; (b) they operate to disc%iminate against}the

926 | Tribes' treaty right to fish; (e) theyfhave been adopted and
27 | enforced In viclatlon of appropriate st?ndards; and (d) they
28 have been adopted aﬁd enforced in derogétion of the ﬁeaning and

\
9 purposes of the treaty provision at Issue in this case.

| |
39 | Pdge 9 - UNITED STATES' PROPOSED DECREE,
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23, A1l Pindings of Fact and Conclusions of Law
rertinent to the nature, scope and effecﬁ of the flshing rights
of |the Treaty Tribes are specifically inéorporated by reference

herein.

iI.

INJUNCTION

In order fully;‘practically and reasonably to protect and
preserve the off-reservation fishing riéhts of the Treaty Tribes
agideclared herein aﬁove, and in order ﬁo permlt approprlate

State action as to ndn—IndianS and perséns who Tish under a claim
of | treaty tribal right, it 1s hereby

ORDERED, ADJUDGED and DECREED thatfthé State of Washington,
the Washingfton Reefnet Owners Associatién, thelr agents, 5fficers,
successors in interest, and all persons?acting in conecert or
partlicipation with them are restrained énd enjoined to obey

and to respect all pfovisions of this iﬁjunction. Unexcused

|
failure to do so will subJect the failihg party to convictilon

fjr contempt of court and will vold any permission provided to

the falling party in this Injunction. Nothing in this injunction
| ,

shall in any manner limlt or qualify the declared rights of

the Treaty Tribes.

Fith Additlonal Definitions (Only for Use in Interpreting
This injunction) !

24,  Beneficial use: Use of ;anadromous fish harvest for

subsistence, ceremonlial, or commercial}purposes, wilthout waste.
|

I
|
|
|
Page 10 — UNITED STATES' PROPOSED DECREE
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25. Facts ‘and data: Informat;on (whether in the
form of numbers, counts, estimates, percéntages or opinions)
which is (a) specific to the run, locat&on, time, gear and
people involved; (b) as current as poss&ble; (e¢) such that
competent fisheries biologists would rely upon 1t in making

' |
expert Jjudgments deslgned to preserve and maintain the resource.
!

26. Minimum tribal share: An approximate number

of |anadromous fish (by speciles, race and place of taking) which

L
under this injunction a Treaty Tribe 1s entitled in the coming

: |
season to take to satlsfy its reasonable needs at usual and

gceustomed fishing places outslde 1its réservation boundarles.
a. If (1) the off-veservation tribal need is

b

50% or less of the off-reservation harvéstable atock, and

(11) the Tribe states that its off-reservatlon harvest to
satlsfy that need will be put to beneficlal use, the minimum
tribal share shall be that particular p%rcentage of the

off-regervation harvestable gtock.

b. If (1) the off-resérvation tribal need

|
is|more than 50% of the off-reservatlion harvestable stock,
|

{11) the Tribe shows that 1ts off—reserﬁation harvést to

satisfy that need willl be put to beneficlal use, and

r

(1i1) the Tribe shows that its fishermen have a reasonable

probability of taking that percentage, the minimum tribal share
|
shall be that percentage of the off—resérvation harvestable

stock.
c. The minimum tribal share shall be taken

from off-reservatioﬁ,harvestable stock énly.

|
'
[

. i
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27. Non-Indian: A person wholis not exercislng the

1

()]

hing right of a Treaty Tribe.

28. Off—regervation harvestabie‘stdck: For any

| '
anadromous fish specles and race 1n any year, that portion of

the run slze which is surplus beyond optimum productlion escape-
‘ |
ment and planned on-reservatlion harvestﬂ that 1s, the number cof

fish remaining when‘optimum escapement,iplanned on-reservation

harvest are subtracted from run size.

f

|

29. Off-reservation tribal need: In approximate
, r

numbers of anadromous filsh, that portioﬁ of the treaty tribal

need which a Treaty Tribe plans to sati?fy in the comlng season
byl off-reservation harvest at usual and%accustomed flshing places.
a. The off—reservationitribal need shall be

the difference betweén the treaty tribai need and the Tribe's

}

planned on-reservatlon harvest. !

b. If the stated treaty tribal need exceeds

the harvest which the Treaty Tribe's fi%bermen {when fishing as

planned on-reservatlon and at usual andiaccustomed fishing
}

places off—reservation) would with reas#nable probability take
from the run involved in the full season, the off-reservation

tribal need shall be tThe difference beﬁweeﬁ that probable
i

harvest and the planned on-reservation harvest.

| >

30. Off-regervation tribal Sharg: In approximate

numbers of anadromous fish, that share 'which under this injunctilon
| .

al Treaty Tribe may,harvest from a particuiar run in the coming

season at usual and accustomed fishing}plébes off-reservation.

i

This share shall be at least the minimém tribal share.

b
1

Lae ]

age 12 - UNITED STATES‘ PROPOSED DECREE

'




O_ W ¢ SN O Ol D B =

el i
ek

o : °

31. Run size: In approximate bumbers, the esgtimate
. I
by the State of the size of a run. As £o' all runs which
i
pass through the Treaty Tribes' usual and accustomed fishing

places, thig estimate will be first made ?t least slx months in
advance of the run's appearance 1In the de%cribed area, and will

|
be promptly revised upon new and supporting facts and data. This

estimate shgll be accepted as éccurate by all parties unless

shown by facts and data otherwise.

i .
32. Treaty tribal need: In approximate numbers of

anadromous fish that porticon of the harvebtable stock which, In
each season, for each .species and race, the tribal councll of

a Treaty Tribe states willl meet the preseht needs of the

|

Tribe. :

I

33. Usual and accustomed fishihg places: Those usual

and|accustomed places;defined In paragrapﬁ 9 above, (&) which
have been i1dentified énd listed in the Fi%diﬁgs of Tact and
Conelusions of Law, and (b) which this QOurt mnay détermine
should be added to that list following c&mpetent, satisfactory

|
proof, !
|
i
|

B. Obligations of Defendants; Prodedures and Activities
Avallable to Treaty Tribes :

34, There is hereby established one Court Advisory

Panel. Upon agreement of all Treaty Tribes Iinvolved, a separate

Court Advisory Panel wilill be established ifor all Treaty Tribes
|
in a deslgnated area. .

!
|
|
|
'
i
t
i
I
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a. Each Treaty Tribe Wihl deslgnate one person
to|represent it on the Panel. }

b. The Governor of the étate will designate

a npumber of State representatlives equal ﬁo the number of

tribal representatives on each Panel.

c. The Court will appoﬁnt a neutral person to

|
serve in additlon to the tribal and Staﬁe representatives on

the Panel.

35. The purposes and dutiles of the Court Advisory
Panel are: ‘ :
a. To review in advancé of each season:

(i) The treaty tribal need and the miniﬁum tribal share of each
; | |
Treaty Tribe involved; (11) the optimum production escapement,

run size and off-reservation harvestablé gtock of each run
which, absent any non-Indian harvest theréfrom, would pass

through the usual and accustomed fishiné places whére the

regpective Treaty Tribes plan to fish; i(iii) State regulations

of| non-Indian activity which afféct thejvolume of harvést
avalilable to the Tréaty Tribes at usualéand accustomed fishing
pllaces where they plan to fish; and (i?) all facts and data
knlown or avallable tpo the Treaty Tribesfor the State which

are relevant to a fully informed reviewiof (1), (11) and {(iii).
b. éo determine, for eéch run through the
usual and accustomed fishing places whe}e the regpectlve Treaty
Tribes plan to fish; (1) the offnreser%étion trikal share for
each Tribe, and (ii) the probabllity that such a share will

be avallable to the Tribe for harvest.

|
b
I

b
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C. To discuss, and to attempt in good faith
|
and upon facts and data to resolve disputes, complalnts and
i

conflicts which arise concerning State regulation of fishing
i

by Treaty Tribes and of non-~-Indian activity which affects the

hapvest by Treaty Trlbes.

d. To report prompily tb the Court the nature
of lany dispute which has not been resolvéd, Indicatling the

r

pogition of each member of the Panel. '

e. -ﬁo report® semiannualﬁy to the Court on the
activitlies of the Panel.
7. fo conduct all proceedings, activities and
meetlings with dispatéh and in conformit% with the provislons of
this injunction and Roberts Rules of Order.

g, ‘To perform all suchfother functions as
|

the Court may require for the full 1mplémentation of this decree.
\

i
36. The neutral member of each Court Advisory
Panel shall be prepgfed to act, upon oréer of the Court, as a
Master under Rule 53 of the Federal Rules of Civil Procedure.
Unless cotherwise detgrmined by majorityivote of the Panel, the
neutral member shall be chairman of theiPanel. The chalrman
shiall select a secrétary who shall keep;and complle minutes
off all meetings and'fake custody of all records and documents
produced or received by the Pénel. The:secretary shall receive
a |copy of all pertiqent correspondence #etween the tribal
representatives_andFthe State representatives. The United States
}

shall provide such,éupplies and secretarial assisﬁance to the

secretary as may be required to keep all members of the Panel

fully informed. :
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37. Within twenty days from the date of this decree,

each Treaty Tribe and the State shall advise the Ccurt of the
names and representation of its members o; the Court Advisory

Panel.

38.  Within thirty days from the date of thils decrce,
the parties may submlt to the Court names:of persons recommended

for |appointment as the neutral member of the Court Advisory

Panel. Joint recommendatlons wilill be givén great weight.

- |
39. Within forty-filve days from the date of this

decree, the Court will select the neutralimember of the Court

Advisory Panel,

ho,. The Court Advisory Panel will meet sixty days
from the date of this decree at a place and time set by the
chairman. The Panel shall meet at least monthly thereafter.
|

4. On March 1, 1974 each Trea%y Tribe shall inform

the 3tate of its treaty tribal need ag to each anadromcous fish
run which it expects will be avallable wh%re it plans to conduct
off-regervation fishing in the coming seaéon. In the following
years this informationishall be.furnishedlto the State at least
six months before the appearance of the rdn Involved. This
information shall be accompanled by a staﬁement specifying,

as tb each run involved, (a) the place of tribal fishing,

(k) the gear to be used, (c) the periodsiof fishing and the
season, (d) pertinent tribal regulations% (e} the number of

tribal fishermen, (f) a reasonable methoq for 1dentifying tribal

fishermen and their geér, and (g) planned on-reservation harvest.

Page| 16 -~ UNITED STATES' PROPOSED DECREE
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42, Within thirty days following recelpt of the
inflormation specified in paragraph 41 abéve, the State shall
advise each Treaty Tribe whether it propbses alterations in the
ime, place, manner or volume of the tribal off-reservation

i

harvest.

a. If no such alteration proposals are made,
the Treaty Tribe's stated off- reservation tribal need shall be
its off-reservation tribal share, and tﬁe State shall regulate
all non-Indian fishiﬁg so as reasonablyito agsure that fthe
Tribe's fishermen will be able to take the off-reservation
tribal share, . ;

b. ;f any alteration i% proposéd, and 1if the

Trpeaty Tribe agrees To accept the proposal, the Tribe's time,

place, manner and off-reservation triba? share shall be altered
accordingly, and thé State shall regula%e all non-Indian fishing
S0 as reasonably to assure that the Tr%be's fishermen wlll be
able to take the resulting off—reservaﬁion tribal share.
C. :If any alteration 1s propesed, and 1f the

Treaty Tribe determines not %o accept éhe proposal, Lthe rules
set forth 1in paragréph 43 below shall %pply.

43a. The Treaty Tribe shall inform the chairman of
the Court Advisory Panel of the naturefof the dispute. The
¢hairman shall then glve at least two weeks notice to all
'anel representatives and shall set a meeting to discuss the

A more eXpeditious schedule may

P
%ispute within thirty days.
Te established upon agreement of all ?ribal and State

representatives.

|
|
)
|
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‘ i
b. The Trgaty Tribe and the State shall furnish all

Panel representatives with a statement of position and a copy or

cltation to supporting facts and data, at least one week in

advance of the scheduled meetiﬁg. A morg expeditious schedule
may|be establlished upon agreement of all!tribal and State

representatives. .
I

c. The Panel will meet in an ‘effort to resoclve the

dispute in good faith upon all pertinentifacts and data.

d. The Treaty Tribe will be éntitled to insist that
the|State so0 regulate'non—lndian activitj as reascnably to
assure that its members will take the planned on-reservation

harvest and the Tribeﬁs minimum tribal share of the run involved.

i

a, The State may not require ithe Treaty Tribe to
alter in any manner the harvest by its mémbers on reservation;

the | State may insist that facts and data .concerning prior
|

cn-reservatlion take be furnished by the ?ribe.

!

!
f. The dispute will be resolved when an off-

reservation tribal share 1s agreed upon énd when the State's
proposed regulations are shown to control non-Indian activity
50 as reasonably to assure with highest possible probability
that the Tribe's fishermen wlll be able ﬁo take the planned on-

reservatlion harvest and the Tribe's off—ﬁeservation tribal share.

E. No agréement reached betwéen a Treaty Tribe and
‘ |
the| 8tate shall operate in any manner to modify or to qualify

: |
the| Treaty Tribe's right to fish or to regulate the exercise of

'
i
|
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that right or the State's duty or authority to regulate
appropriately. Tbe‘purpose of any such égreement shall be to
accommodate the problems, pollcles and cbnvenience of the Treaty
Tribe and the State,:as such may exist ib any particular seascn.

h. A dispute wilill be conside&éd appropriate for

report to the Court if, after ten days f@om the méeting, it

remains unresolved. 5
:
i. Each tribal and State representative and the

neutral member shall . have one vote. A @ajority vete of those

i i
present and voting wlll rule. An abstentlon counts as no vote.
!

The neutral member shall not cast a voté, except 1n case of a tie.
f

by, If the Court Advisory Paﬁel reports an unresolved
dispute to the Court, the Court will deﬁermine whether to hear
the matter immediately or to refer it té the neutrsil member as

a Master under Rule 53 of the Federal R&les of Civil Procédure.
If the matter is reférred to the neutrai member, the order of
reference to him shall include the following responsibilities:

a. To collect and to take custody of all

b
t

pertinent materials; :
b. .To take reolevant teétimony under oath;

C. To admit relevant e#hibits as evidence;

d. To recommend Findinés of Fact, Conclusions

ofl Law and appropriaﬁe relief; and

e. To make a full and brompt report to the
Court., which shall'include his rulings,éhis recommended findings,

o L
conclusions and relief, and the record.

l
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l
|

order of reference shall 1dmit the scope of the Master's

The

duties to the interpretation and Implementation of the terms

| o |
of thils decree. All proceedings shall be'in conformity with

Rule\53 of the Federal Rules of Civil Procedure.

L
I

i j ! .
45, The State or a Treaty Tribe may seek the

CourF's review of anytsction o’ the Court |Advisory Panel., In

order to obtaln such review, the moving party shall first file a
. ;

petition for leave of Court to move for review. The petition

shali be supported byioompetent factual méterial. Other

interested parties Will then he given opportunity to respond to
%
the petition. The Court w1lll then determine whether immediately
|

to roiew the described actlon or to refer the matter to the
i I !
apprppriate neutral member as provided iniparagraph 44 above.

|

N t
"t I
| t

Lg, No division of State fisheries management Jurisdic-

tion‘or responsibility may alter the Treaty Tribe's rights,
the Ftate s power, or fhe obllgations of Fhe parties under this

decrpe.

‘; |
| |
I |

|

| i

| ¥ |

‘ k7, Ir morfathan one Treaty Tribe proposes to harvest

!
from the same run offr-reservatlion, the off—reservation tribal

share of all such Tribes shall be limitedlby the off-reservation
harvestable stock of tpe entire run and b% the off-reservation
stock 1In each of the rpn s freshwater proguction areas.

w ;

‘ U8, Nothingjin this decree sha#l be construed to

prev@nt a Treaty Tribe:from taking, upon égreement with the
‘ ‘1 t &
Statp, an off-resgervatlon tribal share gréater than 1ts minimum
tr1Wa1 share. ﬁ
\!
\ o
| B
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| |
! hg, The Séate's determination?of the optimum
prgduction escapeme@f shall be accepted %s accurate by all
parties unless showﬂ;to the satisfaction%of the neutral member
or |the Court by facé; and data to be othérwise.

a. When in any season a off—reservation Tribe's
tr?aty tribal share‘of any run has been determined the State

and all of its agents gshall utillze all gvailable technigues,
resources and manpower in managing the rgsource and the non-
Indian harvest theref}om 8o as to railse the highest possible

pro ability that the Eribe, fishing as agreed willl have an
opaortunity to take é% ieast the plannedl on-reservatlion and the
off_reservation tribéé share. Proper adoption and falr enforce-

\
ment of State regulations which are reasonably deslgned to

|
|
geceomplish this end and which conform fto|the specific requirements
of this injJunction shéll be desmed an appropriate exereclse of

| | |
qtajbe police power. | . !

b. When in any season a | person claiming to be
N | .
exerclsing the off-reservation fishing r%ghts of a Treaty Tribe
T :
1is ﬁcting contrary tb‘the time, place, ménner or volume of

fishing which has beep established for harvesting the off-

reservation tribal share and if after aireasonable time the

| :
Tribe has been unable! to cause the discontinuance of such action,

the State may then b&;appropriate measurés prohibit that person

from continuing such actilon.

f
|
|
|
|
!

50. It after any seascon the members of any Treaty Tribe
have been unable to take the off—reserva@ion tribal share of

\ o
the| Tribe by reason of elther the low siée of the run at thelr

t
|
[
i
'
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} i |
nlgce of fishing or substantially inaccurate predictions by

|

the State, the Tribe s minimum tribal share in the next succeeding

|
year shall be increased by the difference between the actual

oaéch and the Tribe! s off-reservation tribal share in the
| l

underuharvested season. |

|

| l

i 4
51. Irf in;any seasecn there are usual and accustomed

Pl |
places off-reservatlon which all Treaty Tribes have determined
| P !
not to use 1n the interest of preserving and maintalning the

| ;
resource, the State .8hall control the conduct of non-Indians

30 /a8 to prevent them from interfering with treaty tribal filshermen
| | K |
who fish as and where the Tribes have determined according

|
to|this decree that they willl fish. [
o ,

|

| T

. [
52a. Within 30 days from the date of thls decree,
X | -
each person who claiﬁs to be suffering ﬁrom a State selzure of

| ' |
fishing gear taken while he was exercising the rights declared

ianart I above shal; so notify the Governor of the 3tate.

Such notification shall state: ;
‘ (1) The identity and address of the claimant;

‘ (i) An accurate description of each item of

|
; gear selized;

|
|

(1i1) The best description of the date and place
| i E
|

of seizure;

(iv);An accurate estimate of the failr market

l
Vivalue of each ltem of gear as of immediately

égprior to selzure;

1
D !
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; \ :
; } (v) The identity of the seizing agents, I1f
2 i kFOWH; and %
3 i (vi) Tye Treaty Tribe Who%e rights were belng
4 ‘ egercised ;
5 Each such notification shall be counter-eigned by a representative
6 of |the respective Treaty Tribe as proof that the Tribe agrees
7 tht the claimant was exercising its rights Such notification
8 shall not be used against any defendant in any criminal
9 prﬂceeding based on events preceding the:date of this decree
10 : | |
113 b. Within sixty days from the date of this decree,
12 the State shall resgond to each notifiea%ion submitted under
13: paragraph (a) abovejg Such response shali inelude:
143 ; (1) & statement that the!described gear has
15 1 ﬁeen, or has not bee%, selzed by State agents;
16‘ (ii) ;ﬁf the gear has been;seized a statement
17 1 Whether the State wi&l retain the gear or
18? Will return the gearior 1ts falr market value;
19; (1i1) If the gear has beenlseized and 1f it or its
203 ‘éalue will be returned, a statement of a
21 iéeasonable time, place and manner when the
22 iﬁeturn will be made;{and
23i } (iv) A copy of the claima%t's submission.
24: The State may retaiﬁ{a seized‘item of ge%r and its fair market
25 value only if such éear is necessary to ﬁts proof in a court
26% eaee and only 1if sueh case is not based hpon a prosecutlon for
273 vielation of State léws or regulations against a person who was
28: exerclsing the decla%ed rights of a Tre%ty Tribe within usual
29% and accustomed fishiﬁg places. The Stéﬁe may elect to return
30 . |
31 | | ,
32 Page 23 — UNITED STATES' PROPOSED DECREE
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the falr marketf valge of any seized itemlof gear {determlned as
of |[Immediately prionito seizure). The State must return the
fafr market value ofia selzed item of gegr {determined as of
immedliately prior tolseizure) 1f 1%t no longer helds the item

El

or |if the usefulness of the gear has been materially decreased

during or since Seizure. The State's regponse to each clamalnt's
ol !

suomission shall be‘Sent to the claimantL the respective Treaty

\
Trﬁbe, all plaintiffs‘ counsel and the C#urt.

i
i |
: |
j ITT. l
! CONTINUING JURISDICTION
‘ |

| !
53. The Qourt retains JurisdiFtion of this case for
o
tho 1life of this decree to take evidenceL to make rulings and

‘ |
to |issue such orders .as may be Just and proper upon the facts
|

bree.

i

\
and law and 1in implementation of this de

: l
|
54, All pavties who seek the protections provided by

the injunectlon in this decree are expectkd in good falth to

\ N '
participate in thosejprocedures and actihities which are made

| i ! :
available to them in the injunction. In assessing the equities

|
in‘any subsequent proceeding which invelves such a party and the

sugject matter of this case, the Court wlll consider, together
\ ! \ |
with all other perti?ent clrcumstances, whether such good falth

efforts have been made by that party.
|
|
|

i

{

|

|

i |

! 0

! !

' j |
|

J |
‘ |
|
i

|
\
\
\
‘ .
| | |
‘ o |
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'AMENDMENT AND DISSOLUTION
| |

| |
‘ \ N
\ 55. Upon making and succeeding upon an approprlate

mo%ion for leave of' Court, any party may move at any time

to‘amend the provisions of this decree. | Coples of all pleadings

|
I
shall be served on a%l parties.
: |
|
|

56. Aftef?five vears from the date of thils decree,
b | I

i

|
\
| . !
an§ defendant may move to dissolve the ﬂnjunctive portions of this
| |
deiree which bind hiﬁ. Such motion wilﬂ be granted 1f, after

5 ﬂearing, there appears a satisfactory{showing that the moving
party has fully and: fairly performed hi% obligations and fulfilied
his duties hereundeyé A determination qn such a metion shall be

a final appealable éfder pursuant to Ti le 28, United States

[

s 197H.

|

: [
DATED this . day of |
| |

|
|

¥ UNITED STATES DISTRICT JUDGE

.
I '

X |
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