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UNITED STATES DXSTRICT COURT

WESTERN DISTRICT OF WASHINGTON

AT TACOMA

STATES OF AMERICA,

Plaintif. f,
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30

LT TRIBE OF INDIANS on its own
and on behalf of the QUEETS BAND

XANS; MAKAH INDIAN TRIBE; LUMMI

TRIBE; HOH TRIBE OF INDIANS;
SHOOT INDIAN TRIBE; SQUAXIN

TRIBE OF INDIANS; SAUK-SUIATTLE
TRIBE; SKOROMXSH INDIAN TRXBE;

ERATED iTRIBES AND BANDS OF THE
INDIAN NATION& UPPER SKAGIT RIVER
STILLAGUAMXSH TRIBE OF INDIANS;

ILEUTE INDIAN TRIBE;

QUINA

behal
OF I
INDIA
MUCKL

ISLA
IND IA
CONFE
YAKI
TRIBE)
and Q

Intervenor-Plaintiffs,

v

CXVIL NO. 9213

YAKIMA NATXONeS PROPOSED
FINDINGS OF FACT

OF WASHINGTON,

Defendant,

submitted pursuant to the

by the Court's memorandum

of October 12, 1973. The proposed Findings

to those Findings concerning the Yakima Indi

of Fact are alternative Findings

an Nation that are included in the

THOR . TOLLEFSON„ Director, Washingtoia
State Department of Fisheries; CARL
CROUSE, Director, Washington Department )
of Game; and WASHXNGTON STATE GAME ),
COMMISSION; and WASHINGTON REEF NET )
OWNERS ASSOCXATION, ),

)
Intervenor-Defendants. )

The attached proposed Findings of,Fact are

Court's direction of September lg, 1973, as modified

TRANSMITTAL OF
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s of Fact being separately submitted on behalf of all Plaintiffs.

Dated this 31st day of October, 1973.

On behalf of JAMES B. HOVXS,
Counsel fox the Yakima Nation

George D. ' Dysart
Assistant Regional Solicitor
Of Counsel for the United States
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YAI'INA I NDIAl'I NIITION

Il. The Yakima In&Ban Uation is a, recogni=ed tribe of

American Indians. Sai.d tribe was created by thc Treat& with

,thc Yakimas arid ocbupies a reservatioii known as thc Yakima

~indian Reservation„ located in south central lgashir. gton.

Thc trdaty' merged tTic conledcrated tribes or bands named in

its preamble into 'the nei»!ly' formic'd. Yakima Nation and that

,

'confederated Yal ima Nation became tlie successor in interest.

i.o thc formerly separate tribal entities and all tlic rights
'nf the iormal tribal cntitics, werc merged as of March 8,

1889. Thc preamble of thc treaty roads as follows:

"Articles of agro" ment and convention made and
concluded at the treaty gr'ound, Camp Steveiis,
lJalla Walla Valley, this ninth day of June, in the
year one thousand eight hundred anEl fift& five, by
and 11ctwccn Isaac =I. 'Stevens, governor and supcii. ntcndcnt
of Indian Affairs''for the Territor&& of Washington,
on thc part of th United States, and t. hc undersigned
head chief, chiefs, headmen, and delegates of tlie
Yal ama, , Pa.louse, Pisquouse, , Nenatshapam, Klikatat,
klinquit, l(ow-Was. ;.pay-ee, Li-ay-was, Skin-pah, ii'.ishham,
Shyik -, Oche-cl'otI s, IJah-milt-pah, and Se-ap-cat,
confederated trib s, and bands of Indians, occupying
lands hereinafter bounded and descril&cd and lying
in 1'lashington Terr'ztor&, 'who for tlic purposes of this
treaty are to be '-onsidcrcd as one nation, under
the namb of 'Yakaiga', , with gamiakun as its head
chiel, oh behalf of and acting for said tribes and
banEls, and being I3uly authori=cd tl:ereto by them.

R

The readily identifiable tr aty tribeS and bands confcdera. t.cd

into thc Yakima Indian NatloYI have the following riiodern names and

are classified as follows:

Tlie .Salish speaking' tribes:
1. ChcJ. an

2. Dntxat

lgenatchee

Co liimb ia

.4 .
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tquitI. fine and packing the resultant IIIass in containers lined

with fish skin. In this process I&il Itaa uSed where availal. le and

the oil from male steclhead was used for this purpose. Because of

the monotony of this fish diet~ variety fn the kind of salmon

, and other fish caught. was a desired goal. [IIPTO S3-102, '

page 53]

3. 1Vith the exception of "the spear, gaf1 and 1il'e gear
I '.;

which to a great 'e'xtent depended on the shill and dexterity of the

individual oporato'r, methpds used by, these Yakima Indians to land

salmon and steelhoad were very efficient. These Yakima Indians

'used, traps, weirs, net gillriets, baskets, seines to land salmon

'and steelhead. They werc proficient in the manu. t'acture of strong

'twine from native materials . [PPTO S3 - 10 3, pg . 54]

indians from the Yakima Ndtion and particularl& those

17

18„

from the Yakima, Xlickitat, IYenatchee, Columbia, Chela. n, I:ntiat,

and Kittitas aboriginal groups communicated continually with

the I.ribes on Puget Sound bj tiIe use of the Snoqualmie, Naches and

20

21

22

Stevens Passes as weather permitted. This continual

communication created bilin, .ualism, custom interchange, inter-

marriage, and utili-ation oi tlIe natural resources in the Puget

Sound area. In the main this communication a.nd intermarriage

IYas with the tribeS now considered Nisqually, Pu& allup, JIKIckleshoot

and Snoqualmie. [PPTO S3-101, pg. 54]

5. Tho Ya.kimas in the Puget Sound area were intermarried as

far North as the Skokomish and controlled them to a certain extent.
t

Gibbs in his treaty time ceiiPStu5 placed approximately 400 Yakimas

located in this area. [Px.Y'ZSa and 15b, Tr. 2133+ 1.. 1-10')

80

82
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6. These Indians of thc yakima Nation used fisheries located

in the Pugot Sound area for the purpose of obtaining salmon and

stcclhcad for their use. They took these, fish there by thc consent

of the tribes in that region. Since there was morc intermarriage

and communication with t.hose Indians norI' called Nisqually, Puyallup,

liucl lcshoot, and Snoqualmic, fisherics in their area' of residence

were more commonly used by rncmbers of the Yakima Indian Nation.
8

These I ishcries in the area'. of this case' s inquiry includcrl tire

10

waters of t.he Snoqualmie, Snohpmish, Green, Puyallup, Nisqually,

Stucl. , Duwamish, hIIrite, Carbon, and Black Rivers and their

12

13

13

tributaries. [FPTO S3-105, Trg. 55[ That at tz-eaty times Indians
4

in t)rc case ar'e'a i'Ierc 'making' app'roximately 05-:- of the landings

of salmon and stcelhead.

The portion ot these fish larxded by Yakima Indians were consumed by

thorn or traded to others, ,'Bx. Y-13, pg. 0)

20

21

7 ~ Isaac I. Stevens rrras appointed governor', rand cx-officro
Superintendent of Indian Af:;airs of the tcrritorv of Ãashington

shortly after it was organ i..e'd by the Act of March 2, 1853

(10 Stat. 172). 1Ie had been in charge of. thc federal surveys for
a railroad. to the Pacific oif tIir.* Northern route. Stevens had

23

23

30

selected Captain George B. McClellan as commander of the Western
IDivision 'of the Ngr'tlicrn PacYfic Railroad exploration party. Georg

Gibbs, as secretary for this party, recorded information about

thc Indian tribes-in this area rn prep~i'ation for the execution of

treaties with the indj. ans i', the area. 'of the tribes which later
formed the Yakima, Nation under the Ya.kima Treaty. This rcport,
which is dated March 3, 1854, clearly indicated that the tribes of
the Yakima Treaty ceded area iSci-c friendly to thc Indians oi the

31

32'
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'Pugct Sdund, bilingual, and intcrmarricd with one anothor, and

', communicated regularly to tIlj. s Puget Sound area. [FPTO S3-106,

L'x. P1-9, pg. 55]

8. Thereafter on August 30, 1854, the Acting Commissioner

of Indian AfEairs gave wri. tten instructions to Governor Isaac I.

8

1.0

Stevens directing, , him to negotiate treaties LEith thc Ind. ian

'tribes, bands, and groups o'f Washington Territory, for the extinguis

mont oi thier titip to land in their territory and convoying his

principal concern that this .be done as rapidly and economically

as possible. [1'PTO S3-107,'
Ex Pl-l, ;pg.

'

56]

13

14

1G

18

20

9, Agents ol Governor Stdveng made prclimi. nary contact with

the Indians that comprised the Yakima, Indian Nation on Ntay 89, 1855.

Thc Yakima Chiefs attehdcd at council, and listened to an, explanatio

of the treaty. terms. This discussion continued from day to day

unt. il June 9, 1855 while GotFernor Stevens exp'laincd to the tribes

that the Indians wer'e to cecle their va'st land holilings and move to

a reservation. Provisions for this off-reservation treaty

food gathering and grazing WIere written into thc Yakima Treaty in

Article III t:hereai.

Treat with the Yakimas (Article
"The exclusive right of taki'ng .fish in all, the streams,
where running 'through or borderin~o s'aid rescrvati:on,
is further secured to said confederated tx'.ibcs and
bands of Indians, as also tnc right of taking fish at
all usus. l and accustomed places, i.n 't. ommon itith the
citizens of the Territory, and cf erecting t:empora. ry
buildings for. ,curing them; together with tho privilege
of hunting, gLFthcring roots and berriesA and past, uring
their. horses. and catt:le, upon open and unclaimed land. "
[FPTo. s3-Ijl 8,,1ix. Y-j. Y,-7, Y-3 'YI4, Y-5, Y-6, Pg.

30

3.1
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I

' ..'p
3

.10

li

12

10. There haiil been little non Iridian conctact with the Yakimas

prior to thc i.reat:y negotiations. [L'x. Y-26, pg. 7- 8, Tr. "
2496]

These Yakimas spoke three different languages Sahaptin, Salish

and Ch nookan. [Ex. Y-Z6, p. 7'] In addition to the three

language groups among the Yal imas they had many dialects in the

two principal language grouI~s. [Ex. Y- 26, pg. 7, Tr. 3383] I'll
throe language groups were I14fficult but Chinookan Was the most

dif'fi'cult. [Tr. 3388-91, Tr. 2459] the treaty negotiations werc

translated. from Enhlish or pn'o o'f .these tIhrcc groups or

numerous dialects. , canto Chinook jargon [Ex. Y-26, pg. 9, Ex. D-l,

pg. 24] which has aI'limited vocabul'ary and contained none of the

words "citizens", ". territor, "", "style", "regulations",

13

, 19

20

21

23

23

27

29

30

3L

t'commercial", and "usual and accustomed". (Ex. Y-ZI, Tr. 3393]

This ja.rgon was used principally for trade purposes and was

inadequate Co cont cy the legal concepts involved. [Tr. 2460,

Tr. 3392- 3396, ' Lx;, D-l, pg. 217T

11. The Yakima Indians at thc Walla Wal/a Council

gcrounds where the. Yakima Treaty was, negotiated in 1855, weve promis

by the United Btaies treaty commissiorie'rs that. the non Indians

would never dominate or monopolize the fisheries [Tr. 3371] and

United States negotiators d;id promise, 'and the Inclians did undcr-
I',

stand that: the' Yahimas would forever, be able to continue the same

off reservation Toed gather;ing and fishing pvacti. ces as to timeE

place, method, species and extent as they had or. i&ere exer-'

cising [Ex. Y 13, pg. 8, ET,' Y 26, pg. 8 9, Tr. 3371,
Tr. 3295-97] The Yakima Indians relied on these promises and they

formed a material and basic Impart of the Yakima Treaty and thy

Indians understand. in' oi' the meaning oi the Treaty. [Ex. Y-13,
'1

pg. 8, Ex. Y-26, pg. 8, Tr. 3295-97]
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That: after the execution and ratification of the Yakima

Treaty the Yakima indians continued to fish as tidcy had. Ouring

,
territorial times officials 'of the United States and 1Vashington

Territory took the p'osition that the off reservation fisheries

12

13

wore those t.hc Yal:ima Indians had. exercised at treaty or

pre treaty times. These offrcfals took the position that the words

oE the Yakima Treaty reserved to the Yakima Indans "tJ&e right to

enjoy all of these, Eishcriep as they had heretofore". [hlx. Y-23,

pg. 1.0] Thc supreme 'court of ItTashington Territory not only

sustained this interpretation of the treaty but took noti. ce as ai
matter of common knowledge that thc Yakima Indians were "tenacious"

in adhering to these past customs and traditions. [EIx. Y-23,

pg. 10]

1G

17

,18

20

22

28

13. The Yakima IndianI& have continued to assert their

off reservation fiShing rights [Tr. 610-615] including Eisherics

in the case area. ,
'[Tr. 3321$ The salmon and steelhead landed

were consumed or sold comme&.-cially. tPIx. Y-13, pg. 9, Tr. 3321]
8 'I

While there was no statcwid&, enforcement 'of state'regulations
w:~r

against Yakima Indians fish tug in conformity IIIith tribal regulation

until 1966, aEter that t:imc arrests of Yal ima Indians in the

case area caused Yakima EisIiermett t, o,decrease their fishing

cEEort in the case area. [i:x, Y-13, pg. 9] The Yakima. Nation

has not encouraged its fishermen to fish in the case area as tirre

27

and money limitations would not allow 'the tribe to protect its
fishermen from conviction tiiougit Ehc tribe's eEforts ha'd been

successful as regarded other state arrests. [Ex. Y-13, pg. 9-10]

29

30

81

I

The Yakiitta olf reservation Eisheries are regulated.

to 1953, and thereafter in areas where the fishing was not

prie

82 PINt&INcs or' rACT
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~'I

intensive; by regulation by Indain leaders at the site. [LIx. Y-13,

'pg. 10, Tr. 3307-08] Since '1953 the Yakima Nation has regulated
i

Iby written regulations. [Qx. Y-13, pg. 11] These regulations

provide for annual review [Tr. 3291], emergency closures, off
reservation enforcement and identification cards. [Tr. 3292,

3335] NIorc untended gear j.s used this is likewise identified by

t.ags issued by the Yakima Nation. [L'x. JxZbp, Tr. 3328-3329] The

Yakima Nation through its Tribal Council and its I ish, WildliEe,

I2

LawI and Order Committee gathers biological and other information an

holds meetings with its fishermen and others interested before

setting seasons or passing igther conservation regulations. [Ex. Y-

pg. 2, pg. 11, Tr. 1618-19]' This t.ribal regulation is enEorced

by a large Iaw and. order department and the annual budget in this

area exceeds $400, 000. 00. [L'x. Y-Z6, pg. I, Tr. 3300] Fishermen

are expected to respect the regulations of the tribes in the

area [LIx. Y-13, pg.
' ll] Should I'urther regulation be necessary it

is the intent of tho Yakima Nation to,confer with other tribes

in the area for the purpose of joint r'egulation but if they did not

protect the fishery then the, Yakima Na'tion's expressed intention

is to pass conservation regulations of its own covering the

2II:

26

28

28

- 29

80

case area. '[Tr. 3303-3305] It is liketsise the expressed policy oE

the Yakima Nation . in its sclieme of regulation to provide Eor
0 C'

commerci:al, subsistence and ceremonial landings of salmon and steel
head by net whore, the fishery w'ill sustain the pressure. %&ere

i:n its opinion the, fishery will not sustai'n the pressure, it. is
4

its announced policy to provide for the following priorities:
(I) ceremonial landings; (2) subsistence landings and (3)

c'ommcrcial landing's'. [Tr. 946-7] The Yakima Nation has had

successful cxperie'nces in joint tribal regulation on the Columbia

River [Tr. 3329] and joint regulation with the state and Eederal

82 FINDINCS OF FACT
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:2.

, government on the 'Klickitat River. [IIx. Y-13, pg. 11-12] That
6

~under Yakima Triba11 regulation, by custom or written law, the

exercise of this tribal off reservation right. by Yal ima Indians in

the case area' has not and docs not exceed the extent either in

,
species, amount, time, method and use as was exercised by Yakimas

',at treaty or prc treaty times or in the immediate past. [FPTO S3-I

10

U

.3.2

3-102, pg. 53, Fx. Y-I3, pg. 14] That these Yakima landings in the

case area have not jeopardized the continued existence of' the

,
lish resource or .jeopardized "conservation" no matter how it is
defined and' there 'is no need to regulate Yakima fisIlermcn by other

than tribal regulation. [Tr. 3340-3341, Tr. 1504, Tr. 958-60] Tha

Yakima tribal regulation of Yakima, Eishcrmcn at. usual and

accustomed pla. ces. in the ca,.'-, e area is 'an internal tribal matter

and dcsirablc. [Tr. 291, 292, 293, 295, 960]

I8 15 fhc YakiIIIas continue as a religious rite not only thc

. 18

12

20

21

22

23

27

aI

first salmon ceremony but the basic undying salmon culture herein,

described as existing in thi. s 'northwest area nad this„religious.

concept of the inter'dependcrIce and relatedness of all living

things is a dominant f'eature' of their conservation program.

[IIx. Y-13, pg. 7, Tr. 3297, '3343, 3348,-3370, 3402, Tr. 2467-8]

16. These YaI ima Indians have been and continue to be very

dependent on anadromous fish to sustain their way of life.
[IIx. Y-13, pg. 13-14, Y-10, pg. 28-34, Y-12, pg. 7] These Yakima

Indians live close to the poverty level and haye not reached

economic'ox social parity with other citizens of thc State of

Washington. [Dx. Y-13, pg. ,~ Y-10, pg. 16-28, Y-9A pg. 2-8,

Y-8, pg'. l-4] Anadromous lish arc vital to the Indians dict with

approximately 2, 000 ol thc Iini olled members fishing for that
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purpose. Approximately four hundred fish for a livelihood and the

important role that anadromous fish play in the religious life of

the Yakimas is practically universal. [Y-13, pg. 13-14, 4, Tr. 3322

3326]

10

12

10'

10,

2,0

22

23

24

20I

28
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