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WASHINGTON STATE GAME COMMISSION and

e e

;David H. Gefches 'rif;_”jri_g" 7 - oG -
Douglas R. Nash R mﬂ IN THZ i
NATIVE AMERICAN RIGHTS FUND - [HITED STATES BISTRIET faiG1
1506 Broadway "WESTHERN DISTRICT OF WASHINGIO

Boulder, Colcrado 80302

WOV 91973
AR SoOpED, o

John Sennhauser

Seattle Legal Services o
5308 Ballard. Avenue, N.W. .~ .
Seattle, Washington 98107 . = | Mlemee e

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

UNITED STATES. OF. AMERICA; MUCKLESHOOT
INDIAN TRIBE; SQUAXIN ISLAND TRIBE O
INDTANS; SAUK-SUIATTLE INDIAN TRIBE;
SXKOXOMISH INDIAN TRIBE; STILLAGUAMISH
TRIBE OF INDIANS; QUINAULT TRIBE OF
INDIANS on its own behalf and on behalf
of the QUEETS BAND OF INDIANS:; MAXAH.
INDIAN TRIBE; LUMMI INDIAN TRIBE; HOH
TIIBE QOF INDIANS: CONFEDERATED TRIBES
AND BANDS OF THE YAKIMA INDIAN NATTION
and UPPER SKAGLT RIVER TRIRE, ' T _ :
CIVIL NQ. 9213
Plaintiffs, o S

VS .
STATE OF WASHINGTON; THOR . TOLLEFSON,
Director, Washington State Department
of Fisheries; CARL CROUSE, Director
Washington State Department of Game;
WASEINGTON REEF NET OWNERS ASSOCIATION,

. Defendants.

PROPOSED CONCLUSIONS OF LAW OF MUCKLESHOOT INDIAN TRIEBE,

SQUAXIN ISLAND TRIRE OF INDIANS, SAUK~-SUIATTLE INDIAN

TRIBE; SKOEKOMISH INDIAN TRIBE AND STILLAGUAMISH TRIBE OF

INDIANq

The plaintiffs, Muckleshoot Indian Tribe, Squaxin Island

Tribe‘of'Indians, Sauk-Suliattle Indilan Tribe, Skokomish Indian-
Tribe and Stillaguamish Tribe of Indlans joih in the conc1usions
of law proposed bty the plaintirf United States in this case, ex— .
cept with respect to parag%aphs 20, 21, 22, 23,:24 25, 28, 29,,
31, 32, 33, and 34. In place of such paragraphs, the follcw1ng

paragraphs should be substituted.
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tribes is a reserved right, which is linked to the mariné and

| fresh water areas where the Indians fished during treaty times,

 and whieh exist to pfovide a volume of fish which is sufficient

to meet the present and future-héeds-of the tribésﬁ- The right 1s
to be exerciced in commen With-non—Iﬁdians, whO‘may'have accessfto
the fishing places which were utilized by the Indians pricr to the
treatiesrand who may take LlSh which are. not needed for harvest by
the tribes. Neither the Indians nor the non-Indians may fish in a
manner so as to destroy the resourcé. | 7 |

| "217. The rigﬁts sécurediby.the treaties to the ﬁlaintiff

tribes is not limited as %o species-of fisﬁ, the origin of'fiSh,

the purpose. -or use, or the time or the manner of taking, except
that the right does not exs end so far as to permit destruction of
the resource.

"2z, The passage of time and changed condiﬁions affect-

ing the water courses, the fishery resources,-the,eéonomy, and -

the rights secured by the treaties; but have'made necessary plac-—
ing restraints upon the State of Washington and non—Iﬁdian fisher-
men in order to permit the fulfillment of the treaty terms and
purpose. | |

"23. The State of Washington has no police power to

regulate the offureservation treaty'fishing actiﬁities of members

of the treaty tribes excep: when it has shown that The exercise Of
its police power is nécessary to prevent‘ﬁhe imminent destruction
of the resource which cannot and will not be prevented by tribal
or federal regulation. Such power as the stateihas'does not‘in—l
clude the authority to 1mpa1r or qualify the treaty right by limit
-ing its exerclse to state preferred times, manners or purposes,

t
inor does it include the power to determirie for the Indiaﬁ tribes

goclal structure In the case area have not eroded and cannot ercdel:

"20. The rights secured by the treaties;tdﬁthé'plaintiff 1

what is the wisest znd best use of the resource to which the tribes
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are entitled..

| "24.,  The Stevens treaties,dojnbt.ﬁrohibit of‘limiﬁ_any
specifio manner, ‘method or purpdse of taking fiéh. The treaty 
tribes may utilize improvemehts in tfaditional fishing techniQUes,-
ﬁethods, and gear.

f25; ‘The exercise of a treaty_tfibe’s right to'takéaana~

dromous fish is limited onlj by the'geographical exténtrof the -
usual and accustomEdffishing places, the limité of the haf#éstable

stock, and the tribé's‘capacity to take fish_neéded by it.

n28. The phrase "in common with" éperates only to Timit

|

ithe exarcise of the tribe's right to harvest a portion of the re-

source which fills its needs to the extent that such harvesting

will not Qestfbj*tﬁé-féséﬁréé énd1tp permiﬁ the'harvest b& non-
‘treaty fishermen'bf'sﬁch fish as,aré'ﬁof needed and will not be
Farvestedby the tribés.

i' "29.. The right of the'treaty tribe Lo take anadromous
fish may aot be regulated by an exe301se of. state police power ex-—
cept for the extraordinary clrcumstances descrlbed in paragraph
23.' Before_such,rggulatlgn may be applied to any member of the
ﬁreaty tribes, however, it must be shown to be an appropriate &x-
ercise of state police power. To be appropriats, such‘regulaﬁion
must: (2) not diseriminate against the treaty tribe's reserved
right to fish; (b) meet appropriate standards of substantive and
% ocedural due procesé; and (c¢) be shown by the state to bé nec—-
essary to prevent destruction of the resource. Whenever'state.laﬁs
¢r regulations so applied affect the volume of anadromous-fish.
available for harvest by a'treafﬁ tribe at usual and accustomed
places; they must be designed so és ﬁo carf&fout'the purposeé of
the treaty provision securing for the tribe the rightjto talce'f-ishﬂ
"31. The protection of the treaty rights of the plain-
ti1ff tribes tb take fiéh'at their usual'and'accuStomedrplaces_must
He an objective of thé state's regulatory policy and may_noﬁrbe.
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 broad applicability instead of one specific as to time,'placé,

- - |

subordinated to other,objectiyes and goéls such:és the presérvation
and propagétion of fish runs for other users.”

32, In order to aécord thertreaty rights bf_the plain-
tiff tribes - the appropriate protection requlred by paragraph :
31, the state and its reguLatory agencies mav not restrain the exX—

ercise of such rights by: 'a) use of a statute or regulatlon of -

specles and gear; orf(b) prdhibition'of harvest by the tribes on
future runs prior to a full, fair and public consideration and.
determinetion of the spgcific necessity for thérregulation com- -
ducted in accordance with the_requirementsrof the Washingon Admin-
istrative Procedure Act and regulations adobted under 1t.
| "33.‘ The plaintiff tribes have jurisdi¢ti¢n to enact and
enforce regulations,iﬁ conformity Withrtheir tribal-cqnstitutigﬁsl
or other applicable tribal ordinances, enactments, or customs or
federal statufes, relating to the exercisé outside‘théir-reseﬁvatiqn-
boundaries of fiShiﬁg—rights secﬁred to such tribes by'treéty

w3y, Although the federal government has not pre- empted
regulatlon of - treaty fishlpg rlghts,'any applicablie fedewal or'
tribal,regulatory control cver flshlng,pursuant to rights held by
therplaiﬁtiff tribes, is arn essential consideration in'&étermining
the necessitylwhich is required for the vélidity of'any state:éx—
'grcise_af;police;poWér in drder_%dﬂprote¢t the fisher& resource
from ééstfuction.”r_ | o o | |
Dated: November 5, 7 ‘Respectfully ?ubmitteda

1673

Doﬁglas R. Nash
David H. Getches
Native_American Rights Fund

Ry

David H. Getches -

John-Sennhauser
Legal Services Center.

(f?n Sennnauser %fi
AtES ) .

neys for- Plaintiffs
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AFFIDAVIT OF SERVICE BY MAIL

STATE OF COLORADO )
COUNTY OF BOULDEng °F

Oérdl J. Kerlingef, being first duly"sworn-$aysf

I am a citizen of the United States"i"am'more than

eighteen years of age, and I am not a party to thlS action.

| My business address is 1500 Broadway, Boulder, Colorado 80302,

I served upon each of the following named persons one

copy of the attached PROPOSED CONCLUSIONS oF LAW OF MUCKLESHOOT -

INDIAN TRIBE, SKOKOMISH INDIAN TRIBE AND STILLAGUAMISH TRIBE -
or INDIANS by placing ﬁhem'in envelopes addressed as follows:

3tan Pitkin

United States Attornev
1012 U. 8. Court House -
Seattle, Washington 98104

Stuart ¥. Plerson

Speclal Assistant to U. S. Attorney .
¢/c Verner, Liipfert, Bernhard & McPherson
1660 L Street, N.W.

Washington, D.C. 20036

George D. Dysart '
Assistant Regional Seolicitor
J. S. Department - of Interior
P. 0. Box 3621 :
Portland, Oregon 97208

Charles A. Hobbs =
Wilkinscon, Cragun & Barker
Attorneys at Law

Octagon Bullding

1735 New York Avenue, N.W.
Washington, D.C. 20006

James B. Hovis

Hovlis, Cockrill & Roy
Attorneys at Law

P. 0. Box 437

Yakima, Washington 98901

William A. 3tiles, Jdr.
Attorney at Law

P. 0. Box 228

113 State Street

Sedro Woolley, Washington
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Laster Strltmatter
Stritmatter & Strltmatter

- Attorneys at Law e e o
507 8th Street . e T
Hoqulam, Washlngton 98850 ~ T 7

John Sennhauser .
Legal Serwvices Center
5308 Ballard Avenue, N.W.
Seattle, Washington 98107

} Michael Taylor
| . ¢/o Quindult Tribal Office
| Taholah, Washington 98587

Alvin J. . Ziontz ‘ )
Ziontz, Pirtle, Morisset & Ernstoff
3101 Seattle First Nat'l Bank Bldg
Seattle, Washington 98104

Joseph L. Coniff, Jr.

Assistant Attorney General

Department of Game

600 N. Capitol Way
VOlympia, Washington 98504

L Edward B. Mackie -

Deputy Attorney General

Temple of Justice : . :
Olympia, Washington 68504 o U

Earl R. McGimpsey ,
Assistant Attorney General
"Department of Fisheries
- Tempie of Justice

Olympia, Washington 98504

David E.. Rhea" _
Amundson, Rhea & -Atwood :
Suite 220, Bellingham Nat'l Bank Bldg.
Bellingham Washington 98225

| T. J. Jones, III .

Special Counsel

Jones & Jones:

1611 West Jefferson Street
‘Boigse, Idaho 83702

William N. Moloney

Devis, Wright, Todd, Riese & Jones :
4200 Seattle Flrst Natlonal Bank Bldg-
Seattle, Washington 98104

Lawrence C. Smith

Smith, Smith & Smith

615 Spockane & Eastern Building
Spokane, Washington 99201

Each envelope was then, on November 7, 1973, sealed and

deposited in the United States mail at Boulder, Colorado, in the
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‘county-in which'I am employed with air mail postage fully Drepaid.

Executed at Boulder, Coloradg on November 7571973.

DATED:  November 7, 1973

‘Subseribed and sworr fo befare R
me this 7th day of November ; 1973.

’\ mm /fﬁ,%t
~ NOQTARY PUBLIC -
| My Commission Exp:res MNovember 4, 1975

' - -‘ - '   ' ; _’“r - |';;]£? .




	Docket Entry 392 - Lodged proposed conclusion of law of Muckleshoot Indian Tribe, Squaxin Island Tribe, Sauk-Suiattle Indian Tribe, Skokomish Indian Tribe and Stillaguamish Tribe
	Recommended Citation

	tmp.1724710322.pdf.PprEc

