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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

UNITED STA ES OF AMER1CA, et al. ,

Plaintiffs,
CIVIL NO. 9 2 1 3

STATE OF W
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the resolut
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STATEMENT OF THE CASE

t ion

era of litigation came to an end on November 19, 1973,

ted States Supreme Court handed down its opini. on in

f Game v. Pu allu Tribe, No. 72-481 (a copy of the opin-

hed to this brief). The Court made clear to all parties

Court that the treaties between the United States and the

s, securing to the Indians the rights to take fish at thei

customed grounds and stations in common with other citi-
ed upon those Indians and their descendants special priv-

mmunities from the application of state law. A new era of

as begun wi. th this case. The issue of the existence of

ving been decided, it is now for this Court to make a

n of the scope of that right.
SHERIES sincerely hopes that the determination of this

will not be as protracted, painful and tortuous as was

on of the first issue. Much of the delay that accompanied

litigation can be arrested initially by a decision from
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this Court setting clear, objective and simple guidelines that will

win the co peration and confidence of all parties.
B. Pend in Moti. ons

ISHERIES is neither a proponent nor an opponent of any

pend Lng mo ion before this court. Its position on the motion to de-

lay judgme t has been obviated by the decision of the Supreme Court

referred t above.

C. FISHER ES' Position

10 All plaint

ISHERIES acknowledges the special treaty fishing right.
ff tribes, excepting the Muckleshoot, Stillaguamish and

12

13

15

16

17

18

19

+0

21

22

25

26

28

29

30

Upper Skag t Tribes, are entitled to exercise the special treaty right.
he treaty right was intended to secure to the Indians, who

were being removed to reservations, access to their fisheries to

enable the to continue to rely on fish as a staple of their diet.
Although r dimentary attempts at commercial fishing existed at treaty

times, the treaty fishing right was not meant to secure to the Indians

a monopoli tic or predominent role in the commercial fishing industry.

The develo ment of the commercial fishing industry, both Indian and

non-Indian occurred 30 years after the treaty period and its magni-

tude and c ncomitant need for regulation was not. contemplated by any

of the par ies to the treaties.
he treaty right to fish is subject to valid state regula-

tion in of -reservation areas. To be valid state regulation must be

reasonable and necessary for conservation, meet appropriate standards

and not di criminate against treaty Indians. These standards are met

wh& n: (I) treaty Indians, entitled to exercise the right, are

al:Lowed to fish at their usual and accustomed fishing places in a

manner corn atible with conservation of the fishery resources; (2)
state regu ations are adopted pursuant to the requirements of the

Washington Admini. strative Procedures Act (RCW 34.04); and (3) treaty

Indians ar provided an opportunity to take a share of the resource

which is f ir in comparison to the share harvested by commercial and

sport fishermen.

9 POST TRIA BRIEF OF FISHERIES DEFENDANT - 2 /SII



10

12

13

14

15

16

17

18

19

20

21

22

23

26

27

he right of the state to regulate in off-reservation areas

is pre-emi ent until such time as pre-empted by an Act of Congress,

and treaty tribes may not regulate their off-reservation fisheries in

a manner i consistent with state law. In no event may tribal enforce-

ment offic rs enforce tribal regulations off-reservation.

urrent state regulations affecting treaty Indian fishermen

meet appro riate standards. The real issues are conservation and the

accorznodat on of the "rights of the Indians under the Treaty and the

rights of ther people, " i.e. , the Indian share of the harvest.

egarding the former, FISHERIES proposes that the Court

enter find ngs determining in general the areas where treaty tribes,
entitled t exercise the right, have usual and accustomed fishing

places, M mbers of such tribes should be allowed to fish in those

areas subj ct to restricti. ons necessary for conservation. Fishing

should onl occur, with rare exception, in transportation areas and

not spawni g grounds, holding or milling areas. FISHERIES proposes

that the c urt appoint, as a master pursuant to Fed. R. Civ. Proc. 53,
a competen , neutral fish biologist who will take evidence presented

by all par ies and determine, subject to the Court's approval, those

portions o the areas, where the respective tribes' usual and accus-

tomed fish ng places are located, which can be fished compatibly with

conservat. i n in a limited gear personal use fishery and/or a commerci-

al net fis ery. Once determined FISHERIES would establish fishing

seasons in those areas designed to provide the Indians an opportunity

to take a air share of the harvestable catch, while assuring that

optimum pr duction escapement is achieved.

he ke to the issue of accommodatin the Indian ri ht with

28 the intere ts of other users is rovidin Indians an o ortunit to

29 take a fai share of the harvest.

30 In the case of the marine fisheries, other than terminal

31 areas, that is easily done because Indians can fish in the all-citizen
32 commercial and sport fishing seasons without payment of license fees
33 or landin taxes. To the extent that Indians avail themselves of that

POST TRIA BRIEF OF FISHERIES DEFENDANT — 3



1 opportunit

fish comme

3 require th

4 Indians, t
5 accustomed

6 men can fi
7 of license

8 that if th

9 ing t ime c

10 a treaty I

they are afforded an opportunity to catch a share of the

surate with their effort. . Since the treaty right does not

t non-Indians be restric. ted to a greater degree than treaty

e treaty right to fish in marine waters, if usual and

places are located there, is satisfied when Indian fisher-

h in regular all-citizen fishing seasons without payment

fees and landing taxes. Alternatively, FISHERIES proposes

t alone does not satisfy the treaty right, additional fish-

n be added to the regular commercial fishing seasons for

dian only fishery.

12 fisheries,
13 harvest is
14 the harves

15 lished for

16 seasons fo

17 insure tha

18 An expande

19 posed as a

20 share mana

21

22 means of a

23 fair share

24 parison to

25 who togeth

26 FISHERIES

Indian r iv

n the case of Indian river and terminal marine area

providing an opportunity to take a fair share of the

more difficult because such fisheries are at the end of

ing chain. In the past and presently FISHERIES has estab-

some of the treaty tribes who are plaintiffs herein fishin

their river or terminal marine fisheries and attempted to

significant numbers of fish are present in their fisheries.
version of such fisheries for all of the tribes is pro-

interim measure, should the court establish a percentage

ement plan requirement.

ISHERIES proposes the percentage share plan as the fairest
suring Indian fishermen of an opportunity to take their

of the harvest. The Indian share should be fair in com-

the share taken by the commercial fishermen and sportsmen,

r with the Indians, make up the three user groups for whom

anages the salmon fisheries of this state. In the case of

r and terminal marine fisheries, the Indian share should

28 be not les

29 and above

30 harvested

31 of fish or

32 ares. wher

33 count tow

s than one third of the harvestable fish by species, over

hat is needed for the tribes' members' personal food,

ithin the territorial waters of the State of Washington

iginating in and returning to the river or terminal marine

in the Indian fishery is located. Reservation catches would

rd the Indian share. Where Indians are presently harvesting

POST TRIA BRIEF OF FISHERIES DEFENDANT — 4



i one third

2 the treaty

3 under stat
4 fishing pl

6 in additio

7 also take

8 year estim

9 marine fis
10 in account

11 tribal aff
12 reported t
13 will be di

14 changed ci
15 the questi

'ng for the fish harvests on a production area, and not

liation, basis. When the master has completed his finding

the court, and the court has approved the findings, he

charged subject to recall by the court in the event that

cumstances or justice requires a re-examination of any of

ns on which he has made findings.

or statistical information purposes FISHERIES should be

require Indian fishermen fishing off reservation, and the

d require fishermen fishing on reservation, to obtain from

irectly or through the tribe a Department of Fisheries

16

17 allowed to

18 tr:ibe shou

19 FISHERIES

license to record commercial catches and a Department of

unch card to record personal use catches. FISHERIES

be allowed to require Indian fishermen fishing off reser-

the tribe shall require fishermen fishing on reservation,

heir catches. Indian tribes should at appropriate times

the Department of Fisheries information on proposed fish-

catch and other matters necessary to regulate the fishery

conservation.

xisting state statutes and regulations as set forth in

75 and W. A. C. , Title 220, including enforcement practices,
ble and necessary for conservation, meet appropriate stan-

do not discriminate against Indians.

20 statistica
21 Fisheries
22 should als

23 vation, an

24 to report
25 furnish to

26 ing effort
27 to achieve

28

29 RCW, Title
30 are reaso

31 dard. s, and

r more of the total harvestable stock as defined above,

right is met when they are allowed to fish off-reservation,

regulation, in the areas of their usual and accustomed

ces that are compatible with conservation of the resource.

ISHERIES proposes that the master appointed by the court,

to determining fishing areas compatible with conservation,

vidence from all parties and establish the production base

tes of salmon populations for each river and terminal

ing area. These estimates will then be used by FISHERIES

33

~& a POST TRIA BRIEF OF FISHERIES DEFENDANT - 5



I. STATEMENT OF THE FACTS

A. ,3urisd ction

to adjudic

ISHERIES does not challenge the jurisdiction of this court

te this action.

B. Existe ce of Ri ht

10

12

tribes was

of those t

~G* 11

ith the exception of Muckleshoot, each of the plaintiff
a party to one of the treaties at issue in this case. Each

1eaties provided (with insignificant variation):

The right of taking fish, at all the usual
nd accustomed grounds and stations, is further
ecured to said Indians, in common with all
itizens of the territory.

18

14

15
bands of Iq

Medicine C

diana, some of whom werc parties to the Treaties of

eek and Point Elliot, wh. o were placed on the Muckleshoot

2. Muckleshoot Stilla uamish and U er Ska it
he Muckleshoot Tribe was created after the treaties from

18

Reservatio

however, we

Not all Indians placed on the Muckleshoot Reservation,
2re parties to treaties. —

19

20

e Stillaguamish Tribe is composed of descendants of the
3Stoluch-wa- ish which was a party to the Treaty of Point Elliot. —

The tribe i not recognized by the federal government' as a currently

functioning Indian tribe, and its membership role, though voted on

23
by the trib
or his desi

has never been approved by the Secretary of the Interior
nate. —

26
of Indians

e Upper Skagit Tribe is a successor in interest to groups

ho were parties to the Treaty of Point Elliot. — The tribe5

27
is not reco nized by the federal government as a currently function-

28

29

ing Indian

of the Inte

ribe and no enrollment has been approved by the Secretary
6ior or his designate. —

30 C. Sco e o Ri ht

1 Pur ose of the Ri ht

32 A the treaty negotiations the primary concern of the

Indians was that they have freedom to move about to gather food,

POST TRIAL RIEF OF FISHERIES DEFENDANT — 6



salmon, at their usual and accustomed fishing places.particularl
The words o

Governor St

I
G

s

0

wish to speak my mind as to selling the land--
eat Chief. What shall we eat if we do so? Our
ly food is berries, deer and salmon. Where then

shall we find these? I don't want to sign away all
ttIy land. Take half of it and let us keep the rest.

am afraid that I shall become destitute and perish
r want of food.

One-lun-'teh-tat, an old Skokomish Indian, addressed to
. 7vens, expresses the Indian concern best:—

The Indian were assured by Governor Stevens and the treaty commis-

sioners th t they would be allowed to fish, but that the white man

also would be allowed to fish. — In 1856 it was felt that development8

12

of the non Indi. an fisheries in the case area would not interfere with
9

the "subsi tence" of the Indians.

13

14

15

16

20

22

23

negotiatin

to diversi

Indeed, th

reservatio

States to

The annual

lowing the

ing to car

fact that

and viewin

t was the intention of the United States government, in

the treaties with the Indians, to make them agriculturists
10

y their economies, to teach them western skills and tra
treaties on their face specifically contemplate that the

s would become productive farms and obligated the United
11rovide schooling and tradesmen to train the Indians. —

reports of the Indian agents in the years immediately fol-
signing of the treaties reveal the government was attempt-

y out those treaty provisions. —Making allowances for th12

he treaties were explained. to the Indians in Chinook jargo

the treaties liberally in favor of the Indians, on cannot

24

26

28

29

draw any

thei. r way

that if t
would loo

must; be r

likely in

ifferent conclusion than that the Indians understood that

of life was changing, bu.t that their immediate concern was

ey sold their land and removed to the reservations, they

e access to their food supply. The treaty fishing clause

ad in the context of the whole treaty document. The most

erpretation of the treat:y clause is that the Indians were

30 secure in their right to take fish for the purposes that they were

taking fi h at the time of the treaty and that it was contemplated

32

33

that the

increasin

ndians would become less dependent on fish as they became
13

ly westernized and turned to agricultural pursuits. —

3 POST TRIA BRIEF OF FISHERIES DEF RNDANT — 7



That, in fa

employment

of Indian m

the Skokomi

younger me

t, is exactly what has happened. Dr. Lane testified that

cculturation has caused the drastic decline in the number
14

n engaged in fishing since treaty time. —Mr. Andrews,

h Tribal witness, put it more subtly in speaking of the
, 15ers of his tribe:—

10

12

13

15

16

17

18

19

20

21

22

23

27

28

29

30

31

33

Well, they are getting educated and they seem to
be going out and finding different methods of secur-
i g a living.

Mr. Andrews, himself, was a surveyor and fished commercially only part

time to su plement his income.

he "needs" of the Indians were to be provided by the terms

of the who e treaty and not just the fishing clause alone. The pur-

pose of th fishing clause was primarily to secure to the Indians a

right of a cess to their traditional food supply. This is not to say

that the t eaty right to fish does not encompass the right to fish

commercial y, but it is to say tha it was not the purpose of the

treaty rig t to put the Indians in a pre-eminent position in a com-

mercial fi hery as is being suggested by the plaintiffs.
Trade and Commercial Sale

t the time of the treaties, trade in fish among the Indians

occurred t roughout Western Washington and between interior tribes
across the mountains and tribes on the Sound. —Commercial fishing16

17enterpris s were, however, rudimentary and unsuccessful. —There was

no statis ically measureable fishery at that time, —and it is clear18

that an i tensive commercial salmon fishery did not develop until
after the introduction of the canning process in the last decades of

19the 'Ninet enth Century. —Not until then did it become necessary to
20regulate he harvest of fish. —

It was clearly the intention of Governor Stevens and the

early set lers to develop the economic exploitation of the fish
resources in the case area, and it was contemplated that Indians woul

21fish to s pply part of the demand created by a commercial fishery. —
The evidence indicates that it was contemplated by both

parties t at there would be an accommodation of Indian and non-Indian

POST TRIA BRIEF OF FISHERIES DEFENDANT — 8



user intere ts. In fact, Governor Stevens made this point to the

Mak h' t h 22 It ot the casewas clearly ne treaty negotratzons. —
that Indian had a monopolistic position in a commercial fishery at

treaty timee

occupy such'

nor could it have been contemplated that they would

a position in the future,

3. Meanin of "in common with"

10

12

r. Lane and Dr. Riley both agreed that although Chinook

jargon, th trade medium through which the language of the treaties
was interp eted to the Indians, was inadequate to express precise

legal effe ts, the general meaning of the treaty language could be
23explained hrough it.—Dr. Lane also testified that the term "in

common wit " was probably used in its common parlance and the meaning

13

15

of it as f
2intended.

ary of the

und in a contemporaneous dictionary, would be what was

The 1828 and 1862 Editions of Webster's American Diction-
25

English Language define the word "common" as follows:—
16

18

19

20

22

23

25

26

elonging equally to more than one, or to many
ndefinitely . . . belonging to the public;
aving no separate owner . . . general; serving
or the use of all . . . to have a joint right

kith others in common ground.

Dr. Lane t stified that the Indians who negotiated the treaties would

have under tood the concept of common ownership interest and that
26concept co ld have been conveyed to them in Chinook jargon. —Clearl

the term as understood by the Indians to mean shared use rights, wit

neither I dians nor citizens havirg the power to exclude the other.
The langu ge called then, as it does now, for an accommodation of the

different user groups.

4. Usual and Accustomed Places

27 Dr. Lane testified that the terms "usual and accustomed"

28

29

30

31

33

were prob

found in

The 1828

English L

bly used in their common parlance and their meaning as

contemporaneous dictionary would be what was intended. —27

nd 1862 Editions of Webster's American Dictionary of the
28

nguage define the terms as follows;—
accustomed — being familiar by use; habituated;
inured . . . usual; often practiced.

POS TRI BRIEF OF FISHERIES DEFENDANT — 9



0
c

ual — customary; common; frequent; such as
curs in ordinary practice or in the ordinary
urse of events.

3 Dr. Riley t
4 restrictive
5 occasional

6 sense of th

7 Chinook jar
8 Clearly the

9 treaty righ

10 validity to

11 witness, wh

12 waters of W

A

14 to establis
15 t iff tribe,
16 to identify

17 and accusto

18 known, a tr
19 ident if ied

20 the usual a

21 from Dr. La

22 o f Fact.

sti.fied that these terms were most likely used in their

sense and did not intend to include areas where use was

r incidental. —Dr. Lane testified that the restrictive29

se terms could have been conveyed to the Indians in
30

on and would have been understood by the Indians.

treaties intended and the Indians understood that the

was restricted geograp'hically, so that there is no

contentions such as that of Mr. Peters, the Squaxin Tribal

testified —that his treaty fishing area included all31

stern Washington.

though all parties agree that today it would be impossible

a complete inventory of all fishing sites of each plain-

Dr. Lane did testify that in a general way it is possible

the general areas in which particular tribes have usual

ed places with the caveat that, because all sites are not

be could have a fishing site on a river or stream not

s a usual fishing place for that tribe. —The lists of32

d accustomed places for the respective tribes as compiled

e's reports are contain d in FISHERIES proposed Findings

23

24 ining the

25 both for pr

26 encroachmen

whose share

28 Court shoul

29 today of th

30 to exercise

31 If the Cour

32 tomed place

33 just if icati

ere is a need to identify specific water courses as con-

sual and accustomed fis'hing places of particular tribes
tection of the individual tribes' fishing grounds from

of other Indians and out of fairness to all citizens
of the fish is derogated by the Indian treaty right. The

find that the usual and accustomed fishing places known

plaintiff tribes are where they are presently entitled

their treaty fishing right compatably with conservation.

does not with specificity determine the usual and accus-

there are no acceptable alternatives. There is no

n of conferring on all treaty Indians in the case area

POS T TRIAL RIEF OF FISHERIES DEFENDANT — 10



10

the right t exercise the treaty fishing right on any and every water

course in t e case area.

A determination of the water course on which plaintiff
tribes have usual and accustomed places would be fair to the tribes

because the likelihood that they will get to fish in areas on the

water cours s that were not their historical grounds or stations is

as likely as the likelihood that by having specified the water course

the Court ill have left out a ground or station not heretofore iden-

tified. An determination could be subject to future modification if
more evidence becomes available.

e determination of water courses on which are located

13

the respective tribes' fishing places will also facilitate modern

conservation practices because the court can then determine what area

14

16

on each wa

rather tha

which may

er course can be fished compatably with conservation,

be bound by rigid tabulations of historical fishing sites
ot be compatable with present-day reali. ties.

Economic and Cultural. As ects of Indian Fishin

20

oday Indians fish for subsistence, sport and commercial
33

purposes. P+They allow non-Indians to fish in their reservation spor
34fisheries. Several of the tribal witnesses testified that Indian

21

22

cultural i entification with fishing is dietary and related to the

subsistenc fishery and not to the commercial fishery where Indian

25

26

27

28

29

30

f ishermen,

vated to

tinguished

testified

like their non-Indian counterparts, are economically moti-
35ximize profits. —The motivation of the modern, as dis-

from the older generation, Indian commercial fisherman was
36

o by Mr. Cloud, the Yakima tribal witness, who said:—
Well, let's put it this way: Our Indians are

etting educated like the white man, and they are
etting greedy. They have no self-control like the
ld Indian ways that we was taught how to conserve.
he white-man education !'s, you know, the dollar
cans more to him than the conserving, sometimes.

31

33

embers of the plaintiff tribes fish in the regular com-

mercial se sons of this state and other states, and when fishing in

Washington waters are not required to purchase a license or pay a

POST TRIAL BRIEF OF FISHERIES DEFENDANT — 11 &5~4



37
1 landing tax —Almost all the fishermen who fish in the river com-

mercial fis
income.

eries have other occupa'Cions and fish to supplement their

he Hoh and the Puyallup Tribes, for which FISHERIES has

4 established off-reservation Indian only fishing seasons for rivers on

5 which they

6 part-time r
ave usual and accustomed places, testified that their

39ver fishermen earn on an average $5, 000 annually.

Both expert anthropologists testified that acculturation of Indi. ans

8 into weste

9 the present

society began prior to treaty times and has continued to
40

day. —Both Dr. Lane and tribal witnesses testified that

10

12

employment

of Indians

are no longe

e evidence is unrefuted that Western Washington Indians

cculturation has had a significant impact on the numbers
41

ho fish. Traditional religious rites and ceremonies
42

observed by most tribes.

14 are l.argel acculturated and the importance of salmon in their diet,
economy, a d culture has greatly diminished since treaty times. In

view of th se facts plaintiffs' argument that the very survival of

18

their. trib s

they feel h

depends on the ability of them to catch all the fish

ey "need" is rhetoric, not fact. This is not to deny the

19 special si nificance of salmon to the Indian diet, economy and cul-
20 ture as te tified to by the tribal witnesses, but it is to say that
21 it would a pear that plaintiffs' counsel have overstated the case to

persuade t e Court to accept their more extreme position.
23 D. Re la ion of the Ri ht

25

29

Need for Re ulation

t the time the treaties were negotiated, Indian settlements

lived, next t
sources of t

o waterways, traveled on them, and depended on the re-
49he waters for an imporCant part of their diet. —

here had been a sharp decline in the Indian population in

a between 1780 and 1840, and this decline continued during
44following the signing of the treaties. —In the case area

the case a e

the decade

there were a

time the t e

pproximately 7,559 Indians and 2000 non —Indians at the
45aties were negotiated. —Because of the great abundance

were dispe sed throughout Western Washington. The Indians generally

POST TRIAL BRIEF OF FISHERIES DEFENDANT — 12 (ggt



of fish res urces and these limited populations, there was no need to
regulate th taking of fish by either Indians or non-Indians at treaty

46
times. T e arguments of some of the plaintiffs that the state can-

not regulat because, in effect, the Indians were not told of and

10

12

13

16

did not con emplate regulation avoids the reality of the treaty

times and t e reality of today. At treaty time there was a great

fish resour e compaxed with the small population. Today there is a

small fish esource compared to the great population. At treaty time

no one thou ht of regulation. Today even the plaintiffs concede that

an unregulated fishery is unthinkable. The need for regulation of

Indian treaty fishing is attested to by the fact that most of the

plaintiff tribes have adopted or admit the need to adopt tribal regu-
47lations. A material condition has changed from the time the treaty

48like a contract, —has to be inter-was negoti ted, and the treaty,
preted. in he light of this changed condition.

T 'e*1 off R s t t ~Re 1 t'
e testimony of Mr. Hec'kman, the tribal witnesses, and the

tribal ans ers to interrogatories all reveal that, with the possible

exceptxon f the Quinault and Yakima Tribes, which have not estab

lished any regulations in off-reservation areas in the case area,
none of th plaintiff tribes is presently capable of managing an off—

22

24

resexvatio

tiffs' own

of Mr. Clo

fishery to achieve conservation of the resource. Plain-

iologist testified, and he was supported by the testimony

d of the Yakima Tribe, that fishing regulations for an off
25

26

2?

reservatxo fxshery sho uld be based on estimates of predicted run

size, adop ed annually, contain emergency clauses, impose penalties
49fox' violat ons and have a formal enforcement procedure. —

28

29 tions have

he evidence shows, however, that almost all tribal regula-

been drafted by committees of fishermen without expert

30

31

32

33

biological advice and are not approved by the Bureau of Indian

Affairs o the basis of content, —that no tribe uses estimates of5C'

predicted run size, —that few tribes adopt annual regulations,51 ~ ~ 52

53about hal the regulations provide for emergency closuxes, —and
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ment varies from no enforcement, —through vigilante54

55
shermen, —to regular tribal enforcement officers and

56s.—Mr, Heckman testified that the pattern of tribal

1 that enforce

groups of

3 court syste

4 regulations

5 the Indian

6 should be

7 escapement

8 tribes have

was designed to achieve a percentage escapement through
57ishery, —and then admitted that spawning escapement

fixed figure and to manage a fishery on a percentage

ould achieve only a haphazard escapement. —Six plaintiff58

no off-reservation regulations. —59

T e plaintiffs contend that FISHERIES must take into account

10 tribal regu ations to determine the conservation necessity of its
11 own regulat'ons, but the federal biologists, whose responsibility

12 it is to ad ise the tribes on the biological aspects of their fishery

13 regulations

14 tribal regu

could not estimate the potential impact of the three

ations with which he was most familiar. —It is not60

15 reasonable hat they require an assessment by the state which their
16 own biologi al staff is not capable of making.

W th some plaintiff tribes there is not only a lack of

ompetence in the regulatory plans, there is also a lack

17

18 scientific
19 of will to estrict their fishing when they have information that it
20 will. endang r the necessary escapement from the run. Both Nr. Lasater

21 and Nr. Hec

22 River shoul

23 other comme

24 requested t
25 Puyallup Ri

man testified that the fall chinook run to the Puyallup
61not be fished this year. —The state had closed all

cial fishing on that run over which it had control and
62e tribe to not fish. —The state regulations for the

er Indian fishery had a closed season on fall chinook. —63

26 Nr. Heckman agreed to urge the tribe not to fish, and at least one

27 member. of t
28 Nr, Heckman

29 discuss the

30 violation o

e tribe's fish committee had discussed the situation with
64

But the Puyallups' fish committee never even met to

situation and the tribe's fishermen continued to fish in
65state regulation. —This year the Puyallup River Hatch-

66
g the lowest return of f'all chinook in twenty years. —31 ery is havi

Similarly, t32 he Muckleshoot Tribe's l.iaison officer to the Department

33 of Fisheries was caught fishing in the Green-Duwamish River one week
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after he ha been urged to not fish on the fall chinook run because
67all fish we e needed for escapement. —It would be one thing if these

3 tribes had gnored state regulations and advice because other commer-

cial fisheries controlled by the state were fishing. But in both

instances t e other state controlled commercial fisheries had been

closed to protect the runs.

What is perhaps even more appalling than the Puyallup Tribes'

8 total disr gard for the condition of the fall chinook run in their
tiffs' counsel's at tempt, after the hatchery managerrrver, was plain

10 refuted hi insinuation that the cause of the low returns was low

water cond'tions, to divert the Court' s attention from the real con-

12 servation ssue by charging that the state was being wasteful because

13 it took si returning males, surplus to spawning needs, to a fish
14 educationa exhibit at the state fair. With this type of attitude on

15 the part o the United States, plaintiff tribes and their counsel, is
16 there any onder why the Department of Fisheries has absolutely no

17 confidence in any scheme to manage the fisheries of this state on an

18 equal footing with the Indian tribes,
19

21

3. F t FISHERIES' R~l*t
a. Indian Share of the Harvest

Under the present FISHERIES regulations the plaintiff tribe
22 in the ca e area, less the Quinaults, and plus the Tulalip and Swino-

23 mish, are taking in their river commercial fisheries approximately on

24

25

fourth of the harvestable fish harvested in Washington managed waters
68that are ative to the rivers on which their fisheries are located. —

26

27

In additi n they are taking personal use fish, sport fish, commer-
69cially ca ght fish in marine waters, —and receiving hundreds of

28 thousands of pounds of surplus hatchery fish annually. Add to this
29 the catch of the Quinault Tribe, and it is readily apparent that

30 Indians i the case area are catching substantial numbers of fish.
31 The plaintiffs challenge this conclusion and add six
32 million F aser River fish to the catch statistics for the case area

33 to minim ze the Indian share. There are two things which make their
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10

12

13

14

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

technique i
testified t
tomed fishi
be:intercep

Commission,

Fraser Rive

seasons whe

unilaterall

ing days in

no doubt to

impact on t
adjustments

season at M

Indians bec

hat& hery co

will contin

there are I
Creek and D

cia.'i fish r
with an ext

anything th

River had a

were no ana

and planted

hatchery pl

to share th

runs damage

artificial
harvest. S

Tr ibe, No.

were notifi
do other tr

accurate and deceptive. First, their own anthropologist

at only the Makah and Lummi Tribes had usual and accus-

g grounds in marine areas where Fraser River stocks would
70ed.—Second, the International Pacific Salmon Fisheries

not the State of Washington, controls the harvests of
71

stocks. The Commission controls the areas and the

e those harvests take place. The most that the state can

do, as it has done with the Makahs, is allow extra fish-

contravention of the Commission's regulations. This is
crated by the Commission because of its present de minimus

e runs. The state, however, cannot make wholesale re-
in Commission regulations as suggested by the plaintiffs.
aintiffs contend that the state's special purse seine

nter Creek is an example of discrimination against

use Indian only fisheries were not established on that

o run. The record is clear that FISHERIES has been and

e to plant hatchery plants in rivers and creeks where
72dian fisheries to supplement the natural runs. —Minter

schutes River, however, are examples of entirely artifi-
ns created by the state. Minter Creek is a small creek

emely large coho run, completely out of proportion to
73t could have existed in treaty times. The Deschutes

natural falls barricade at its mouth in Tumwater. There

romous fish runs there until FISHERIES laddered the falls
74

the river. In the case of native runs supplemented by

nts, the department is willing to allow treaty fishermen

harvest of the hatchery fish planted to augment natural

by the development of this area. But in cases of ent1rely

uns there is no special treaty right to share in their
e Concurring Opinion in De artment of Game v. Pu allu

2-481, attached. Squaxin, as well as all other tribes,
d of the purse seine fishery at Minter Creek. They, as

bes, have members who fish in the regular commercial
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75seasons. —Thus, they had an opportunity to participate in the Minter

Creek fishe y. There can be no claim of discrimination.

P aintiffs also cite Minter Creek as an example of FISHERIES

being able o harvest small streams and rivers near their mouths in

areas of se

Mr. I asater

directly i

regation rather than in the Sound in areas of mixing.

testified that there were 239 small streams that empty
76to salt water. —The runs to these streams are small

10

12

14

15

17

18

individual y but in the aggregate make a substantial contribution to
77

ish harvest. Because of this situation it is necessarythe total
to harvest the production from these streams in areas of mixing

where the im

investment ~in

pact on a run to a particular stream in light of the

the harvest is optimum. —For example, if 50 fish can78

conservati n in its narrowest, literal sense, completely ignoring all

be harvest d from one small stream, , it is better to harvest those fis
in a mixed area, in terms of the cost to the fisherman to harvest and

to the Dep rtment of Fisheries to manage the harvest, than to harvest

those 50 f sh in the stream. Plai.ntiffs contend that is not a valid

conservati n consideration, but in doing so they interpret the term

19 logic and he broader issues of conservation. If a major segment of

20

21

22

23

the Depart ent of Fisheries budget and time must be turned to admin-

istering t e stream harvest of these stocks, there will be less money

for areas of research and management that will aid in preserving and

enhancing fish runs as a whole. The Court should not be beguiled

25

26

27

into such

fish mana

individua

a literalist construction that it ignores the reality of
ement.

Furthermore, there are valid conservation reasons that appl

ly to these streams. Mr. Lasater testified that in many of
28 them spa ing occurs almost immedi. ately from tidewater and in others
29

30

32

the prese
79fish. —

harvestab

of the ha

that rest

ce of fishermen in the stream will disturb and molest the

n almost all of them a net fishery could take the entire
e portion of the run in a matter of hours, making control

vest impossible to enforce. —Plaintiffs have stipulated80

icting areas in which f ishing occurs is designed to protect
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and conserv 81adequate spawning populations, —and the Squaxin Tribe

agrees wit the Department of Fisheries that in southern Puget Sound

i.t is necessary for conservation to prohibit their fishermen from

fishing at their usual and accustomed places in the small creeks, and

to fish in salt water areas where fish from the indivi. dual creeks are
82mixed. —

10

12

ove their proposition that small creeks can be harvested

ms or at their mouths. The Court should not be misled by

creek, to
~r

in t'he stree

their basi lack of understanding of fisheries management.

Treat Ri ht Reco nition

n this context, plaintiffs' cite the exception, Minter

Creek wher there is a large artificial run from a hatchery on the

14

15

16

17

18

20

11 '
9 SH ~9*11 6 '

1. 1966, FISHERIES *9-
nised the pecial nature of the Indian treaty right, began treating

Indians as a di.stinct user group, and set up special Indian only
83r some of the plaintiff and other treaty tribes. —Thefisheries io

number of reas and tribes covered under these special regulations

would have increased, but for the instigation of this lawsuit. Where

FISHERIES as set up special seasons, we have on our own sought to

cooperate nd consult with the tribes involved, and the tribes have

regarded o r regulations as being reasonable and necessary for con-
84

s erv at ion .

28

30

32

33

ing at th i
least the f

r usual and accustomed places outsi. de reservations by at
85

ollowing actions:—
(a) considering the Indian fishery when formulating regu-

lations;

(b) attempting to estimate and allow for the fishing

effort of the Indian fishery;

(c) restricting the commercial fleet to allow greater

numbers o fish to reach the Indians;

(d) closing certain marine areas, e.g, East Pass at

Vasbon Is and, to increase numbers of fish reaching the Indians;

dditionally, all parties agree that FISHERIES has under-

taken to ugment the volume of fish available to treaty Indians fish-
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e) increasing hatchery plants on streams where Indian

10

12

14

16

fisheries ccur;

f) carrying out stream improvements.

laintiffs make light of FISHERIES efforts to abide by the

spirit of he SoHappy decision in our attempt to accommodate the

Indian fis eries. But any fair reading of the record in this case

d to the conclusion that FISHERIES has attempted in good

e special recognition to the treaty fishing right.

can only lea

faith to gi

violate the

They seek t

Enforcement Practices

laintiffs contend that FISHERIES enforcement practices

treaty fishing right and deny due process to the Indians.

o enjoin our enforcement of the state's fishery laws.

Enforcement of fishery laws is governed by chapters 75. 08 and .36

R. C.V. In articular, plaintiffs object to the seizure and forfeiture

of property for violations under chapter 75.36. RCW 75.36 is consti-

tutionally alid on its face, and the evidence is that in all cases

I?

18

the Departm

ments in a

nt of Fisheries personnel follow the statutory require-
86on-discriminatory manner.

20

T e record contains only one specific allegation relating

to a gear s izure by the Department of Fisheries. Mr. Frank, a

21

22

Nisqually t
tended nets

ibal witness, alleged that some of his unmarked, unat-
87

were seized from the Nisqually River on several occasion~
23

25

26

2?

28

On one occa ion in 1964 he actually observed the nets being seized

and informe the officers that the nets were his. The officers
refused to urn the nets over to him, and Mr. Frank took no further

action. 88

I is Department policy not to turn over unidentified seized

gear to any person claiming to be the owner, since once seizure has

occurred, d termination of ownership becomes a judicial matter. RCN

75.36.010, overning seizure of property, provides a remedy to which

Mr. Fr'ank d d not avail himself. He could have gone to the district
court, iden ified his ownership interest in the gear, posted a bond

and received the gear. Then if his treaty status exempted him from
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applicatio of state law in that instance, he would have received a

judicial determination. It should not be the obligation of individual

patrol off' ers to have to make an on the spot determination of the

valid. ity o the law they are enforcing. To the extent that state laws

regulating Indian fishing by time, season, location, and gear restric-
tion are va lid, the enforcement procedures in RCW 75. 08 and .36 afford
due process of law and do not contravene the treaty right. Further-

more, it sh uld be noted that Mr. Frank testified that seizures of
his off-res rvation fi.shing gear have not occurred in the last several

10

12

13

14

15

17

19

20

21

22

years, —w ich coincides with the period that FISHERIES has been89

according s ecial recognition to the treaty right.
T ere is no basis in this record to support an injunction

against the enforcement practices of the Department of Fisheries.
4. Pro osed Re ulator Plan

~UA
T e Puget Sound and Washington Coastal Rivers involved in

this case a e unique and require the application of a regulatory plan

that accoun s for their peculiarity. Plaintiffs have attempted to
draw analog'es between the case area and the Columbia River. They

claim that n both there are areas of mixed stocks. They ignore the

fact that i the Columbia the stocks originate in a few major tribu-
tar:ies and here are both commercial and Indian fisheries on the rive

24

There the c

different u

ncept of shared fishing time assures fairness among

er groups. In the case area Puget Sound has many major

25

26

27

28

29

30

31

32

33

tributaries and numerous small cree'ks emptying into salt water. The

commercial isheries are in marine areas, the Indian fisheries pre-

dominently n rivers. Shared fishing time would not necessarily
assure fair ess or even be biologically possible, except in those

marine area where Indian and non-Indian commercial fisheries are
intermingle . In those areas, however, Indians already have an

opportunity to participate equally with non-Indians.

b Dr. Mathews' Studies

B cause Indian fisheries are predominently place oriented
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on rivers,
this law su

ISHERIES undertook, dur'ing the course of preparing for

it, special studies to analyze the fishery and suggest to

10

13

biologically sound management plan to allow the court to

some quantitative way how to accommodate the interests

nd othe r users of the resource.

the court a

establish itn

of Inidians 1

origins of

11 parties agree that it is possible to estimate the river

major fish stocks contributing to each definable fishery

e of Washington. This is exactly what Dr. Mathews'in the Stat

studi. es (Ex

stati. stica
hibits F-6 and F-26) have done. These studies are

ly valid and even plaintiffs' biologist concurs with the

Dr. Mathews and Mr. Lasater that the studies reasonably

actual distribution of the catches of salmon from the

opini. ons o

portray th

yzed. —The evidence i.s also without contradiction that91rivers ana

the method

Olympic Pen

logy used by Dr. Mathews, including his projection of
insula stream data from studies on Grays Harbor and Willapa

16

17

18

19

20

21

22

23

Bay stocks

s 'tudy ing f
agenci. es.
because he

vacati. on,

guaranteei

to know ho

predictabl

of fish, are generally accepted and reliable methods of

sh populations in use by all salmon fi.shery management

Even though plaintiffs try to discredit Dr. Mathews

and his sons troll fish in the ocean during his summer

hey rely on his analysis in proposing their own plan for

g an Indian harvest because without it, it is not possible

to restrict the marine fishery to get a quantitatively
93result in river fisheri es.

24 Onl Washin ton Harvest Counts

26

28

29

w0

31

32

33

substantia

the case a]
jur' is d l.c t l.

of pink sa

out. s ide the

sta. te wate

is no th ing

management

he analysis performed by Dr. Mathews clearly indicates that

portions of the fish produced in Indian fishery rivers in

ea are harvested in ocean waters outside of the state' s

n. More than half of chinook and coho and almost one-third

mon harvested from fish produced in these rivers occurs
94state's control. Most of these fish caught outside

95
s are being intercepted by Canadian fishermen. There

the state can do to account for those harvests. Any

plan designed to share the harvest must, therefore,
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1 consider on y fish actually harvested within state waters.

Reservation Catches Count

Dr Mathews' studies also show that the commercial harvests

4 by Indians

5 harvest in

n their river fisheries i.s a substantial percentage of the
95

ashington managed waters of fish produced in those rivers.
A significan

9&
fisheries.

t amount of the Indian harvest is taken in reservation

Not to count reservation caught fish in computing the

8 Indian shar

9 model propo

10 this fact,
11 catches in

12 of f- reserva

would leave a substantial statistical gap, and make the
98

ed by Dr. Mathews unworkable. Tacitly acknowledging

laintiffs' proposed decree specifically counts reservation

omputing the Indian share of the harvest to be taken in

ion areas.

14 caught fish

15 did not cou

16 an incentiv

17 reservation

18 Plaintiffs
19 is a recogn

20 witnesses c

is a common practice for Indians to sell off-reservation
99to buyers on the reservation. —If reservation catches

t toward the Indian share of the harvest, there would be

to increase reservation fisheries and to report off-
100

caught fish as being caught on the reservation.

eride this as an assump ion of deceit, when in reality, it
tion of our human condition, to which even the tribal
ndidly testified:

21

22

23

24

25

26

27

28

30

My

commercial

w6

When asked

Mr. Wright

fishermen a

were "'getti

more to the

s. Miller, a Skokomish Indian, said of modern Indian
101

ishermen:

.I think when this commercial fishing comes
they are just out there for the money, for

at they can get.
102

f she thought they were greedy, she replied:

st like a white man, if they are going to get,
ey will get it.

f the Puyallup tribe referred to some of his tribe's
103

mercenaries, and Mr. Cloud said that Yakima Indians

g greedy, " had "no self control" and the dollar meant
104

than conservation. When Mr. Frank of the Nisqually

32 Tribe was a

33 he replied

ked what share of the f.ishery he thought would be fair,
105

00 percent.
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he most important reason that the reservation catches

t is that this Court sits in equity and fairness shouldshould coup

be its gui I

fairness t
Suiattle) or

ing principle - fairness to the all citizen fishery,
Indian tribes who have no reservations (Puyallup, Sauk-

on whose reservations there are no salmon runs (Squaxin),

fairness to all tribes because of the disparities of their reservation

fishery potentials.

e. A Percenta e Share

10

e basic outline of the FISHERIES' proposal is set out in

the "1'ISHERIES' Position" section, ~su ra, and in the Summary, infra.
T e fundamental biological rule in allocating the harvest-

12

15

ab1 portio

take into a

harvestable

the harvest

of a fish run is that the method of allocation must
106

count run size fluctuations. The allocation of the

portion of a fishery based on a percentage share, allows
107to correspond with run size fluctuations.

16

17

19

20

21

Plaintiffs urge a quota be set based on Indian need. Though

they speak in terms of percentages, their 50 percent figure is merely

an arbitrar dividing line below which a tribe would not have to

prove its n ed, and above which it would. They urge a quota despite
the stipula ed testimony that harvesting quotas are used only in

situations here the manager has a sophisticated knowledge of run

22 size, such
108

locks.

s actual counts through counting stations at dams or

ther than the locks at the Ship Canal entrance to Lake

24

26

Washington,

cated knowl

there are no places in the case area where such sophisti-
109

dge of run sizes exist. '

110
xed quotas do not take run size into account.

2?

28

29

31

32

33

Plaintiffs rgue that is not a drawback because the quota can always

be limited o only the harvestable portion of the run. Though

theoreticallly correct, their position fails to appreciate the manner

in which a ishery manager must plan and regulate a harvest.
F'shery management is a relative science. The whole pur-

pose of kee ing accurate catch statistics and records of fishing
effort is s that the manager can compare the data he is receiving
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10

12

14

19

20

21

22

24

ears data to determine relative run strength and the

egulations will have on spawning escapement. Prior to

f a run the manager predicts its estimated run size. He

strong, weak, average runs and estimate ball park figures,

t say there will be 50, 000 fish returning to the Puyallup

with prior y

affect his r
the return o

can predict

but be canno

River this

by th. e fish

the manager

progresses

is 25 perce

the manager

spawning es

work in per

the harvest

initially d

one third s

on a compar

lower than

can adjust

will come o

T

management

the percents

ear. As the fish enter the Straits they are intercepted

ries there, and by comparing the catches with past catches

begins refining his estimates. If the catch, as the run

hrough the fi.shery, shows that the harvestable portion

t below the same run last year, other factors being equal,

can cut back his fishery 25 percent to achieve the same

apement that he did the year before. The manager has to

entages during the harvest because his information about

is relative.
der the percentage share plan, once the manager has

termlned how to adjust the fisheries to get at least a

are to the Indians, he can in successive years manage

tive basis. If catches indicate the run is greater or

nder comparable circumstances in prior years, the manager

he fisheries accordingly with confidence that the shares

t roughly as in the years to which he compares his data.

e quota system, on the other hand, does not fit this

attern because it is set in terms of absolutes. Unlike

ge share plan which will require a major ret un ing of the

25

26

2?

28

29

33

regulatory

patt:ern bas

strengths,

year becaus

able to the

regulated.

the quota s

also makes

cheme initially and thereafter settle into a reliable
d on a comparison of different years relative run

he quota system will be on the hit and miss basis every

the fixed numbers of fish for past years are not compar-

unknown numbers of fish returning during the year being

Without an exact knowledge of run size in the case area,
stem not only makes management extremely onerous, but

chievement. of spawning escapement less predictable.

aintiffs did not introduce expert testimony to prove
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the feasibi ity of the quota system they propose in their final decree

Although Mr Heckman said he thought a quota system could work, he

freely admi ted on more than one occasion his lack of credentials as

a fisheries manager. There is no biological testimony in the record

to support laintiffs' proposal as a feasible management alternative.

I deed, the record is to the contrary. In response to the

10

hypothetica

regulatory

based on a

ent fish,

question (Exhibit F-38) put to Mr. Heckman concerning a

lan for five tribes in south Puget Sound that would be

statement of needs, he replied that there were not suffici-
f all fisheries in the State of Washington were closed,

12

13

14

15

to supply t
the cex'emo

extravagan

fishermen,

and comport with the evidence in regard to numbers of
112tribal members, and fish necessary for subsistence.

ven more telling was his response to the hypothetical

he tribes' commercial requirement without even considering
111ial and subsistence needs. The needs stated were not

16

17

18

19

20

21

28

26

27

28

29

30

question c

pink salmo

Theix' fift
Heckman wa

Depax'tment

pinks to t
close comm

north Puge

examinatio

have cause

and could

Heckman ha

commercial

tions to a

state duri

ncerning a regulatory plan for the 1971 Puyallup River
113run. In 1971 the Indian fishery harvested 6, 173 pinks.

114
en year average harvest had been 10,852 pinks. Mr.

asked to suggest changes in the 1971 regulations of the

of Fisheries which could have provided a harvest of 10,000
115

e Indians that year. Mr. Heckman replied that he would

rcial fisheries in Areas 4, 4a and 6 and on West Beach in
116

Sound, as well as certain sport fisheries. On cross

Mr. Heckman said the closure of the sport fisheries would

only a minor gain in fi.sh available to the Indian fishery
117

ot have made up the deficit. What apparently Mr.

overlooked in preparing his answer was that in 1971 the

season on pinks was either closed or had mesh net restric-
low escape of pinks throughout the area regulated by the

118
g the pink run. When confronted with that fact, Mx.

31 Heckman re

to assure t
lied he knew of no other action the state could have taken

119
he Indian fishery quota.

83 he hypothetical questions illustrate two points about the
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all commercI.

If t:he Indi

al fishing in order to provide the Indians their share.

n treaty right can require that circumstance, as plain-

tiffs sugge t, then the right becomes an exclusive right and the

quota schem proposed by plaintiffs. First, there are not enough

fish in the fishery to realistically speak of Indian need in terms of
economic pa ity for the tribes' members. Second, even a modest quota

can sometim s not be achieved. Combined, these hypothetical questions

raise the p ospect that to achieve an Indian quota based on tribal
members' ne ds, as defined by the plaintiffs, it will be necessary in

some years f low returning runs to completely close the fishery to

phrase "in ommon with" is stripped of the meaning that even plain-

13

14

15

16

tiffs' anth opologist testified the Indians understood, i.e. , the

fishery was to be shared.

I , however, the right really is to be exercised "in
common with other citizens then the percentage plan is the fairer
and more cl sely represents the situation at the time of the treaty.
Run sizes f uctuated at treaty times. Indeed, in the winter of 1857

18

19

20

21

22

low salmon

Puget Sound

caused hard

had no "abs

the percent

uns were causing near starvation among the tribes of the
120

Dr. Lane testified that salmon run fluctuations
121

hip to the Indians and that because of them the Indians
, 122lutely reliable resource supply every time. '~ Under

ge share plan, Indians and non-Indians would, as in

24

treaty time , share together the bounty and suffer together the

deprivation caused by salmon run fluctuations. The treaty right
25 woul. d be, a the courts have declared, non-exclusive and an accommo-

26

2?

dati. on betw en user Groups could be reached.

f Panel Unworkable

28

29

30

31

of all user

percentage

treaty righ&

e percentage share plan can win the confidence and respect
Tribal witnesses, wit:h few exceptions, agreed that a

hare set by the court would be fair recognition of their
123

On the other hand„ tribal witnesses felt they could

32 not. speak f r their tribes in recommending the panel suggested by

plaint:iffs' counsel and were completely unfamiliar with how it

3 OST TRIAL BRIEF OF FISHERIES DEFENDANT - 26



Interim Re ulation

ISHERIES witnesses have testified that the percentage shar

10

model prese

that it wou

plan based

the court a

interim reg

would be ad

Procedures

fishe, ry in

ted in Dr. Mathews' studies is not a management plan, and

d take approximately three years to implement a managemen
128

n the model. —In the interim FISHERIES proposes that

prove its plan to adopt for each of the plaintiff txibes

lations set out in its proposed decree. The regulations

peed in accordance with the Washington Administrative

ct, and the department would restrict the non-Indian

rine areas to insure that significant numbers of fish
will be pre sent in the Indian fisheries. These regulation proposals

12

13

are simila

of the plai

in kind to the regulations presently in effect for some

129tiff tribes, —but would in addition create subsistence

14

15

fisheries

seasons.

ith gear limitations (gaff, spear, dip net) and liberal

16 Statistics
17

18

19

20

21

22

tistics an

efficiency

Although t
res exeat io

sary to ac

t is stipulated by the parties that accurate catch sta-
information on the number of units of gear and their

130is needed to effectively regulate a salmon fishery. —
e Department of Fisheries has no authority to regulate on

s, information from those reservation fisheries is neces-
131ieve spawning escapement. .—

ISHERIES would like the permission of the Court to require

24

26

28

Indians fi
fishing on-

cal licens

to record

issued fre

reservation, to obtain a Department of Fisheries statisti—
to record commercial catches and a statistical punch card

ersonal use catches. These licenses and cards would be

to any one possessing a valid B.I.A. treaty fishing iden-

hing off-reservation, and to have the tribe require person

29

30

33

tification
the retrie
system. T

progxam.

fishermen

card. The purpose of the license and card is to coordinat

al of catch information for a computerized catch recording

e license and card number would be keyed to a computer

dditionally, the Cour't should order Indian tribes and thei

o report catch information to the Department. In January
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might work

tribal wit

Pearson su

5 panel plan

6 with India

7 controvers

8 user Group

9 interest o

10 manager to

not work,

12

13 Pacific Sa

124 It became quite obvious at trial that neither the

esses nor their counsel thought out the proposal. As Mr.
125

gested, it was off the top of their heads.

ISHERIES is absolutely and unaltex'ably opposed to the

because it puts the Department in an antagonistic position

s by being placed on the opposite side in a manufactured

FISHERIES has a sincere desire to represent all three

for whom it regulates fairly and in the ultimate best

the resource. Mr. Lasater, the only qualified fisheries

testify, said without qualification that such a plan could
126

nd that in his opinion the resource would suffer.

laintiffs' panel is not comparable to the International

mon Fisheries Commission. The Salmon Commission has its
own fisher es management staff and relies on it for the formation

15 of its reg

16 opinions o

more weigh]

field .f f)
17

18

lations. Plaintiffs' panel would have no staff, and the

the FISHERIES technical staff would apparently carry no

than the vi.ews of other members with no training in the

sh management or biology. The Salmon Commission operates

with a spec ific objective goal - a 50 percent split-harvest.

20

21

Plaintiffs'
need. If t

panel would have a subjective goal — to provide for Indian

e goal were to be 50 percent only, then there would be no

22 need for t e panel. The Salmon Conmission regulates one river and

23

24

two species

If every ye

FISHERIES regulates numerous rivers and five species.

r, the question of Indian need statements had to be

25 resolved, it would become literally impossible for FISHERIES to plan

26 the harvest Plaintiffs would require the submission in March of

27

28

29

30

31

32

33

information

needs in Ja

of basic fi
testimony t
elude i.t is

that FISHERIES has testif ied, without contradiction, it
127

uary.

e plan is conceived with a complete lack of understanding

hery management. Since plaintiffs introduced no expert

prove the feasibility of their plan, one can only con-

the product of the imaginations of lawyers.
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of each ye

estimate o

tions at t
4 fishery wi

commercial

their fish

reservatio
8 be used by

Indian fis

r tribes should be requi. red to report to the department an

their predicted subsistence fishery harvest and the loca-

ose fishing places approved by the Master where their

1 take place. At the same time estimates of the number of

fishermen and the locati. ons approved by the Master where

ry will take place, as well as the estimated size of the

fishery, should be furnished. This information will then

the department in formulating its regulations for the

eries.
10 Summer of FISHERIES Plan

(1) Interim regulations for 1974

12

14

the waters

places of

with conse

take place
20 fishing can

21

22 include al

conservati
24 significan

protect sp

26

estimates,

studies, o

the Indian

30

sha. re plan

FISHERIES restri. cts non-Indian fishery to assure

significant number of fish in Indian fisheries;
regulate seasons to protect spawning escapement.

(2) In 1974, Master determines the specific areas on

eds, determined by the Court to be usual and accustomed

he respective tribes, where Indians can fish compatibly

vation, and determines where commercial net fishing can

and where limited gear (gaff, spear, dip net) subsistence

take place.

(3) 1975 FISHERIES expands interim regulations to

areas determined by Master to be fished compatibly with

n. FISHERIES restricts non-Indian fisheries to provide

numbers of fish in Indian fishery; regulates seasons to

wning escapement.

(4) 1975, Master det:ermines base production area

i.e. , estimates, such as are contained in Dr. Mathews'

production for the river and terminal marine areas where

fisheries are located.

(5) 1976, FISHERIES begins managing under percentage

(a) Areas — as determined by Master

(b) Gear — as determined by Master
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10

12

18

14

15

16

17

18

19

20

21

22

23

25

26

2?

28

29

80

31

32

in and aro

centers ar

There is n

(c) Seasons and Gear Limitations — as determined

by FISHERIES

(d) Production Area Estimates — as determined by

Master. If Indians fishing in the production

area harvest at least one-third of the harvest

able surplus, over and above what is harvested

for subsistence, harvested in Washington waters

from fish produced in the production area

where the Indian fishery is located, then the

seasons and. gear limitations, e.g. , net length

mesh size, distance between gear, etc. are

valid and i.t is presumed that the Indians

harvested their need for subsistence fish.

(e) Substitution of Species — The one-third share

is accountable by species. If it is not pos-

sible to regulate the harvest elsewhere to

assure suffi. cient fish of one species,

FISHERIES may substitute in that year salmon

of another species in an equivalent value,

(f) Deficit — If Indians do not harvest their one-

third share because not enough fish reached

the Indian fishery, FISHERIES is obligated to

make up the share in the subsequent year. If
a chronic problem develops, special hatchery

plantings may be used to augment the Indian

share.

(6) Marine areas — l9744 — same as all citizen fisheries.

(Alternately: additional fishing in days a week. )

Reef Net Controvers

The evidence establishes that Lummi Indians reef netted

nd the San Juan Islands at treaty times. The controversy

und the reef net sites at Village Point, Lummi Island.

hard evidence other than informant testimony once or more
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removed an opinion that the sites existed there. Two navigational

charts dat

reef net s

ng from before the treaty, 1859 and 1863, contain Lummi

132tes, but do not note any at Village Point. —It would

be surpris'ng if the Village Point site existed and was not recorded

since one ap shows a ship's track through the passage west of Lummi

Island and the other contains sound. ings along the west coast' of Lummi

Island. There is one map with a notation of a Lummi reef net site at

Village Porn

opinion that

t but it is undated, though Dr. Lane was clearly of the
133it was a post treaty map. —Dr. Lane's testimony was

10

12

that reef netting did not have comrrercial significance to the Lummis
134

until. 1878, and it would appear that the Lummi interest to fish at

Village Poi t has always been a commercial interest because the

13 Ind isn s aha

to fish aga

doned the site when tne cannery closed in 1924 and began

in when the cannery opened in 1939.—The most likely135

15

18

19

20

21

22

23

25

o be drawn from the evidence is that Lummi's began fishin

oint sometime after the treaty was signed when commercial

conclusion
~

at Village 3

s, but does not regulate the number of reef nets or the

etween reef nets and re f net boats within a row. —It136
rows of gea

separation b

is stipulat d by the parties that regulations restricting the times

when fishin is permitted and restricting the areas in which partic-
ular. types f fishing is permitted are biological regulations estab-

fishing bec me important to them.

ere is no evidence that the state has discriminated ageist

Lummi India s. A Lummi can get a reef net license without paying the

fee. The s ate does not determine the site where the licensee may

set., nor do s the license entitle its holder to a site. The state
does regula e reef net fishermen by time, area, and distance between

28

29

lishing limi

conserve ad

ts of allowable harvest, , and are designed to protect and
137

quate spawning populations of fish stocks.

80

31

32

83
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LAW OF THE CASE

A. Jurisd ction

he FISHERIES defendant does not challenge the juri. sdiction

t to adjudicate this action.of this co r
ce of Ri htB. Existen

~G*11

Th e United States Supreme Court has held that treaty Indians

have a dist
9 accustomed

inct, non-exclusive right to fish at their usual and

tations not shared by citizens generally. Pu allu Tribe

10 v. De artme

right may be

t of Game, 391 U. S. 392 (1968) The Court also held that

regulated by an appropri. ate exercise of the police power.

12

13

14

the manner of fishing, the size of the take,
e restriction of commercial fishing, and the like
y be regulated by the State in the interest of
nservation, provided the regulation meets appro-
iate standards and does not discriminate against
e Indians.

16

18

391 U. S. at 398. The Court emphasized that:
The overriding police power of the State,
pressed in nondiscriminatory measures for
nserving fish resources is preserved.

21

22

23

24

25

391 U. S. at

(1) Txeaty

can regulat

right off r

ington decl

399. 9 ttt 9 * 1* 9 tt ~9*11 d

ndians have a distinct fishing right, and (2) the state
in the interest of consgervation the exercise of that

servations.

Treat Tribes Status

ckleshoot Tribe — The Supreme Couxt of the State of Wash-

red in State v. Moses, 70 Wn. 2d 282, 286, 422 P.2d 775

28

29

30

(1967) that:
it seems to us clearly established that the

tPen nonexistent Muckleshoot Tribe, as such, had
ncl tx'eaty rights; that the named individual
defendants, as Skope-ahmish descendants, failed
tq establish that their tribe was signatory to the
Point Elliott Treaty and, hence, failed to establish
that they had any rights thereunder.

It would appear that the law of this jurisdiction is that only Muckle-

shoot tribal members who can trace their lineage to a band or group

that was sig atory to one of the treaties is entitled to exercise
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treaty fish

2 law of the

4 recognized

5 tribal ent

6 a tribe's
7 5 WaL1 737

ing rights. The Department of Fisheries is bound by the

State of Washington.

tilla uamish and U er !~&ka it — Neither of these tribes is
by the Bureau of Indian Affairs as a currently functioning

ty. The right to exerc1'se treaty rights is dependant upon

eing recognized by the United States. The Kansas Indians,

(1866) wherein the Court stated at pp. 755-757:

10

12

f the tribal organization of the Shawnees is
reserved intact, and recognized by the political
epartment of the government as existing, then
hey are a "people distinct from others, "
eparated from the jurisd. iction of Kansas
s long as the United States recognizes their
ational character they are under the protection of
reaties and the laws of Congress

13 Since neithh

14 this time,

15 whi. ch thei!I

C. Sco e16

er Stillaguamish nor Upper Skagit are so recognized at

they are not now under the protection of the treaties to

predecessors in interest may have been a party.

f Ri ht

17 Fair Share

18

19 ~Pu allu T

n its recent decision, Washin ton Game De artment v.

ibe, No. 72-481, November 19, 1973, attached hereto, the

20 Uni. ted Sta)
area of Inc121

22 between In

es Supreme Court made c.Lear that the rule of law in the

ian treaty fishing rights is a rule of fair apportionment

ian and non-Indian fishermen. At p. 5, the Court said:

25

26

27

29

30

31

32

If hook and line f:Lshermen now catch all
he steel head which can be caught within the
imits needed for escapement, then that number
ust in some manner be fairl a ortioned between
ndian net fishing and non- n ran sports fishing
o far as that articular s ecies is concerned.
at formula shou e emp oye rs not for us to

ets, the number of stee. L head that can be caught
ith nets, the places where nets can be placed,
he length of the net season, the frequency
uring the season when nets may be used. On
he other side are the number of hook and line
icenses that are issuab:Le, the limits of the
etch of each sports fisherman, the duration of
he season for sports fishing, and the like.

The aim is to accommodate the rights of Indians
nder t e reaty an t e rrghts of other people.

'Emphasis supplied. ]
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10

12

13

14

15

16

17

18

19

Belloni in

the tule o

tive in se

fai.r share

formula go

basi" cons

clear that

be conside

catch allo

important

the presen

scope of t

standard a

to provide

opportunit

his ruling, sub silentio, affirms the ruling of Judge

SoHa v. Smith, 302 F„Supp. 899 (D. Ore. 1969). It is
"fair share. " The decision, though succint, is instruc-

eral regards. Most importantly because it establishes the

standard, but also because it indicates that the particular
erning a fair share must be determined on an individual

dering the variables present in each case. It also makes

the right to a share is to a share of a particular species.
e variables the Court recognized that might legitimately

ed include biological considerations, numbers of fishermen,

ation.
n light of this decision the So~Ha Hy case becomes extremely

ecause it is the only instance, prior to consideration of
case, where a court has taken an in depth look at the

e treaty right and set down guidelines.

~ s Har, th c t t: p *t*B th ~P11 "rv t'* H

requiring the State of Oregon, by its fishing regulations,

treaty Indians who fish on the Columbia River with an

to take a fair and equitable share of the fish that

20 Oregon allow s to be harvested on the Columbia. In SoH~ay, as in

21

22

24

25

26

this case,
declarator

~pu el~In

the United States and plaintiff intervenor tribes sought

relief against the state.
he Court interpreted the term "conservation, " as used in

o mean:

conservation in the sense of perpetuation or
'mprovement of the size and reliability of the
ish runs.

27

28

30

32

302 I'. Supp

any harves

harvesting

by the whol

Oregon's conservation policies are concerned
ith allocation and use of the state's fish
esource as well as with their perpetuation.

at 908. The Court discussed the fact that regulation of
ing group is interrelated to regulation of every other

group and that conservation of the fish run is only achiae
e regulatory scheme. It concluded that:

33 302 1'. Sup at 909. In other words, directly or indirectly,
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allocation

herent in

the size a

in the tri

of the harvest among di:Eferent harvesting groups is in-

ny regulatory scheme that attempts to perpetuate or improve

d reliability of fish runs. A similar conclusion was drawn
1381 of this case. Director Tollefson testified:—

10

12

13

14

15

18

19

20

21

22

23

25

26

2?

28

29

30

31

33

ably divid

groups wit

position o

392 F.Supp

the future

Indian co

and enact

to take a

effect of

302 F.Supp

a concept

commercial

fishery wi

but making

be fair in

are mingle

when you have two or more groups of
ishermen fishing on the same runs of salmon
t different times, any regulation of one
roup is interrelated with the regulation of
he other group. Regulation of one group is
s much a conservation necessity as regulation
f the other group.

n SoHa~ the court found that Oregon attempted to equit-

the harvest between the non-Indian commercial and sports

out consideration for the Indians. The Court accepted the

the United States that;

in the case of anadromous fish the total
mpact of the state's regulations on the entire
un as it proceeds through the area of the
tate's jurisdiction must be considered; that a
on-discriminatory set o:E regulations requires
hat treaty Indians be given an opportunity
o catch fish at their usual and accustomed places
qual to that of other u. ers to catch fish at lo-
ations preferred by them or by the state.
at 910. The Court went on to say that Oregon would in

have to consider the interests of three groups: Non-

ercial fishermen, sport fishermen and Indian fishermen,

egulations that would assure the Indians of an opportunity

air share of the fish harvested in the Columbia River. Th

ts decision, said the Court, was:

that some of the fish now taken by
portsmen and commercial fishermen must be
hared with the treaty Indians.

at 911. In practice the ~SoHa y decision has resulted in

f shared fishing time between the Indian and non-Indian

fishermen and the establishment of an Indian personal use

h time and gear limitations analogous to the sport fishery

allowance for peculiarly Indian methods of fishing.

or reasons discussed, st~a ra, shared fishing time would not

the case area except where Indian and non-Indian fisheries
Marine waters, other than terminal areas, are, however,
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places whe

treatment,

not a fair
River and

shs.r ing fo

harvesting

Court what

In closing

fair recog

not count.

share bees

e Indian fishermen do have, without the need for special

an equal opportunity with non-Indians to fish. If it is

opportunity, additional fishing days per week can be given.

erminal marine areas pose a different problem. There a

mule is needed because the Indians are at the end of the

line. FISHERIES has suggested a percentage share plan.

t trial the Department of Fisheries did not state to the

percentage it thought would be a fair share for the Indians.

argument we take the position that a one-third share is a

ition of the treaty right when Indian subsistence fish do

We think subsistence fish should be exempted from the

se clearly the evidence reveals that the Indians' main con-

cern at the treaty negotiations was access to their food supply. They

ed that access by the treaty commissioners. Conditionswere promis

have change d since treaty times. Indians are less dependant on salmon

16 for their iet, but that change is manifested in less consumption and

18

19

20

21

22

24

25

not in dimi

A

commercial

the Indians

But certain

guaranteed

Indians wou

Skokomish.

understood b

ution of right.
to other uses of salmon, there is evidence of minor

ales occurring at treaty times, and it was contemplated

would play a role in the developing commercial fishery.

y there is no evidence to show that Indians were to be

pre-eminent role in it. Nor is there any evidence that

d run sport fish businesses such as the Quinau1t, Makah or

Certainly it was not intended by the commissioners or

y the Indians that they would have exclusive rights for

27

28

29

30

31

32

33

these purpo

A

group with

the legiti
groups' goa

would not b

fishermen.

numbers of

es

one-third share recognises the Indians as a separate user

eparate goals, and at the same time gives recognition to

te goals of other user groups. Since the different user

s vary and create different demards on the fishery, it
fair to divide the harvest based strictly on numbers of

It does seem fair, however, for the Court to consider

ishermen in determining whether the Indian share is fair
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to them. imilarly, the fact that Indians enter the all-citizen
commercial and sport fisheries should not be used to deny them their

distinctly treaty share, but it shculd be considered in determining

whether th share they receive is fair.
here is precedent for a one-third share. Although the

So-Ha~ C rt did not state the fair share in terms of a percentage

10

15

16

17

18

19

20

21

22

share, it mpliedly recognized the percentage share concept. In

citing testimony to support its conclusion that Oregon conservation

regulations were concerned with allocation of the harvest, the Court

cited. the t stimony of the Director of the Oregon Fish Commission:

Correct. Now, if a single entity has that
authority and that responsibility, is it not
true that that single entity must make some
determination between the various user groups
or taking groups as to what ercenta e or what
use or what landin of the resource t at t x.s
partrcu ar user group may ma e o rt? (Emphasis
original. )

A. In some wa deliberatel or inadvertentl, this
ec saon must e ma e. Emp asis orrgina .)

302 F.Supp. at 909. The Court in determining that Oregon must recog-

nize three ser groups (commercial, sport and Indian) and provide

each with a equal opportunity to catch fish, impliedly recognized an

opportunity for each group to take a percentage, i.e. , one-third,

share of th fish since an opportunity to fish when no fish were

present wou d be an empty opportunity.

T is percentage share principle finds precedent also in the

administrat ve regulations of the Wisconsin Department of Natural

Resources, herein of the 150,000 pounds of lake trout that were

26 allowed to

pounds and

e harvested in Lake Superior, sportsmen received 50, 000

he commercial catch of 100,000 pounds was divided so that
28

29

30

31

32

33

pounds which

commercial

could be divided equally between non-Indian and Indian

ishermen. See Wisconsin Administrative Code NR 55 25.14-

25. 17

B th the So~Ha ~ Court and the State of Wisconsin were guid

the non-Ind ans received 40, 000 pounds, the treaty Indians received

40, 000 poun s, and the state for research purposes reserved 20, 000
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termination of how to accommodate the Indian interest byin thleir de

the phenome

classificat
on, common to this case, that there are three broad user

ions, and when the many variables are considered, it is
fair as an

of ruling t
groups. The

verall policy to treat them equally at least to the exten

at the Indians must be treated equally with the other two

concept of treating broad user groups as the basis for
comparison

because the

be a fair a

the plainti

p*'f lly g '*d tt lt*tpvyall &d*' '*
Court ruled as between Indian and sport fishing there mus

portionment. This ruling precludes the approach taken by

fs in this case.
Present: and Future Needs

12

treaty right
needs" of t
appropriati

Wint ers v.

aintiff intervenor tribes argue that the scope of the

should be defined in terms of the "present and future

e Indians. In asserting this measure they rely on water

n law. Arizona v. California, 373 U. S. 546 (1963);
nited States, 207 U. S. 564 (1908); United States v.

Ahtanum Irr
352 U. S. 98

1964)„cert
Dist. , 104 F

ation District, 236 F.2d 321 (9th Cir. 1956), cert. den.

330 F.2d 897 (9th Cir. 1964); 338 F.2d 307 (9th Cir.
den. 381 U. S. 924; United States v. Walker River Irr.
2d 332 (9th Cir. 1939). The "present and future needs"

32

allocation

contemporar

~su ra, that

suf fic ient

able acres

from and no

for the fol

standard is
Court held

quent agree
24 had not res

was an impl

"present an

commonly known as the Winters Doctrine. In Winters the

hat although the treaty with the Indians and the subse-

ent establishing the Fort Belknap Reservation in Montana

rved any water rights in the bordering Milk River, there

cit reservation of sufficient water rights to meet the

future needs" of the Indians settled there. Although the

llowed the Indians was only that sufficient to meet their
uses, the Court did declare in Arizona v. California,

the ultimate measure of that right was an amount of water

o meet the requirement of irrigating all of the irrigat-
n the reservation.

e water law and the Winters Doctrine are distinguishable

analogous to the area of Indian treaty fishing rights

owing reasons:
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2 right alloc

3 groups. Th

4 is based on

5 different i

j A th ~Ill II, d
' ' k I, th f' h' g

tion is based on a rule of fair apportionment between user

water law doctrine of appropriation, on the other hand,

a rule of prior right. There is no attempt to accommodate

terests.

7 waste, is n

8 of the wate

9 establishes

10 particular
ll lowest prio

12 fish on the

18 fisheries t
14 perce~t har

15 that a fixe
16 measuring t
17 standard in

) Conservation of the resource, except for elimination of
t a consideration in water law. In water law 100 percent

can be appropriated. The right to appropriate merely

a priority of access to the water among users. If the

ater supply is lower in some years, then those with the

ity suffer diminution of their right. With anadromous

other hand, a certain number of fish must escape all
spawn if the resource is to be preserved. One hundred

est would destroy the resource. It is for this reason

quota of fish to be harvested cannot be a standard for

e treaty right, even though it may be an appropriate

water law where total use is conservationally permissible.

18

19 objective s

20 context of
21 is the amou

22 under culti
need'" is th

24 irrigatable

) The "present and future needs" test is a definite,
andard in the context of water rights but not in the

ishing rights. In the water rights context "present need"

t of water needed to irrigate the number of acres presentl

ation on the reservation plus domestic needs; "future

amount of water needed to irrigate the total number of

acres on the reservation, plus domestic needs. As Arizona

25

26

27

v. Californa.

that can be

a ~su ra, indicates, the future need is a fixed standard

the fishing rights context, the word need is not defined.

presently set by the Court in amounts of acre-feet of water,

28

29

If need be

treaty so 1)

urely sustenance, then FISHERIES would agree that the

tended. The proposed FISHERIES' model would not count

80 personal us

31 the commerc

82 some vague

83 liv:ing and

fish taken by Indians against their share. In terms of

al take of fish, plaintiff tribes would define need as

orm of economic parity between the Indian standard of

hat standard of living of the state's population as a
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10

12

13

16

17

18

20

21

22

who le, The

idea in the

tiation, or

legal basis

such parity

and equity

Ind:lan trib
least of wh

the plainti
problem by

neither cap

other citiz
from the tr
"in common

rights reli
treaties wa

the United

served for

Irri ation

stated in 2

n
w
a

e is no basis for the plaintiff tribes' economic parity

treaties, or the circumstances surrounding their nego-

in the Winters Doctrine. In addition to there being no

for the economic parity idea, factually the proof of

is not susceptable to judicial administration. Justice
ill not permit such a standard, The low estate of the

1 economy is the cause of many diverse factors, not the

ch are the broken promises and inept administration of

f United States. An attempt to correct so complex a

olely penalizing this state's non-Indian fishermen is
ble of doing justice to the Indians or being fair to
ns. Such an interpretation would completely strip away

aty the recognition that the Indian right was to fish
ith citizens of the territory. "

) The courts in finding an implied reservation of water

d heavily upon the fact that the clear intent of the

to make farmers out of the Indians, and concluded that

tates would not have so intended and then not have re-
hem sufficient water to farm their lands. The Ahtanum

istrict case involved the Yakima Tribe. The Court there

6 F.2d at 327:

The implied reservation looked to the
eds of the Indians in the future when they
uld change their nomadic habits and become
customed to tilling the soil.

27

28

29

In
0

g

r
d
r

It is plain from our decision in the Conrad
Co. case, supra, that the paramount right

the Indians to the waters of Ahtanum Creek
s not limited to the use of the Indians at any
ven date but this right extended to the ulti-
te needs of the Indians as those needs and
quirements should grow to keep pace with the
velopment of Indian agriculture upon the
servation.

3s

33

See also, U

The evidenc

treaty righ

on a modern

sible and c

ited States v. Walker River Irr. Dist. , ~su ra, at 339.
in this case does not support an interpretation of the

to fish as intending that the Indians be given a monopoly

commercial fishing industry which was technically impos-

uld not have been foreseen at treaty time. At most the
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evidence has

by the India

shown that limited commercial trade in fish was transact

ns. The primary intention of the government to make farm-

ers out of the Indians is the cornerstone of the Winters Doctrine. No

analogous p imary intentS. on to make commercial fishermen out of the

Indians can be implied.

( ) Finally, the water appropriation right is restricted to

10

waters on o

reservation

tion fishin

elusive use

D. Re ulat

bordering the reservation or for the exclusive use on the

In the case before this court, the issue is off-reserva-

The plaintiff tribes already are secure in their ex-

of their reservation catches.

on of the Ri ht

1 State Re ulation

15

16

18

19

556 (1916); Geer v. Connecticut, 161 U. S. 519 (1896). That power

power to regulate treaty Indian off-reservation fishing

est of conservation provided the state's regulations meet

inc.Ludes th~

in t he inte

!
standards and do not discriminate against the Indians.

1be v. De artment of Game, ~su ra; Washin ton Game De

appropr1ate

Pu allu Tr

I herent in the sovereignty of a state is the power to

preserve fi h and game within its borders. Kenned v. Becker, 241 US.

20 v. Pu allu Tribe, No. 72-481, Nov. 19, 1973.

T ibal consent is not required for restrictions on the

exercise of treaty rights to fish at usual and accustomed places.

24

25

SoHa o v

right to Sn

degree than

mith, ~su ra. The treat:Les do not give the Indians the

ist that the state restrict non-Indians to a greater

it restricts Indians. Id.
26

28

29

Plaintiffs' proposed decree violates each one of these prSn-

iples of 1 w. First, the panel in essence supplants the state' s

uthority t regulate off-reservation fisheries. Tribal consent

hrough the panel is required, Plaintiffs' demand that non-Indians

30

32

e restrict
0 afiozd I
tate to re

U

d to whatever extent necessary, including prohibition,

dians sufficient fish for their livelihood requires the

trict non —Indians more than Indians.

d P vill tt C* t '. pp t t tt t*t
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10

12

13

18

13

20

21

by the standards there laid down. If the state's perform-

t match up, the laws found to be inadequate are not en-

ainst treaty Indians. Puyallup does not permie Indians,

o take over management for the state. The parties seek a

judgment and the plaintiffs seek an injunction. It is a

ial function to declare whether or not present state laws

performanc

ance does no

forceable ag

or panels,

declaratory

proper judi

meee the re

ing those 1

to write ne

he will, de

the treaty

for a fair
is quite di

for dispute

t f P VV11 d t* j t tll t t f * f

all of thes~

eh. Co .e p&

Secretary o

fishing, th

Kahe v. E a

t y
' 1th t eh* ty t 1 . S V~11

369 U. S. 60, 64 (1962); Kenned v. Becker, 241 U. S. 556,

ws found to be invalid. It is not the Court's function

laws. The Court may, snd FISHERIES sincerely hopes that

lare what guidelines the state should follow in regulating

ight. But telling the state that it will meet guidelines

hare if it provides for at least a one-third share harvest

ferent than forcing upon state agencies a panel designed

maintenance, not resolu ion. Furthermore, by referring

issues to a panel deprives the state of its right to have

ss on its regulations in the first instance.

Federal Re ulation

sent express legislation by Congress authorizing the

the Interior to regulate off-reservation treaty Indian

22

23

564 (1916).
States v. C

Cf. Mason v. Sams, 5 F.2d 255 (D. Wash. 1925); United

tier, 37 F.Supp. 724 (D. Ida. 1941) . This is the position
24

25

26

28

29

30

of the Depart tment of the Interior. See testimony of John A. Carver,

Jr. , Unders~

the Subcommi ttee on Indian Affairs of the Comm. on Interior and

irs, U. S. Senate, 88th Congress, 2d Sess. , S.J. Res. 170

171, August 5-6, 1964. Congress has not given such

Insular Affa

and S.J. Res

akthorizati

Tribal Re ulation

cretary of the Department of Interior, in Hearings before

to exelc1se

ile Indian tribes are possessed of' internal sovereignty

self-government, they do not have the authority to regu-

late fishing outside of the territorial boundaries of their reserva-
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1 tions in co flict with state law. Kenned v. Beckerp 241 U. S. 556

9 (19td). 1 ~g* d N Y* k 1 p k'9 t' g p * ffskf. g

3 tained agai st the challenge that the Seneca Tribe, in reserving its
4 hunting and fishing rights off the reservation, reserved the sover-

eignty to r gulate the exercise of that right. The Court stated at
6 562-563:

10

The contention for Lhe plaintiffs in error
mustp and does, go to the extent of insisting that
tge effect of the reservation was to maintain in
tpe tribe sovereignty CLuoad hoc. As the plaintiffs
in error put it: "The lais' itself became thereby
s'bject to a joint proper'y ownership and the dual
s vereignty of the two peoples, white and red, to
f t the case intended, however infrequent such
s tuation was to be. " We are unable to take this
'v ew.

13

14 Florida,

pheld the

zens' harve

their pretrial brief, the Yakima Tribe relied on Skiriotes

13 U. S. 69 (1941). That reliance was misplaced. Skiriot

ight of Florida to enforce its laws regulating its citi-
t of sponges in international waters. Skiriotes is dis-

17 tinguishable In Skiriotes Florida's exercise of jurisdiction was in

n area whe

ourt state

e no other sovereign was exercising jurisdiction. As the

a't 73:

21

22

23

can
od
oth

mp asks supp e

the United States is not debarred by any
le of international law from governing the
duct of its own citizen. s upon the high seas
even in foreign countries when the ri hts of
er nations or their nations s are not in rrn ed.

n the inst

ing, to the

t case clearly tribal regulation of off-reservation fish-

extent that it conflicts with valid state regulation, does

26

27

28

30

33

nfringe the

Th

ext of fish

ribe v. De

enned v. 3
1IW

of
co
re
th
co

right of the state to regulate such fishing.

issue of tribal sovereignty off-reservation in the con-

g *g 1 t' dd dgytk C* t ' ~9*11
rtment of Game, 391 U. S. at 399-400, when it cited from

oker:
do not think that it is a proper construction

the reservation [of fis'hing rights] in the
veyance to regard it as an attempt either to
erve sovereign prerogative, or so to divide

inherent power of pres rvation as to make its
petent exercise impossible. "
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ribal regulations to the extent that they conflict with

8 valid stat fishing regulations are invalid. Pu allu v. De artment

of Game, s ra; Kenned v. Becker, ~su ra. The reason is clearly

5 st t dby h C t ' ~K6 *t.'63:
It is said that the State would regulate the

hi. tes and that the Indian tribe would regulate its
embers, but if neither could exercise authority
ith respect to the other at the locus in Huo,
ither would be free to destroy tKe subject of the

power. Such a duality of sovereignty instead of
intaining in each the essential power of

reservation would in fact deny it to both.
10

Judge Powe 1's memorandum decision in Settler v. Lameer, on appeal to

12 the 9th Ci cuit, No. 71-2364, attached to the pretrial brief of the

18 Yakima Trib

14 states at p

e, is not in conflict with this conclusion. He there

ge 8:

1?

Any exercise of authority by the Yakima Indian
T ibe to regulate off-reservation fishing must
c incide with the valid exercise of the police
p wer of the state.

18

L9

A ter trial in the presen matter, Judge Powell on the

remand of t e Settler v. Lameer, No, 2454 (D.E.D. MA), by a memorandum

20 opinion fil d September 26, 1973, held that while the Yakima Tribe

21 could pass ishing regulations not in conflict with state law for its
22 off-reserve ion fisheries, its tribal officers could not make arrests
28 or otherwis enforce the regulations outside the reservation.

S ecificall Challen ed Statutes

26

27

Plaintiffs particularly challenge the validity of certain
tatutes and regulations as not being necessary for conservation. For

revity the hallenged statute is set out below, with a brief descrip-

28 ion, follow d by FISHERIES answer to the challenge.

29

80

R 75.08.260 (makes violation of state fishery
a s an regu ations a gross misdemeanor)

laintiffs' iolo e rgy xpe t testrfred that state penalty provisions are

ecessary if regulations are to achieve their conservation goals. —139
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CW 75.12.060 (makes fishing with certain fixed
ear, inc udrng traps, weirs, and set nets illegal. )

Where it i
resource t

shown that such gear endangers the conservation of the
140e statute can be validly enforced against Indians.

5 It is not ecessary that the legislature amend this statute to add in

6 the, case o

Court has
141

ment st

Indians: "when necessary for conservation. " The Supreme

lready done that. Furthermore, the Joint Biological State-
tes that regulations which restrict the type of fishing

9 gear used re biological regulations "concerned with establishing
10

12

13

limit s of
q

adequate s)
CW 75. 12.070 (prohibits, , inter alia, gaffing

llowable harvests, and are designed to protect and conserve

awning populations. "

14
Same reaso given for RCW 75.12.060 above.

15 xcept in designated areas. )

17 t ion, they

18 ical State
19 which

can be validly enforced against Indians. The Joint Biolog-
142

ent —states that regulations "restricting the areas in

particular types of fishing is permitted" are biological
"concerned with establishing limits of allowable harvests,

igned to protect and conserve adequate spawning population%

20 regulation~

and are decl21

16 Where it i shown that such restrictions are necessary for conserva-

22

23

24

.A. C. 220-20-010 (Regulation with twelve sub-
aragraphs prohibiting certain practices, e.g. ,
eave fishing unattended, unmarked gear, gaffing,
pearing. )

25

26

As with th

are subject

above statutes FISHERIES recognizes that these restricfxrs
to proof that they are necessary for conservation. In

some circu stances they will be enforceable against Indians, in others
98 they will ot. There is no need for the legislature to amend the laws

29

30

the Court

invalid on

ual case b

as done that. But this Court should not hold these laws

their face. That determination must be made on an individ-

case basis

32 .A. C. 220-20-015 2 (sets salmon preserves at
iver mouths for radius of three miles. )
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The stipul~

necetlsary II

This is be
144areas.

FISHFRIES

6 E. A oin

ted testimony is that salmon preserves are restrictions
143

o protect and conserve a.dequate spawning escapement. —
ause river estuaries anc! bays are often holding and milling

Some parts of these areas can be fished safely, e.g, ,

s proposing a Commencement Bay Indian fishery for 1974.

ment of S ecial Master

8 of whom it
9 Masters.

contemplat

arising ou

0f 'tile imag

10

12

13 of Fed. R

(1947)

9 Wright akk15

16 Kau fman,

Such a bro

be an abdi

17

18

19

20 the area o

21 i.e. , cons

tion asti
being neut

22

23

24 b iology, t
There are c

26 properly e

someone wi

28 det erminat

29 propositio
30 submitted

31 the rule c

32 Arizona v. California, 373 U. S. 546 (1962). Masters are to make

he United States' proposed decree sets up a panel, members

is suggested, may from time to time be appointed Special

he duties outlined for that panel are broad and it is

d as an ongoing body to adjudicate continuing disputes

of state regulation of Indian fisheries. By no stretch

ination is the United States' proposal a proper application
C' . P . 53. ~L*B, H L*tt C. , 352 U. B. 249

~*11,54 H ' 9 4 1 P t', ll 53.95 (1971);
d Miller, Federal Practice and Procedure, 5 2601-03, 2605;

sters in The Federal Courts, 58 Col. L. Rev. 452 (1958).
d appointment on issues that are in no way exception would

ation of judicial responsibility and reversible error.

ISHERIES does, however, suggest that if the Court restricts
inquiry to the two issues suggested in its proposed decree,

rvationally compatible fishing sites and base area produc-

tes, and appoints a Special Master who, in addition to

al, has competence in the area of fish management and

e reference would be a proper utilization of Rule 53.

ompelling circumstances for this reference. In order to

aluate testimony on stream areas it is necessary to have

h expertise in the field. The same is obviously true about

ons of base area production estimates. This is a one shot

When the Special Master has completed his findings and

hem he will be discharged. This procedure is exactly what

ntemplates and is analogous to the procedure followed in

find ings o technical questions beyond the Court's competence. They
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are clearl

or arbitra

in a court

not, as the United Sta es has proposed, junior courts

ion boards, that deprive parties of their right to trial

V. CONCLUSION

wha. t is th

schemes.

state if g

ISHERIES wants a simple, , objective, fair declaration of

scope of the treaty right to fish. We do not want complex

e are thoroughly competent to manage the fisheries of this

ven objective guideline

e would hope that whether the Court adopts a specific
10

16

17

18

19

21

22

v4

plan or not, that the guidelines set will be manageable.management

A quota fo

If the Cou

should be

the Indian fishery is n. ot manageable in the case area.

t is going to quantify the right in numerical terms, it

that harves

that' Indian

least one-t

their subsi

to recogniz

of more exp

thei. r dete

with conse ation; (2) what is the basis of their percentage share.

TED this~ day of November, 1973.D

pressed in a percentage of the harvest.

e rule of law is a fair share. There are three user grorps

fish in this state. If the state manages the fishery so

fishing at their usual and accustomed places harvest at

ird of the production from that watershed, over and above

tence needs, the state will have fulfilled its obligation

the treaty right.
o questions have to be solved, which require the taking

rt testimony and the appointment of a Special Master for

ination: (1) where can Indians fish today compatibly

26

27

28

29

30

31

Respectfully submitted,

SLADE GORTON
At

coney
General

EARI. R. McGIMPS
Assi. stant Atto ey General
Attorneys for Defendant
Department of Fisheries
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(S1ip Opinion)

NOTE; Where it ts feasible, a syllabus iheadnote) wnl be re-
leasem as ls being done in connection with this ease, at the titus
the opinton ts Issued. The syllabus eonstltute» no part of the opinion
oi the Court bot hes been pr pared by the R porter ot Deeislons for
the eonventet ee of the reader. See United states v. Detroit Lumber
Co., 2aa U.S. 321, Sar.

SUPREIAIE COURT OZ THE UNITK9 ST.tjj.TES

Syllabus

DEPAPiTMKNT OF GAItIE OF WASHINGTON
V. PUYALLUP TRIBE, INGn ET Ato

PETITION FOR A WRIT OF CERTIORARI TO THE SUPREME

COURT OF THE STATE OF WASHINGTON

No. 72-481. A~Red October 10, 1973—Decided November 19, 1973e

Commercial uel fishing by Puyafiup Inilians, for «hich the Indians

have treaty protection, Payoff up Tribe v. Dept, cf Game, 391 U. ".
392, forecloses the bar against net, fislting of steelhc'd trout im-

posed by Washin ton State Game Department's regulation, which

discrirniaates against the Puyaliups, anii as long as taeelhead fishing

is permitted, tl.c mguiation:nust achie. c an acconuuotlatlOR

between the Puyallups' netfishing rights and tlie rights of sports

fishermen. Pp. 2-5.
80 Wash. 2d 551, 497 P. 2d 171, reverstd and rein;tnded.

Douotas, Ju delivered the opinion for a uuaninlous Court. WHITE,

Ju fied a concurrmg opinion, in which Buaoss, C. Ju and Srewaar, Ju

jomed.

«Together tvith No. 7o-745, Payallup Ty!Itc ".Department of Genic

nf Ir"asebingtr n.



NOTICE: This opinion ls subfect to formal recision before publication
la the prenmlnary print of the United stn tea Reports. Readers are re-

eduested to notify tbe Reporter of Declsluu. t, Supreme Court of the
uited States, Wasblnston, D C. 30343, uf atty tl poyraphleal or other

formal errors, tn order that corrections may be made oefore the pre-
Rmlnsry print noes to press.

SUPREME COURT OF TIIE UNITED STATES

Nos. 72-481 Aalu 72-746

Department of Game of the
State of Washington,

Petitioner,
72-481 v.

The Puyallup Tribe et al.

Puyallup Tribe, Petitioner,
72-746 v.

Department of Game of the
State of Washington.

On Writ of Certiorari to
the Supreme Court of
Washington.

[November 10, 1078]

MR. JUBTIcE DQUGLAs delivered thc opinion of the
Court.

In 1968 the Department of Game and the Department
of Fisheries of the State of Washington brought, this
action against the Puyallup Tribe and sonic of its mem-
bers, claiming they lvere subject to the State's lav;s that
prohibited net, fishing at t!ieir usual and accustomed
places and seeking to enjoin theln from violating the
State's fishing regulations. Thc Supreme Court of thc
State held that the tribe had protected fishing rights
under the Treaty of Medicine Crack and that a ntember
who was fishing at a usual and accustomed fis!iing place
of the tribe mav not be restrai!ied cr enjoined irom doing;
so unless he is violating a state statute or regulation
"which has been established to be reasonable and lieces-
sary for the conservation of the fishin. " 70 Wash. 2d
245, 262, 422 P. 2d 754, 704.
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On review of that decision wc held that, as provided
in the Treaty of Medicine Creek, the "right of taking fish,
at all usual and accustomed grounds and stations [which jis. . . secured to said Indians, in common with all cit-
izens of the Territory" extends to ofi'-reservation fishing
but that "the manner of lishing, the size of the take,
the restriction of commercial fi&cing, and the like may
be regulated by the State ir. . the interest of conservatiou,
provided the regulation meets appropriate standarcls and
does not discriminate against the Indians. " 391 U. S.,
at 395, 398. We found the state court decision hsd not
clearly resolved the question whether barring the "use
of set nets in fresh water streams or at their mouths"
by all, including Indians, snd allov;ing fishing only by
hook and line in these areas was a reasonable and neces-
sary conservation measure. Thc case was retnar. dcd for
determination of that qu stion and also "the issue of equal
protection implicit in the phrase in common with" as
used in the Treaty. Id. , 401-403.

In. Washington the Department, of Fisheries deals with
salmon fishing while steel head trout are under the
jurisdiction of thc Departraent of Game. On our re-
mand the Department of Fisherics changed its regu-
lation to allotv Indian net fishing for salmon lrl the
Puyallup River (but not in the bay nor in the spawning
areas of the river). The Department of Game, how-
ever, conti»ued its total prohibition of net, fidfing for
steel head trout. The Suprente Court of Washington
upheld the rcgulatio»s imposed by the Departtnent of
Fisheries which as noted werc applicable to salmon;
and no party has brought that ruling back here for re-
view. The sole question tendered in the present cases
concerns the regulations of the Department of Game
concerning steel head trout. We granted the petitions
for certiorari. —V. S. —.
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The Supreme Court of Wsshingtott, while upholding
the regulations of the Department, of Game prohibiting
fishing by net for steel head in 1970, 80 Wash. 2d 561,
497 P. 2d 171, held (lri that new fishing regulations for
the Tribe niust, be made each year, supported by "facts
and data that show the regulaticn is necessary for the
conservation" of the steel head; (2) that the prohibi-
tion of net fishing for steel head was proper because
"the catch of the steel head sports fishing alone in the
Puysllup River leaves no more than a sufficient number
of steel head for escapement necessary for the conser-
vation of the steel head fishing in that river. " Id., st
573.

The ban oii all net fishing in the Puyallup River for
steel head ' grants in effect the entire run to the sports
fishermen. whether that aniounts to discrircination un-
der the Treaty is the central questioii in these cases.

VVe knoiv from the record and oral argument that the
present run of steel head trout is mado possible by the
planting of young steel head trout called smolt snd that
the planting program is financedl in large part by the
license fees paid by the sports fishermen. The Washing-
ton Supreme Court said:

"Mr. Clifi'ord J. Millenback, Chief of the Fisheries
Management Division of the Department of Game,
testified that the run of steolhead in the Puyallup
River drainage is betiveen 16,000 snd 18,000 fish
annually; that approxiniately 5,000 to 6,000 sre
native run ivhich is the maximum the Puysllup
system will produce even if undisturbed; that ap-
proximately 10,000 are produce'l by the annual
hatchery plant of 100,000 smolt; that sniolt, small

' "ANiNUAL CATCH LIMIT—STEELHEAD ONLYi Thirty
ateelhead over 30" in length. . ." 1970 Garne Fish Seasons and
Catch Limits, 3 (Dept. of Game).
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steelhead from 6 to 9 inches in length, are released

in April, and make their way to the sea about the

first of August; that, during this tinie all fishing is

closed to perinit their escapement; that the entire

cost of the hatchery smolt plant, , exclusive of some

federal funds, is financed from licensee fees paid by

sports fishermen. The record further shows that
61 per cent of the entire sports catch on the river

is from liatchery planted st clhead; that the catch

of steelhead by the sports fishery, as determined from

"card count" received from the licensed sports fish-

ermen, is around 12,000 to 14,000 annually; * that
the escapement requ! i ed for adequate hatchery needs

and spavaning is 25 per cent to 50 percent of the

run; that the steelhead fishery cannot therefore
withstand a commercial fishery on the Puyallup
River. " 80 Wash. 2d, at M2.

At oral argument counsel for the Department, of Game

represented tlie catch of steel head ihat were developed

from the hatcliery program ivere in one year 60% of the
total run and in another 80%. And he state. d that ap-
proximately 80% of the cost of that program was fi-

nanced by the license fees of sports fishermen. Whether
that issue ivill enierge in this ongoing litigation as a basis
for allocating the catch betu een the tivo groups, we do not
know. We mention it only to reserve decision on it.

At issue presently is the problem of accommodating
net, fishing by the Puyallups with conservation needs of
the river. Our prior decision recognized that net fishing

by these Iiidians for commercial purposes ivas covered

by the Treaty. 391 U. S. 398-399. We' said that "the

-'The Washington Supreme Court noted "that substantially ail

the steel hied fisliing occurs after thiir entrance into the respective
rivers to ivhich Uiey return, " SO Wash. 2d. at 575,
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nner of fishing, . the size of the ts,'ke, the restriction

f commercial fishing and the like may be regulated by

h State in the interest of conservation, provided the

e ulation. . . does not discriminate against the Indians. "

d, 89S. There is discrimination here because all Indian

e fishing is barred and only hook and line fishing,

n irely pre-empted by non-Indians, is alloived.

nly an expert could fairly estime. te ivhat degree of

t fishing plus fishing by hook and line ivould allow the

apenient of fish necessary for perp«tuation of the spc-

i s. If hook and line fishermen now catch all the steel

ad which can be caught within the limits needed for

apement, then that number must in some manner be

stirly apportioned between Indian net fishing and non-

diaii sports fishing so far as that particular species is

c ncerned. What, formula should be employed is not for

u to propose. Thcrc arc many v riubles —the number of

n ts, the number of steel head that can be caught with

i ts, the places where nets can be placed, the length of

t e net season, thc frequency during the season ivhen nets

ay be used. On the other side arc the number of hook

d line licenses that are issuable, the limits of the catch

each sports fisherman, the duration of the season for

s orts fishing, and the like.

The aim is to accommodate the rights of Indians under

e Treaty and the rights of other people.

We do not imply that these fishing rights persist down

o the very last steel head in the r.ver. Rights can be

ontrolled by thc need to conserve a species; and the

ime may come when thc life of a steel head is so pre-

rious in a particular stream that all fishing should be

armed until the species regains assurance of survival.

he police power of the State is adequate to prevent the

teel head from fofioiving the fate of the passenger
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pigeon; and the Treaty does not give the Indians a fed-
eral right, to pursue the last living steel head until it
enters their nets.

We reverse the judgment below .insofar as it treats the
steel head problem and remanrl the case for proceedings
not inconsistent with this opinion.

Bo ordered.
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