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ing in Smith and looked to whether exceptions had been carved out
of the law for conduct other than that sought to be protected under
the Free Exercise Clause. 2 70 Those laws that do provide exceptions
would be subject to the Sherbert test, while those that do not would
be considered of general applicability subject to the Smith test.27 1

Under both the requirements, the Court concluded that the
Sherbert compelling interest test should be applied. 272 After review-
ing the language and history of the ordinances, the Court found
that the ordinances were not neutral and were, therefore, subject to
the Sherbert compelling interest test.273 The Court's review of the
ordinances' general applicability resulted in a similar conclusion.274
The ordinances sought to prohibit cruelty to animals and promote
public health. 275 In the City's application of the ordinances, how-
ever, the ordinances failed to prohibit, and in many cases expressly
allowed, many instances of nonreligious animal killing.2 76 As exam-
ples, the Court cited allowances for fishing, rodent extermination,
and euthanasia of stray domesticated animals.27 7 The City's public
health argument that allowing the ritual sacrifice of animals would

270. Compare City of Hialeah, 508 U.S. at 542-46 with Employment Div., Dep't
of Human Res. Of Or. v. Smith, 494 U.S. 872, 879 (1990).

271. City of Hialeah, 508 U.S. at 542-46.
272. See id.
273. Id. Applying these rules to the ordinances challenged by the Church,

the Court first noted that the ordinances did not seem to be neutral on their face.
Id. at 542. Three of the ordinances contained the terms "sacrifice" and "ritual",
both of which hold "strong religious connotations." Id. at 534. The Court refused
to make a determination on the law's neutrality on this evidence alone, however,
as the two terms had recently acquired a secular meaning. Id. Being so, the Court
sought to determine whether the ordinances targeted the Church's religious con-
duct. Id. at 534-40. Reviewing the ordinances themselves, the Court noted strong
evidence of targeting in the language of the City's initial resolution. Id. at 534-36.
The resolution read: "residents and citizens of the City of Hialeah have expressed
their concern that certain religions may propose to engage in practices which are
inconsistent with public morals, peace or safety ... [and the city is committed] to
prohibit any and all [such] acts of any and all religious groups." Id. at 535. Fur-
ther evidence of targeting was found in the effects of the ordinance. Id. at 535-36.
Here, the Court noted that "the ordinances when considered together disclose an
object remote from [the City's] legitimate concern [ " of reducing animal cruelty.
Id. at 535. "The design of these laws accomplishes instead a 'religious gerryman-
der,' . . . an impermissible attempt to target petitioners and their religious prac-
tices." Id. Such statements arose from the fact that the ordinances themselves
prohibited "few if any animal killings" other than those resulting from the
Church's ritual sacrifices. Id. at 536.

274. Id. at 542-46.
275. Id. at 543.
276. Id.
277. Id. at 543-44.
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lead to improper disposal of animal carcasses also failed as the
Court pointed out that no restrictions were placed on hunters who
were allowed to process their own meat following the killing of the
animal. 278 Finally, the Court pointed out that the City's ordinance
restricting the slaughter of animals to certain zoned areas was un-
derinclusive on its face because it allowed exemptions for the
slaughter of a small number of animals to persons or groups who
sold the meat commercially. 279 For each of these reasons, the
Court found the ordinances not generally applicable and, there-
fore, subjected them to the Sherbert compelling interest test.280

Applying the Sherbert test to the ordinances, the Court found
that the City failed to meet its burden of showing a compelling in-
terest to infringe upon the Church members' free exercise
rights. 28 1 In reaching this conclusion, the Court found that be-
cause the ordinances were underinclusive in their application, and
because the City provided no compelling interest to prohibit
Church member conduct when it allowed the same conduct from
others, the ordinances violated the Church's free exercise rights. 28 2

The changes in free exercise jurisprudence that arose from the
decisions in Smith and its progeny established a two-part test for
those laws alleged to be violative of an individual's free exercise
rights. First, it must be determined whether the law is neutral and
of general applicability. If so, the law will be analyzed under the
Smith hybrid test that requires the law to infringe upon another
constitutionally protected right in order to be unconstitutional. If
the law is found to be non-neutral or not generally applicable, the
more stringent Sherbert compelling interest test will be used.

B. Free Exercise and Compulsory Jury Service

Should the denial of a religious exemption for jury service be
challenged under current free exercise jurisprudence, the denial
would not survive. The first step in the analysis is to determine
whether to apply the Smith hybrid test or the more restrictive Sher-
bert compelling interest test. Under the doctrine laid out in City of
Hialeah, this analysis begins by determining whether the jury selec-
tion laws are neutral and of general applicability. 283

278. Id. at 544.
279. Id. at 545.
280. Id. at 545-46.
281. Id. at 547.
282. Id. at 546-47.
283. Id. at 531-46.
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The test for neutrality laid out in City of Hialeah points to two
separate factors: (1) whether the law is facially neutral, and (2)
whether the law, if facially neutral, was intended to "target... relig-
ious conduct for distinctive treatment."2 84 The language in each
state and federal law dealing with compulsory jury service contains
no express provision requiring service by individuals associated with
any specific religious faith. Nor are there any underlying refer-
ences to terms carrying any specifically religious meaning. 285 The
laws themselves each turn upon their distinct purpose of attempt-
ing to provide a significant number of jurors to satisfy the constitu-
tional rights of the accused. 286 With this being so, there appears to
be no lack of facial neutrality in the laws. Thus, we must then turn
to determining whether the laws target religious objectors.

At this point, the murky and overlapping nature of the distinc-
tion between neutrality and general applicability again raises its
head.287 In City of Hialeah, the ordinances passed by the city council
were specifically drafted for the distinct purposes of prohibiting the
ritual animal sacrifice of animals by proponents of the Santeria
faith.28 8 Evidence of the ordinances' lack of neutrality could be
found in the terms of the ordinances, the fact that the ordinances
only effected animal sacrifice as it applied to members of the
church, and, according to Justice Kennedy, the intent of the ordi-
nances as evidenced by their legislative history.289 However, the im-
portant aspect is not the neutrality of the laws as they were drafted
but rather the unintended effects the laws have on religious con-
duct. Here, as both Justices Kennedy and Scalia noted, it may be
necessary to look to the question of general applicability to deter-
mine whether the laws are neutral.290

Review of the laws' general applicability can be viewed in terms
of either the City of Hialeah decision or the earlier Smith decision.
In both cases, the determinative issue was whether the laws carved
out exceptions to their applicability. 29 1 In Smith, the law in ques-
tion, which made it illegal to consume peyote, did not provide an
exception for the religious or other use of the drug.292 The Court

284. Id. at 533-34.
285. See discussion supra Part I.A.
286. See discussion supra Part I.A.
287. See City of Hialeah, 508 U.S. at 533-42.
288. Id. at 540.
289. Id. at 533-42.
290. Id. at 531, 557-59.
291. Id. at 542-46; Employment Div., Dep't of Human Res. of Or. v. Smith,

494 U.S. 872, 878 (1990).
292. Smith, 494 U.S. at 876.
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stated that such generally applicable laws are not required to pro-
vide a religious exception unless the law also infringes upon an-
other constitutionally protected right.29 3 In City of Hialeah, the
Court found itself in the opposite position of reviewing a set of laws
that provided a number of individualized exceptions. 294 In City of
Hialeah, the stated goals of the City's ordinances were to prevent
animal cruelty and to protect the public health.295 Because the
Court found the laws to include exceptions for hunting, fishing,
extermination, and the slaughter of a small number of animals for
commercial purposes, the Court stated that the City could not re-
fuse to carve out a religious exception for the ritual sacrifice of ani-
mals without first providing a compelling government interest for
refusing to do so. 29 6

When comparing the laws associated with compulsory jury duty
to those in the Smith and City of Hialeah decisions, it is necessary to
note the large number of disqualifications and exceptions provided
in the compulsory jury duty laws. 29 7 These disqualifications and ex-
ceptions range from the compelling-disqualification due to hav-
ing an interest in the litigation-to the somewhat more mundane-
not being able to provide a babysitter for a child.298 Regardless of
whether these exceptions are compelling, the issue is that they pro-
vide a government-sanctioned benefit to a subset of the population
while refusing to provide this same benefit to another subset seek-
ing to exercise its constitutionally protected freedoms under the
Free Exercise Clause.

These exceptions alone provide compelling evidence that the
laws should not be dealt with under the Smith hybrid test. However,
the laws themselves go a step further in confirming this determina-
tion based on the high level of individualized government assess-
ment associated with the voir dire process. 299 In Smith, the Court
noted that it refused to apply the Sherbert compelling interest test
because Sherbert "was developed in a context that lent itself to indi-
vidualized governmental assessment of the reasons for the relevant
conduct."30 0 In Sherbert, the officer in charge of dispensing employ-

293. See id. at 879.
294. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520,

543-44 (1993).
295. Id. at 543.
296. Id. at 546-47.
297. See supra Part I.A.
298. See supra Part I.A.
299. See supra Part I.A.
300. Employment Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872,

884 (1990).

Imaged with the Permission of NYU Annual Survey of American Law

2009]



310 NYU ANNUAL SURVEY OF AMERICAN LAW [Vol. 65:269

ment benefits had the authority to determine whether the claimant
refused employment for "good cause." 30 1 This authority created a
situation where the Court felt that, in order to protect the free exer-
cise rights of the claimant, it must subject the law in question to a
high level of scrutiny.30 2 In Smith, the Court expressly refused to
apply the same strict scrutiny test to a situation where no exceptions
were allowed and no individualized assessment was made by the
government.

3 03

During voir dire, both the court and each litigant's lawyers are
given the authority to investigate and strike potential jurors with or
without cause.30 4 This system, like the one present in Sherbert,
grants government officials-whether the judge or the lawyers as
servants of the court-great leeway in determining the fate of a po-
tentialjuror.3 0 5 Such discretion will, as it did in Sherbert, subject the
law to the greater scrutiny provided by the compelling interest test
in order to sufficiently protect the potential juror's free exercise
rights. 30 6 The Sherbert compelling interest test requires that: (1) the
government show that it has some compelling interest to infringe

301. Sherbert v. Verner, 374 U.S. 398, 401 (1963).
302. See id. at 406-08.
303. Smith, 494 U.S. at 890.
304. See supra Part I.A.
305. See supra Part I.A.
306. Although this analysis finds that state and federal laws regarding compul-

sory jury service as applied to Anabaptists requires application of-and ultimately
fulfills-the Sherbert compelling interest test, it should be pointed out that the re-
sults would be the same under the Smith hybrid test. Application of the Smith hy-
brid test would find that the Anabaptist First Amendment right to free speech
would be infringed by requiring Anabaptists to speak out against the accused and
place the civic laws of the government above their more highly regarded laws of
God. The situation is analogous to that of the children in West Virginia State Board
of Education v. Barnette, 319 U.S. 624 (1943). In that case, the Court concluded that
the children's constitutional right to freedom of speech was violated when the
state imposed penalties on the children after they refused to salute and pledge
allegiance to the American flag. Id. at 629-30. The children in Barnette were Jeho-
vah's Witnesses and held the belief that pledging allegiance would violate their
belief that allegiance to God is placed above that of country. Id. The Court found
that the children's refusal to salute and pledge the flag was constitutionally pro-
tected and held that the Board of Education could not silence their dissent with-
out first showing that a "clear and present danger" existed in allowing the children
to refrain from taking part in the salute and pledge. Id. at 633. Like Barnette, the
Anabaptist failure to take part in speaking out for or against the accused in court
infringes upon their constitutionally protected freedom of speech and thus fulfills
the Smith hybrid test. Compulsory speech, as found in both Barnette and the Ana-
baptist jury service situation, finds strong support in qualifying a claim under the
hybrid test. The Smith Court itself cited Barnette as an example of a case that in-
fringed upon both free exercise and free speech rights. Smith, 494 U.S. at 882.
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upon the appellant's First Amendment rights, and (2) the law be
narrowly tailored to achieve the state's interest.30 7

The Minnesota Supreme Court has provided insight into
whether the government would be able to present a compelling in-
terest in the jury service context. In In reJenison, a potential juror
sought to be exempted from jury service because her religion re-
quired her not to judge others.3 0 8 The trial court rejected her argu-
ment that she was exempt because service was in conflict with her
religious principles and held her in contempt for her refusal to
serve. 30 9 After serving seven days in custody, the potential juror was
released pending review of her case upon appeal. 310 In its first re-
view of the case, the Minnesota Supreme Court ruled against the
potential juror, finding the lack of religious exception analogous to
laws punishing conscientious objectors. 311 Under the conscientious
objector statutes, the exception for service on a jury must be ex-
tended by the legislature, and the court found that similar exemp-
tion from the state's compulsory jury service laws require the
same.312 On appeal, the United States Supreme Court remanded
the case for the state court to consider the Court's decision in Sher-
bert.313 The state supreme court's second decision in the case re-
versed its earlier decision and held that the government failed to
provide the court with a compelling interest to override "the [po-
tential juror's] right to the free exercise of her religion." 314 The
court specifically rejected the government's argument that the state
had a compelling interest in acquiring competentjurors to sit on its
juries. 315

It is extraordinarily difficult to conceive that the Supreme
Court could find the government's interest in acquiring competent
jurors compelling. The wide range of exceptions provided in the
compulsory jury service laws provides ample evidence that the laws
themselves are not dependent upon universal participation. Large
numbers of exemptions are allowed for a wide range of reasons that

Anabaptist dissent from compulsory jury service would similarly find qualification
under the Smith hybrid test through free exercise and free speech violations.

307. See Sherbert v. Verner, 374 U.S. 398, 406-07 (1963).
308. 120 N.W.2d 515, 516 (Minn. 1963), vacated per curiam, 375 U.S. 14

(1963).
309. Id.
310. Id.
311. Id. at 519.
312. Id.
313. In reJenison, 375 U.S. 14, 14 (1963).
314. In reJenison, 125 N.W.2d 588, 589 (Minn. 1963).
315. Id.

Imaged with the Permission of NYU Annual Survey of American Law

2009]



312 NYU ANNUAL SURVEY OF AMERICAN LAW [Vol. 65:269

fail to rise to the level of importance of protected constitutional
rights. 3 16 Any argument that such an interest would be compelling
is therefore weak and unlikely to sway the Court.

In addition to the requirement that the government provide a
compelling interest in order to infringe upon the appellant's First
Amendment rights, the government has the additional hurdle of
showing that the law is narrowly tailored to achieve its interest.31 7

In this instance, provided the large number of exceptions allowed
by the compulsory jury service laws, the government cannot refute
the charge that its laws are underinclusive. Like the ordinances in
City of Hialeah, which provided exceptions for the commercial
slaughter of animals outside of zoned areas, fishing, and hunt-
ing,3 18 the compulsory jury service laws each provide a large num-
ber of exemptions ranging from those for students to those for
good cause. In providing for these exemptions, the government
"fail[s] to prohibit nonreligious conduct.., in a similar or greater
degree than [an exemption]" for religious reasons would.3 19 The
laws, therefore, fail to be narrowly tailored in achieving their intent.

In conclusion, two separate and distinct tests have evolved to
determine the constitutionality of laws alleged to infringe upon the
free exercise of religion. There is little room for a government ar-
gument that failure to provide an exemption for service based upon
religious convictions complies with our free exercise rules. The
large number of nonreligious exemptions and the deference to in-
dividualized government assessment in the voir dire process doom
the government argument. Thus, so long as multiple non-religious
exemptions to jury service are provided, the Constitution requires
an exemption for those who object to jury service on religious
grounds.

IV.
PROPOSAL MODELED ON MILITARY

CONSCIENTIOUS EXEMPTION

Having concluded that so long as multiple nonreligious ex-
emptions to jury service are provided, the Constitution requires an
exemption from jury service for those who object on religious
grounds, this Part develops a proposed exemption to fulfill that re-

316. See supra Part I.A.
317. Sherbert v. Verner, 374 U.S. 398, 407 (1963).
318. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520,

546-47 (1993).
319. Id. at 543.

Imaged with the Permission of NYU Annual Survey of American Law



ANABAPTIST CONSCIENCE

quirement. In constructing the proposal, it is illustrative to con-
sider the conscientious objector exemption from military service
for several reasons. First, it is the quintessential conscientious ob-
jection exemption in American legal history.320 Second, military
conscription and jury conscription are quite conceptually similar.
Both involve requiring involuntary service of citizens in an essential
activity of American government. When volunteers are insufficient
for military or jury service, service is required regardless of personal
convenience or preference. Third, as a matter of history, the mili-
tary exemption was created primarily for the benefit of Anabaptists
and Quakers.3 21 Jury service, for the Anabaptists, involves the same
conflict of conscience. Fourth, as described below, a conscientious
objector exemption from military service has long been statutorily
granted, while no similar exemption for jury service has been
made. 322 Thus, given the similarities between the two, the long-
standing statutory military exemption is especially useful for model-
ing a statutory exemption to jury service.

320. KENT GREENAWALT, 1 RELIGION AND THE CONSTITUTION: FRE EXERCISE

AND FAIRNESS 49 (2006).
321. Major Joseph B. Mackey, Reclaiming the In-Service Conscientious Objection

Program: Proposals for Creating a Meaningful Limitation to the Claim of Conscientious
Objection, ARMY LAW, Aug. 2008, at 31, 32 & n.12. Quaker refusal to engage in
warfare against the Native Americans ultimately cost them the right to govern
Pennsylvania, which had been founded by William Penn, a prominent Friend. For
an introduction to this history, see, e.g., Guy Franklin Hershberger, Pacifism and the
State in Colonial Pennsylvania, 8 CHURCH HIST., 54, 54-74 (1939). Quakers led the
earliest massive noncompliance with draft laws (in West New Jersey in 1704). STE-
PHEN M. KOHN, JAILED FOR PEACE: THE HISTORY OF AMERICAN DRATr LAw VIOLA-

TORS, 1658-1985 6 (1986). The Anabaptists were later in their migration, but were
sufficiently organized by the Civil War to petition Abraham Lincoln for an exemp-
tion from military service. DRIEDGER & KRAYBILL, supra note 137, at 27-29, 31, 57.
Their request was honored in the 1864 Military Draft Act, which was the first post-
Colonial exemption specifically for conscientious objectors. Mackey, supra, at 31,
32.

322. As a result of the statutory grant of the exemption, the Supreme Court
has never had an occasion to consider the constitutional free exercise arguments
of religious objectors to military service. The Supreme Court itself noted the issue
remains open as to whether the Free Exercise Clause grants a constitutional ex-
emption from military service to sincere religious objectors who object to participa-
tion in all wars. Gillette v. United States, 401 U.S. 437, 461 n.23 (1971). Since the
statute provides broad protection, the constitutional issue is unlikely to arise for
review. Nevertheless, some secondary sources obfuscate the issue by simply stating
that military exemption is a matter of statutory, rather than constitutional, right.
See, e.g., 53 AM. JUR. 2D Military and Civil Defense § 99 (2006).
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A. Military Conscientious Objector Exemption

Due primarily to the Quaker resistance to military conscrip-
tions, colonial governments established a conscientious objector ex-
emption to military service. 323 During the Revolutionary War, the
Continental Congress exempted religious conscientious objec-
tors. 324 Four states' representatives to the Constitutional Conven-
tion insisted on constitutional protection for religious objectors to
war, 325 and James Madison's originally proposed Bill of Rights read
that "no person religiously scrupulous of bearing arms shall be
compelled to render military service in person. '3 26 The provision
was not ultimately included, most likely because states' rights sup-
porters did not want the federal government undermining the in-
dependence of state militias, which they believed essential to
protect themselves from federal tyranny. 27 The early constitutions
of Delaware, Pennsylvania, New York, and New Hampshire pro-
vided exemptions. 328 The first federal exemption to military service
specifically for conscientious objectors was included in the 1864
Draft Act.3 29

During World War I, the relevant conscientious objector ex-
emption was found in the Selective Service Law of 1917, which pro-
vided as follows:

[N] othing in this Act contained shall be construed to re-
quire or compel any person to serve in any of the forces herein

323. Mackey, supra note 321, at 31-32.
324. KOHN, supra note 321, at 9-10; Brent D. Thomas, The Impact of the Gulf

War on Conscientious Objectors, 61 U. Mo. KAN. CITY L. REv. 67, 71 (1992); Fredrick
L. Brown et al., Conscientious Objection: A Constitutional Right, 21 NEW ENG. L. REV.

552 (1985); John P. C. Fogarty, Note, The Right Not to Kill: A Critical Analysis of
Conscientious Objection and the Problem of Registration, 18 NEW ENG. L. REv. 655,
657-58 (1983); cf Peter Brock, STUDIES IN PEACE HISTORY 33-44 (1991) (describ-
ing a Virginia law passed in 1756 during the French and Indian War which permit-
ted draftees to escape military service "on payment of ten pounds or by providing a
substitute"; Quakers were still morally opposed to paying the fee because doing so
supported the war).

325. Thomas, supra note 324, at 71-72; Maj. David M. Brahms, They Step to a
Different Drummer: A Critical Analysis of the Current Department of Defense Position Vis-a-
Vis In-Service Conscientious Objectors, 47 MIL. L. REv. 1, 5 (1970); Fogarty, supra note
324, at 658.

326. Thomas, supra note 324, at 72; Brown, supra note 324, at 553-54.
327. GREENAWALT, supra note 320, at 50; Thomas, supra note 324, at 72-73;

Brown, supra note 324, at 555.
328. KOHN, supra note 321, at 10.
329. Mackey, supra note 321, at 32. Prior to this Act, other exemptions (such

as ones that could be purchased) provided protection to some conscientious objec-
tors but were not specifically or exclusively for their benefit. Id.
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provided for who is found to be a member of any well-recog-
nized religious sect or organization at present organized and
existing and whose existing creed or principles forbid its mem-
bers to participate in war in any form and whose religious con-
victions are against war or participation therein in accordance
with the creed or principles of said religious organizations, but
no person so exempted shall be exempted from service in any
capacity that the President shall declare to be noncombatant

330

Thus, the exemption during this time was not available to any
individual who conscientiously opposed military service but only to
one who was a member of a well-recognized sect with principles
that prohibited war service. It should also be noted that this ex-
emption still required even a conscientious objector to serve in the
military albeit in a capacity that the President determined to be
"noncombatant."33 1

In 1940 the law was substantially revised. The test was no
longer based upon membership in a well-recognized religious
group that prohibited participation in war, but, rather, was based
upon individual conscientious opposition, by reason of religious
training and belief, to participation in war.3 3 2 Another important
change was that conscientious objectors were not necessarily in-
ducted into the service and assigned non-combatant service (as de-
fined by the President), but rather could provide alternative service
under civilian control. 333 This was very important to many consci-
entious objectors who objected not only to combat but any military
service.

33 4

330. Act of May 18, 1917, ch. 15, Pub. L. No. 65-12, 40 Stat. 78 (1917).
331. Despite statutory recognition that the treatment of conscientious objec-

tors during World War I involved legal repression, torture, and mistreatment that
should not be overlooked, it is not directly relevant for purposes of articulating a
jury exemption, and thus a full discussion is beyond the scope of this Article. See
KOHN, supra note 321, at 25-45.

332. 50 App. U.S.C. § 305, Selective Training and Service Act of 1940, ch. 720,
§ 5, 54 Star. 885, 889 (expired Mar. 31, 1947) (providing for the common defense
by increasing the personnel of the armed forces of the United States and its
training).

333. 53 AM. JUR. 2D Military and Civil Defense § 101 (2006).
334. Exactly what counts as a "non-combatant" role in wartime military service

is unclear to many objectors. During World War I, objectors were faced with hav-
ing to declare what they were and were not willing to do, which meant suffering
under their military managers who demanded more than the objectors were will-
ing to do. THE AMISH AND THE STATE, supra note 113, 44-48. In contrast, civilian
control of alternative service projects during World War II was managed by the
Brethren, Mennonite, and Quaker denominations. Id. at 50.
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The 1940 law replaced a membership test with a test based
upon "religious training and belief' regardless of the religious
group to which one belonged. This statutory revision forced courts
to address the meaning of "religious training and belief. '3 35 In re-
sponse, in 1948, Congress amended the statute to define "religious
training and belief' as an "individual's belief in a relation to a Su-
preme Being involving duties superior to those arising from any
human relation, but (not including) essentially political, sociologi-
cal, or philosophical views or a merely personal moral code. '3 3 6 In
United States v. Seeger the Supreme Court had to determine what
this definition meant for those who objected to participating in war
but did not necessarily consider themselves "religious" in the terms
used by Congress.337 The Supreme Court concluded that

Congress, in using the expression "Supreme Being" rather
than the designation "God," was merely clarifying the meaning
of religious training and belief so as to embrace all religions
and to exclude essentially political, sociological, or philosophi-
cal views. We believe that under this construction, the test of
belief "in a relation to a Supreme Being" is whether a given
belief that is sincere and meaningful occupies a place in the
life of its possessor parallel to that filled by the orthodox belief
in God of one who clearly qualifies for the exemption. Where
such beliefs have parallel positions in the lives of their respec-
tive holders we cannot say that one is "in a relation to a Su-
preme Being" and the other is not.3 38

In other words, the Supreme Court effectively eliminated the
"Supreme Being" requirement, and so, in response, Congress elimi-
nated the "Supreme Being" language itself from the statute in
1967.339 The following is the current statutory exemption:

Nothing contained in this title shall be construed to require
any person to be subject to combatant training and service in
the armed forces of the United States who, by reason of relig-
ious training and belief, is conscientiously opposed to partici-
pation in war in any form. As used in this subsection, the term
"religious training and belief' does not include essentially po-

335. See Berman v. United States, 156 F.2d 377 (9th Cir. 1946); United States
v. Kauten, 133 F.2d 703 (2d Cir. 1943).

336. 380 U.S. 163, 172 (1965).
337. Id. at 165-66.
338. Id.
339. Pub. L. No. 90-40, 81 Stat. 100 (codified at 50 App. U.S.C. § 456(j)

(1967)).
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litical, sociological, or philosophical views, or a merely per-
sonal moral code. 340

Four years after the Seeger case, the Supreme Court considered
the current language in Welsh v. United States.341 Again, the Su-
preme Court expanded the exemption, concluding that the "sec-
tion exempts from military service all those whose consciences,
spurred by deeply held moral, ethical, or religious beliefs, would
give them no rest or peace if they allowed themselves to become a
part of an instrument of war."342 This broad definition still does
not include, the Court explained, those opposed to war but "whose
beliefs are not deeply held" and "those whose objection to war does
not rest at all upon moral, ethical, or religious principle but instead
rests solely upon considerations of policy, pragmatism, or expedi-
ency. 13 43 This continues to be the definition used.

As a result of this definition, a man may be entitled to a consci-
entious objector exemption from compulsory military service, but
he is nevertheless required to register for the draft if he is between
the ages of eighteen and twenty-six. 3 44 From the pool of those reg-
istered, an impartial process is to be used to select those who are to
be inducted into military service.3 45 Prior to induction, a registrant
is required to appear for examination and classification by the local
draft board.3 46 It is at this point, rather than upon registration, that
the conscientious objector can claim the exemption. 347 If he does
not object to military service but only to combatant service, he may
be inducted into the military but assigned only non-combatant du-
ties during his term of service.3 48 Alternatively, if he objects to all
military service, the local draft board director may assign him to
"civilian work contributing to the maintenance of the national
health, safety, or interest" for period of time equal to military
service.

349

It is useful to note that the conscientious objector exemption is
not the only exemption to compulsory military service. Only men

340. Id.
341. Welsh v. United States, 398 U.S. 333 (1970).
342. Id. at 344.
343. Id. at 342-43.
344. 50 App. U.S.C. § 453 (2000); United States v. Schmucker, 815 F.2d 413,

417 (6th Cir. 1987); United States v. Kerley, 787 F.2d 1147, 1148 n.] (7th Cir.
1986).

345. 50 App. U.S.C. § 455(a); 32 C.F.R. § 1624.1 (2008).
346. 50 App. U.S.C. § 454(a); 32 C.F.R. § 1621.3 (2008).
347. 50 App. U.S.C. § 454(a); 32 C.F.R. § 1636.2 (2008).
348. 50 App. U.S.C. § 456(j).
349. Id.
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of certain ages required to register for compulsory military ser-
vice.3 50 In other words, all women and most men (i.e., those
outside of the age range) are excluded from compulsory military ser-
vice. 351 Those men who are not physically able or mentally able to
serve are not qualified to serve.352 Religious ministers are exempted
from service.3 53 Statutory deferments of service are available for
certain elected officials,3 54 those in certain occupations, 55 and stu-
dents,)3 5 6 while regulatory deferments are made available in certain
other situations, such as on the basis of hardship to dependents. 357

Thus, the military service provides several different types of excep-
tions: those not required to register; those disqualified by reason of
physical or mentality disability; those exempt as a result of being a
religious minister (regardless of the religion's beliefs about war);
and those deferred so long as certain conditions continue (such as
occupation, studies, or hardship) .35 These multiple exceptions are
ranked to address the possibility that a given individual might qual-

ify for more than one. 35 9 The conscientious objector status is the
last classification to which one is entitled, which means, for exam-
ple, if a man is both a student and conscientious objector, he will be
classified as a student.3 60

Since the conscientious exemption to military service is para-
digmatic and has a well-established history, it is a useful exemplar to
consider when proposing a similar exemption for jury service. As
with jury service, the government has an interest in compelling mili-
tary service regardless of preferences, under certain situations, yet

350. Id. § 453(a).
351. Id.
352. Id. § 454(a).
353. Id. § 456(g)(1).
354. Id. § 456(f).
355. See id. § 456(h).
356. Id. § 456(i).
357. 32 C.F.R § 1642.3 (2008).
358. So long as multiple nonreligious exemptions are provided from military

service, the Constitution arguably requires an exemption on religious grounds, un-
less the government can establish a compelling interest to deny a religious exemp-
tion. In other words, the free exercise arguments in favor of a jury exemption
could be used for a military exemption as well, but such arguments have no con-
temporary practical effect so long as the current military system exempts conscien-
tious objectors. Since the current interpretation of the military exemption statute
actually provides protection for non-religious objectors, it thereby seems likely to
provide greater protection than what could be deduced on the arguments for the
free exercise of religion.

359. 32 C.F.R § 1633.6 (2008).
360. Id.
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provides multiple exceptions. The test for conscientious objection
has evolved considerably. Initially, it was premised upon member-
ship in certain religious bodies, but, currently, it is focused on the
strength and nature of the individual's beliefs. Alternatives to mili-
tary service have evolved from solely government-controlled service
to civilian controlled alternatives for those who object to all govern-
ment service. Proposing a conscientious objector exception to jury
service modeled on the military exception allows the proposal to
gain leverage from the history of the military exemption, thus hope-
fully more efficiently providing a workable exception.

B. The Military Exemption and the Juy System

One important similarity between jury exemptions and military
exemptions is that both reflect two simultaneous risks. One is the
risk to the objector's conscience if forced to serve. Another is the
risk to the public interest if the objector serves. As important as is
the objector's right to religious freedom, it is important to remem-
ber that the exemption serves another purpose. In addition to the
interests of the objector, the military has a strong interest in exclud-
ing conscientious objectors from military service because they will
not obcy orders and will "detrimentally affect mission accomplish-
ment" and "moral and discipline."361 Similarly, an objector to jury
service will refuse to cooperate and otherwise be detrimental to the
"mission" of the jury system. Thus, in articulating an exemption, it
is as important to focus on eliminating objectors in order to serve
the public interest, as it is to consider the rights of the objectors
themselves.

While there is no statutory conscientious objector exemption
for jury service, the evolution of the military exemption provides
pragmatic insights on defining such an exemption. The standard
for the military exemption has evolved from membership in certain
groups into the current focus on the depth of belief. The standard
that currently operates in this realm is a mixture of statutory lan-
guage and Supreme Court interpretation .3 62 These two elements
may be synthesized as excusing any person whose conscience,
spurred by deeply held moral, ethical, or religious beliefs forbids
such participation, so long as his or her opposition is not based
upon considerations of policy, pragmatism, or expediency.363 Al-
though the constitutional right to be conscientiously exempted
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363. Id.
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from jury service is founded on a free exercise of religion argu-
ment, extending this exemption to those whose objection is based
on moral or ethical beliefs is advisable for two reasons. First, the
Supreme Court, when faced with a statute explicitly premising an
exemption on religion, interpreted the statute to include moral
and ethical beliefs, thereby avoiding the complex task of determin-
ing what is and is not a valid religion. 364 Second, granting religious
exemptions creates the risk of crossing the line between exempting
one individual because of his or her religious conscience and estab-
lishing a preference for certain religious principles. 65 For these
two practical reasons, it is best to avoid distinguishing between a
religious conscience and a non-religious conscience when both
make the same claim. Otherwise, defining what counts as "relig-
ious" becomes the central issue.

In comparing the military exemption and the jury system in
the context of articulating an exemption for the latter similar to the
one in the former, there are two guiding conclusions. First, an ex-
emption serves the dual purpose of respecting the conscience of
the individual and protecting the functional integrity of the govern-
ment activity. Second, the definition of conscientious objector
should avoid distinguishing between those who make the claim
from a religious conscience and those who make it from an equally
sincere, ethical but non-religious conscience.

C. Proposal

In order to protect the constitutional rights of those who con-
scientiously object to jury service, as well as the rights of the litigants
involved in jury trials, the jury system must be modified at both the
federal and state level. Federally, this would require amending the
stated purposes of the Jury Selection and Service Act of 1968 to
include this protection as a goal of the federal jury system.3 66 The
local plans would then need to be amended to pursue the new goal.
On the state level, the relevant jury procedure statutes would need
to be amended. Both the local plans and statutory amendments
would need to address (1) where among current exceptions the
conscientious objector exception should be located and (2) who
should qualify for the conscientious objector exemption.

364. Although it is sometimes necessary for a court to define the "religious," it
is a complex task with significant pitfalls, such as judges favoring what is familiarly
religious over what is unorthodox. See GREENAWALT, supra note 320, at 125.

365. See id. at 60.
366. See 28 U.S.C. § 1863 (2006).
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In considering where in the existing scheme a conscientious
objector exemption should be placed, the objective should be to
locate the exemption in the scheme at the point that would remove
the objector as a potential juror as quickly and simply as possible, so
that there is no risk of the juror being impaneled, and with the
minimal use of time and other resources by the court and litigants.
In a state system such as Texas, this could be accomplished by deny-
ing an objector is "qualified" to serve on the jury,367 and, in the
federal system, the analogous provision would be to deny that the
objector is "competent. '' 368 Both of these categories preclude fur-
ther movement into the jury pool and impaneling system, which
would require the use of court or litigant resources to remove the
individual. This is the simplest point for eliminating all risk that
the objector becomes an obstinate juror. In the state system, the
issue of qualification is presented when the potential jurors are first
gathered,369 and, in the federal system, the issue of competence is
addressed in a questionnaire mailed to potential jurors' homes.370

There is no earlier point in the process in which to insert the con-
scientious exemption.

Drawing from the contemporary military exemption standard,
defining who should qualify for the jury exemption is not difficult.
Under a statutory scheme similar to the one in Texas, any potential
juror whose conscience, spurred by deeply held moral, ethical, or
religious beliefs, forbids such participation, would not be qualified
to serve as ajuror so long as his or her opposition to jury service is
not based upon considerations of policy, pragmatism, or expedi-
ency. 37 1 In the federal plans, such ajuror would not be considered
competent to serve. In the state system, an objector would claim to
meet this definition when the potential jurors are first gathered and
the issue of qualification is presented.3 72 In the federal system, the
exemption would be claimed on the questionnaire mailed to poten-
tial jurors' homes.3 73

367. TEX Gov'T CODE ANN. § 62.101 (Vernon 2005).
368. N.D. Tex. Jury Plan, supra note 77, at 8.
369. See, e.g., McCormick, supra note 53, at § 67.22. As a practical matter,

jurors have likely already been given the opportunity to identify these issues in
writing. 49 TEX. JUR. 3D Jury § 54.

370. 1 FEDERAL JURY PRACrICE, supra note 9, at § 3.04.
371. See Welsh v. United States, 398 U.S. 333, 342-43 (1970).
372. See, e.g., McCormick, supra note 53, at § 67.22. As a practical matter,

jurors have likely already been given the opportunity to identify these issues in
writing. 49 TEx. JUR. 3D Jury § 54.

373. N.D. Tex. Jury Plan, supra note 77, at 6-7.
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V.
CONCLUSION

Statutorily protecting conscientious objectors to jury service
from being impaneled protects both the interests of the objector
and the public interest in a duly functioning jury system. Amend-
ing the federal statute under which federal district courts issue their
jury plans, as well as amending those plans and state statutes regu-
lating jury procedures would be necessary. These amendments
should allow a conscientious objection exemption based on the ex-
emption provided in the military system, which does not distinguish
between ethical and religious opposition, so long as the opposition
is deeply held and unconditional. Those who qualify for this ex-
emption should be considered to fail qualification or competency
requirements for jury service.
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