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The Parameters, Progressions, and
Paradoxes of Baron Bramwell
by ANITA

RAMASASTRY*

Introduction
On November 29, 1882, at the first general meeting of the Liberty
and Property Defence League, George William Wilshire, Baron Bramwell
of Hever, a former Lord Justice of Appeal and a current member of the
House of Lords, gave the opening address as President.l "All we want is
to be left alone," declared Bramwell in opposition to the state's supposed
growing intrusion upon the rights of the individual. In a decade of waning
adherence to the ideology of laissez faire, Bramwell remained one of its
staunch proponents. "Everything that has been done for this country," he
maintained, "has been done by that new subject of persecution - the capitalist."

2

At the end of his judicial career, Bramwell still had an unswerving
faith in capitalism and the unregulated free market as sources of English
prosperity. "I like to be governed as little as possible" was one of
Bramwell's most favored statements. 3 Bramwell thus lived and died vig*Anita Ramasastry: B.A. 1988, Harvard College, M.A. 1990 University of Sydney, J.D.
1992 Harvard Law School, Assistant Professor of Law, Legal Studies Program, The Central
European University, Budapest, Hungary, August 1993 - September 1994, Staff Attorney,
Federal Reserve Bank of New York, September 1994-Present. The author would like to
thank Professors Morton Horwitz and Professor Richard Epstein for introducing her to
Bramwell during the world of first year Torts and for their unflagging interest in Bramwell,
Professors Charles Donahue and Terry Fisher and Cathy MacCauliffe for their invaluable
comments and advice, and Justice Alan B. Handler for his enthusiasm for my research. A
special thanks goes to Professor Walter J. Walsh, my intellectual companion and biggest
supporter. Research for this article was made possible by a grant from the Mark DeWolfe
Howe Fund of Harvard Law School.
1. BARON BRAMWELL, LORD BRAMWELL ON LIBERTY AND OTHER
SPEECHES, FIRST GENERAL MEETING OF THE LIBERTY AND PROPERTY
DEFENCE LEAGUE AT THE PRESIDENCY OF LORD BRAMWELL (1882) (hereinafter
cited as "BRAMWELL"). The Liberty and Property Defence League (the "LPDL"), was
founded in 1881 in defense of laissez faire and in opposition to the perceived threat of
municipal socialism and collectivism in England. N. Soldon, Laissez Faire as Dogma: The
Liberty and PropertyDefence League, 1882-1914 in ESSAYS IN ANTI-LABOUR HISTORY, 208 (Kenneth D. Brown ed. 1974) (hereinafter cited as "SOLDON" ). According to its
statement of purpose: "The League opposes all attempts to introduce the State as competitor
or regulator into the various departments of social activity and industry which would otherwise be spontaneously and adequately conducted by private enterprise." Quoted in BARON
BRAMWELL, LAISSEZ FAIRE 28 (1884) (hereinafter cited as "LAISSEZ FAIRE").
2. BRAMWELL, supra note 1, at 7.
3. See, e.g., letter from Baron Bramwell to Lord Elcho (founder of the LPDL), quoted in
SELF HELP VERSUS STATE HELP, THE LIBERTY AND PROPERTY DEFENCE
LEAGUE, ITS ORIGINS, OBJECTS AND INAUGURAL MEETING 31 (1882)
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orously espousing the doctrine of freedom of contract "meaning the
unchecked power of making contracts, and the means of enforcing them
after they were made." 4
As perhaps the dominant English judge of the Victorian era, Baron
Bramwell had every opportunity to convert his libertarian philosophy into
political reality. Bramwell's career at both the bench and bar spans over
fifty years. His judicial tenure was longer than that of any other nineteenth
century English judge. During this period, he was both a potent and a prolific figure in Anglo-American legal circles. It was remarked that "[f]or
nearly thirty years he was the best known of English judges. . . .In
America he was known almost as well as in England. There his judgments
were read with as much respect as here."5 Among his American correspondents were Theodore Sedgwick and the great codifier David Dudley
Field.6 Praising the Baron, Field asked Bramwell to "count me as one
who has great admiration for your life and labours." 7 In his obituary,
Bramwell was hailed as "one of the ablest judges and most learned
lawyers of his generation." 8 Brian Simpson, a legal historian who has
summarized the lives of many great jurists in his BiographicalDictionary
of the Common Law, notes that a biography of the Baron is "long overdue."9
After working as a special pleader and barrister, Bramwell was
appointed to the Court of Exchequer in 1856. He sat on the bench for
twenty years until the establishment of the Court of Appeal under the
Judicature Acts in 1876. He then served as a Lord Justice of Appeal until
his retirement in 1881. The rest of Bramwell's days were spent in the
House of Lords, where he frequently heard appeals. As one commentator
notes, "few judges have been more liked by the Bar than Lord Justice
Bramwell. Gifted with great natural vigour of mind and quickness of
apprehension, he was yet remarkably patient in listening to their argu(hereinafter cited as "SELF HELP VERSUS STATE HELP"). As another commentator
noted in a profile written after the Baron's death, "Against an unreasoning rush to State
Socialism no one fought more sturdily than Lord Bramwell." John MacDonnell, Lord
Bramwell, A Sketch, 108 TEMPLE BAR 486, 506 (July 1896) (hereinafter cited as "Mac
DONNELL").
4. 22 DICTIONARY OF NATIONAL BIOGRAPHY 257 (Supp. 1921-22).
5. MacDONNELL, supra note 3, at 486-87. The author adds that "[tlo many persons
Lord Bramwell had become the impersonation of English justice." Id at 487.
6. CHARLES FAIRFIELD, SOME ACCOUNT OF GEORGE WILLIAM WILSHERE
BARON BRAMWELL OF HEVER AND HIS OPINIONS 27 (1898) (hereinafter cited as
"FAIRFIELD").
7. Letter from David Dudley Field to Bramwell (Apr. 27, 1892). Unfortunately, this letter
arrived in England after Bramwell's death. In the same letter, Field remarked, "It grieves me
to hear of your bodily afflictions, the face of the fine photograph that you have sent me does
not betray suffering .... I have sent the picture to be framed, and shall hang it in my library.
Thus I shall ever look into the eyes of a great jurist." Quoted in id. at 372.
8. See ILLUSTRATED LONDON NEWS, May 1892, at 618.
9. A.W.B. SIMPSON, BIOGRAPHICAL DICTIONARY OF THE COMMON LAW 74
(1984).
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ments." 10 He also had a reputation for rendering judgments which were
"models of forcible conciseness." 1
Unlike many of his judicial peers, Bramwell came to the bench without a university education but with substantial experience in banking and
commerce. His father was a partner in the banking firm Dorrien, Magens,
Dorrien, and Mello. At sixteen, the young Bramwell joined his father's
bank as a clerk. Sir Charles Fairfield, in his 1898 biography of the judge,
has been well remarked that what he learned there must
observed that "[ilt
have been useful to him at the Bar in commercial cases. To lose, by dint
of everyday familiarity, one's awe of these bewildering documents
2
bankers deal with is an education itself."1
To supplement his practical commercial training, Bramwell exposed
himself to the orthodox political economists of the early part of the century. He studied Adam Smith and David Ricardo and was greatly influenced
by Jeremy Bentham.13 In addition to his study of economics, Bramwell
was also heavily influenced by Herbert Spencer, a leading social philosopher and proponent of Social Darwinism.14 His judicial career is one
marked by both simplicity and complexity-each facet a result of his
attempt to infuse the common law with nineteenth century economic and
social thought.
Parametersand Progressions
Focusing on the apparent simplicity of Bramwell's thought, the conventional understanding is that he clung to a rigid and conservative brand
of laissez faire, one that held no place for social reform. Under this view,
10. THE TIMES, July 1881, reprinted in FAIRFIELD, supra note 6, at 16.
11. DICTIONARY OF NATIONAL BIOGRAPHY, supra note 4, at 257.
12. FAIRFIELD, supra note 6, at 8. In another legal sketch of Bramwell, written shortly
after his death, a commentator notes:
He had, on going to the Bar, the supreme advantage of business training. In hisfather's bank
he acquired a knowledge of business ways and forms which enabled him to argue cogently
and lucidly before a City special jury an action involving complicated bill transactions. To
hear him discussing the points in dispute in Vagliano v. The Bank of England, for example,
was to a banker or merchant an intellectual pleasure. Bills of lading and marine policies were
not merely documents which he had read in books; he actually fingered them, and had seen
money staked, lost and won upon them.
MacDONNELL, supra note 3, at 488.
13. FAIRFIELD, supra note 6, at 140. In MacDonnell's description of Bramwell, he
writes that, "[flrom his early notebooks it is clear that as a young man, he had read Hume,
Bentham and Adam Smith." MacDONNELL, supra note 3, at 488. Patrick S. Atiyah, in
addition to commenting on Bramwell's fondness for political economy, also discuss the doctrine's general influence on the legal profession. In his analysis of the bench during
Bramwell's tenure, he states that, "It is scarcely possible to say that any educated man growing to maturity between (say) 1800 and 1850 would not have read a good deal of the New
Political Economy and radical political Utilitarianism." He also notes that there was a strong
interrelationship during this period between men in law, economics, and the social sciences.
PATRICK ATIYAH, THE RISE AND FALL OF FREEDOM OF CONTRACT 293 (1979)
(hereinafter cited as "ATIYAH").
14. FAIRFIELD, supra note 6, at 140.
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represented by Patrick Atiyah and others, Bramwell's continued allegiance to freedom of contract was merely an attempt to protect capitalism
at any cost. I believe that this conventional understanding is wrong. It
misses the tension in Bramwell's life between his roles as a progressive
reformer and a beleaguered reactionary. In this paper, I shall offer an
alternative interpretation of Bramwell's thoughts, one which attempts to
resolve these apparent conflicts.
Modern legal historians are uniformly critical in their assessment of
Bramwell's economic beliefs and his rigid pursuit of freedom of contract.
Essentially, Bramwell is perceived as somewhat of a zealot who adhered
to a policy of judicial non-intervention in private contracts under all circumstances. Under this view, Bramwell clung stubbornly to a simplistic
notion of his legal doctrine, without taking into account the societal
changes and problems fostered by industrialization.15 Patrick Atiyah, in
his book The Rise and Fall of Freedom of Contract,states that "in his pursuit of freedom of contract, [Bramwell] always seems to have been something of a fanatic."1 6 Brian Abel-Smith and Robert Stevens, in their
jurisprudential analysis of the English House of Lords, reach similar conclusions. According to Abel-Smith and Stevens, in Bramwell's hands, the
ideology of freedom of contract was "carried to extreme lengths."17
Furthermore, as Abel-Smith and Stevens note in their assessment of
Bramwell, "in later Victorian England, contracts once made, had to be
kept; and economic inequality was no concern of the law or at least of the
law lords." 18 In 1882, when laissez faire was in decline and municipal
socialism was on the rise, Bramwell became one of the most dogmatic
proponents of freedom of contract. Bramwell, at the end of his career, is
thus portrayed as a judge who is out of touch with the economic realities
of late nineteenth century England.19 His lifelong reliance on freedom of
contract is viewed as settling limitations on his abilities and contributions
15. Sir William Holdsworth comments that "He never realized that the simple application
of the laissez faire principle gave no solution to the social and economic problems of the
new industrial age." SIR WILLIAM HOLDSWORTH, 15 A HISTORY OF THE ENGLISH
LAW 501 (1927) emphasis in original (hereinafter cited as "HOLDSWORTH").
16. ATIYAH, supra note 13, at 380. Atiyah also remarks that "towards the end of his life,
his adherence to laissez-faire and freedom of contract was tending to make him an isolated
figure on the bench.." Id.
17. BRIAN ABEL-SMITH & ROBERT STEVENS, LAW AND POLITICS: THE
HOUSE OF LORDS AS A JUDICIAL BODY 1800-1976 127 (1978) (hereinafter cited as
"LAW AND POLITICS"). Atiyah, Stevens, and Abel-Smith echo Holdsworth's comment:
"[The] dictum that non-interference with freedom of contract was paramount public policy
was a dogma in which [Bramwell] fanatically believed." HOLDSWORTH supra note 15, at
500.
18. LAW AND POLITICS, supra note 17, at 162-63.
19. Albert Venn Dicey, in his summary of law and public opinion in Victorian England,
similarly concludes that Bramwell "became before his death an impressive and interesting
embodiment of the beliefs of a past age" A.V. DICEY, LECTURES ON THE RELATION
BETWEEN THE LAW AND PUBLIC OPINION IN ENGLAND DURING THE NINETEENTH CENTURY 273 (1906) (hereinafter cited as "DICEY").
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as a judge and politician.
Yet, another side to Bramwell has also been noted. Despite his
allegedly unrealistic and static notions of individual bargaining power and
his eventually outmoded adherence to laissez faire, Bramwell made significant and lasting contributions to common law procedure, company
law, 20 and tort law. In these areas, Bramwell has been applauded by various scholars for his very modem approach to the common law and for his
willingness to confront and change archaic legal structures. He served on
several commissions of royal inquiry, including the Common Law
Procedure Commission of 1850, and the Mercantile Law Commission of
1853. He is credited with creating the term "ltd." as a symbol of limited
liability for joint stock companies. His efforts at law reform, in the sphere
of civil procedure and in company law, have been lauded as "two revolu21
tions ... in the history of law and of commerce."
By twentieth century legal scholars, Bramwell is best remembered
for his keen awareness of the externalities and property damage created
by the growth of railroads and through the industrial development of land.
In the United States, Bramwell is most famous for his dissent in Fletcher
v. Rylands, where he advocated strict liability when a man's reservoir
burst and flooded his neighbor's mine. 22 Bramwell also believed that railway companies should be liable for the property damage caused by escaping sparks from their engines, irrespective of negligence. He firmly
believed that the companies should bear the costs of their profit making
enterprises. 23 In holding railroads strictly liable, Bramwell was one of the
first t6 recognize the problem of externalities. Atiyah, in his assessment of
Bramwell's railroad decisions, compares Bramwell to Nobel laureate
Ronald Coase, one of the founders of modem law and economics. 24
In his opinions concerning railway liability, Bramwell frequently
refers to the social costs and benefits associated with industrialization. "A
thing is only for the public benefit," remarked the Baron, "when it is productive of good for those individuals on the balance of gain and loss to
all." 25 He thus infused English tort law with an economic analysis of
which modern law and economics is hauntingly reminiscent. Thus,
Bramwell, in his weighing of the various costs associated with doing busi20. In the United States, the equivalent of company law is corporate law.
21. DICTIONARY OF NATIONAL BIOGRAPHY, supra note 4, at 256.
22. Fletcher v. Rylands, 3 H. & C. 774 (Ex. 1865). Bramwell stated that the plaintiff had
a right to enjoy his property free from the presence of foreign water. Thus, the defendant
was liable for either trespass or nuisance. This case is commonly referred to as Rylands v.
Fletcher due to the name of appeal.
23. Atiyah remarks, "On this point, Bramwell's economics seem to have been somewhat
sounder and indeed, not unsophisticated, for he was taking into account externalities."
ATIYAH, supra note 13, at 380.
24. P.S. Atiyah, Liability for Railway Nuisance in the English Common Law A
HistoricalFootnote, 23 J.L. & ECON. 191 (1980) (hereinafter cited as "LIABILITY FOR
RAILWAY NUISANCE").
25. Bamfordv. Turnley, 3 B. & S. 62, 122 Eng. Rep. 25 (Q.B. 1860).
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ness in Victorian England, began to envision new uses for strict liability
in tort law.
Paradoxes
How can this enigmatic Victorian jurist have generated such seemingly incompatible assessments of his career? In light of these conflicting
portraits of Bramwell's performance on the bench, I believe that the key
to understanding both the parameters and the progressions that define his
judicial career is found in his attempts to combine classical theories of
political economy with the common law. Bramwell's legal and political
career (from 1830 to 1892) spanned the majority of the nineteenth century. When he was appointed to the Court of Exchequer in 1856, he ascended to the bench at the midpoint of a century marked by the rapid growth
26
of capitalism.
As I have already noted, twentieth century historians tend to portray
Bramwell as a simplistic and perhaps simple-minded adherent to laissez
faire. Their analysis of his career is quite static. Patrick Atiyah, in particular, depicts Bramwell as a rather ideologically fixated and foolish individual; he scoffs at Bramwell's "simple and rather naive faith in freedom of
contract ideas." 27 Throughout his career, Bramwell is uniformly pictured
as a stalwart believer in freedom of contract and in classical political
economy, while little attention is devoted to his far-sighted contributions
as the architect of lasting procedural reforms and as a pioneer of the economic analysis of law.
This conventional account masks substantial changes in Bramwell's
jurisprudence over the course of his life. To depict Bramwell as a static
unchanging presence in an era of laissez faire capitalism is to ignore the
complex ideological and political changes occurring in England throughout his career. The nineteenth century was a period of dynamic shifts
between competing intellectual and political currents. Similarly,
Bramwell's own career is marked by transitions. If anything, the young
Bramwell is better described as a radical than as a reactionary.
The paradoxes or contradictions in Bramwell's career can thus be best
explained by looking at his career in phases. His own use of freedom of
contract and his espousal of laissez faire can be charted more accurately
with reference to the rise and fall of the classical theory of political economy. What is most striking about Bramwell's major efforts at law reform
and his economic analysis of tort liability are thai they occur during the ear26. With regard to the length of Bramwell's career, one journalist notes:
This long period contains three different phases of English legal history, and in each Baron
Bramwell played a distinguished part. There was the phase during which the courts were
known by their ancient names, and when the technicalities of ihe common law pleadings and
procedure had developed up to the last intolerable point of absurdity. It was then that Lord
Bramwell established his reputation as a special pleader.
G.R. Knott, Baron Bramwell, 4 JURIDICAL REV. 347, 350 (1892) (hereinafter cited as
"KNOTT").
27. ATIYAH, supra note 13, at 377.
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lier phases of his legal career, during the 1850s and 1860s. During that initial period, Bramwell worked to achieve a transition from eighteenth century conceptions of law and legal process to a nineteenth century vision of
law as a changing man-made creation adaptable to the needs of capitalism.
At the outset of his legal career, Bramwell seemed to make the greatest effort to assert a positivist vision of legal process and to infuse his
adjudication with utilitarian calculus. Coincidentally, his legal "progressions" occurred during the period which Atiyah describes as the height of
laissez faire economics and individualism. The early Bramwell utilized
freedom of contract and his version of Benthamite liberalism as instruments of progress. He wanted to promote the growth of capitalism to
break away from the era of Tory paternalism and legislative stagnation.
With the rising tide of collectivism and socialism in 1870,
Bramwell's jurisprudence took a sharp turn. During the earlier part of this
decade, he retreated from his decision in Rylands v. Fletcher and the
imposition of strict liability in similar circumstances. As Gladstone and
other Liberals seriously contemplated statutory schemes of workmen's
compensation, increased electoral suffrage for the working classes, and
land redistribution in Ireland, Bramwell even more zealously opposed
state regulation. Finally, in 1882, he joined the Liberty and Property
Defence League, an isolated, fanatical group of political and commercial
elites, staunchly fighting for laissez faire as its popularity waned.
The latter part of Bramwell's legal career appears to be one of
retrenchment. Instead of being a triumphant champion of laissez faire,
Bramwell led the resistance against socialism. Freedom of contact became
a defensive posture. At this point, he seems to have abandoned his
Benthamite notions of legal reform because of their potential collectivist
repercussions. Instead, Bramwell adopted a more reactionary and individualistic view of laissez faire, in which government regulation was
opposed at all costs.
One cannot analyze Bramwell's career solely with reference to freedom of contract and laissez faire as completely static concepts, because
his own visions seemed to have changed over time. He initially desired a
move away from Tory paternalism towards liberal capitalism but then
attempted to halt the governmental move toward collectivism. Bramwell's
jurisprudential career spanned two distinct periods-a period of reform
marked by his positivism, followed by a period of retrenchment and a
zealous devotion to laissez faire in its most extreme form. The former
period is exemplified by Bramwell's Benthamite utilitarianism; the latter
by his devotion to Herbert Spencer's evolutionary view of capitalism.
Many legal historians focus on the simplicity of freedom of contract,
without tracing the origins of that doctrine or explaining its ideological
hegemony in nineteenth century England. The doctrine is seen by many as
merely a peripheral consequence of the growth of capitalism. This
assumption begs the question rather than answers it. As Atiyah notes,
there has never been any detailed exploration of the lives of judges and
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lawyers to explain their adherence to this powerful ideology. 28 By examining Bramwell's career and intellectual endeavors, I hope to shed some
light on what freedom of contract represented to the Baron, to a changing
legal profession, and to Victorian England. Such a study may help us to
consider whether the nineteenth century legal ideology of freedom of contract served as a spur to the rise of capitalism or merely as its inevitable
product.
I will first examine the traditional portrait of Bramwell as an emblem
of a rather naive and somewhat misguided laissez faire idealism. After
describing the more widely held unified and static picture of his career, I
will offer an alternative explanation of his jurisprudence. Instead of looking at his life as a monolithic endeavor in political economy and freedom
of contract, I have broken his career into stages. Thus viewed, Bramwell's
life and career take on a complexity that is noticeably absent from the
conventional unified account of his work.
I. Bramwell and Laissez faire:
The Simplistic and Static View of Freedom of Contract
Laissez Faireand the Legal Profession
Traditionally, historians have been critical of the supposed dominance of freedom of contract ideology over the Victorian legal system. 29
This critique is based on the premise that judges did not have an adequate
understanding of the socioeconomic disparity between contracting parties-what is now known as "inequality of bargaining power". As legal
historians David Sugarman and G.R. Rubin note, "this ideology [of freedom of contract] embodied the fiction that equal bargaining power must
normally be assumed to exist in all commercial transactions." 30 In addition, Daniel Duman, a legal historian who has written extensively on the
English bench and bar, ably summarizes the modem critique of freedom
of contract:
28. Atiyah also states that "[T]he true history of formalism in English law requires a great
deal of research about the non-judicial utterances and beliefs of judges, and such a history
remains to be written." Id. at 661. For further commentary on the same point, see R.B.
Ferguson, The Horwitz Thesis and Common Law Discourse in England, 3 OXFORD J. LEG.
STUD. 34,40 (1983).
29. This is not to say that freedom of contract did not have opposition during the nineteenth century. One such article criticizing the doctrine states: "We' are tempted to suspect
that there is some fallacy in the use of language, and that when we hear "Freedom of
Contract" so loudly and repeatedly invoked, it is 'Freedom for those who are in possession
to keep what they have got, and to do what they like with their own;' in other words, our old
and respectable friend, the sanctity of vested interests." T.H. Farrar, Freedom of Contract,
29 FORTNIGHTLY REV. (n.s.) 44 (1883) (hereinafter cited as "FARRAR").
30. G.R. RUBIN & DAVID SUGARMAN, LAW, ECONOMY AND SOCIETY, 17501914: ESSAYS IN THE HISTORY OF ENGLISH LAW 12 (1984) (hereinafter cited as
"RUBIN & SUGARMAN")
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These judicial attitudes, while they may offend sensibilities, do not add up to a
conscious conspiracy to deprive the working classes of their rights or of their
lives. The behavior of judges was a logical response within the parameters of
social and economic ideology which neither comprehended the needs and conditions of the working classes nor was comprehensible to those classes. For
Bosanquet and Bramwell, as much as for Blackstone, the ideal was equal justice
for all. They failed to realize, though not out of malice, that inherent social
inequality largely nullified the concept of equality before the law ....
The
judges' lack of social vision and its consequences for the administration of justice
has marred the reputation of the English legal system in the eyes of contempo31
raries and of posterity.

As Duman points out, if one looks at freedom of contract in light of the
inherent social disparities that existed, then the whole notion of legal
equality rings hollow. When Bramwell's judicial decisions are analyzed
from this vantage point, they appear simplistic and out of touch with the
reality of working class existence in Victorian England. From the perspective of individual adjudications, Bramwell's belief in "holding to one's
bargain" does appear rather rigid and inflexible. However, as I initially
suggested, freedom of contract may have been constraining with regard to
the substantive outcomes of his cases while simultaneously serving as a
progressive and liberating force in the reform of the common law as a
process.
Although most historians agree that laissez faire was not the cornerstone of most mid-nineteenth century sociopolitical activity, 32 one group
of Victorians was supposedly uniquely affected by this ideology-the
legal profession. Patrick Atiyah points out that one of the personalities
responsible for creating the "myth" that laissez faire existed unchecked by
legislative intervention was historian and lawyer A.V. Dicey, who in 1905
published his influential Lectures on Law and Public Opinion in England
during the Nineteenth Century.33 Dicey claimed that the period between
31. DANIEL DUMAN, THE JUDICIAL BENCH IN ENGLAND 1727-1875 104 (1982).
32. Many twentieth century historians agree that a directed governmental policy of laissez faire never emerged in Victorian England. Patrick Atiyah, in his analysis of freedom of
contract in relation to laissez faire, states that "it is emphatically not true that any influential
body of persons ever believed in laissezfaire as a system, that is, believed that Government
should confine itself to a minimum role of securing national defence and maintaining law
and order." Atiyah goes on to state that "Almost every modem historian who has written on
this question has come to the same conclusion-the idea of the age of laissez faire is a
myth." ATIYAH, supra note 13, at 234 (emphasis in original).
A.J. Taylor, when assessing the impact of laissez faire, catalogs the creation of govemment institutions such as the Factory Inspectorate and the Poor Law board, the growth of the
civil service, and the work of men like the great sanitary reformer, Edwin Chadwick, as evidence that "such a period is not to be readily described as an age of laissez faire." Taylor,
however, does ascribe much greater significance to laissez faire in the realm of economic
thought, although even there he acknowledges that after the death of Ricardo, "doubts and
reservations [about the doctrine] increasingly grew." ARTHUR J. TAYLOR, LAISSEZ
FAIRE AND STATE INTERVENTION IN NINETEENTH CENTURY BRITAIN 54
(1972).
33. ATIYAH, supra note 13, at 234; DICEY, supra note 19, at 107.
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1825 and 1870 was an era of "Benthamite Liberalism" where "faith in
laissez faire" was characterized as "the most potent and vital principle in
Benthamite reform." 34 One modem critic characterizes Dicey as a lawyer
rather than as a historian, who by virtue of his profession focused more on
the evolution of law than on societal change in general. 35 As Dicey himself comments, "laissez faire ... gave to the movement for reform of law,
both its power and character." 36
Atiyah concludes his analysis of Dicey by stating that "We shall then
see that there is some evidence to support the view that ideas based on
laissez faire principles may well have had more influence on the judges
and on the judge-made law than on any other organ of the state." 37 For
judges in particular, their adherence to laissez faire was perhaps best
exemplified by their espousal of "freedom of contract;" 38 this freedom
was defined as "being able to make or abstain from a binding promise"
free from state interference. 39
The legal doctrine of freedom of contract has been inextricably
linked to the political and economic system of laissez faire. Jurists supposedly believed that if you "let each person do the best he can himself:
let him make his own contract ... you will have the best results for him
and for all." 40 For Dicey, freedom of contract was also a natural corollary
of laissez faire. If you allowed a man to choose his own agreements, then
he would only choose those "conducive to his own happiness," thus pro41
moting self-interest.
In Atiyah's analysis of the evolution of English contract law, he
claims that judicial attitudes towards freedom of contract remained almost
unswerving until the twentieth century-"long after the political economists had abandoned laissez faire even to the extent they ever embraced
it." 4 2 This supports his conclusion that the English bench embraced laissez faire in a more wholehearted manner than other groups or officials.
Although Atiyah and other historians have identified this interesting
trend, the empirical data as to why judges were more susceptible to laissez
34. DICEY, supra note 19, at 145.
35. ATIYAH, supra note 13, at 234-35.
36. DICEY, supra note 19, at 147.
37. ATIYAH, supra note at 13, at 235. Atiyah emphasizes that the English legal profession was as a rule, very conservative. When influenced by outside ideas, these concepts
tended to remain with each succeeding generation. Id. Atiyah concurs with Abel-Smith and
Stevens's assessment. They refer to "the deep belief on the part of the judges in that aspect
of laissez faire that regarded the minimum of state interference as the best form of govemment ... "LAW AND POLITICS, supra note 16, at 107.
38. Abel-Smith and Stevens also mention that of the many legal rules traceable to laissez
faire, " 'liberty of contract,' and 'freedom of trade' are the favourite tunes of the nineteenth
century common law judges." Id. at 106 n.3.
39. FARRAR, supra note 29, at 48.
40. Id. at 44.
41. DICEY, supra note 19, at 150.
42. ATIYAH, supra note 13, at 383.
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faire has yet to be uncovered. 43 Contrary to the received wisdom, I
believe that with Bramwell it was his desire to use economics and political economy as a transitional rather than a static force in changing the
common law.
BramweU' s Version of Laissez Faire
Victorian judges have often been characterized as believers in "that
type of laissez-faire philosophy which . . . thought that at all costs, the
government should not regulate the free market." 44 Bramwell has often
been singled out as a prime example of this tendency. In his 1888 pamphlet "Economics versus Socialism", published by the LPDL, Bramwell
describes his version of laissez-faire:
The governing concepts of Political Economy are few. In my judgment its main
one is 'Laissez Faire'-'letbe' . . . Leave everyone to seek his own happiness in
his own way, provided he does not injure others. Govern as little as possible.
4
Meddle not, interfere not, any more than you can help. 5

Bramwell further insists that laissez faire is "plain and simple - a broad,
intelligible principle; and so are all the leading truths of economic teaching." 46 As various historians and legal commentators note, Bramwell was
perhaps the most notorious judicial adherent to this economic
philosophy.4 7 However, in support of their characterization, they have
often lumped together cases from different periods of his judicial career.
No one has made a systematic effort to consider his work in a more
chronological manner.
Although Bramwell wore two seemingly different hats during his
lifetime, first as a judge and later as a politician and public spokesman for
individual liberty, in both capacities he acted with unswerving faith in
laissez faire. What symbolizes Bramwell's devotion to this ideology most
is his lifelong commitment to the protection of freedom of contract. 48
From the evolution of legal doctrine and contract law to the opposition to
"legislative interference with employment of labour, with insurance, with
carriage of goods by sea and land, and with the relations of landlord and
tenant," freedom of contract was described as a building block of the mar-

43. Atiyah speculates that the longstanding traditions of the English legal profession, coupled with the highly individualized structure of the profession and the competitive nature of
barristers'
work may all have been contributing factors to the tenacious hold that laissez
faire had over the legal profession. Id. at 113, see also RUBIN & SUGARMAN, supra note
30, at 91.
44. LAW AND POLITICS, supra note 17, at 112.
45. BARON BRAMWELL, ECONOMICS VERSUS SOCIALISM 10 (1888) (hereinafter cited as "ECONOMICS VERSUS SOCIALISM").
46. Id. at 11.
47. HOLDSWORTH, supra note 15, at 500.
48. Holdsworth, in his History of English Law notes that "non interference with contract
was paramount public policy" and a "dogma in which he fanatically believed." Id.
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ket economy. 49 For Bramwell, his belief in freedomof contract meant
opposing virtually every judicial and legislative interference with an individual's right to enter into a contract and be held strictly to its terms.
He also believed that it was best to let persons of full age make their
own bargains and to let them learn by experience. By refusing to inquire
into the motives of contracting parties, Bramwell advocated an objective
approach to contract law. Fairfield remarks, in his biography, that
Bramwell "seems to have agreed with Holmes that each party to a contract should be held to have contemplated the full legal consequences
attaching to it."50 Certain of the Baron's cases are emblematic of his simple, narrow vision of freedom of contact. He supposedly dedicated his
judicial career to rendering decisions based on general principles of contract law, as opposed to weighing the nuances of subtleties of each situation or the parties' respective bargaining power.
Surprisingly, although historians insist that Bramwell constantly
advocated a very bright line rule concerning the enforcement of contracts,
he apparently deviated from this model right at the outset of his career. In
an 1861 case, a debtor (a manufacturer) offered a "deed of composition"
to all of his creditors at the rate of 5s. to the pound. However, in order to
ensure the compliance of one of the largest creditors, the debtor was
forced to offer him more money than the other creditors. This transaction
was done secretly and the manufacturer later sued to invalidate the agreement and to get his money back. Bramwell agreed with the debtor and
found the contact void on grounds of public policy. 5'
The Baron, at the outset of his opinion, states firmly that "I am of the
opinion that the rule ought to be absolute .... I agree that if a man volun-

tarily pays money which he was not bound to pay, as a general rule he
cannot recover it back." At this point, Bramwell appears to be following
his normal tendency to enforce bargains without inquiring into the circumstances or nature of the agreement. However, shortly thereafter, he
acknowledges that there have been modifications to the general rule.
But upon this general rule there has been engrafted what has been called judge
made law, but what I think is most salutory law. The qualification is this, that
where, though an act is voluntary in one sense, the person for whom it is done
has a species of power over the other so that the latter does not. The act under
coercion, there, though the contract is unlawful is not a case of pari delictum,
because it is a case of oppressor and oppressed. Tha is the qualification of the
general rule, and in such cases, though the payment of money is in a certain sense
voluntary, it may be recovered back.52

Bramwell, after articulating a general principle concerning coercion and
unequal bargaining power, states that "here ... it was a payment under

coercion, and the parties were not in pari delicto... because there was an
49. FARRAR, supra note 29, at 44. For a general discussion of the impact of freedom of
contract in Britain during the nineteenth century, see ATIYAH, supra note 13.
50. FAIRFIELD, supra note 6, at 178.
51. Atkinson v. Denby 6 H. & N. 778 (Ex. 1861).
52. Id. at 789.
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oppressor and an oppressed." 53 He concludes his opinion by openly mentioning the term "public policy" with reference to returning money to the
plaintiff. Taken to the limit, of course, such reasoning would destroy contractual obligation.
The language and nature of this early opinion seem to be a vast
departure from the traditional portrayal of Bramwell as a judge who refuses to interfere with the terms of private agreements. I have not been able
to locate a specific reason for his judgment, but it appears quite anomalous with regard to its language and acknowledgement of the "oppressor" and "the oppressed." One can only surmise that his sentiment during
his earliest years at the bench had not fully crystallized into the hard and
fast rule of freedom of contract for which he has become notorious. It is to
this later view that I shall now turn.
a. The Formalitiesof Offer and Acceptance
With regard to enforcing contracts, Bramwell believed that the parties could be held to an agreement only when they expressed a clear
assent to be bound to the contract. 54 Because he did not question the individual motivations for particular transactions, he focused instead on overt
manifestations of assent as the symbol of formal agreement. One striking
example is Bramwell's dissent in an 1879 decision, The Household Fire
and CarriageAccident Insurance Company v. Grant, where the majority
held that a shareholder might be bound by a posted letter of acceptance
(confirming a purchase of shares) that was lost in the mail. 55 Thesinger,
L.J., one of Bramwell's fellow Justices comments:
It is impossible in transactions which pass between parties at a distance and have
to be carried on through medium of correspondence, to adjust conflicting rights
between innocent parties, so as to make the consequences of mistake on the part
of mutual agent [the post office] fall equally on the shoulders of both .... An
offeror, if he chooses, may always make the formation of a contract which he
proposes dependent upon the actual communication to himself or acceptance. If
he trusts to the post he trusts to a means of communication which, as a rule, does
not fail, and if no answer to his offer is received by him, and the matter is of
importance to him, he can make inquiries of the person to whom his offer was
addressed.

56

In response, Bramwell confidently states, "If the acceptance is written or
verbal, i.e. is by letter or message, as a rule it must reach the proposer or
there is no communication, and so no acceptance of the offer." 57 In this
dissent, Bramwell seems to have focused quite sharply on actual delivery
of the offer's acceptance to form a contract, rather than taking into
account the parties' normal expectations as fostered by the postal service.
53.
54.
55.
56.
57.

Id.at 792.
ATIYAH, supra note 13, at 376.
4 App. Cas. 216 (1879).
Id. at 223.
Id.
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Holdsworth calls Bramwell's dissent "powerful but mistaken" because he
"forgot that in case of a lost or delayed letter the loss must fall on one of
the two innocent parties and that it is fair to put it on the offeror who indi58
cated post as the method of contracting."
Previously, eighteenth-century courts had recognized a plaintiff's
right to compensation when a defendant had benefited at the plaintiff's
expense in the absence of any formal agreement. 59 However, the notion of
quasi-contracts declined during the nineteenth century. Bramwell disliked
the notion of quasi-contract and could not see any room for such a theory
in the common law. In an 1857 decision, Bouton v. Jones, decided soon
after his appointment to the bench, Bramwell contemplated a person's
ability to escape liability for goods that were supplied to him in error, but
60
consumed nonetheless.
Bramwell was willing to ignore completely the potential inequity
involved in the one party receiving a windfall at the expense of the seller
due to the lack of any formal agreement. 61 He remarks, "As to the difficulty that the defendants need not pay anybody, I do not see why they
should unless they have made a contract either express or implied." 62
Bramwell was not alone in his sentiments. As Cornish and Clark note,
"where the benefit consisted in goods received or services rendered without agreement to pay for them, to impose liability would have seared the
63
most tender susceptibilities of the Victorian individualist."
b. The Apparent Extremities of Freedom of Contract
Once the formalities of offer and acceptance had been satisfied,
Bramwell went to extreme lengths to enforce agreements existing between
58. HOLDSWORTH, supra note 15, at 503.
59. Cornish and Clark discuss forms of assumpsit such as quantum meruit and quantum
valebant ("for the value of services and goods") which existed as cognisable claims in the
seventeenth and eighteenth centuries. W.R. CORNISH & G. N. CLARK, LAW AND SOCIETY IN ENGLAND 1750-1950 209 (1989) (hereinafter cited as "CORNISH & CLARK").
60. 2 H. & N 564, 157 E.R. 232 (Ex. 1857).
61. As a general principle, Bramwell believed that there was no room for morality in
enforcing contracts. Fairfield remarks, "Lord Bramwell avoided that leaning towards metaphysics which tempted another master of Common Law, Lord Mansfield, to suggest some
'moral obligation' behind contract." FAIRFIELD, supra note 6, at 180.
62. Boulton v. Jones, supra note 60, at 567.
63. CORNISH & CLARK, supra note 59, at 209. As examples of similar opinions, they
cite Taylor v. Laird, 2 L.J. Ex. 329, 332 (1856) (Pollock, C.B.), and Falcke v. Scottish
Imperial Insurance, 34 Ch. D. 234 (1886), where Lord Justice Bowen states, "liabilities are
not to be forced on people behind their backs any more than you can confer a benefit on a
man against his will." Id. Atiyah refers to the trend of judges during the classical period to
"reduce the importance attached to mere receipt of a benefit, and to stress the need to find
some promise to pay for the benefit." ATIYAH, supra note 13, at 484. Atiyah also notes that
Bramwell's views are perhaps more extreme than most of his colleagues because he could
see "no natural justice in, or connection between buying goods and paying for them." Id. at
485 (quoting Report of the MercantileLaw Commission, 27 H.C. Parl. Papers 445, 467, 471
(1854)).
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parties. Atiyah characterizes Bramwell as "far from representative of judicial opinion during the period when he was sitting. Certainly, towards the
end of his life; his adherence to laissez faire and freedom of contract was
tending to make him an isolated figure on the Bench; but even in his
prime, in the 1860s and 1870s he was more often in dissent .. "64
In an 1883 case, in contrast to his decision a generation earlier in
Atkinson v. Denby, Bramwell was unable to find inequality of bargaining
power between a small merchant and a railroad company. In The
Manchester, Sheffield and Lincolnshire Railway Company v. H.W.
Brown,65 a fishmonger contracted with a railway company to carry his
fish at a one-fifth reduction in the price of transport in exchange for
relieving the company of liability for any delay in transit. When the goods
were eventually delayed, the fishmonger, nevertheless, sued the railway
for the cost of the spoiled fish.
The lower court found that the railroad's waiver of liability did not
adequately compensate the merchant for the risk he incurred. He had not
been provided with a meaningful alternative when initially choosing the
lower rate. The fishmonger also claimed that if he had originally been
required to carry his fish at the higher tariff, he would have been unable to
compete in the market.
Bramwell and his colleagues disagreed with the lower court.
Bramwell stated firmly that, "the fact that [the contract] has been voluntarily entered into by [the fishmonger] is the strongest possible proof that
it is a reasonable agreement, and that I should require the strongest possible evidence, or something more even than a possibility, to show me that
it is an unreasonable agreement." 66 Furthermore, the fact that the plaintiff
had saved money by accepting the reduced tariff was prima facie evidence
that the contract was reasonable. 67 In essence, the agreed contract price
contemplated the different levels of risk.
With reference to whether the contract left the fishmonger without
any meaningful alternative, Bramwell replies that there was "most obviously an alternative. The plaintiff might have sent his fish, if he liked,
paying 20 percent more .... 68 He dismisses out of hand the fishmonger's
argument that the terms of the reduced-price contract were inherently
coercive:
64. ATIYAH, supra note 13, at 380.
65. 8 App. Cas. 703 (H.L. 1883). For further commentary on this case see LAW AND
POLITICS, supra note 17, at 162.
66. Manchester & Sheffield, supra note 65, at 718-19. Abel-Smith and Stevens also point
to another case where Bramwell steadfastly upheld the enforcement of a contract based on
the voluntary nature of the agreement. They write, "In a similar case Bramwell severely
attacked the 'shocking' behavior of the plaintiff for trying to 'wriggle' out of a contract, an
'invitation to dishonesty' encouraged by 'the mischievous operation of a law which voids an
agreement voluntarily entered into.'" LAW AND POLITICS, supra note 17, at 162 (citing
Great Western Railway v. McCarthy, 12 App. Cas 218, 240 (H.L. 1887).
67. Manchester & Sheffield, supra note 65, at 719.
68. Id.
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They seem to say that there is no option because the terms are too good-the
benefit given to the plaintiff is too great; that if a less benefit were given to him
and to all the other senders of fish, if instead of 20 percent being taken off the
price it were 10, or peradventure 5 (for 10 might be too much for aught I know),
then indeed there would be an option; but as it is it is such an irresistible tempta69
tion to him I suppose, it is so good a thing, that he has no choice but to take it.

Bramwell mocked the plaintiff's argument by recharacterizing the
reduced rate as such an attractive option "to all fish dealers" that it was
70
equally coercive or "unjust and unreasonable to each of them".
As for the fishmonger's claim that he could not compete without
accepting the lower tariff, Bramwell replies, "the assumption that he is
obliged to do it because he cannot otherwise compete with his fellow fishmongers is the most gratuitous one that was ever invented in this world."
Fairfield, in Bramwell's 1898 biography, described the case as one where
"Lord Bramwell refused to fix on the wealthy railway company liability
for damage to B's fish, after B had made money by an agreement exempting the company from liability." 7 1 He refused to be swayed by moral sentiments. Instead, he believed, "[l]et us hold to the law. If we want to be
charitable, [let us] gratify ourselves out of our own pockets." 72 On one
occasion, when asked whether a defendant's acts were illegal as a matter
of public policy, Lord Bramwell replied, "[plublic policy is an unruly
horse and dangerous to ride."73
The above cases, if viewed from a modem historian's vantage point,
can indeed be invoked to demonstrate that Bramwell had a simplistic faith
in freedom of contract. His judicial analysis focuses exclusively on the
formal aspects of contracts-was there offer and acceptance? Was the
agreement ostensibly voluntary? He does not take into account inequalities in socioeconomic conditions or in bargaining power. From our modem perspective, many of Bramwell's decisions seem inherently illogical
or unsound. Robert Molloy, who has analyzed Bramwell's career in light
of Rylands v. Fletcher, remarks that "[a]s is frequently the case with the
expounders of all systems founded on 'self-evident' principles, the exasperated note of a sorely tried but patient school teacher often obtrudes into

69. Id.
70. Id.
71. FAIRFIELD, supra note 6, at 152. Fairfield, an admirer of Bramwell's laissez-faire
activities, also writes:
To demand that the 'State' (or a court of law wielding equal power) should 'protect' a
fishdealer, a freeman of full age, against incidental inconveniences arising out of a beneficial
contract, the terms of which he well understood-that the State should break a contract for
the benefit of one of the parties to it-Lord Bramwell applied the same direct test which he
so consistently applied to certain Liberal legislative proposals after 1870. The plaintiff B [the
fishmonger] was an ideal object for the State's protection, constructively a 'poor man,' and
therefore, in comparison with the soulless monopoly, a railway company, an object of sympathy. Clearly B-could not feel comfortable and happy unless allowed to break his contract.
The railway company would remain wealthy in any case .... Bramwell, of course, fought
against these moral sentiments and enforced the contract. Id at 152-53.

72. Smith v. Baker & Sons, [1891] App. Cas. 325, 347.
73. Id. at 345.
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Bramwell's exposition of the simple tenets of his economic faiths. .. "74
However, Bramwell's individual decisions do not provide an adequate account of how his legal opinions actually developed over the
course of his career. We are constantly presented with an image of a judge
with ready made opinions cut from whole cloth. Furthermore, many of the
cases used to illustrate Bramwell's legal career are drawn from his last
years on the bench.
An analysis of nineteenth century adjudication based on its false
assumption of equal bargaining power in contractual relations is only one
measure of the legitimacy and importance of freedom of contract in legal
doctrine. Duncan Kennedy, in his evaluation of twentieth-century criticism of freedom of contract, notes:
I think it is fair to say that all critiques of freedom of contract within our social
context are motivated either by objections to distributive outcomes of nineteenth
and twentieth century economic life, or by a sense that the masses under capital75
ism have used what freedom they have against their own best interests.

According to Kennedy, we base our critique of contract doctrine upon
certain value judgments about capitalism and industrialization.
Other historians tend to view Bramwell's vision of freedom of contract as a static concept based primarily on classical principles of political
economy. In the remainder of this article, I propose to reexamine
Bramwell's use of freedom of contract from another perspective, taking it
to represent a complex ideological construct rather than a simplistic and
narrow legal doctrine. One thus can break down this fixed vision of freedom of contract into component ideological strands, each representing
different and potentially conflicting ideas about the nature of law.
Furthermore, the polyphony of beliefs categorized by Bramwell's vision
of freedom of contract may also explain the varying and sometimes contradictory aspects of his legal career. Just as his vision of freedom of contract had component parts, so too did his work as a lawyer, as a judge, and
as a political activist.
II. Bramwell and Laissez Faire:
the Complexity of Freedom of Contract
The HistoricalContext of Bramwell's Complexities
The Victorian era was marked by a series of parallel social, political,
economic, and legal changes in the fabric of society. Dicey, in his influential essays on law and public opinion in the nineteenth century, neatly
divided the century into three distinct ideological periods:76
74. Robert Molloy, Fletcher v. Rylands: A Reexamination of Juristic Origins,9 U. CHI.
L. REV. 266, 278 (1941-42) (hereinafter cited as "MOLLOY").
75. Duncan Kennedy, Distributive and PaternalistMotives in Contract and Tort Law
with Special Reference to Compulsory Terms and Unequal Bargaining Power, 41 MD. L.
REV. 563, 577-578 (1982).
76. See generally,DICEY, supra note 19, at 62-65.
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1800-1830 The Period of Old Toryism or Legislative Quiescence
1825-1870 The Period of Benthamism or Individualism
1865-1900 The Period of Collectivism

In a sweeping explanation of this division, Dicey claims that "[tihe difference in the spirit of the three great currents of opinion may be thus summarized: Blackstonian Toryism was the historical reminiscence of paternal government; Benthamism is a doctrine of law reform; collectivism is a
hop of social regeneration." 77
For Dicey, the beginning of the nineteenth century represented a
period of political and legislative stagnation. He remarks, "in every sphere
of law this absence of change is equally visible; no one looked for active
legislation." 78 Instead, the purpose of law and government was to safeguard traditional, English institutions and the sacred English constitution
in the wake of the French Revolution. With the growth of capitalism, the
period of Tory quiescence gave way and the law began to serve as a vehicle for reform and progress. Dicey links Bentham's desire for procedural
changes in the English legal system with the growth and progress fostered
by the rise of the free market and laissez faire. Despite the seeming contradiction between the utilitarian philosophy of Bentham and free market
individualism, Dicey links both philosophies together as they
both served as ideological impetuses for mid-century change. Finally, the
latter part of the century represented a new period of collectivism and
municipal reform. For Dicey, collectivism was "the school of opinion
often termed ... socialism, which favours the intervention of the State...

for the purpose of conferring benefit upon the mass of people." 79 As the
industrial state grew, the need for increased administrative interference
became necessary.
Patrick Atiyah is critical of Dicey's categorical approach to nineteenth century England. "A.V. Dicey gave wide currency," writes Atiyah,
"to the belief that social reform had been held up in the middle of the
nineteenth century by an ideological belief in the doctrine of laissez
faire."80 Instead of Dicey's three successive stages, Atiyah characterizes
the growth of capitalism and of government regulation as simultaneous
processes in Victorian England. Social reform was not impeded specifically by a belief in laissez faire and individualism; rather, it took time to
build a new governmental infrastructure to adequately respond to the new
problems triggered by industry. "The creation of this administrative
machine itself involved

. . .

a revolution in the modes of government-

and was inevitably a slow and gradual process."81 So, as Atiyah notes,
paternalism, collectivism, and individualism "co-existed uneasily side by
77.
78.
79.
80.
81.

Id. at 69.
Id at 84-85.
Id.
at64.
ATIYAH, supra note 13, at 232.
Id. at 223.
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side for many years." 82 Surprisingly, although Atiyah presents Bramwell's career in a fixed and linear manner, he is meticulous in his exploration of the competing ideological shifts and trends of which the nineteenth century was comprised.
Although Dicey's bright line model of English history and Atiyah's
more contextual approach to socio-political change differ, both historians
capture the conflicting tensions that existed in Bramwell's lifetimestruggles between government regulation and the protection of individual
liberties; between law as a protective stabilizing force and as an instrument of change and progress; and between individualism and collectivism
83
in general.
Arguably, neither Dicey nor Atiyah attributes significant weight in
their respective analyses to the 1859 publication of Charles Darwin's
Origin of Series, which introduced new epistemological notions of the
structure of scientific thought as well as of societal development.
Evolutionary theory "fatally undermined social speculation based on the
assumptions of harmonious, mechanical, self-regulating laws of nature,
which in one form or another have dominated Anglo-American thought
since Newton." 84 Science, instead of representing fixed principles, now
offered the prospect of change and progress. If the natural world was
capable of constant revision, the terms of social life-politics, law, and
economy, for example - must be even more so.
More specifically, Bramwell would have confronted the changing
nature of the legal system. Eighteenth century notions of the common law
were perhaps best exemplified by Blackstone, who published his
Commentaries on the Laws of England between 1765 and 1769. For
Blackstone, the common law emerged as a set of largely immutable principles that "might be paraded as an emanation of natural law declared by
the judges. . . *"85 In turn, "he espoused from Grotius, Pufendorf and
Burlamaqui a natural law established through divine revelation and
82. Id. at 226.
83. Sir William Holdsworth describes the transition from eighteenth-century England to
the nineteenth century as follows:
The eighteenth century, like the Middle Ages, was a well-defined period in the history of
England and English law because it had a very distinct intellectual character. At the end of
the century, the new political ideas propagated by the French Revolution, the new economic
ideas propagated by the Industrial Revolution, and the consequent change in social ideas,
altered fundamentally many of those ideas which had given the eighteenth century this distinct intellectual character .... [ln the eighteenth and early nineteenth centuries, the ideas
propagated by the French Revolution and the Industrial Revolution substituted the ideas suited to a new industrial and increasingly democratic society, for the ideas suited to the rural
and aristocratic society of the eighteenth century.

SIR WILLIAM HOLDSWORTH, SOME MAKERS OF ENGLISH LAW 238 (1937) (hereinafter cited as "SOME MAKERS").
84. ROBERT C. BANNISTER, SCIENCE AND MYTH IN ANGLO-AMERICAN
SOCIAL THOUGHT 9 (1979); see also RICHARD HOFSTADTER, SOCIAL DARWINISM IN AMERICAN THOUGHT 4 (1944) (hereinafter cited as "HOFSTADTER").
85. CORNISH & CLARK, supra note 59, at 8.
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human reason." 86 In Blackstone's legal universe, the rights of private
property and personal freedom were absolute rights that emanated from
this divine revelation. 87 He also believed in John Locke's theory of social
contract. As such, the state arose from a social contract in order to protect
individual property and liberty. Laws served a protective role in society
(safeguarding institutions and property) as opposed to an active and transformative one. 88 Furthermore, the common law, being a set of a priori
principles, was discovered by judges, not made by them.
In 1776, Jeremy Bentham wrote his Fragment on Government,
which attacked the introduction to Blackstone's Commentaries. Bentham,
in contrast to Blackstone, believed that law was not derived from abstract
first principles, but rather was a man-made creation. 89 As such he was
"opposed to the mystery in which some legal doctrines had been shrouded
by the lawyers [of the eighteenth century]; he preferred the enacted to the
unenacted law; and he believed in testing the expediency of the law by the
criterion of utility." 90 In particular, Bentham chose to focus on positive
law and on codification and legislation as the instruments of legal
reform. 9 l
During his career, Bramwell grappled with all of these currents. In
this way, Bramwell was not connecting contract solely with capitalism
and laissez faire but was attempting to fit the doctrine within some coherent picture of Victorian law and society. For the Baron, these different
ideological strands represent the various phases of his career and his
attempt to achieve a balance between paternalism, capitalism, and socialism. At the same time, these same influences seemingly represent a coherent overlay for his legal career as they can all be conveniently collapsed
into the jurisprudential doctrine of freedom of contract.
Freedom of Contractas a Synthesis of Ideas
Upon first glance, Bramwell's definition of freedom of contract
appears as a transparent and straightforward manifestation of his belief in
laissez faire. However, it is actually representative of a collection of disparate and often contradictory influences which Bramwell patched together over the course of his lifetime. His adherence to the doctrine of free86. Id. at 7.
87. Id.

88. Id.at 63.
89. Atiyah remarks that "[tihe job of the law-maker in Bentham's world, was to create,
manipulate, and constantly adjust the laws so that there would be in the result an artificial

harmony of interests between the individual action and the public good." ATIYAH, supra
note 13, at 327-28.

90. SOME MAKERS, supra note 83, at 250-51. As Dicey remarks, "the object of his lifelong labours was to remodel the law of England in accordance with utilitarian principles."
DICEY supra note 19, at 126.
91. RICHARD A. COSGROVE, OUR LADY THE COMMON LAW: AN ANGLOAMERICAN LEGAL COMMUNITY 1870-1930 48 (1987).
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dom of contract was the by-product of his attempt to synthesize various
elements of economic, political, and social thought in the pursuit of industrial growth. Within the doctrine of freedom of contract, Bramwell
brought together the ideologies and influences of men such as Adam
Smith, Herbert Spencer, Jeremy Bentham, and even William Blackstone.
Bramwell often portrayed himself as a legal technocrat whose goal
was a mastery of the common law. He liked to describe himself as "a
drudge... who [had] studied and worked ... and grubbed at chambers"
and as a "humble plodder at law... [a] chamber drudge... [a] wretched
special pleader." 92 According to Fairfield, he was drawn to the law
because the "fine logical completeness of it all appealed to his inherited
business instincts." 93 In pursuit of professional expertise, Bramwell
devoted himself to a continual and laborious study of the law:
I read what I suppose you may call the orthodox reports of the three Common
Law Courts, namely Ellis and Blackburn, the Common Bench Reports, and
Hurlstone and Norman, I read the Law Journal reports, Equity and Common
Law, and I read the Jurist reports. I read over the same case very often three
times....,94

He thus portrayed himself as a neutral and almost scientific student of the
law-learning everything through fastidious years of study and deliberation. In Bramwell's self portrait, his role as a lawyer and judge did not
encompass the pursuit of moral goals or objectives.
Yet, this view of Bramwell as merely a technocrat or common law
expert presents an incomplete picture of his character. In addition to his
devotion to political economy and common law procedure, Bramwell
exposed himself to philosophy, literature, languages, and other intellectual
disciplines. "In his notebooks are many references to Voltaire," remarks
one commentator, "[a]ltogether it is plain that he was more conversant
with literature than he appeared to be or sometimes cared to show" and
"thought a great deal ... on matters most diverse--ethics, metaphysics,
politics and even theology." 95
In addition to his knowledge of a wide variety of subjects, Bramwell
also valued hard work and industriousness as the foundation of a personal
moral code. "In mode of life and in social outlook," remarks Robert
Molloy, "Bramwell was the living embodiment of the Protestant ethic....
He gloried in work as an end in itself and ... transferred his Puritanical
zeal from the meeting house to the market place." 96 Although he would
never readily admit to it, Bramwell's moral prejudices certainly showed up
in his writings and decisions. "Why should not the more industrious man
be better off than the less industrious? ....
[P]overty and misery shock
92. Letter from Bramwell to Sir William Harcourt (Sept. 28, 1871), Harcourt Papers,
Department of Western Manuscripts, Oxford University.
93. FAIRFIELD, supra note 6, at 10.
94. Quoted in MacDONNELL, supra note 3, at 500.
95. Id. at 488.
96. MOLLOY, supra note 74, at 277.
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us, but they are inevitable" Bramwell quite pessimistically observed. 97
A more thorough understanding of Bramwell's career necessitates an
examination of the various intellectual influences that are found scattered
throughout his writings and letters. Perhaps modern historians and
lawyers have paid more attention to Bramwell's fixation with political
economy and laissez faire precisely because he himself chose to focus on
the more technical and commercial parts of his expertise as opposed to the
deeper influences on his thinking.
a. Blackstone and Legal Principles:
The Transitionfrom Paternalismto Capitalism
98
Atiyah describes the nineteenth century as an "age of principles."
By this, he means an age where different fields such as politics, economics, science, and commerce were governed by general principles. 99 He
defines a principle as follows:

A principle was a generalization which helped to explain the way the world
worked. In the physical sciences, the 'laws' of the universe were not now called
'principles', but in the moral or social sciences, the word 'principle' was often
interchangeable with the word 'law'. They both involved a generalization about
social or human phenomena. 10 0

Principles tended to be prescriptive as well as descriptive about social
phenomena. Atiyah traces the origin of the concept of principles back to
Natural Law theories and the importance of individual liberty. 10 1 Free
men needed general principles of behavior to guide their actions in lieu of
constant governmental interference.
Bramwell had a general interest in the concept of legal principles.
"Legal maxims," remarks Fairfield, "how they came to be invented and
the application of them, had an intellectual fascination for him from the
first."1 02 His own judicial reasoning was characterized as "constructed by
inductive process, going back, step by step, from points raised to rulings,
thence to maxims, cited to reinforce rulings, until, at the outer circumfer3
ence, he came upon general principles governing the law of England."10
Blackstone's Commentaries were useful for nineteenth-century legal
reformers, precisely because they centered around general sets of princi-

97. ECONOMICS VERSUS SOCIALISM, supra note 45, at 12-13.
98. See generally ATIYAH, supra note 13, at 345-58.
99. Holdsworth notes that "[a] priorianalytical theories were then the fashionable theories-they influenced politics as well as law, and they were all powerful in the realm of economics." SOME MAKERS, supra note 83, at 239.
100. ATIYAH, supra note 13, at 346.
101. Atiyah carefully differentiates between rules and principles. Rules do not allow for
flexibility and a variety of circumstances, states Atiyah, whereas general principles serve to
guide behavior. Id at 346-47.
102. FAIRFIELD, supra note 6, at 9-10.
103. Id at 10.
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pies that purported to describe English law.104 Holdsworth remarks that
"Blackstone's summary of the main principles of English law was of great
assistance to the law reformers of the nineteenth-century, because it gave
05
them a clear view of the law which they proposed to reform."1
Bramwell, in his own writings, stated that he admired Blackstone's
Commentaries for their emphasis on general principles:
'The law is so dry.' I deny it. No doubt, if you have to learn how to serve a writ,
how many days a defendant has before he need plead, and so on, it is dry. and
wearisome enough. But if the study is not of the practice of the law, but of its
broad general principles of law it is quite otherwise. Of the four volumes of
Blackstone's Commentaries, three to my mind are most agreeable reading.
[T]hese general principles should be taught as part of ordinary education. So of
106
Political Economy ....

To Bramwell, Blackstone symbolized a particular mode of legal reasoning
and of adjudication on the basis of general principles. For Bramwell, laissez faire and freedom of contract replicated this same reasoning
process.1 07 Bramwell described laissez faire as "plain and simple-a
broad intelligible principle; and so are all the leading truths of economic
teaching."108 In terms of methodology, Bramwell's reliance on freedom
of contract is not an entire break with eighteenth-century modes of legal
reasoning. Instead, his admiration of laissez faire for its simplicity and
general principles is in keeping with the tradition established by
Blackstone. The main difference is that he substituted the laws of economics for the supposed natural rights that served as the basis for
Blackstone's fundamental principles. 109
b. Adam Smith and his Progeny: PoliticalEconomy and Progress
What is most striking about contemporary portraits of Baron
Bramwell is their discussion of his interest in and study of political economy.110 Upon his death, one magazine noted, "[E]conomic science, as well
as other branches of sociology is also the poorer by the loss of a distinguished amateur." 11 Another journal wrote that "[m]usic and political
104. Blackstone took constitutional principle as the first level in the foundation of the
common law. See G.H. JONES, SOVEREIGNTY OF THE LAW (1973).
105. SOME MAKERS, supra note 82, at 245.
106. BRAMWELL, ECONOMICS VERSUS SOCIALISM, supra note 45, at 9.
107. Id.
108. Idat 11.
109. Adam Smith himself has been characterized as a believer in general principles by
which society is governed. Robin Paul Molloy writes that "he sought justice in the protection
of individuals within the confines of a society governed by general rules and legal principles." Robin Paul Molloy, Invisible Hand or Sleight of Hand? Adam Smith, Richard Posner
and the Philosophy of Law and Economics, 36 U. KAN. L. REV. 209, 218 (1988).
110. This school of economics, associated primarily with Adam Smith and his successors, is now called classical economics, but in the nineteenth century it was known as
'Political Economy'.
111. KNOTT, supra note 26, at 347.

1994

PARAMETERS, PROGRESSIONS & PARADOXES OF BARON BRAMWELL

economy were his favorite recreations, he had read Adam Smith and
112
Ricardo, and he stuck to the doctrines he had learned from them."
According to Atiyah, lawyers were often exposed to "simplified versions" of political economy."1 3 Bramwell's own writings are infused with
references to political economy and the classical economists.1 14 Bramwell
described himself as someone "who for nearly two-thirds of a century
[had] been trying to learn something about it, and who [I considered and
do[es] consider, that there is no branch of knowledge more important than
that of the truths of Political Economy."1 5 Bramwell, in defense of political economy admits that men such as Adam Smith, Ricardo, McCulloch,
and others have been the "gods I have worshiped from my youth."l" 6 In
1859, during his earliest years at the bench, he cited Adam's Smith's
Wealth of Nations in a dispute about the propriety of deducting fixed
expenses from the wages of a cottage industry employee.117
Atiyah states that the origins of freedom of contract are "at the very
heart of classical economics."1 18 The classical economists emphasized as
one of their principle tenets, the idea of a free market that would not be
constrained by government regulation.1 9 Adam Smith, in the Wealth of
Nations, did not directly discuss the government's role in enforcing contracts. He did, however, discuss the need for free exchange between individuals:
To restrain private people, it may be said, from receiving in payment the promissory notes of a banker, for any sum whether great or small, when they themselves
are willing to receive them; or to restrain a banker from issuing such notes, when
all his neighbours are willing to accept them, is a manifest violation of that natural liberty, which it is a proper business of the law not to infringe but to sup20
port.1

Eventually, as Adam Smith's doctrine of laissez faire became popularized
and publicly disseminated, political economy became simplified and freedom of contract became more clearly espoused by many of the later classical economists. Atiyah refers in particular to David Ricardo who "seems
to have been more dogmatic and general than Adam Smith or any of the
other economists." 12 1 Ricardo, with reference to freedom of contract,
112. MacDONNELL, supra note 3, at 505.
113. ATIYAH, supra note 13, at 293.
114. Fairfield remarks that "he cared about political economy a good deal, about justice
(as he interpreted it) far more." FAIRFIELD, supra note 6, at 127.
115. ECONOMICS VERSUS SOCIALISM, supra note 45, at 1.Bramwell also states
that political economy is "equally a science, equally a collection of truths relating to a particular subject .. ."Id.
116. LAISSEZ FAIRE, supra note 1,at 5.
117. Archer v. James, 2 B. & S.996, 1006 (Ex. 1859).
118. ATIYAH, supra note 13, at 294.
119. Jacob Viner, The Intellectual History of Laissez Faire, 3 J. L. & ECON. 44, 64 (1960).
120. ADAM SMITH, WEALTH OF NATIONS, Book II, Chapter ii (1975) cited in
ATIYAH, supra note 13, 303.
121. ATIYAH, supra note 13, at 313.
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emphatically believed that, "[l]ike all other contracts, wages should be left
to the fair and free competition of the market, and should never be controlled by government interference."1 22 In general, Bramwell found much
of his basis for the legal doctrine of freedom of contract in his studies of
political economy, relying on both scholarly and popular sources.
c. Bentham: Legal Positivism and UtilitarianCalculus
Although Bramwell found much to admire in Blackstone's search for
general and unifying principles, he fundamentally disagreed with
Blackstone's assumptions as to their source. When I label Bramwell a
positivist, I mean that he believed like Bentham, that laws were the creations of the state, instead of being some sort of preexisting fundamental
principles. As mentioned previously, Bramwell vigorously championed
the reform of common law procedure. Throughout his writings and decisions, he also constantly repudiated the notion of natural rights embraced
by jurists such as Blackstone. "Natural rights may exist when a man is in
a state of nature," remarked Bramwell sarcastically "What that may be, I
know not. But when man is in a social state his rights are what the law
gives him; and if the law is wise it will give him all he can get."1 23 In
an editorial on property rights, he repeats these views: "I own, for my
own part, that I can give no meaning to the word 'right' except that it is
something given by a pact between two parties or given by the law of a
society."1 24
With respect to his criticism of natural rights, Bramwell was also
critical of the concept of a social contract. Fairfield humorously remarks
that the only common link between Bramwell's vision of contract and
Rousseau's 'contrat social' is that "Contrat is French for contract. There
kinship between Rousseau and Lord Bramwell ends."1 25 For Bramwell,
the false notion of a social contract or contract between "mankind and the
Goddess of Things in General" is a foreign notion introduced into the
common law by the likes of Rousseau, Milton, and Lycergus.1 26
Furthermore, "the man's liability to the community," states Bramwell,
"must be a matter of public or statute law."1 27
For Bramwell, criminal laws were created not to punish, but rather to
122. DAVID RICARDO, PRINCIPLES OF POLITICAL ECONOMY AND TAXATION 126 (1971), cited in ATIYAH, supra note 13, at 314.
123. ECONOMICS VERSUS SOCIALISM, supra note 45, at 12-13.
124. Baron Bramwell, Property, NINETEENTH CENTURY 449, 450 (Mar. 1882) (hereinafter cited at "PROPERTY"). Bramwell in the same passage, also refers to Thomas
Huxley, another Benthamite reformer who was in favor of codification and statutory law. Id.
Fairfield also describes Bramwell's derision for natural law. He refers to "jus naturale or lex
naturalis" as "merely the rehabilitation for the profit of one class ... [a] myth...." FAIRFIELD, supra note 6, at 184.
125. FAIRFIELD, supra note 6, at 182.
126. Idat 183.
127. Id.
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deter men from committing future crimes. Following Bentham's guidance
on the deterrent function of law, Bramwell queries, "should the law not
direct its threat against one who stands so much in need of it, who, unless
fortified by it, is likely to do wrong?"1 28 Similarly, sentencing a criminal
convicted of a "very terrible and repulsive crime committed under circumstances never likely-indeed, impossible to recur," Bramwell
imposed only nine months imprisonment, seeing the futility of a deterrent
29
sentence.1
What was the basis of Bramwell's belief in positive law rather than
natural law? For Bramwell, natural rights embodied Tory paternalism,
which he greatly disliked. Furthermore, Bramwell believed that if men
adhered to the notion of absolute right to property, such a right could be
reinterpreted to have potentially redistributive consequences. In reply to
John Stuart Mill's suggestion that the state could rightly limit a company's profits, or could tax landowners for the "unearned increment" 130 of
profit on their land, Bramwell replies:
The quotation I have referred to. "The land is the general inheritance of mankind,
and is the gift of Nature to the whole human race," may seem to give countenance to the wonderful assertion that "every man was bom into the world with a
right to a part of the land of his birth." Is he? When is he to take possession? At
twenty-one? What is to keep him meanwhile? .... Is he to have a piece of land in
prairie condition? No; doubtless improved .... Is he to have the advantage of the
roads and bridges and other conveniences that have been made?.... If the right
is a right at all, it is a right against the whole world from having been bom at
all.... Directly it is said to be 'a right against' a particular State, there is a recognition that State and its laws. Rights are what those laws give. 131

Bramwell is quick to make a distinction between absolute rights in property, which might lead to all persons having entitlements to land, and
legal rights created by the state. In all of his writings, he was careful to
justify the existence of private property on premises other than natural
law. Instead, he justified the institution on utilitarian grounds.
Private property should exist because it maximizes wealth for society. Bramwell stated firmly, "I say, then, that the institution of private
property is good for the community; that it should exist in everything
which is the product of or procured by labour ....

"132

Bramwell admitted

his need to convince the public of the efficiency of his economical mode
of analysis: "I confess if it could be shown that the existence of private
128. The Object of the English Criminal Law, THE SPECTATOR, February 3, 1872,
reprinted in id. at 41, 44.
129. FAIRFIELD, supra note 6, at 71-72. Chief Baron Pollock, with whom Bramwell
corresponded for over ten years, shared Bramwell's views on this issue. Pollock, in a letter
to Bramwell states, ". . . It must be remembered that a legal sentence is not a punishment for
moral sin (scarcely for legal guilt); its object is to deter others with as small amount of
human suffering as will answer that end." Letter dated August 7, 1858, reprinted in FAIRFIELD, supra note 6, at 33.
130. Meaning the increase in the value of land not due to the landowner's productivity.
131. Baron Bramwell, Mill's Political Economy, THE TIMES, February 16, 1883
reprintedin FAIRFIELD supra note 6, at 219-20.
132. PROPERTY, supra note 124, at 455.
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property was not for the good of the community the institution ought to be
abolished."133
Although Bramwell seems to have had dubious motives in his recasting a defense of private property in terms of positive, state-created rights,
his rhetoric and analysis were certainly departures from traditional eighteenth-century norms. Moreover, it is extremely important that his defense
of property arose not from any sympathy with the landed aristocracy but
rather from sympathy with the capitalist entrepreneur. For Bramwell, protection of the profits earned through a man's productivity was of paramount importance. In that sense, his defense of property rights based on
utilitarian notions was a shift toward a larger defense of the property
rights of industrialists.
Bramwell tells us that private property is good because it is productive. In a letter to the Times, Bramwell spoke of property in reference to
wealth maximization. "But why is it [that property is good]?" queried
Bramwell. "The answer is plain-because there will be more of the good
things of the world for division among the community than without it."134
In addition 'to changing the rhetoric of property rights, Bramwell
augmented the ability of lawmakers to adapt to the needs of Victorian
society. By testing all laws against his principles of utility and expediency, Bentham and his disciples were able to create and discard laws as they
became either useful to society or outmoded. Whether the laws that
Bramwell espoused were in hindsight actually beneficial to the greatest
number of Englishmen, does not detract from the significance of his belief
in this method of reasoning. In this capacity, he contributed to the shift
away from absolute and static rights to state-created rights that could be
altered according to changing social circumstances.
While the Baron was a great admirer of the classical economists, he
also had great reverence for the work of Jeremy Bentham. 135 In fact,
Brian Abel-Smith and Robert Stevens note that "no one was more deeply
imbued . . . with the concepts of Benthamite liberalism" than

Bramwell. 136
In a series of correspondence with Sir Edwin Chadwick, another
Benthamite, Bramwell makes several references to their shared interest in
Bentham. In a letter written to Chadwick in 1885, Bramwell comments, "I
return Bentham with many thanks. I have never forgotten it, in the duty of
returning it. But I have made a deal of use of it. I have tried to get a copy
but cannot."1 37 Bramwell also quotes Bentham in one of his opinions during his tenure in the House of Lords. "One may venture to quote Bentham
even upon this matter. He said that laws would be of the public that peo133. Id. at 449.
134. Baron Bramwell, "Unearned Increment," THE TIMES, May 1883, reprinted in
FAIRFELD, supra note 6, at 212.
135. KNOTT, supra note 26, at 344.
136. LAW AND POLITICS, supra note 17, at 127.
137. Letter from Bramwell to Sir Edwin Chadwick (Apr. 7, 1885), Chadwick Papers,
University College London, Historical Manuscripts Collection.
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pie when they prosecute, and prosecute duly, should be protected."1 38
Although Bramwell's interest in the utilitarian philosophy of
Bentham seems inconsistent with his conventional portrait, it should not
surprise those familiar with Bramwell's connection to the reform of civil
procedure. The Common Law Procedure Commission, on which
Bramwell served, explicitly acknowledged the influence of Bentham in
their parliamentary report, which came "no doubt from Mr. Bramwell's
pen."1 39 Bentham himself advocated freedom of contract: "No man of
ripe year and of sound mind, and with his eyes open ought to be hindered,
with a view to his advantage, from making a bargain.., as he sees fit."140
Furthermore, Atiyah offers a persuasive explanation for such an
occurrence. Bentham was one of the few utilitarians or economists to
specifically address contract law in his writings; he believed that the general enforceability of agreements was a rational matter that could be
derived from principles of utility.141 Because Bentham disavowed the
concept of natural law, and instead believed in the "hand of the law giver"
to create rights and duties in society, he looked to principles of utility (as
opposed to natural law) as setting the outer framework of man's activity.
In other words, utility created the legal framework or the underlying parameters within which society could contract freely. Thus, Bentham
believed in freedom of contract within a man-made sphere "arranged as to
42
lead to the greatest happiness of the greatest number of people."
d. HerbertSpencer: Social Darwinism and Evolutionary Theories
Herbert Spencer is the last major influence that can be located in
Bramwell's own writings. Bramwell, during the later stages of his career,
claimed that Spencer was "the profoundest thinker of the age."1 43 Spencer
was an English social philosopher and staunch individualist who emerged
during the mid-nineteenth century as one of the leading proponents of

138. Abrath v. North Eastern Railway Co., 11 App. Cas. 247, 253 (H.L. 1892).
139. MacDONNELL, supra note 3, at 505.
140. JEREMY BENTHAM, ECONOMIC WRITINGS 129 (Stark ed. 1952), quoted in
ATIYAH, supra note 13, at 324-325. Of freedom of contract, Dicey also writes:
individualistic reformers opposed anything which shook the obligations of contracts.... It is
no accident that Bentham in very early in his career assailed the usury laws, or that freedom
of trade in money, goods, and in labour had been the watchword of the statesmen who have
most closely followed in the footsteps of Bentham.

DICEY, supranote 18, at 151.
141. ATIYAH, supra note 13, at 324-29.
142. Id. at 328.
143. LAISSEZ FAIRE, supra note 1, at 5. The Liberty and Property Defence League was
also devoted to the ideas of Spencer. The League's daily activities were carried out by men
whom historian Edward Bristow calls a "group of near-anarchist disciples of Herbert
Spencer who styled themselves 'Individualists."' Edward Bristow, The Liberty and Property
Defence League and Individualism, 4 HIST. J. 761, 761 (1975) (hereinafter cited as "BRISTOW").

THE AMERICAN JOURNAL OF LEGAL HISTORY

Vol. XXXVIII

Social Darwinism. 144
Spencer's theories, supposedly drawn from the natural sciences,
involved "the persistence of force in the forms of matter and motion." 145
He believed that the constant redistribution of matter and motion translated into a struggle between evolution and dissolution. His struggle, which
created an inherent instability in the universe, was responsible for an evolutionary process "embodying a continuous change from incoherent
homogeneity, illustrated by the lowly protozoa to coherent heterogeneity,
manifested in man and higher animals." 146 Eventually, society would
reach a state of equilibrium or "equilibration," where evolution ends and a
state of societal perfection and harmony begins. 147
Essentially, Spencer attributed the same role to competition in a capitalist economy that Darwin had given natural selection in biological evolution. Thus, laissez faire became akin to a state of nature in which economic competition and social evolution could occur.148 Spencer chose to
emphasize individualism and to oppose state regulation as a way to protect society's natural evolution and to curb the "drift towards a form of
society in which the private activities of every kind, guided by individual
wills, are to be placed by the public activities guided by governmental
will."1 49 Spencer, with the publication of his book Social Statics also
advocated freedom of contract as a guiding societal force located somewhere between anarchy (dissolution) and tyranny (no evolution).1 50
e. Freedom of Contractas Convergence and Divergence
For Bramwell, progress was essential. He linked England's greatness
and prosperity directly to laissez faire. "[F]rom its very freedom and independence of restraint," boasted the Baron, England is "the first in the
world for everything that makes a nation great and good."151 The forward
looking tenets of Adam Smith's political economy, the liberating force of
144. In England, the term individualism (as opposed to collectivism or socialism) was
used to refer to "extreme anti-statism" or opposition to almost all forms of state intervention.
STEVEN LUKES, INDIVIDUALISM 34 (1973). Spencer is "generally regarded as the proponent of the most thoroughgoing individualism ever advanced in English social philosophy." Scott Gordon, The London Economist and the High Tide of Laissez Faire, 63 J. POL.
ECON. 461,475 (1955).
145. HOFSTADTER, supra note 84, at 36.
146. Id. at 37.
147. Id.
148. GRETA JONES, SOCIAL DARWINISM IN ENGLISH THOUGHT 56 (1980).
149. HERBERT SPENCER, 3 PRINCIPLES OF SOCIOLOGY 594 (1915). See also
Mark Francis, HerbertSpencer and the Myth of Laissez Faire, 32 J. HIST. OF IDEAS 31728 (1978).
150. ATIYAH, supra note 13, at 322; Within the United States context, Hofstadter argues
that "Spencer's plea for absolute freedom of individual enterprise was a large philosophical
statement of the constitutional ban upon interference with liberty and property without due
process of law." HOFSTADTER, supra note 84, at 46.
151. LAISSEZ FAIRE, supra note 1, at 22.
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Bentham's law reform, and the evolutionary nature of Spencer's Social
Darwinism invited ideological reconciliation in the doctrine of freedom of
contract as a scheme for societal improvement. At the same time, the simplicity of Blackstone's general principles of law, provided Bramwell with
a link to traditional methods of adjudication and legal reasoning. By
adapting the general principles of political economy to the legal system,
Bramwell simultaneously used freedom of contract as a connection with
the past era of Blackstone and the future era of industrial growth.
However, each of these intellectual strands also present inherent contradictions and divergent opinions within Bramwell's vision of laissez
faire. Blackstone believed in preordained principles of law whereas
Bentham advocated societally created legislation. The classical economists differed greatly over the supposed role of government in economic
and social regulation. Herbert Spencer and Bentham were also diametrically opposed to one another on many issues. Indeed, Spencer's Social
Statics was a direct attack upon Bentham and his emphasis on the positive
nature of law and social reform. 152 In some ways, Spencer harkened back
to a more natural concept of societal rights based not on divinity but on
evolutionary biology. When scrutinized more carefully, Bramwell's
notion of freedom of contract represents a series of competing views of
law and society. When broken down into its component parts, the doctrine
also represents the various stages and progressions of his legal career.
Bramwell was not the icon of a slavish devotion to an unchanging
doctrine, but rather, like many individuals, a person with complex and
often conflicting ideas and beliefs. Bramwell's reliance on freedom of
contract served many purposes in his lifetime. As he underwent periods of
reform and retrenchment, Bramwell used freedom of contract in very different ways.
III. Reform
Proceduraland Substantive Law Reform
Atiyah describes the period between 1770 and 1870 as a "period
when men first began to become supremely confident of their ability to
shape the world in their own fashion."153 The onset of the Industrial
Revolution in 1770 gradually transformed England from an agrarian
country into an urbanized industrial nation. During this same period, utilitarianism and political economy functioned as "complementary and mutually reinforcing elements in the liberal-individualistic stream of thought
and action." 154 Although Adam Smith was the creator of laissez faire and
Bentham was the father of the modern regulatory state, both philosophers
152. HOFSTADTER, supra note 84, at 40.
153. ATIYAH, supra note 13, at 219.
154. A.W. COATS, INTRODUCTION TO THE CLASSICAL ECONOMISTS AND
ECONOMIC POLICY 24 (1971).
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believed in the value of freedom of contract to achieve progress and happiness in English society. Dicey labeled this period the "age of law
55
reform" as well as the "age of Jeremy Bentham."1
In 1830, Bramwell left his banking career to become a special
pleader under the tutelage of Sir Fitzroy Kelly, Q.C. According to one
legal journal, Bramwell served as a pleader when "the technicalities of
common law pleadings and procedure had developed up to the last intolerable point of absurdity.I5 6 It was then that Lord Bramwell established
his reputation as a master of its learning and as an advocate." 15 7
Eventually, he was called to the bar by the Inner Temple in 1838. Several
years later, Bramwell paved the way for modern civil procedure and
pleading in England by serving on the Common Law Procedure
Commission in 1850, where "a transition between the excessive strictness
of the old [system] and the slipshod.., of the new" occurred.158
In Holdsworth's view, Bramwell's greatest contributions were "not
by his decisions, but by his work on those commissions which laid the
foundations of our company law, recast our judicial system, and introduced our modem system of procedure and pleading."1 59 In doing so, he
helped to create a legal regime that was adaptable to the rise of a modem

industrial state:
In 1850 he was made a member of the Common Law Procedure Commission ....
The foremost men in the profession had learnt already that Mr. Bramwell, while
thoroughly loyal to English law, was neither a pedant nor an obstructive. No one
felt more strongly than the Mr. Bramwell of 1850 that the time had come to refit
the ship, alter the rigging, adapt the steering gear to changed conditions, to the latest needs of legal navigation.160

This "navigation," in which Bramwell partook, charted an important
course in common law procedure. The Common Law Procedure
155. DICEY, supra note 19, at 126.
156. Bramwell, in an essay on the art of pleading submitted to the Judicature Commission
in 1867 describes the confusing and cumbersome nature of pleading and special pleading in
English law:
The pleadings begin by the plaintiff stating his case-viz., those facts which, if true, show, as
he contends, a right to some judgment against the defendant. This statement is called the declaration. The defendant meets this by denying one or more of the facts; as for instance, if the
action is against the alleged acceptor of a bill, by denying his acceptances, or by admitting
the facts, but denying their legal sufficiency, this is called demurring. The plaintiff's reply is
called the replication; and he, like the defendant, denies one or more allegations in the plea,
or confesses or avoids it, or demurs to it. In like way there is a defendant's rejoinder, the
plaintiff's surrejoinder, the defendant's surrebutter, beyond which I never knew the pleadings
extend, nor is there any distinctive name for them. The pleadings stop when neither party has
a new matter to advance .... 1 may add that a special plea is where the defendant pleads specially instead of the general issue, or general denial of the plaintiff's case, and the plaintiff's
replication and all subsequent pleadings may be special in a like way. This is the origin of
the expression "special pleading".
reprinted in FAIRFIELD supra note 6, at 10-11.
157. KNOTr, supra note 26, at 350.
158. Id.
159. HOLDSWORTH, supra note 15, at 505.
160. FAIRFIELD, supra note 6, at 19.
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Commission of 1850 drafted what became the Common Law Procedure
Act of 1852.161 This Act established a uniform type of writ so that parties
did not have to mention a particular form or cause of action. Furthermore,
parties could join all their causes of complaint in one action. This had
been previously forbidden.
Bramwell, when describing the purpose of the Act, stated that "as far
as possible, though forms of action remained, there should never be a
question as to which was the form."1 62 The move towards a standard and
uniform (as opposed to specialized and particularized) system of pleading
was viewed as a revolutionary change during Bramwell's own lifetime.
One legal journal noted that "a whole world of learning was rendered as
useless as the rules of astrology or alchemy; mountains of rubbish were
removed; a new spirit pervaded the Courts." 163 Due to the abolition of the
writ system "[c]ounsel and judges were left free, indeed compelled, to
concentrate on the substance of each action, and to look for principles of
liability which would cross the boundaries of the old forms to create logical relationships between substantive rules of law."1 64 At once, procedure
was liberalized and substantive law was simultaneously given a new
coherence.
As recent historians have noted, "the 1850s saw a new round of
investigation and recommendation. It was at this point.., that perhaps the
most substantial changes were initiated. First, there was a very real shift
in favour of a more flexible procedure in which formalities were reduced,
and formal errors lost much of their consequence."1 65 Bramwell later
served on the Judicature Commission of 1867. This Commission produced the Judicature Acts of 1873 which abolished the forms of action
altogether and merged the courts of law and equity. 166 With regard to the
Judicature Acts, one journalist notes that, "[w]ith no less elasticity of
mind that he had displayed twenty years earlier, Lord Bramwell helped
forward with good intent the new regime, and served under it cheerfully
and heartily ....167
The combination of these procedural reforms in the English legal
system were seen as part of a positivist effort to change the archaic nature
161. 15, 16 Victoria c. 76 §3.
162. Bryante v. Herbert, 3 C.P.D. at 390 (1878), cited in HOLDSWORTH, supra note
15, at 105.
163. MacDONNELL, supra note 3, at 494.
164. CLARE DALTON, LOSING HISTORY: TORT LIABILITY IN THE NINETEENTH-CENTURY AND THE CASE OF RYLANDS V. FLETCHER 36 (1987) (unpublished manuscript) (hereinafter cited as "DALTON").
165. CORNISH & CLARK supra note 59, at 42.
166. More specifically, "the three courts of common law, and the courts of chancery,
admiralty, probate and divorce were all made part of a Supreme Court of Judicature. The new
Supreme Court was divided into a Court of Appeal and, below it, a High Court of Justice
composed of Divisions reflecting old jurisdictions .... All parts of this new structure were
empowered to apply the rules of common law, equity, and the civilian courts." Id. at 43.
167. KNOTT, supra note 26, at 351.
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of English courts. Dicey refers to the Common Law Procedure Acts and
their progeny as "the constant aim of Bentham and every man imbued
with his spirit."1 68 Thus, Bramwell joined the larger effort championed by
Jeremy Bentham to rationalize and reform the legal system'
Perhaps, Sir William Holdsworth best summarizes Bramwell's role
in changing English civil procedure. Because of his own expertise as a
special pleader and judge, Bramwell was "therefore eminently fitted to
guide the common law from the old system to the new with as little
breach in the continuity of its development as possible."1 69 Bramwell
thereby served as a transitional figure on the English bench, functioning
both as a creator and as a destroyer of the common law. With reference to
the old system of special pleading, Bramwell commented, "For a quarter
of a century, I did my best to get rid of it."170
Bramwell was active in changing substantive law as well. On a very
broad level, he "helped to shape in no small degree legal doctrines as to
negligence, fraud, the law of agencies, recission of contracts, and the measure of damages." 171 In particular, Bramwell had very long-lasting and
significant impact in the area of tort and company law. In 1853, Bramwell
served on the Mercantile Laws Commission. Bramwell and four of his
fellow commissioners recommended the creation of limited liability for
shareholders in joint-stock companies.17 2 Previously, shareholders had
accepted the consequences of unlimited liability in order to secure more
investment and credit for newly formed corporations.1 73 The Commission's inquiries eventually resulted in the Companies Act of 1862 and the
introduction of limited liability.
Bramwell took credit for the tradition of adding the word "limited"
(or "ltd.") to the name of English companies in order to notify the public

168. DICEY, supra note 19, at 207.
169. HOLDSWORTH, supra note 15, at 499. The Juridical Review also described
Bramwell as a transitional figure, creating and destroying parts of the common law simultaneously. "With characteristic common-sense and strength of mind, he freed himself from
the fascination of the system he had been trained in, and bore the chief part in starting upon
the road to destruction." KNOTT, supra note 26, at 350-35 1.
A contemporary writer remarked that on the Judicature commission Bramwell "proved
himself to possess a scientific knowledge of the principles of jurisprudence, and ability to
apply that knowledge to the reconstruction of the practice of English law. Baron Bramwell,
The Press and the Bar, 15 THE LAW MAGAZINE & LAW REVIEW 1, 4 (1886).
170. EDWARD MANSON, THE BUILDERS OF OUR LAW DURING THE REIGN
OF QUEEN VICTORIA 136 (1895); (hereinafter cited as "MANSON"). See also Hall v.
Eve, 4 Ch. Div 341 (1876) where Bramwell, in permitting a plaintiff to reply by combining
several forms of action states, "I am entirely of opinion that this appeal must be allowed. My
judgment is certainly not influenced by my love for the old system of special pleading ......
Id. at 346.
171. MacDONNELL, supra note 3, at 503.
172. 27 H.C. Parl. Papers [1791] 23-29 (1854).
173. Unlimited liability meant that a shareholder's personal assets (in excess of his or her
equity in the company) could be used to pay off a company's debts.
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of their new status. 174 In this capacity, Bramwell encouraged further
industrial growth. Middle class investors more willingly joined corporate
ventures since they were now shielded from personal risk. 175 In this
sense, he had an apparently progressive vision of shareholder's relationships to the modem corporation. With reference to his own achievement,
Bramwell remarked, "I think there never was a more perfect success than
the Act of Parliament establishing the law of limited liability."176
Rubin and Sugarman attribute the innovation of limited liability to
laissez faire and freedom of contract directly. 7 7 For Bramwell, his advocacy of limited liability probably stemmed from concurrent desires to
transform an outmoded legal regime and to publicly inform creditors
about the terms upon which they were dealing with companies. 178
Fairfield notes that for Bramwell, limited liability corrected common law
practice which ignored an old principle that "corporations themselves, not
persons composing them, were held liable for corporation debts."1 79
At first glance, Bramwell's support for limited liability seems to contradict his belief that the government should not intrude upon private bargains. In fact, to introduce terms upon which companies would contract
with the public runs counter to this notion. Bramwell tried to reconcile
this governmental interference by making limited liability permissive as
opposed to obligatory. He stated, "A man is none the worse for having an
option, although he may sometimes make bad use of ......
it
1"80
Fairfield describes the Act of 1862 as "Lord Bramwell's pet piece of
constructive legislation" which "departed too far from his own sound
maxim 'Caveat emptor"' and "set an example mischievously copied by
174. FAIRFIELD, supra note 6, at 331.
175. Manson, in his profile of Bramwell, makes the following remarks:
The giant growth of joint-stock enterprise is one of the most remarkable phenomena of this
century. The number of companies registered has been steadily growing. In 1892 it reached
the enormous total of 2789 registered in one year. The key which has unlocked this marvelous
commercial enterprise is "Limited Liability," and the credit belongs very much to Lord
Bramwell. There was no objection to the principle of a company making a special form of
contract. Plenty of insurance companies had done so in their policies, limiting liability to the
assets, but if an ordinary trading company was to adopt it in all its business transactions, how
was the public to have notice? Bramwell suggested the simple expedient of adding the word
"Limited" to the company's name, and the greatest commercial revolution ever inaugurated
was accomplished. He was proud of the invention. "Mention it in my life," he said jocularly.

MANSON, supra note 170, at 137.
176. EDWARD MANSON, "BRAMWELLIANA" OR THE WIT AND WISDOM OF

BARON BRAMWELL 37 (1898).
177. RUBIN & SUGARMAN, supra note 59, at 12; see also RONALD FORMOY, THE
HISTORICAL FOUNDATIONS OF MODERN COMPANY LAW 114-30 (1923). Formoy
describes limited liability as "the most important part of the evolution of the joint-stock
companies ... " Id. at 114.

178. ATIYAH, supra note 13, at 376. Atiyah claims that Bramwell's support for limited
liability is "a good illustration of Bramwell's simple faith in the idea that if the facts were
well known to the contracting parties, or even if they were capable of being ascertained, the
parties would automatically take account of them in their bargain." Id.
179. FAIRFIELD, supra note 6, at 329.
180. Id. at 330.
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the new school of jurists in later years."1 8 1 In Fairfield's assessment,
Bramwell's support of limited liability is indeed a departure from his general principles of laissez faire and freedom of contract. Instead, it represents a piece of positive legislative reform aimed at promoting the growth
of the corporation.
The Use of Strict Liability
During this same period, Bramwell advocated the imposition of strict
liability in the absence of negligence in a series of railway liability cases,
predicating his analysis on a seemingly utilitarian calculus of the costs
and benefit to society. Bramwell was always the dissenting opinion in
these cases. The majority of his judicial peers believed that statutory
authorizations permitting railways to use certain engines and railway
lines, or limiting compensation for damage during their construction,
exempted the railway from all civil liability. With reference to these
cases, where railway engines caused property damage to nearby occupiers, Atiyah remarks that "it seems clear that Bramwell was rebelling
against the ordinary use of the fault principle, because his instinct told
182
him that in this type of situation there was no place for that principle."
Indeed, he was struggling with older eighteenth-century notions of tort
liability relating solely to the culpability or fault of the actor.
Bramwell realized that for a large industrial entity such as the railroad, which inflicted a great deal of property damage, this was not the
most appropriate paradigm. The Temple Bar, a nineteenth-century legal
periodical, also recognized the unique and significant nature of
Bramwell's attitude toward railways, while noting his general tendency to
defend the interests of stockholders. "He did his utmost, though in vain,"
remarked the journal, "to arrest the development of one branch of the
183
Common Law-the full extension of its remedies to corporations."
However, in a footnote, the writer specifically explored Bramwell's attitude toward railways:
As it is common to speak of Lord Bramwell's prejudice in favor of corporations,
it is only fair to mention one striking instance in which he was against them. In
certain early cases, .. . it was decided that a railway company with statutory powers to use a certain form of locomotive was not, in the absence of negligence,
liable for the consequences of using such a locomotive; e.g. burning a farmer's
stockyard by sparks escaping from the engine. In The Hamnersmith Railway Co.
v. Brand, Baron Bramwell advised the House of Lords that these cases were
wrongly decided, and that in his view, the legislature had not given companies,
by implication, the power to destroy private property. The majority of the law
lords took a different view. 184

The first case in which Bramwell held a railway company strictly
181.
182.
183.
184.

Id. at 331.
LIABILITY FOR RAILWAY NUISANCE, supra note 24, at 191.
MacDONNELL supra note 3, at 503.
Id. at 503-04.
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liable for causing a fire on property adjacent to railroad tracks through the
dispersal of "diverse sparks of fire and igneous matter" emitted by the
company's locomotive was Vaughan v. Taff Vale Railway Company in
1858.185 Although his reasoning was less elaborate in Taff Vale, he was
already beginning to think in terms of social utility. Bramwell, who then
sat as a judge in the Court of Exchequer, stated, "[h]ere is confessedly the
use of an instrument likely to produce damage and producing it."186 By
labeling the engine a "dangerous instrument," he is placing it in a category apart from normal activities. It is an inherently dangerous entity.
Bramwell further asks the defendants "whether they did not think
there was inevitable negligence in the use of a dangerous thing calculated
to do, and which did cause mischief."1 87 In this query, Bramwell is asking
whether he should impose strict liability for an activity which was calculated to injure the property of others. In other words, the operation of the
locomotive had a foreseeable social cost that the railway company should
simply internalize.
Bramwell finally holds that "it cannot be contended that the statute
gives the railway company a right to throw lighted coals on the adjoining
land. That would be trespass."1 88 He also concludes that the plaintiff
could not be held contributorily negligent because he exposed his wood to
potential damage from the locomotive. In contrast to the dangerous nature
of the industrial train, "the plaintiff uses his land in a natural and proper
way for which it was fit. The defendants come to it, he being passive and
do it a risk."189 Again, although not articulated in modern terms,
Bramwell is foreshadowing the notion of a reciprocity of risk. In this estimation, the railroad was imposing a non-reciprocal risk of the plaintiff.
In 1869, Bramwell presided over a case in which the daily passage of
trains near the plaintiff's house created vibrations, noise, and smoke
which damaged the property and diminished its market value as well. In
Hammersmith Railway Co. v. Brand, the case specifically mentioned in
the journal Temple Bar, the defendants argued that a parliamentary
statute, allowing for compensation for property damage incurred only during the construction of the railway negated the plaintiff's common law
remedy for nuisance. 190 Bramwell, once again in dissent, held that
because the railroad operated for the public benefit, the duty of compensation fell to the railroad which served, in essence, as the best loss spreader
among the public:
It is said that the railway and the working of it are for the public benefit, and
therefore the damage must be done, and be uncompensated. Admitting that the
damage must be done for the public benefit, that is no reason why it should be
uncompensated. It is to be remembered that compensation comes from the public,
185.
186.
187.
188.
189.
190.

3 L.R. Ex Div. 743 (1858).
Id. at 751.
Id. at 746.
Id. at 752.
Id.
[18691 E. R. 1313 (Ex.).
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which gets the benefit. It comes directly from those who do the damage, but ultimately from the public in the fares they pay. If the fares will not pay for this
damage and a fair profit on the company's capital, the speculation is a losing one,
as all the gain does not pay all the loss and leave a fair profit.191

In the above passage, Bramwell articulates two important principles that
exemplify his attempt to weigh the social costs and benefits of industrial
activity. First, he states that the railroad is actually the best loss spreader,
meaning that it can most efficiently allocate the cost of the property damage among the members of the public who benefit from the railroad.
Furthermore, he states that if the benefits of the activity do not outweigh
its costs, then the activity is not socially useful or profitable and should
cease operation. In this manner, he is engaging in a utilitarian calculation,
weighing the aggregate value or public "good" as compared to the "detriment" being produced by the railway.
A third nuisance case in which Bramwell most eloquently states his
views on strict liability for industrially created nuisances is Bamford v.
Turnley, decided in 1860.192 In this instance, the plaintiff brought an
action against his neighbor, who constructed a brick kiln near the plaintiff's dwelling and "wrongfully and injuriously burned a large quantity of
bricks.., and caused noxious and unwholesome vapours, smokes, fumes,
stinks, and stenches to raise and proceed from the brick kilns" into the
plaintiff's home. 193 Once again, Bramwell reiterates his belief that the
cost of supposedly beneficial industrial activities must be borne by the
responsible actors, and in turn by the public as a whole:
[I]t is said that, temporary or permanent it is lawful because it is for the public
good. Now, in the first place, that law to my mind is a bad one which, for the
public benefit, inflicts loss on an individual without compensation. But further,
with great respect, I think this consideration misapplied in this and in many other
cases. The public consists of all individuals of it, and a thing is only for the public benefit when it is productive of good to those individuals on the balance of
loss and gain to all. So that if all the loss and all the gain were borne and received
by one individual, he on the whole would be a gainer. 194

Initially, Bramwell's discussion of liability does not seem to resemble a
utilitarian calculation. For if Bramwell took Bentham's theories of utility
to their most logical consequences, then the property damage inflicted
upon one individual for the greater public good would be permissible.
However, Bramwell is weighing the total social costs and benefits of an
entire enterprise in order to decide if it is a socially useful activity.
Despite his individualist tendencies, Bramwell, in his contemplation of
industrially created nuisances, has a brief glimmer of the potentially collective nature of capitalist society.
Finally, Bramwell's opinion in Fletcher v. Rylands, in 1865, also
belongs in his cluster of strict liability judgments. 195 In his decision,
191.
192.
193.
194.
195.

Id. at 1319 (emphasis in original).
3 B. & S. 62 (Ex. 1860).
Id. at 63.
Id. at 84-85.
3 H. & C. 774, 159 Eng. Rep. 737 (Ex. 1865).
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Bramwell imposed strict liability upon a property owner for constructing
a reservoir that burst and flowed into his neighbor's coal mine. Various
legal scholars have proffered different explanations for the outcome of the
case, none directly related to Bramwell's belief in utilitarian notions of
tort liability. Francis Bohlen aligns Bramwell and his judicial colleagues
with the landed gentry in Victorian England. To him, the case demonstrates the judges' desire to protect private party interests. 196 Robert
Molloy reexamined Bohlen's thesis and found it fundamentally flawed
because the Rylands bench came from either the middle or lower middle
classes in English society.1 97 In a more recent article, Brian Simpson links
the holding to a greater societal and parliamentary preoccupation with
the unique hazards caused by bursting dams and reservoirs. 198 None of
these accounts offers a satisfactory explanation of Bramwell's judicial
reasoning.
Clare Dalton is the most recent scholar to evaluate the Rylands decision. In her analysis, she draws upon the various theories postulated by
these earlier authors. Dalton concludes that "the elements of social, intellectual and professional environment, together with the individual ages
personalities, convictions and judicial styles of the judges, combine to
permit a satisfactory ex post facto explanation of each particular judicial
product."1 99 With respect to Bramwell, Dalton finds that he is part of a
"succeeding generation" of judges who attempted to "develop a synthesis" between old forms of action and new elements of industrial life. 200 In
this respect, she acknowledges that there is indeed a correlation between
Bramwell's background, mode of reasoning, and his holding in the case.
At first glance, Rylands does not seem directly related to industrial
activity. However, Bramwell does draw a distinction between natural and
unnatural (man-made) uses of land. The plaintiff, remarked the Baron,
"had a right to be free from what has been called 'foreign water', that is,
water artificially brought or sent to him" and "[t]he defendants had no
right to pour or send water on to the plaintiff's works." 20 1 In his brief
analysis, Bramwell focused on categories of property use. His distinction
between natural and artificial uses appears consistent with his decisions in
his railway cases. He seems to have been grappling with new categories
of activity, in particular industrial or "artificial" activity, and the resulting
tort liability which would stem from such activities.
After the House of Lords affirmed Bramwell's decision to impose
196. See Francis Bohlen, The Rule in Rylands v. Fletcher, 59'U. PA. L. REV. 298,
(1911). Bohlen believed that the decision perpetuated the right of the individual to the quiet
enjoyment of his own land.
197. See generally MOLLOY, supra note 73.
198. Brian Simpson, Legal Liability for Bursting Reservoirs, 13 J. LEG STUDIES 209
(1984) (hereinafter cited as "SIMPSON").
199. DALTON, supra note 164, at 296.
200. Id. at 295-96.
201. Fletcher v. Rylands, supra note 22, at 787.
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strict liability, Sir Frederick Pollock wrote an article explaining his perception of the rule established in Rylands. In his writing, he gave popular
credence to the belief that the case was about the imposition of strict liability in cases of extraordinary or grave risk. "The law takes notice," commented Pollock, "that certain things are a source of extraordinary risk, and
a man who exposes his neighbour to such risk is held, although his act is
not of itself wrongful, to insure his neighbour against any consequent
harm ... "202 Pollock's article encapsulated Bramwell's view that strict
liability should be imposed in cases where a person imposed an extraordinary risk upon others. For Bramwell, extraordinary risk was synonymous
with industrial or artificial creations. In modem terms, Bramwell wanted
to force industrial enterprises to internalize the full costs of their profitmaking endeavors.
Bramwell's utilitarian imposition of strict liability in all of these
cases is actually consistent with his ardent belief in freedom of contract.
In his 1882 definition of laissez faire, he emphatically states that the right
to be let alone assumes that you do not injure others. "Leave everyone to
seek happiness in his own way, provided he does not injure others..."
was Bramwell's resounding statement. 203 For Bramwell, the railway's
concrete injury to others in their entry into free market competition may
have been manifest evidence of a violation of one of the underlying principles of laissez faire. In this rudimentary manner, Bramwell may have
been taking into account the problem of externalities (harm to third parties) created by industrialization and capitalism. 204
Up until 1870, it appears as though Bramwell engaged in an active
process of breaking down the rigid categories of the old common law, and
attempted to come up with new legal processes and substantive rules that
were suited to the rise of capitalism and laissez faire. What is notable
about this phase of his judicial career is the seemingly positivist and
'Benthamite' style of his legal reasoning and activity. His adjudication in
the railway and nuisance cases belies an attempt to understand industrial
activity with reference to some communal or aggregate notion of public
benefits. Contrary to his later defense of individualism and solicitude for
the activities of railroads and companies under the guise of freedom of
contract, the early Bramwell seemed to grapple with social utility, economic efficiency, and relative notions of rights in a complex world of reciprocal and non-reciprocal risks.
202. Sir Frederick Pollock, Duties of Insuring Safety: The Rule in Rylands v. Fletcher, 2
L. Q. REV. 52, 52 (1886).
203. ECONOMICS VERSUS SOCIALISM, supra note 45, at 10.
204. Bramwell did decide a third case involving a railway that started a fire in 1880. In
Powell v. Fall, [1874-80] All E.R. 1374, Bramwell held the railway strictly liable and reaffirmed his earlier position. He stated that "it seems to me a just and reasonable enactment
that, if a man for his own advantage uses a dangerous machine on the highway he should
pay damages for injury caused thereby." Id. at 1376. While this third railway case falls outside the time period in which I locate Bramwell's more positivist and utilitarian adjudications, this later case seems to be an anomaly, with definite origins in the earlier period.
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IV. Retrenchment
Atiyah and Dicey both identify 1870 as heralding the decline of individualism and freedom of contract. 20 5 During the following decade,
Bramwell observed the introduction of a new Poor Law, Gladstone's Irish
compulsory land purchase legislation, the extension of electoral suffrage
in 1867, and the rise of proponents of municipal socialism. All of these
events precipitated Liberal fears of Parliament's increasing regulation of
private activity. Against a rising tide of collectivist and socialist activity,
Bramwell entered a period of retrenchment; he clung tenaciously to the
most extreme form of laissez faire and abandoned his utilitarian efforts to
reform and constructively alter the nature of the legal system. "It was in
later life," notes Fairfield, "that he insisted most rigidly on the importance
of binding men to the legal consequences of their bargains." 206
In contrast to his earlier decision to void a contract on the grounds of
public policy, Bramwell seems to completely disavow this possibility during his later years. In a revealing letter addressed to the Home Secretary
Sir William Harcourt, he expresses his dismay at such a prospect: 207
August 2, 1880
Dear Harcourt:
Friday's Times reports you to have said "There were some contracts of which
Baron Bramwell had said that though they were not immoral, no judge or jury
would enforce them, because it was not thought a matter of state interest that they
should be enforced." I am sorry to trouble you, but as I don't think I ever could
have said such a thing, will you let some one write and tell me What I am supposed to have done and where it is recorded.
Very truly yours,
Bramwell

Retreatfrom Rylands
During the 1870's Bramwell seemed to retreat from his earlier decision to impose strict liability in Fletcher v. Rylands. In his 1871 opinion
in Carstairsv. Taylor, Bramwell refused to hold a landlord strictly liable
when a gutter used to collect water developed a hole (with the help of a
rat) causing water to enter a warehouse and destroy the tenant's goods. 208
At first glance, the Carstairs fact pattern is quite similar to the circumstances of Rylands. Bramwell admitted that the defendant was responsible
for creating a gutter "of such a shape, character, and direction, that when
205. Fairfield also concurs that "[e]ven as early as 1870 there were really not many
covenanted defenders of political economy left ..."FAIRFIELD, supra note 6, at 84.
206. Id. at 178; see also Auld v. Glasgow Working Men's Building Society [1887] App.
Cas. 197, 203.

207. Letter from Bramwell to Sir William Harcourt (Aug. 2, 1880), Harcourt Papers,
Department of Western Manuscripts, Oxford University.
208. 6 L.R. 217 (Ex. 1871).
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the hole in question had been made, the water poured into the plaintiff's
premises." 209 Furthermore, he acknowledged that "I am satisfied that the
defendant conducted the water into the place where it escaped." 2 10 Like
Fletcher's reservoir, the gutter became, according to his analysis, an artificial creation which caused "foreign water" to spill onto the plaintiff's
property.
Bramwell nevertheless denied recovery. He rested his Carstairsdecision on the narrow ground that the water collected "was no more for the
benefit of the defendant than of the plaintiffs." 2 11 He characterizes the
diversion of water as a common benefit to both landlord and tenant alike.
"[H]ere the roof was the common protection of both, and the collection of
water running from it was also for their joint benefit," reasoned
Bramwell. 2 12 Since both the landlord and tenant occupied the warehouse
and shared the benefits of the unnatural activity, it would be unfair to
impose the cost of the risk on only one party. In the end, he concludes that
Rylands would have been applicable if the parties had been adjacent property owners. 2 13 In this decision, Bramwell seems to go out of his way to
narrow the scope of his previous decision. Despite the landlord's initial
responsibility for constructing the defective gutter, he bore no further liability if it was not maintained in a proper condition.
An even more surprising decision is Bramwell's holding in Nichols
v. Marslandin 1875.214 In that case, the facts are almost identical to those
in Rylands. The defendant property owner had constructed a series of artificial pools on his land by damming up several artificial embankments.
An unusually heavy rainfall caused one of the pools to overflow. This
resulted in the flooding of the plaintiff's adjacent property.
Once again, Bramwell was confronted with an artificial use of land
as well as unilateral imposition of a substantial risk on an adjacent property owner. However, he refused to find the defendant strictly liable.
Bramwell absolved the defendant from liability because the heavy rainfall
was an "act of God" and therefore unavoidable. 2 15 "This case differs
wholly from Fletcher v. Rylands," declared the Baron. "[T]here the defendant poured the water into the plaintiff's mine. Here, the defendant merely
brought [the water] to a place where another agent let it loose." 216 He thus
makes an extremely fine distinction between the predictable flooding in
Rylands and the supposedly extraordinary rainfalls in Nichols.
Brian Simpson sees the distinction as one purely of semantics.
Labeling Bramwell's assertion an "implausible claim," Simpson states
209.
210.
211.
212.
213.
214.
215.
216.

Id. at 221.
Id.
Id.
Id. at 222.
Id. at 223.
10 L.R. 255 (1875).
Id. at 259.
Id. at 260.
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that "[I]t is almost as if he had come to repent his earlier belief in the merits of strict liability." 217 What is most startling is the fact that in an earlier
decision, Bramwell had "poured scorn on the idea that exceptional rainfall
should exonerate a defendant from liability in the rule in Rylands v.
Fletcher."218 In light of his earlier views on whether heavy rainfall might
constitute an act of God, Bramwell most definitely appears to have
retreated from his initial posture in Rylands.
The Liberty and PropertyDefence League
Bramwell's extremism from the 1880's onward is best exemplified
by his affiliation with the reactionary Liberty and Property Defence
League. Fairfield states that "Lord Bramwell was certainly not born a
member of the Liberty and Property Defence League; events drove him in
that direction." 2 19 The LPDL emerged during the late nineteenth century,
when the principles of laissez faire and economic liberalism were on the
decline. An article carried in the National Review in 1883 declared that
"the fact that laissez faire is dead is indisputable since it is mentioned in
the Times." 220 Despite its tongue in cheek humor, the statement accurately
described the public mood. As Harold Bristow notes, amidst these apparent upheavals in society appeared "for the first time in Britain a thoroughly dogmatic pressure group for extreme laissez-faire." 221
The LPDL's founder was Lord Elcho, a Scottish landowner and selfstyled friend of the working class. His strong support of laissez faire and
his formation of the League occurred in response to the "Liberalist,
Georgist and Socialist attacks on property during the early 1880s."222 The
Irish Land Acts of 1880 and 1881 heralded by the second Gladstone government, the popular reception of Henry George's proposed national land
tax, and the perceived growth of "empirical" or municipal socialism
brought the group together. 223 In a public letter published in the St.
James's Gazette on July 12, 1880, Elcho outlined his vision:
We cannot, as men in a more primitive state would naturally do, lynch the Home
Secretary but we can adopt the all powerful; agency of modern society'Association'-associating ourselves for the mutual defence against these and all
similar attacks .... 224
217. SIMPSON, supra note 196, at 261.
218. Id. at 260. The case to which Simpson refers to is Smith v. Fletcher, [18721 L.R. 7
Ex. 305.
219. FAIRFIELD, supra note 6, at 215.
220. Liberty and Socialism, THE NATIONAL REVIEW, May 4, 1883 at 336.
221. BRISTOW, supra note 143, at 761.
222. HAROLD PERKIN, THE RISE OF PROFESSIONAL SOCIETY IN ENGLAND
SINCE 1880 145 (1989).
223. N. Soldon, who has written extensively about the LPDL, claims that "the threat
posed to the Irish landed interest by Gladstone's Irish land reform appears to be the major
factor that caused Elcho to marshall other threatened interests to ward off the spectre of
socialism." SOLDON, supra note 1, at 211.
224. ST JAMES' GAZE'ITE, July 12, 1880.
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Bramwell agreed wholeheartedly with Elcho's call to action. Ironically,
these erstwhile defenders of individualism were now forced to band
together in order to fight off socialism.
The League was comprised of a strange set of bedfellows-of
Whigs and Tories, landlords and capitalist-allied against "grandmotherly
legislation." 225 According to its major slogan, the LPDL was "for maintaining freedom of contract, for upholding proprietary rights and for
resisting Socialistic legislation irrespective of party politics."

226

Its major

activity involved closely monitoring and lobbying against social legislation. Seventeen times a year, while Parliament was in session, the League
published a Weekly Table of Bills listing pending bills that it considered
objectionable. 227 By 1891, it claimed to have opposed 386 pieces of legislation. 228 In addition to countering Parliamentary reforms, the LPDL also
disseminated a great deal of anti-socialist propaganda to the public
through pamphlets, lectures, journals, so-called 'Liberty' leaflets, and
even puppet shows. 229 The League could on average distribute 150,000
230
publications a year.
An example of the stark ideological shift embodied in the LPDL is
the League's devotion to the ideas of social scientist Herbert Spencer. The
League's daily activities were carried out by men whom Bristow calls "a
group of near anarchist disciples of Herbert Spencer who styled themselves "Individualists'." 231 For Spencer, freedom of contract, like many
other principles of political economy, was supposedly derived from
Natural Law. According to Mark Francis, a modem critic of Spencer, his
belief in unbridled laissez faire did not materialize until the 1880s "in
direct reaction to socialism." 232 His ideas, and the LPDL's allegiance to
his ideas, symbolize the reactive nature of Bramwell's own ideology by
the end of the century.
Bramwell emerged as the League's first President. In response to his
spirited defense of laissez faire at the LPDL's first general meeting,
Bramwell received a large amount of newspaper coverage. The publication Land wrote that "Lord Bramwell is as keen-sighted a critic as can
well be found, and as little under the prejudice, and no one who has joined
233
the League has spoken more emphatically in its favor."
Two of Bramwell's major LPDL tracts, Laissez-Faire and Economics versus Socialism, published in 1884 and 1888 respectively, provide
225. SOLDON, supra note 1, at 208.
226. LAISSEZ FAIRE, supra note 1, at 25.
227. SOLDON, supra note 1, at 218.
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BRISTOW, supra note 143, at 768.
Id. at 761.
SOLDON, supra note 1, at 218.
BRISTOW, supra note 142, at 761.
FRANCIS, supra note 149, at 327-28.
Land, August 26, 1882, reprinted in SELF HELP VERSUS STATE HELP, supra
at 41-42.
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excellent examples of his unyielding and absolutist vision of laissez faire.
In both of these pamphlets, Bramwell adopts a defensive posture, protecting the rights of capitalists from legislative encroachment. His tone in
these works is more pedantic and labored than his usual style.
Laissez-Faire was written as a response to an address given by Mr.
Lefevre, the Chief Commissioner of the English Board of Works. In his
address to the Social Science Congress, Lefevre, according to Bramwell,
"told the British public that the old-fashioned notion that people were to
take care of themselves was quite gone and ended." To this speculation,
Bramwell retorts "[t]here is one I should prefer to take care of me and that
is myself." 234 After this forceful statement in support of rugged individualism, Bramwell refutes many of Lefevre's arguments. Lefevre apparently
advocated the state's right to refuse to enforce certain types of contracts.
To this notion, Bramwell responds that, "[t]here is only real freedom of
contract, when there is freedom to make an enforceable contract. Are there
two kinds of freedom: one to make enforceable contracts, the other to
make unenforceable [ones]. A freedom to make the latter is no freedom. It
is idle. An unenforceable contract is null in law and in good sense." 235
Despite this plain assertion, Bramwell appeals to his audience with a
deceptively tempered vision of freedom of contract. "All that the advocates of laissez faire demand, is that freedom of contract shall not be
interfered with without good reason." 236 He finishes off his discussion of
the topic by firmly stating his true preference: "[I]n my judgment, it
would be better to teach the wage-receivers to take care of themselves." 237 The answer to any form of economic disparity is for individuals to be educated, not protected through legislation.
Bramwell returned to the issue of contract with reference to the
Employer's Liability Act of 1883. This Act was designed to prevent
employers from contracting out of liability for the injuries of their
employees. Apparently, Lefevre and others viewed this Act as an appropriate response to the "large numbers of employers are forcing contracts
on their men to elude []liability .. "238 Bramwell's response is indicative of his rather unsettling belief in the complete equality of master and
servant. He adamantly cries:
'Forcing'. What is the meaning of that? How can a contract be "forced" on a
man? How can Mr. Lefevre, a lawyer, use such an expression? ....Does he not
know that the advantages of the workman is to have in wages and otherwise is
not regulated, not by the will of the master, but by the "higgling of the market"
for labour? Does he not know that if the master gives more in one way he must
give less in others? I say must-to get his fair profit and compete with others. 239
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In this passage, Bramwell relies heavily on formalistic notions of
contract law and the free market. While contemplating earlier in his
LPDL tract that certain contracts might be unenforceable due to extenuating circumstances, he essentially foreclosed that possibility by proclaiming that a contract can never be forced upon a man. Within a market economy, equality of persons became a legal fiction to which Bramwell
wholeheartedly subscribed. This seems to be the diametric opposite of the
reasoning in his 1861 opinion evening the scales between the oppressor
and oppressed. He is no longer willing to entertain the possibility of contractual coercion.
In his conclusion to Laissez Faire, Bramwell informed his audience
of the types of state interference that he found most objectionable. Once
again, the bulk of his discussion centers around contract law. Bramwell
detests:
A legislation which prohibits a valid bargain between two people who wish to
make it and perfectly understand it. A legislation which admits to the making of
the bargain but permits its breach. A legislation, which it is said, permits freedom
of contract in the making, and promotes freedom of action in the breaking of
240
engagements.

He thus repeatedly returned to the issue of contract. For him, it had become the bulwark of his opposition to governmental intrusion upon individual rights. Freedom of contract thus became Bramwell's rallying cry.
Bramwell's second pamphlet, Economics versus Socialism, is a
reprint of an address given to the British Association. In this polemic, he
staunchly defends political economy in light of the onslaught of socialist
theory. In the course of this defense, he assails many proposed parliamentary reforms. In an outraged tone, he provides his audience with an
exhaustive list of recent "specimens of proposed interference with property and freedom of contract":
- A Bill to give everyone the right of access to mountain or uncultivated moorland for recreation of study. A Bill, notwithstanding any agreement to the contrary, that a tenant may obtain compensation for improvements done against the
landlord's consent. A Bill to compel an employer to give his servants holidays
without deduction for wages. Another Bill to let tenants improve without and
against his landlord's consent and opinion, and against their agreement. A Bill
that a colliery tenant may, not withstanding any agreement to the contrary, have
his lease extended if he had been unable to work due to a depressed state of trade.
A Bill that everybody may fish in rivers which are highways or along which there
is a right of passage .... A Bill giving general right in Wales and Monmouth to
go on lands for recreation, Winberry gathering, scientific inquiry, sketching, or
241
antiquarian research.

By the 1880's, Bramwell is quite indiscriminate in his objection to
legislation that interferes in some form with freedom of contract. His
objection to the use of lands for public recreation and common grounds
for fishing are extreme examples of the rather outrageous limits he set and
240. Id. at 21-22.
241. ECONOMICS VERSUS SOCIALISM, supra note 44, at 19-20 (emphasis in
original).
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the individual's right to be free from state interference.
Toward the end of his career, he systematically opposed even the
most trivial pieces of legislation. Fairfield notes that he was "very angry"
about the Hares and Rabbits Act of 1880.242 This inconsequential piece of
legislation was designed to regulate a landlord's ground gaming activities.
Another piece of legislation which caused him consternation was a bill
that required all insurance agents to wear yellow waistcoats on Good
Friday. With reference to both of these bills, Fairfield remarks that
"[b]usiness would go on much the same as usual afterwards-a truth forgotten by many people who talk as though repeal of laws guaranteeing
liberty of subject ... must at once compel chaos." 243 Perhaps, Bramwell
had lost sight of this fact in the course of his ardent defense of freedom of
contract and laissez faire.
Employment Relations
In the realm of employment relations, Bramwell remained particularly unwilling to alter his notions of equality of bargaining power between
master and servant.
Bramwell was, in 1891, alone in his imposition of the doctrine volenti
non fit injuria244 to a case where a railway employee was injured by a
stone falling from a heavy crane operated in the vicinity of his work
site. 245 The majority in the House of Lords held that the worker had not
assumed the risk of such an injury merely by continuing his employment
with a knowledge of the risk. Instead of placing the risk on the workman,
the law lords found the employer negligent for failing to take adequate precautions. Lord Halsbury stated, "if with such machinery the stones were
being slung over men's heads, special warning ought to have been supplied
to the men imperilled by such an operation, and the employers were guilty
of negligence in not remedying such a mode of working. .."246
Bramwell, dissenting from this decision, explained his belief in
assumption of risk. "The maxim applies," declared Bramwell, "where
knowing the danger or risk, the man is volens to undertake the work. And
I think the maxim does apply here." 247 For Bramwell, however, assumption of the risk was nothing more than a component of a bargain freely
entered into between parties. In other words, the employee was adequately compensated for undertaking dangerous work. Thus, he assented to
dangerous employment in exchange for higher wages:
242. FAIRFIELD, supra note 6, at 359.
243. Id.
244. The volunteer assumes the risk. Holdsworth comments that Bramwell, "[gave]
undue extension to the maxim volenti non fit injuria." HOLDSWORTH, supra note 15, at
504.
245. Smith v. Baker & Sons, supra note 72, at 332.
246. Id.
247. Id. at 344.
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But drop. the maxim. Treat it as a question of bargain. The plaintiff here thought
the pay worth the risk, and did not bargain for a compensation if hurt: in effect,
he undertook the work, with its risk, for his wages and no more. He says so.
Suppose he had said "If I am to run this risk, you must give me 6s. a day and not
5s," and the master agreed, would he in reason have a claim if he got hurt?
Clearly not.4What is the difference if the master says, "No, I will only give the
5s"? None.2 8

Bramwell refused to see the employment relationship as anything but
a bargain between two equally situated individuals. He returned to the
notion of freedom of contract as the starting point for his legal analysis.
Consequently, he insisted that the wages set by the employer took into
account the various risks associated with the job. The notion that the risk
of employment was not factored into the employee's wages was a fallacy
which Bramwell steadfastly denied. 249 For Bramwell, this notion comes
directly from political economy where the "conception of the servant as a
'free agent', able to protect himself either by extracting an express guar250
antee of his safety, or else refusing to undertake risky work," evolved.
Bramwell was even more isolated in his opposition to the
Employer's Liability Act of 1880, which formally abolished the doctrine
of common employment. The Act, introduced in Parliament by Lord
Chancellor Cairns, (himself a strong Liberal and proponent of laissez
faire) abolished the well-entrenched custom that an employer was not
liable for an employee's injury to a fellow servant. Historian Helen
Merrell Lynd describes -the 1880 Act as "establish[ing] a precedent of
interference with private property for public good which was thereafter
hard to ignore." 25 1 Baron Bramwell, resisting the tide of public approval,
campaigned energetically against the bill but to no avail. Fairfield
describes Bramwell's efforts:
Lord Bramwell thought the matter was important, and tried to make people
understand why, believing that those entrenchments crowned and fortified by the
Common Law of England were the first - and with him meant the impregnable
- line of defence against infringements of civil freedom, against wrong or delu252
sion, small or great, threatening employers, or employed.

Bramwell wrote to the Times, the Economist, and various prominent mem248. Id. Bramwell also states, "What are maxims but the expression of that which good
sense has made a rule? It is a rule of good sense that if a man voluntarily undertakes a risk
for reward which is adequate to induce him, he shall not, if he suffers from the risk, have
compensation for which he did not stipulate." Id.
249. In his opposition to the Employer's Liability Act of 1880, Bramwell utilizes similar
reasoning for why the Act should be abandoned. See e.g., Letter from Bramwell to Sir Henry
Jackson, Q.C. (June 1881) reprinted in EMPLOYER'S LIABILITY FOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS 121, 124
(THOMAS BEVEN, ed. 1881) (hereinafter cited as "EMPLOYER'S LIABILITY").
Bramwell's belief that wages included a "premium" for hazardous undertakings seems to
be drawn from his readings in political economy on the "natural" rate of wages.
250. CORNISH & CLARK, supra note 59, at 498.
251. HELEN MERELL LYND, ENGLAND IN THE EIGHTEEN EIGHTIES 159
(1945).
252. FAIRFIELD, supra note 6, at 355.
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bers of Parliament protesting against what he viewed as a serious infringement of liberty of contract. In one such letter that summer, to Sir Henry
Jackson, Q.C., Bramwell noted first that "[t]he primary rule" under common law "is that a man is liable for his own acts, and not for those of others." 253 Despite the fact that Bramwell acknowledged exceptions to this
rule, mainly when an employee injures an outsider, Bramwell disparaged
the notion of fellow-servant liability. His reason? Freedom of contract.
"The present claim [for liability]," Bramwell informed Jackson,
"arises from the workman not appreciating that he receives the premium
now, yet would make the master insurer." 254 Essentially, Bramwell was
emphasizing yet again his belief that general contractual negotiations
between employers and employees factored in the cost of accidents on the
job. The worker received higher wages on the job because the employer
did not assume the cost of fellow servant liability. The employer's cost
savings were in effect passed on to the employee in the form of higher
wages. This must be so, explains Bramwell, "[b]ecause it is certain that
there is a natural rate of wages, one fixed by what neither master nor man
can control, and that if they are practically added to one way, they will be
taken from in another." 255
Bramwell also anticipates the eventual practice of employers contracting out of the Act and of liability. Relying on his standard arguments
concerning freedom of contract he claims:
I suppose [the Act] is not intended to forbid the master and servant contracting
themselves out of the law. That is to say, if a man prefers to take 5s. a day and no
liability for accidents, rather than 4s.6d .... it is not ... proposed to prevent their
entering into a binding agreement to that effect. That would be the most mischievous interference with the freedom of contract and would give rise to gross injus256
tice and fraud ....

Implicit in Bramwell's vision of "contracting out" is the belief that an
employee deserved the higher wages only when he took a corresponding
risk concerning personal injury. Another notion underlying his statement
is the idea that both master and servant equally would support the private
contracting out of liability under the Act.
Bramwell utilitized much of the same rhetoric to combat the
Employer's Liability Act of 1883. In his inaugural address to the LPDL,
Bramwell spoke out vigorously in opposition to the Act, as he did later in
another LPDL pamphlet. Referring yet again to an employee's perpetual
choice between 6s. a week with no liability coverage or a lower 5s. with
coverage, Bramwell condemns the proposed legislation which would
make contracting out provisions unenforceable. He declared that, [the
employee] "cannot make such a bargain with me, because when he does,
he is at liberty to depart from it, and if an accident were to happen he can
253.
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still bring an action against me."

Bramwell believed that the legislation would tempt "a man to be a
258
rogue and a thief and break the solemn agreement he had entered into."
Knowing that the statute guaranteed a legal cause of action, the injured
employee would ignore previous contractual waivers of liability and sue
the employer. Bramwell refers to such contracts as "legitimate bargains"
that the state would thwart through its meddling legislation. 259 Bramwell's visceral reaction indicates his stubborn belief in the ability of the
market to induce fair and equal contractual terms between parties, despite
socioeconomic disparity.
In keeping with his belief in evolutionary theories, Bramwell,
towards this later period of his career, refashioned his belief in free contract as the embodiment of English custom. By refashioning contract law
as a customary construct based on centuries of change, Bramwell successfully used freedom of contract as a potent form of retrenchment. It is clear
that Bramwell did not desire to perpetuate common law reminiscent of the
eighteenth century or of Tory paternalism, which he associated with
landowners or aristocrats who represented privilege, traditional claims to govern,
most irrational in the view of people who had not sufficiently studied the origin of
institutions on the biological side to understand the genesis of 'privilege'; in any
260
case invalid, unreasonable nowadays, because opposed to the spirit of the age.

However, he also did not wholeheartedly embrace Bentham's plans for
legal reform. For Bentham, "law attained its most perfect shape in a
code." 26 1 Codification, of course, would entail vesting the legislature with
a great deal of power. In its wholesale form, it would greatly negate the
role of the judge.
Furthermore, codification had a potentially redistributive potential as
well. Bramwell was, of course, strongly opposed to collectivism, socialism, and governmental "overlegislation" of society. 262 He joined the
LPDL in 1882 precisely because he feared a growing tide of legislation
under Gladstone's second administration. 263 Because of Bramwell's
innate distaste for the intrusion of the state upon individual affairs, he
could never be as extreme a positivist as Bentham.
Instead, Bramwell retreated to a middle ground from which to adapt
the common law to the needs of society. He chose custom as the source of
his legal doctrine. Custom-in particular contract law as the embodiment
of custom-served as a mediating force for Bramwell. It protected the
legal system from reversion to Blackstone's outmoded universe while preventing a wholesale rush towards socialism. It represented a slow, gradual
257.
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move forward for the common law. By viewing custom as the source of
English law, Bramwell as positivist still emphasized that laws were manmade. If laws reflected the activity of society through time, then laws
were created through societal practice rather than by a divine source.
The identification of custom as a source of English law received
important support from the famous English jurist Sir Henry Maine, whose
seminal works on the relationship of societal custom to law included
Ancient Law published in 1861, and Dissertationson Early Law and
Custom, published in 1883.264 In his preface to Ancient Law, Maine states
that, "the chief object of the following pages is to indicate some of the
earliest ideas of mankind, as they are reflected in Ancient Law, and to
point out the relation to those ideas to modem thought." 265 Maine's general conclusion was that modem legal concepts were the product of a long
history of societal development. Instead of preexisting axioms shaping the
common law, societal practice and custom did.
Maine is perhaps most famous for his conclusion that modem societies have progressed from a state of status to contract. 266 His emphasis
on society's gradual development over time was perhaps related to his
exposure to Darwin. 267 Sir William Holdsworth states that Darwin's
hypothesis made evolutionary theories of the law fashionable during the
268
later part of the nineteenth century.
Bramwell also believed in law as custom. In one vivid scene, he
compared the common law to the English sport of cricket:
One spring day in the year 1889 the local constable at Edenbridge noticed Lord
Bramwell intently watching a noisy group of village boys, apparently much
excited about something. It was the first day of the cricket season, and they were,
in fact, drawing up rules for their cricket club. Fancying they might have annoyed
the old lord in some way, the constable approached, and asked whether this was
the case.
"No, no," said Lord Bramwell; "those lads have been teaching me something269
how the Common Law was invented."

For Bramwell, customary practices or informal rule-making existed prior
to the common law. Thus, the common law was nothing more than formalizing rules and practices that were already set in place. Law was
264. See generally HOLDSWORTH, supra note 15, at 363-68. Maine served as a
Professor of law at Cambridge until called to the bar in 1850. Eventually, he became the
Viceroy's Council in India.
265. Id. at 363.
266. Id. at 364.
267. SOME MAKERS, supra note 82, at 271.
268. Id. at 267. As Holdsworth explains, the evolutionary school of legal thought
believed that "the law of any nation is dependent in its history; and that consequently there
can be no proper understanding of a nation's law without the study of history." Id. at 270.
269. FAIRFIELD, supra note 6, at 180. Fairfield also describes the belief that law was
the mere embodiment or reflection of English custom. He states, "[u]nconsciously, perhaps,
our Judges of old adopted such sayings, after much winnowing, sifting, picking over English
ideas, current from time immemorial in market-place, playground, village green, workshop.
When called 'law', they were just the resultant of English character operating upon the facts
of everyday life. Id. at 179-80.
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indeed a man-made creation, not a divine gift.
With reference to political economy, Bramwell asserts that "Adam
Smith was not the first Political Economist, though well called the father
of those rules which now prevail. But rules for the purpose existed before
him."270 He is thus trying to advance the cause of political economy and
laissez faire by locating its origins in the customs of English society. As
an example, Bramwell mentions an English customary rule that the "dead
should be buried in woolen." 27 1 The reason for such a rule was the
encouragement of sheep breeding. Furthermore, Bramwell tells his audience, "[i]f people are buried in woolen, wool will rise in price, sheep will
be bred, mutton will be cheaper, and so on." 272 To Bramwell, these feudal
English "rules" replicated patterns of the efficient free market. Thus, customary rules often foreshadowed modem economic laws and principles.
More specifically, the law of contract itself, according to Bramwell,
was also based on custom. 273 Fairfield notes that certain latter-day theories of contract "clashed altogether with those which he [Bramwell] sets
forth, unpretendingly, as the plain laws of the land-virtually the embodiment of English ideas." 274 Freedom of contract, is further portrayed by
Fairfield as Bramwell's legal codification of a customary principle. The
Baron was "never given to gushing about English freedom," meaning that
he rejected notions of natural rights to liberty. However, "he argues for
freedom in the abstract in his plain way when insisting that freedom of
contract, liberty to make bargains, is the cornerstone of the social, industrial, economic edifice ... ."275
Perhaps to bolster his account of Bramwell's version of contract as
custom, Fairfield gives a detailed account of the evolution of modem contract law. "Barter is one of the primitive human acts," remarks Fairfield,
"definition of the terms of barter brings us to contract." He also details
how English men resolved their contractual disputes first by force and
them by submission to the will of a decision maker, "the elder of the tribe,
276
the wise man, the earldorman,the justiciary and at last the Judge."
For Bramwell, the common law as well as the law of contract represented the culmination of English societal practices that were translated
into legally cognizable principles. By relying on custom as the source of
common law, Bramwell cleverly steered a middle ground between
Blackstone and Bentham. Custom still represented a progressive force in
the legal system because when society changed, the laws would change as
270. BRAMWELL, ECONOMICS VERSUS SOCIALISM, supra note 44, at 4.
271. Id.
272. Id.
273. FAIRFIELD, supra note 6 at 191-92.
274. Id. at 194.
275. Id. at 196. Fairfield also notes that Bramwell's "pet saying", " 'A Bargain is a bargain,' is also a true English folk-saying-like many broad maxims of Equity and Common
Law.... Id. at 179.
276. Id. at 192.
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well. However, the change was gradual and more keeping in line with an
evolutionary theory of social progress. Custom and freedom of contract as
customary practice thus served as a mediators for Bramwell between old
and new forces in English society.
Conclusion
By the end of his career, Bramwell, the zealous prophet of the LPDL
and the lone dissenter who objects to employer liability, resembles the
Bramwell portrayed by twentieth century historians like Atiyah, as a simplistic and perhaps simple-minded adherent to laissez faire. However, his
career is actually marked by two distinct phases. The first period is one of
reform, where he utilizes freedom of contract and a more positivist vision
of the law to break away from eighteenth-century constructs and traditions. His accomplishments are numerous during this time frame and in
support of strict liability in the tort context is an innovative attempt to
value industrial activity in economic terms. It is only during the decline of
laissez faire and the rise of collectivism that Bramwell shifts into a more
extreme role. From the 1870's when freedom of contract becomes a shield
rather than a sword, Bramwell enters a period of retreat and retrenchment.
At this point, his belief in freedom of contract becomes more like that of
Herbert Spencer who favored absolutely no government intervention.
Just as one can view Bramwell's career as a complex construct
marked by distinct phases, as opposed to static simplicity, one can see his
vision of freedom of contract in the same way. His was a doctrine made
up of conflicting components that united only around the term freedom of
contract itself. Like his career, Bramwell's legal ideology is one marked
by simplicity when viewed in the aggregate, but distinguished by complexity, paradoxes, and progressions when dissected into its distinct parts.

