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NOTES ON THE RELIANCE INTEREST

Robert Birmingham*

The topic is Contract Damages. The interests are defined by how we
protect them. Imagine a breaching promisor. We protect the reliance
interest of the promisee by requiring the promisor to put her in a position as
good as she would have been in had the parties not contracted. The other
interests are the restitution interest, which we protect by requiring the
promisor to give back what the promisee has given him; and the expectation
interest, which we protect by requiring the promisor to put the promisee in a
position as good as she would have been in had he kept his promise. In a
sense the reliance interest is intermediate between the other two interests. A
promisee might rely otherwise than by giving the promisor what a restitu-
tionary remedy will make him give back, and she enters a contract expect-
ing to be better off by doing this than she would be by not doing it (unless
she would expect, if she did not enter this contract, to enter a contract
similar to it). The definitions of the interests are by Fuller but the second
Restatement adopts them.

My paper is mainly loosely connected reviews of two other papers about
the reliance interest. I talk in Part I about The Reliance Interest in Contract
Damages, by Fuller and Perdue.! This paper defined the interests and urged
us to attend particularly to the reliance interest. Goetz and Scott, who wrote
the other paper, invite us to extract from The Reliance Interest the insight
that “reliance is the organizing principle that supports all contractual
obligation.’2 The Reliance Interest is our most significant article on con-
tract law. (We rightly resist adding ‘alas’, as in Gide’s reply “Hugo—
helas!” to the question “Who was the greatest poet of the nineteenth
century?’) Macneil speculates that The Reliance Interest “may well have
had more influence in changing American contract jurisprudence in the
past 40 years than any other single article or book.”3 The competition is
formidable. Conceivably Macneil discounts Corbin’s treatise on the ground
that its influence is an instance of backward causation. Corbin published it
late in his career (1950-51), long after he had established its ideas.4

*  Professor of Law, University of Connecticut.

1. Fuller & Perdue, The Reliance Interest in Contract Damages (Pts. 1 & 2), 46 YALEL.J. 52, 373
(1936-37) [hereinafter cited in the text as The Reliance Interest].

2. Goetz & Scott, Enforcing Promises: An Examination of the Basis of Contract, 89 YALE L.J.
1261, 1291 n.61 (1980) [hereinafter cited in the text as Enforcing Promises).

3. 1. MacNEIL, CONTRACTS: EXCHANGE TRANSACTIONS AND RELATIONS: CASES AND MATERIALS 98
(2d ed. 1978).

4. Gilmore called Fuller’s article “remarkable.” G. GILMORE, THE DEATH OF CONTRACT 56 (1974).
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[ talk in Part Il about Enforcing Promises: An Examination of the Basis of
Contract, by Goetz and Scott. Goetz and Scott consciously build on
Fuller’s idea but they disregard the ethical foundation of it in a way I will
discuss. They defend the thesis they attribute to Fuller: protecting the
reliance interest is the objective of contract law. Goetz and Scott are
methodologically more sophisticated than Fuller. Where Fuller applied
Aristotelian philosophy and folk economics they use indifference curves.?
Hudec remarks of The Reliance Interest that its “analysis has served a
generation of contracts scholars as a model of how to think about contract
law generally.”® It certainly has done this but the generation of contracts
scholars is not quite the current one.

This is a critical study, its affirmative aspect largely implicit. But Parts [
and I share two theses (A and B)—or a weak and a strong form of one
thesis. A: The expectation interest counts too. Evidently this is true but it
takes through Part H to bring it out. B: On/y the expectation interest counts.
B is maybe less interesting because it turns on taxonomy (we identify a
transaction as uncontractual if we purposely protect reliance on it). But the
law is prettier if B is true. To get clear about A/B, recast the thesis Enforcing
Promises attributes to Fuller and defends as C: Only the reliance interest
counts.” Apparently then ‘counts’ is interchangeable with ‘is an organizing
principle of contract law’, ‘is an objective of contract law’, etc. Nothing is
novel about A and B. Goetz and Scott are trying to refute A by asserting C
and they think Fuller was too. Perhaps; but by a better reading Fuller was
more circumspect and tried rather to refute B by arguing for the other side
of A: The reliance interest counts foo. E.g., Fuller breaks off advocating the
reliance interest to tell us the expectation interest in charitable contributions
is rightly protected without regard to the promise having been relied on.

Part I has two jobs: be friendly to A/B; explain why Fuller was not more
so. The problem was the reliance interest was theoretically too central to
Fuller’s analysis to be protected most of the time by tort law. So he did not
make “the assumption, so frequently made, that any liability explicitly
directed toward the reimbursement of reliance must rest on ‘tort’ rather than
‘contract’.”8 The reliance interest was too central to Fuller’s analysis for two
reasons. He was unequipped to work out the economics of the expectation
interest—he invoked Aristotle instead of Marshall—so if deprived of the
reliance interest he would have had no theory. Coincidentally Williston and

But he called Corbin’s treatise *‘the greatest law book ever written.™ Id. at 57. Generally. Gilmore
graciously said that things are better than they are.

5. See generally Samuelson, Econonics in a Golden Age: A Personal Memoir, in PAUL SAMUELSON
AND MoDERN Economic THEORY I, 6 (E. Brown & R. Solow eds. 1983).

6. Hudec, Restating the “Reliance Inierest,” 67 CORNELL L. REv. 704, 733 (1982).

7. Goetz & Scott, supra note 2, at 1291 n.61. 1321-22.

8. Fuller & Perdue. supra note 1. at 409.
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Corbin in their compromise over section 90 of the Restatement corrupted
his data base so he started off calling too many promises ‘contracts’.?

T'have organized Part [ like this. Part IA is an annotated outline of Fuller’s
data. I start here because Fuller’s paper is classically inductive, i.e., Fuller
argued that the cases categorized his way make more sense. The annota-
tions suggest this is anyway not self-evidently so. Parts IB and IC respec-
tively address promises bargained for and gratuitous promises. Fuller
taught us the expectation interest in bargained-for promises gets protected
in the course of protecting the reliance interest. Part IB says the dependency
goes the other way. Part IC begins with Gilmore’s story of Corbin’s enthusi-
astic and Williston’s grudging invention of Restatement section 90, then
assimilates this section to tort law. Part 1D suggests that Fuller discounted
the expectation interest because his reading Aristotle left him unprepared to
get the point of protecting it.

The ideas in Part I are big (and vague). One gets embarrassed by them.
Part II somewhat redemptively makes mostly narrow technical points. The
Reliance Interest was published in 1936; Enforcing Promises in 1980. That
the forty-four years intervening have made a methodological difference to
scholarship partly explains the difference in levels of the analyses.

The technical analysis is largely to the effect that Goetz and Scott get
wrong results from or by interpreting their geometry. Or better, Goetz and
Scott get right results but not enough of them. To correct what they say, I use
what Goetz has published elsewhere, but has applied differently.!? So in a
way I am redirecting their insights, not having new ones. But our dif-
ferences, despite being technical, are worth inquiring into, albeit everybody
has met more exciting arguments. Benefit side: Enforcing Promises
depends on being technically right. Thesis C—that only the reliance
interest counts—is sensible according to its self-imposed criterion only if
protecting just the reliance interest (with some latitude about what counts as
this interest) provides an economic optimum. Goetz and Scott teach us to
calculate this interest a new and excellent way. If my analysis is right,
however, protecting the interest calculated this way is sub-optimal.

Perspective is also important. For instance, Whitehead reminds us:
“After all, even during the worst period of the decline of Rome the
barbarians were enjoying themselves.””!! The perspective from which
Enforcing Promises is wrong (if it is wrong)—that of the theory of eco-
nomic policy—is itself valuable.

Part I1A derives beneficial and detrimental reliances following Goetz and
Scott. Part 1B explains their optimal damage rule based on these reliances.

9. Id. at 63-66.
10. C. Goetz, CASES AND MATERIALS ON LAW AND EconoMics 299-303 (1984).
11.  A. WHITEHEAD, ADVENTURES OF IDEAS 7 (1933).
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Goetz and Scott celebrate the equivalence of this rule and the Hand test in
tort law. Part IIC finds the rules governing intentional tort, not negligent
tort, more nearly equivalent to the optimal damage rule. Part IIC also
discusses how Goetz and Scott use ‘reliance’ in a way related only ten-
uously to Fuller’s use of it. Part ILD mostly criticizes the rule of Enforcing
Promises as economically sub-optimal. It argues that if we extend what
Goetz and Scott say, if we take it as true and investigate the consequences of
it, then we end up reinventing contract pretty much as we have it, not as they
want it to be. There is something of Russell’s argument against ordinary-
language physics here: ‘If it is true it is false, therefore it is false’.

We should judge a damage rule for breach of contract by whether it
performs three functions well or badly: compensates the promisee; gets the
number of promises made right; and gets the number of promises kept right.
The first function mattered most to Fuller; Goetz and Scott worry about the
second; [ am interested in the third. Parts IIC and I1D respectively talk about
accomplishing (or failing to accomplish) the first two and then simul-
taneously all three of the functions.

Finally, which of A/B/C is best matters although the question is abstract.
This area of contract law has been unstable since Fuller published. Fuller
criticized the parts of the first Restatement about remedies effectively
enough that not much of them survives. The Restatement as it is currently
written repentantly embraces Fuller’s catalogue of interests, likewise his
permissive attitude toward protecting them.!2 It is (perhaps consequently)
usually unable to tell judges what to do. This kind of change in the current
Restatement has been hailed as a desirable shift from rules to standards!3
but is still an evil thing.

I. FULLER AND PERDUE
A.

Fuller’s thesis (stated so as to equivocate between B/C): There is a
reliance interest distinct from the expectation and restitution interests.
Courts do protect it some and ought to protect it more. Fuller came this close
to C taken independently of B: “We might easily base the whole law of
contracts on a fundamental premise that only those promises which have
been relied on will be enforced. As the chief exception to this principle we

12.  See R. SuMMERS, LoN L. FULLER 133 (1984).
13, See generally Speidel, Restatement Second: Omitted Terms and Contract Method, 67 CORNELL
L. Rev. 785 (1982).
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should have to list the bilateral business agreement.”” 14 The modal operator
‘might’ makes a difference. Also, the class of contracts except the bilateral
business contract is like the class of divine beings except God.

The thesis has really only two parts. Fuller’s existence claim (‘there is
. . . ") depends on what courts have done or should be doing. The ‘or’
accomodates alternative descriptive and normative readings of Fuller’s
thesis. We posit interests only if they explain things. Fuller argued that we
can make sense of the pattern of decided cases and say something useful
about how undecided cases should be decided by positing a reliance
interest. For B/C to work requires that courts protect the reliance interest as
such. The impact of ‘as such’ is reasonably evident intuitively although
tricky to articulate. (Analogously: “An iron filing can be said to respond to
a green magnet as a magnet”; however, the filing “clearly” does not
“respond to the magnet as green, for it would respond in the same way if the
magnet were of any other color.”1%) Examples: Contract law protects not as
such, but merely incidentally, fractions of the expectation interest, or
protected interests of persons whose names begin with ‘A’, etc. Nev-
ertheless, it is not exactly that the reliance interest needs to be protected
under a particular description: e.g., ‘the reliance interest’. Part of what
made The Reliance Interest outstanding is that the authors were (in some
sense) locating a reliance interest for the judges, not just reporting that the
judges already had found it.

We may identify two separable uses of the reliance interest. A court may
decide to give relief because a promisee has relied but determine the
quantity of this relief independently of the reliance. A court may decide to
give relief independently of the reliance but determine the quantity of this
relief by the quantity of the reliance. As does Fuller,16 we will refer to the
uses in terms of ‘motive’ and ‘measure’ of recovery respectively. The two
uses have a logical affinity for each other, so something is unresolved if a
court employs one without the other. Fuller was fortunate to get either in his
illustrative cases.

First, we must inspect the evidence The Reliance Interest adduces for
there being a reliance interest or for its being protected. The article was
published in two parts (together the parts run over ninety pages). Part 1
supplies most of Fuller’s theory. Part 2 is more than an appendix of case law
supporting the argument of part 1. Nevertheless it has that feel. It assembles
seven categories of what it calls “situations in which judicial intervention
has been (or in our opinion, should be) limited to a protection of what we

14. Fuller & Perdue, supra note 1, at 70.
15. Sellars, Mental Events, 39 PHIL. STUD. 325, 335 (1981).
16. Fuller & Perdue, supra note 1, at 66-71.
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breaking is infrequently accidental in the appropriate sense. The con-
tracting situations Enforcing Promises treats are more nearly equivalent to
Poncho deciding to hit Alice, etc., than to Poncho accidentally hitting
Alice—just the situations in which the Hand test does not apply.

Mostly, we use the Hand test to find if a defendant is liable, not zow much
he has to pay. The Hand test is about motive, not measure, in the language of
Part IA. The rule requires that ¥ compensate X for the actual harm he does
(only) if there is net expected harm. Imagine that a doctor administers a
drug knowing, or having reason to know, it will do his patient $500 harm or
$400 good with probabilities of .5. The doctor is negligent according to the
Hand test, but not very negligent: $500 x .5 is more than $400 x .5, but
not a great deal more. If the bad outcome occurs (as it is going to half the
time) the doctor must pay $500. The idea is that, having established the fact
of liability, we want to set the extent of it so that we place the injured party in
as good a position as she would have been if she had not been injured.
If we apply the rule of Enforcing Promises we give her
$500 - (.5/(1 - .5))$400: that is, $100.

To perform a Hand test in a context of promising, calculate G, the gain to
the promisor from making the promise (again not from giving what he
promises). The promisor’s foregoing G is part of the cost of preventing the
harm. Hold him liable only if the harm discounted by its improbability
((1 - p)R) is greater than the cost of preventing it (pB + G). Promising,
in these circumstances, is the negligent act and liability follows from it if
there is injury, as generally there will be if the promisor breaks the promise.
The rule of Enforcing Promises persuades the promisor to balance
(I - p)R - pB against G to achieve the same promising activity. A prom-
isor indifferently adds pB to G or subtracts it from (1 - p)R. By the rule of
Enforcing Promises, but not by the Hand test, frequently (i.e., if D is
positive) there is liability if the promise is broken, even if it ought to have
been made. This happens because, despite D’s being positive, the promisor
gets offsetting gains. Also, by the Hand test the promisor ifliable is required
to pay not R - (p/(1 - p))B as Enforcing Promises has it, but R undis-
counted. Both rules get the number of promises made right. However, the
Hand test does and the rule offered by Enforcing Promises does not—
except where p or B is zero—fully compensate the promisee (if compensat-
ing comes to protecting the reliance interest; but, it comes to at least this;
and, if it comes to more, neither standard compensates).

We can look differently at the difference between what Enforcing Prom-
ises tells us to do and the true analogue to the Hand test. The new
perspective reappears more importantly later. D ought to do two things (at
least). It ought to get the number of promises right. But for the various
reasons that support tort law generally (and because of the historical
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antecendents of the rule of Enforcing Promises in Fuller’s Aristotelian
ethical intuitions) it should also put X where she would have been had ¥ not
promised. Therefore, there are two target variables: n and say c (the ratio of
X’s recovery to X’s reliance loss, optimally 1). Goetz and Scott provide one
instrument variable (D) to optimize the values of both target variables. In
the ordinary course of things, they can get only »n or only ¢ absolutely right
or they can get n and c partly right. This is because an instrument variable
has only one value at a time, but, in general, different values of it optimize
different target variables. Goetz and Scott apply it to satisfy n. But the Hand
test would bifurcate the instrument variable (divorcing the decision to
impose liability from how much liability gets imposed) to apply its parts to
optimize the values of the target variables independently. The Hand test is
distinguishing between what Fuller called ‘motive’ and ‘measure’; but,
here, the context makes this a good thing.

Goetz and Scott started with Fuller, but by now have gotten far from him.
Goetz and Scott want, as Fuller wanted, to protect the reliance interest, but
for different reasons. According to Fuller (following Aristotle), protecting
the reliance interest gives X what Y caused X to lose. This is corrective
justice. According to Goetz and Scott, protecting the reliance interest gets
the number of promises Y makes right. This contributes to efficiently
allocating resources. But then Goetz and Scott omit from their argument the
solicitude for X that is significant for Fuller. Because they protect X’s
reliance interest only incidentally, they treat X not as a (Kantian) end, as she
is for Fuller, but as a means. Consequently, the continuity of their analysis
with Fuller’s in which Goetz and Scott so rejoice is mostly spurious.

Before Goetz and Scott wrote, we defined the reliance interest as and
measured recovery by detrimental reliance. Postanalytically, what is
changed is the definition of ‘detrimental reliance’. Now we know what it
really is. Goetz and Scott, nevertheless, did not disconnect ‘detrimental
reliance’ from ‘reliance interest’. We expect to go on measuring the reliance
interest by detrimental reliance; it is just that our idea of the latter is
different. However the rule Enforcing Promises advocates does not protect
X’s reliance interest as we thus have consistently understood it. Instead, it
protects this interest, diminished by the authors’ particular function of X’s
beneficial reliance ((p/(1 - p))—). Nothing is, by itself, wrong with argu-
ing this way. The rule of Enforcing Promises does excellent things too. It is
just that they are other things. The difference between being Kantian
(Fuller) and non-Kantian (Goetz and Scott) is a big one.

D.

Getting the correct number of promises.made is the equivalent in contract
jurisprudence of getting things worked out in a fairy story (princess awake;
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prince not a frog; etc.). The performance part, as Enforcing Promises
portrays it, is analogous to marriage in the story. It is the unexamined telos.
The story concludes, ‘and they lived happily ever after’; Goetz and Scott
rather conclude, ‘and they lived happily ever after with probability p’. It is
not wholly redemptive that their version, being probabilistic, is less trust-
ing.

We can see something is wrong, if we work out further the examples at
the end of Part IIA. Imagine the probability Y will give X the cake is again
.8. Then D is negative (-$1.20). This does not indicate that the court will
subsidize Y’s promising, but just that it will impose no damages. ¥ may
break his promise with impunity. But we intuit that there should be some
disincentive to his so doing. Again, if R.R. will keep his promise to catch
P.N. with a probability .5, then D is 0. There is no gain to P.N. and, ceteris
paribus, no social gain from R.R.’s promising. After P.N. jumps (relies), it
is important to him and, depending on the social product of acting or
banditry, important to the community that R.R. catch him, although the
rule of Enforcing Promises would not give damages to P.N.’s estate if R.R.
does not. But P.N.’s expectation interest is the value of his life; and he has
relied to the extent of half this.

That is, it matters whether a promise is kept (presuming it has been
made). Whether it is kept depends on the damage rule (p depends on D).
Goetz and Scott recognize this by defining p “under an existing legal rule
calling for damages of D.”!38 [ argued a bargained-for promise is kept
when it should be kept and broken when it should be broken if the damage
rule protects the expectation interest because its doing this is economically
efficient.”¥ I will disregard this argument, attending only to promises only
relied on (not bargained for), or accepting, for its heuristic advantage, the
contention of Enforcing Promises that we should not protect the expectation
interest in either bargained-for promises or relied-on promises. If every-
thing goes well, we will end up protecting the expectation interest anyway,
or trying to do so.

Pretend Y has made a (gratuitous) promise to X. By the background
psychological theory, Y will break it just in case he gains by doing this. We
want him to break it just in case society gains. Society gains just in case X
and Y together have a net gain. Relevantly, this happens when Y’s gain
offsets X’s loss. Imagine we have identified X’s loss from Y’s breaking his
promise. If we attend only to Y’s promise breaking (thus not to his promise
making) we should equate D to this loss to force Y to take it into account as
he calculates what to do. But the character of X’s loss is opaque even after
excluding expectancy losses. We narrow it down to something like the

138.  Goetz & Scott, supra note 2, at 1281.
139.  See supra, Part 1D.
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reliance interest by stipulating we will not compare what X would do with
what Y has promised her with what ¥ would do with it. We nevertheless
identify two candidate rules, starting from different ideas of this loss.

Rule R: Y having breached, we might give X her detrimental reliance, the
difference between where she is now and where she would have been had Y
not promised: R in the notation of Enforcing Promises. It would be
convenient if this were right. The Restatement defines ‘“‘detrimental
reliance” by this difference. If we are trying to protect the reliance interest,
arguably we should give exactly this difference (R). In the language of Part
IIC and the latter part of this Part, if we do give R, we obtain the value 1 (its
optimal value) for c. But, under a rule requiring that ¥ do this, seemingly Y
will break promises he should keep. '

Rule R + B: We might give X her detrimental reliance and her beneficial
reliance. This may be read off figure 1 in Part IIA and the following matrix as
the difference between u; and u; plus the difference between u, and u,.
Equivalently, it is the difference between u; and u,, less the difference
between u, and u,. If ¥’s gain by breaking the promise is greater than R and
lessthanR + B, arule using R encourages Y to break his promise while a
rule using R + B encourages Y to keep it. The rules otherwise provide
identical results. So one rule is better than the other, depending on whether
Y ought to keep or break his promise in these circumstances.

Goetz and Scott guide us only uncertainly here. At first we think they
would want Y to break the promise: R is the most Enforcing Promises is
willing to give in any circumstances (and then only if p or B is zero). But we
do better reading its analysis as supporting the opposite (correct) result. In
telling us how to optimize the number of promises made (n) Goetz and
Scott say beneficial reliance is good and detrimental reliance bad. They
remain respectively good and bad if, instead, we optimize the number of
promises kept. Perhaps we should talk of optimizing p here. Nevertheless,
‘p’ is not precisely the right variable because it is not constant over promises
and collapses after the fact to 1 or 0. I use ‘%’ (the number of promises kept).
X’s not getting B is a loss to the community in a more attenuated sense than
X’s suffering R. But relative to getting B, it is a loss in the broad sense of
‘loss’, which reports results of comparing sums of satisfactions of individu-
als in different situations.

A rule giving R + B at least does more than protect X’s reliance interest
(defined as detrimental reliance). We should, in general, distinguish a
reliance interest from an expectation interest according to this test: some-
thing is a reliance interest if we calculate it against the way things would
have been if Y had not made the promise, an expectation interest if we
calculate it against the way things would have been if Y had kept it. Then the
rule givingR + B gives expectation damages (or part of them). This result
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ought to be mildly embarrassing to a thesis that only the reliance interest
counts, but Goetz and Scott can live with it.

Begin with D, as Goetz and Scott have it, at R - (p/(1 - p))B. If we
increase D slightly, Y will make slightly fewer promises. Nevertheless, he
will keep more of them (p will go up for every promise made). The
consequent gain will exceed the loss unless the dependencies of n and & on
D are pathological. This is because D, being set to get the number of
promises made right, badly underproduces promises kept, so that not just
the promises it is marginally beneficial to keep are broken. In changing D,
we give up made promises barely good enough to encourage anyway
(having G - (1 - p)R + pB close to 0) in exchange for kept promises
having gains approaching G + R less R - (p/(1 - p))B. This is the
amount by which D understates the cost of breaking them. Imagine, in the
last illustration of Part IIA with p = .5, we increase D slightly from
R - (p/(1 - p))B = 0. R.R. might behave differently in either of two
ways. He might be deterred from promising—bad because before we
increased D he was promising optimally. Or, having promised, he might be
deterred from breaking the promise—good because before we increased D
he was performing too infrequently. Neither effect is a priori more probable
than the other. Loss from not making the promise is almost 0, gain from
keeping it close toR + B, the value of P.N.’s life. So it pays to increase D.

Or begin with D at R + B. If we decrease D slightly, Y will make more
promises but keep fewer of them. The promises newly broken are mar-
ginally valuable. But the promises newly made are advantageous ones—
the value of them to the community will approach the difference between
the prospective costs of promising under alternative rules, (1 - p)}R + B)
and (1 - p)R - pB. Thisis B. Imagine in the last illustration of Part [1A we
decrease D slightly from R + B. R.R., not having promised, might do so
now (good). Or, having promised, he might now break the promise (bad).
Breaking the promise is not all that bad, not because the loss to P.N. is
somehow diminished, but because R.R., having to pay for almost all of it,
will break the promise only if doing so otherwise significantly benefits him.
The good effect is greater than the bad and neither is evidently more
probable. Consequently, it pays to decrease D. I.e., neither optimizing n
nor optimizing k is likely to give a combination of values for both variables
that is best.

In the neighborhood of promising we have three target variables: the
number of promises made (n); the proportion of her loss for which X is
compensated (¢); and the number of promises kept (k). Despite this we have
only one instrument variable (D). We know we are not going to get
everything we want, unless fortuitously. Enforcing Promises, by setting D
at R - (p/(1 - p))B, gets n right but exhausts D without doing anything
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directly about ¢ or k. We might instead optimize ¢ by setting D at R
(assuming, with Fuller/Aristotle, that awarding detrimental reliance pre-
cisely compensates X). Although doing this has other advantages we will
get to, it correspondingly leaves n and k at risk. Or finally, we might get a
better level of k by setting D at R + B—Dbut at a price of not optimizing n
and c. Evidently, the cost of getting any of n, ¢, or k right is getting
generally wrong values of the other two.

To start with, we ignore ¢, partly because we talked about itinPartIIC. A
way to get n and k right together is to introduce a second instrument variable
besides D so there is one for each of these target variables. D is only
awkwardly usable to get the right n, although Goetz and Scott use it only for
this. Using it so makes their formula more interesting by its having D
multipliedby 1 - p. But mainly this shows they are applying the instrument
variable at the wrong time: at the time of making, not at the time of
breaking, the promise. D is aesthetically and pragmatically suited to control
kbecause we apply it only when Y breaks his promise. Therefore, we first set
D atR + B to get k right, and then consider what we have to do to get n
right, too.

We will do whatever else we decide to do at the point a promise is being
made or not. At this point ¥ should, as Goetz and Scott say, be looking at a
gain from promising that is independent of the legal rule, reduced by the
law-imposed expected cost (1 - p)R - pB, so he will consider the con-
sequences to X. If we have already set D to optimize k, this prelegal gain is
instead reduced by (1 - p)(R + B). That is, what Y pays, if he breaks the
promise, multiplied by the probability he will break it. So we should
subsidize Y’s promising by paying Y, if he does promise, the difference
between these quantities, that is, (1 - p)(R + B) less (1 - p)R - pB.
This works out to B. Subsequently, we ought to do nothing, if ¥ keeps his
promise. But if he breaks it, we ought to take R + B from him. ¥ should do
the right thing both times then: promise if he should and keep his promises
if he should.

Intuitively, we start out supposing (acting as if we suppose) Y will keep
his promise if he makes it (p = 1). To get him to make it in exactly the
cases he should, we pay him for the benefit (B) conferred on others (X) by
his having made it. Subsequently, to get him to keep it in exactly the cases
he should, we take from him, if he breaks it (p = 0), the loss (R + B) to
others (X) of his breaking it.

A difficulty is that we are incurring a deficit. We (the nonparties) are
paying out B to Y and taking in nothing. On the other hand, X obtains
R + B if Y breaks the promise. All we are trying to accomplish for X is to
make her as well off as she would have been if ¥ had not promised; we can
do this by setting damages at just R. We are less interested in giving B to X
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than we are in taking it from Y. We therefore might partly fund the subsidy
(to the extent of (1 - p)B) by diverting to it the B part of what otherwise
would be X’s damages. Our doing this still would give the optimal value (1)
for ¢ so X is not left badly off (assuming again X’s recovering detrimental
reliance exactly compensates X).

Subsidizing is a bad idea because it is a great nuisance (i.e., transaction
costs are high). The picture is Kafkaesque. We imagine a bureau of prom-
ises. A potential promisor submits a possible promise to it. A functionary
calculates the subsidy B for this promise. Depending on B and G the
potential promisor promises and is subsidized or does not promise and is
not subsidized. There are two major problems: (1) only part of the cost of
subsidizing will be collected in damages and (2) X’s beneficial reliance is
difficult to calculate. It is not even as if we could find this out by asking X,
because there would be motive for her to collude with Y to inflate B. I let the
inconvenience or impossibility of subsidizing sink in while exploring an
alternative to it.

Imagine, then, we have only one instrument variable, i.e., all we can do is
manipulate D. Then we locate D somewhere between R - (p/(1 - p))B and
R + B: we take a linear combination of the rule that optimizes n and the
rule that optimizes k. With a not less than O nor greater than 1, we set:

D = aR - (p/(1 - p))B) + (I - a)R + B).

The best a will not be 1 (its being 1 would give us the rule Goetz and Scott
advocate which gets n right but costs too much in k). Identically, it will not
be O (this would give too few promises made). However, we do not have a
convenient way to find out just where between 0 and 1 it is. Bernoulli’s
principle of insufficient reason (which is not the best principle in the world
but may be the only principle we can grab onto here) tells us that if we do
not know which of two outcomes will be realized, we should assign each a
probability of .5.140 If we are ignorant about ¥’s promise-keeping we might
set p at .5. Then we might set D at R because this is intermediate between
R - B, which we getifais 1, and R + B, which we getif a is 0. To do
this, we set a at .5, which is also applying Bernoulli’s principle, albeit
probably even less justifiably than usual. A nice thing about this result is
that it optimizes ¢ (again assume compensating is giving detrimental
reliance). This is being as elegant as we can be, but still is merely making
the best of a bad thing.

Goetz’s and Scott’s analysis does not apply well to relied-on promises
that are not bargained for (i.e., gratuitous promises: Goetz’s and Scott’s

140. R. Luce & H. RAIFFA, GAMES AND DECISIONS: INTRODUCTION AND CRITICAL SURVEY 28486
(1957).
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paradigmatic case). Y is hypothetically thinking about promising to give X
something. And by manipulating D we are trying to induce him to promise
optimally frequently. Given Y’s promise is not going to be bargained for, ¥
must be well-disposed to X before the law operates on him. D functions by
taking something from Y and giving it to X. This is just what ¥ will have
decided to do anyway, if he promises. Then, increasing D should not have its
ordinary effect, or not so much of it. ¥ might reduce the magnitude of his
promises, not their number. Anyway we should not expect Y to feel very bad
if he is made to give X more. There is incongruity because, according to
Goetz and Scott, the law comes into play only if Y’s promising hurts X on
balance; and Y is often X’s friend.

Also, we may count X’s interest twice. Y probably has a lot of reasons to
promise to give something to X, but the best or most ordinary is that X’s
satisfaction matters to Y. Thatis, ¥’s utility function depends on X’s. Maybe
we do not want to get Y to internalize X’s satisfaction again by forcing him
to figure in damages to X consequent on Y’s breaking the promise. One
responds: Y’s happiness, caused by X’s happiness, is a social gain separate
from X’s happiness; also, Y already is interested in X’s happiness and,
consequently, is (somewhat) happy to pay damages to X. However, by
including vicarious utility in the calculus, we get rapidly away from the
ostensibly sensible framework we started with. So, if X likes Y too, Y’s
satisfaction is a function of X’s satisfaction, which is a function of ¥’s
satisfaction, etc. We could build up pretty high levels of satisfaction going
on this way. Also, supposing Y’s satisfaction varies inversely, rather than
directly, with X’s, what we should do is obscure. E.g., we might offset the
harm of a maliciously made promise by the satisfaction of the promisor in
breaking it. But it is not at all clear we want to do this.

Be this as it may, this response probably does not go as deeply as the
trouble, which is really with the presupposed psychological theory—
psychological egoism!4—according to which it is incoherent to think that
Y can consider X’s satisfaction without having this reflected in his own. By
the theory, plausibly Y has an “interested but unselfish concern for the
condition of”” somebody; however, he must lack “a strictly disinterested
concern. 142 We ask whether Y might conceivably act in X’s behalf without
satisfaction or the prospect of satisfaction for himself from doing this.
Probably he can. We imagine judges for whatever reasons (for the satisfac-
tion of judging well) adjudicate disinterestedly. Or we construct liability
rules disinterestedly. If we maximize satisfaction tautologously, Poncho can

141. See, e.g., Feinberg, Psychological Egoism, in REASON AND RESPONSIBILITY 498 (4th ed. J.
Feinberg 1978).

142. N. RESCHER, UNSELFISHNESS: THE ROLE OF THE VICARIOUS AFFECTS IN MORAL PHILOSOPHY
AND SociaL THEORY 9 (1975).
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become liable under the Hand test (if he knows about it) only by calculating
badly, not by disregarding Alice’s well-being.

The analysis of Enforcing Promises arguably is inapplicable to promises
bargained for. If we raise D, we increase the expense to Y of breaking the
promise. Simultaneously, however, we increase the value of his breaking it
to X by the same amount (in dollars). Therefore, ¥ can charge that much
more (discounted by the improbability of breach) for the promise. Then,
manipulating D gets us nowhere. This is the result of X and Y assigning
identical probabilities to Y’s breaking his promise. If the probability Y
assigns is higher, raising D discourages promising (then Y cannot recover
completely his expected added cost); if the probability Y assigns is lower,
raising D encourages promising (¥ can recover more than his expected
added cost). But these are weak and irregular effects to have a rule of
damages turn on.

We left promises only relied on in bad shape. If we did not subsidize
making them, we had too few made or too few kept (or both). And
subsidizing them is not remotely practical. But thinking about promises
bargained for tells us what to do. That is, the promisee is going to benefit by
B if the promise is made and is, as well, the only person who has a good idea
what B is. So she ought to provide the incentive to promising. Put dif-
ferently, X, if she wants a promise that ¥ would not make otherwise, ought
just to buy it by paying B to Y, or by paying something less than B that still
exceeds Y’s cost of promising. We can get the right promises made without
allocating to Y all the gain from them. X’s doing this transforms Y’s
otherwise gratuitous promise into a bargained-for promise. We reinvent
contract law (after a fashion). If we simply extrapolate from where Goetz
and Scott have taken us, we reapproach the law as it was when they began to
criticize it.

D = B + R, which is still the right rule, gives expectation damages
manqué. We conclude close to Anglia Television Ltd. v. Reed, discussed in
Part 1B.!43 What is missing (again in terms of figure 1) is the difference
between u; and u,, which may be 0, as in the last illustration of Part IIA.
There P.N. expects to live and, if R.R. breaks his promise, is going to die. B
and R are each worth a probability of .5 of living. B + R falls short of
expectation damages if the promisor is giving something independently of
the promise (e.g., a cake). To this extent, D—defined B + R——protects
the expectation interest in promising, instead of performing. The ‘reliance’
in ‘beneficial reliance’ is misleading, in that we are trained to contrast it
with ‘expectation’. Nevertheless, the controlling idea is that the promisee

143.  See supra notes 4749 and accompanying text.
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expects the benefit, albeit she has acted in reliance to put herself in the
position to receive that benefit.

III. CONCLUSION

I have taken Goetz and Scott to argue for C: Only the reliance interest
counts. I have been arguing from A/B: The expectation interest counts too/
only. From this perspective what Fuller did best was open things up. And
what Goetz and Scott do best is define ‘detrimental reliance’. Simplified, A
goes like this: there are two kinds of contracts: bargained-for and merely
relied-on promises (Restatement view). We protect the expectation and
reliance interests in them respectively. B has two plausible readings: B;.
Bargained-for and relied-on promises are contracts, but we protect the
expectation interest of both (first Restatement view). B,. Bargained-for
promises are treated as in B,. Relied-on promises are not contracts but
potential torts; if broken, we give reliance damages.

B, is as bad as C is in the other direction. B, differs from A by how we
define ‘contract’ and has the advantage of not being hubristic. Being
hubristic gets one into trouble. Croesus asked the oracle of Apollo at Delphi
what would happen if he attacked Persia, and got back the answer he would
destroy a great empire.!4 He learned later it would be his own. Gilmore
talks impressively about contract being absorbed by tort. “We are told that
Contract, like God, is dead. And so it is.”’}4> Contract would appear more
obviously alive (but less imperialistic) if we would define it in terms of the
expectation interest and leave relied-on promises alone.

144. Heropotus, THE HISTORIES 60 (Revised A. Selincourt trans. 1972).
145. G. GILMORE, supra note 4, at 3.
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Glossary of Terms

Theses

A The expectation interest counts too.

B Only the expectation interest counts.

B, Bargained-for and relied-on promises are contracts, but we protect the
expectation interest of both (first Restatement view).

B, Bargained-for promises are treated as in B,. Relied-on promises are not
contracts but potential torts; if broken, we give reliance damages.

C Only the reliance interest counts.

Symbols

a a number between 0 and 1 inclusive, weighting the rules (formulae) that
optimize n and &

B gross beneficial reliance; the difference to the promisee between perfor-
mance and promise + performance

c the proportion of her loss due to the promisor’s breach for which the

promisee is compensated

D damages for breach of contract

G the promisor’s gain from promising

k the number of promises kept

n the number of promises made

p the probability the promisor will keep his promise

I-p the probability the promisor will break his promise

R gross detrimental reliance; the difference to the promisee between nonper-
formance and promise + nonperformance

u utility
X the promisee (pronoun: ‘she’)
Y the promisor (pronoun: ‘he’)

NBR  net beneficial reliance (pB - (1 - p)R)
NDR  net detrimental reliance ((1 - p) R - pB)
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