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FINDING THE LEAST RESTRICTIVE ENVIRONMENT
FOR PRESCHOOLERSUNDER THE IDEA: AN
ANALYSISAND PROPOSED FRAMEWORK

Theresa M. DeMonte

Abstract: Under the Individuals with Disabilities Educatiokct, both school- and
preschool-age children who qualify for special ediom services are entitled to education in
the least restrictive environments appropriatehteirtneeds. For school-age children, the
presumptive least restrictive environment is thgular class where their nondisabled peers
participate. By contrast, defining an analogousirenment for preschool children is
difficult, because public schools rarely providegmhool for children without disabilities.
This Comment argues that the Act's language, mplasj purposes, and implementing
regulations suggest that the settings where alpoeschild’s nondisabled peers learn should
be identified as that child’s presumptive leastrieive environment. Examples of such
settings may include the home, community, and eegpreschool. This Comment then
provides an analytical framework that courts ca@ when determining the least restrictive
environment for a preschool child.

INTRODUCTION

Nate is an adorable three-year-old whose favorit@viges at
preschool include singing at circle time, diggimgtihe sand table, and
playing restaurant in the pretend kitcHefhough a casual observer
might not immediately notice, Nate displays thessia symptoms of
autism, including repetitive behaviors, restrictederests, impaired
social skills, and disordered communication. Desgiis significant
impairments, Nate has been successfully particigatin regulaf
preschool with the help of a trained aide who pranipm to respond
appropriately to his teacher and peers.

Having heard that preschoolers with disabilitiee amtitled to
educational services under federal law, Nate'srarapproach the local
school district. After conducting an evaluatione ttlistrict tells Nate’s
parents that he qualifies for services and maydttke district’'s autism
preschool program for two hours per day. The ctesarconsists of six
children, all diagnosed with autism, taught by teecher and two aides.

1. The author created this hypothetical for illustepurposes.

2. Throughout this Comment, the term “regular” eominents refers to public and private
educational settings designed for the general poipul, while “special” environments are those
designed specifically to meet the needs of chilavith disabilities.
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Nate’s parents urge the school district to conskkzping Nate in a
preschool where he could participate with nondesabthildren. The
school district administration informs the paretitat they only fund
public programs. Because the district does not igeovregular
preschools for nondisabled children, Nate’'s paremés told they will
either need to accept the autism preschool progracontinue to fund
the private program themselves.

The Individuals with Disabilities Education Act (HA) entitles
children with disabilities, including preschool kelien such as Nate, to
individualized educations in the least restrictervironment (LRE)
appropriate to their needsDespite this requirement, parents of
preschool children sometimes face obstacles wétmiplementation and
find themselves torn between educating their dhila regular preschool
or community setting at their own expense or fonegaa placement
alongside nondisabled peers in order to secure dpeeial education
services! The IDEA presumes that children will be educatedegular
educational environments, unless their individuaéds dictate that a
special class or school is require@herefore, this Comment will refer
to regular educational settings as the “presumptleast restrictive
environment. The presumptive least restrictive mmrnent for school-
age children is the regular class where nondisaldkitdren are
educated, and moving a child to a special settagyires justification
based on the child’s neetislowever, schools are often uncertain which
environment constitutes the presumptive least ictisg environment
for preschoolers—in part because there are oftegemerally available
public education settings for nondisabled preschbidiren’

This uncertainty about how the LRE provisions agplypreschoolers

3. The IDEA entitles qualifying children ages thrd®ough twenty-one to receive a “free
appropriate public education.” 20 U.S.C. 8§ 1412(¥) (2006). An individualized education
program is to be crafted for each child, § 1412(a)(4), and under a provision titled “Least
restrictive environment,” a child is to be educateith children who are not disabled “to the
maximum extent appropriatad. § 1412(a)(5)(A).

4. See infraPart Il (citing cases in which schools deniedsph®ol students placements in
regular settings).

5. See20 U.S.C. § 1412(a)(5)(A); 34 C.F.R. § 300.115 @O@enoting special classes and
special schools as distinct from regular classes).

6. See20 U.S.C. § 1412(a)(5) (noting that “removal ofidten with disabilities from the regular
educational environment occurs only when the naturgeverity of the disability of a child is such
that education in regular classes . . . cannothi&waed satisfactorily”).

7. Alefia Mithaiwala, CommentUniversal Preschool: A Solution to a Special EdigratLaw
Dilemma 2004 BYUEDuUC. & L.J. 373, 386-87 (discussing the preschool “LREriha” and
arguing that it exists “because most school distido not have regular public preschool options for
their three- to five-year-old population”).
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is ripe for clarification, and the critical impontee of early intervention
for disabled childréehmakes the LRE issue particularly high-stakes for
this population. The Supreme Court has never ddcateLRE case—
much less one applying the requirement to presenseland lower
federal courts diverge on what constitutes the uprgdive least
restrictive environment for preschoolérsAlthough legal journals
provide a plethora of articles focusing on how tHRE requirement
applies to older childrelf, they are short on scholarship dealing with
these requirements as they apply to preschobidiisis Comment helps
resolve this uncertainty by explaining how the wdtaty and regulatory
provisions of the IDEA apply to preschoolers.

Part | presents the history of the IDEA as it padao preschool
students with disabilities, and Part Il explores Hackground of its key
provisions. Part lll summarizes federal cases wpegschool placement
was at issue and shows that courts have appliéstidg analyses to the
preschool LRE context. Part IV draws on the texttled IDEA, its

8. See, @., U.S.DEPT OF EDUC., TWENTY-FOURTH ANNUAL REPORT TOCONGRESS ON THE
IMPLEMENTATION OF THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT, at IV-33 (2002),
available at http://www.ed.gov/about/reports/annual/osep/20@2ise-iv.pdf (reporting findings
that document many positive results for childrerd aheir families after one year of early
intervention).

9. Some of the circuit courts have adopted their ¢@gsts to discern whether a child is being
educated in the least restrictive environmé&m., Sacramento City Unified Sch. Dist. v. Rachel H.,
14 F.3d 1398, 1404 (9th Cir. 1994) (adopting a flaator balancing test requiring courts to
consider the educational and non-academic beraffitsgular settings as well as the cost involved
and the effects of the student on the teacher #ret children); Daniel R.R. v. State Bd. of Educ.,
874 F.2d 1036, 1048 (5th Cir. 1989) (adopting a-pad test in which courts determine whether
education in the regular class can be achievedfaetdrily before deciding whether the child has
been mainstreamed to the maximum extent appropriatcker v. Walter, 700 F.2d 1058, 1063
(6th Cir. 1983) (adopting a test applicable whenstgregated facility is considered superior”
requiring courts to determine whether similar sggican be feasibly provided in a non-segregated
setting);seeinfra Part IIl.

10. SeeStacey Gordonylaking Sense of the Inclusion Debate Under IDE206 BYUEDUC. &

L.J. 189; Sarah E. Farley, Commeriteast Restrictive Environments: Assessing Classroom
Placement of Students with Disabilities Under tB&A, 77 WASH. L. Rev. 809 (2002); Joshua
Andrew Wolfe, Note, A Search for the Best IDEA: Balancing the ConfigtiProvisions of the
Individuals with Disabilities Education AcE5 VAND. L. REv. 1627 (2002) (arguing that the LRE
requirements conflict with the requirements foreefappropriate public education and need to be
reconciled); Marc C. Weber, Respongk, Nuanced Approach to the Disability Integration
Presumption156 U.PA. L. Rev. PENNUMBRA 174 (2007), http://www.pennumbra.com/responses/
10-2007/Weber.pdf.

11. The author found only one scholarly law jourraticle directly addressing the LRE
provisions as they apply to preschoolers. The larficoposed universal preschool as a catch-all
solution, but did not explain how states withouiversal preschool were currently obligated under
the IDEA to provide the LRE to preschoolers—theuésghis Comment seeks to resol8ee
Mithaiwala,supranote 7.
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purposes, and its history to propose a framewotktsashould apply
when the least restrictive environment for a prestichild is at issue.
Courts should look first to the settings that thdd’s same-aged peers
are learning in to determine the child’s presungtleast restrictive
environment. Second, they should ask whether thiéd atan be
successfully educated in these settings. This agprbest implements
the principles of the IDEA and comports with Corgg'e preference that
children with disabilities receive their educatiomsegular settings.

. THE IDEA REFLECTS CONGRESS'S INCREASING
EMPHASIS ON INCLUSION AND FAMILY-CENTERED
EARLY INTERVENTION

The IDEA had its genesis in a movement of parents educators
fighting to secure public education for childrentiwiisabilities. These
efforts spanned the twentieth cenfdrgnd gained inspiration from both
the broader civil rights moveméhtand the belief that inclusion in
public education could help children with disaes gain
independencé. As momentum grew for nationwide change, Congress
responded by enacting legislation that conditiohexling to the states
on whether they provided children with disabiliteescess to appropriate
public educatiort® Later, as research increasingly suggested thhérear
intervention led to better outcomes, the rightdogation movement
sought to improve services to preschootérs.

12. SeeLEOPOLD LIPPMAN & |. IGNACY GOLDBERG, RIGHT TO EDUCATION: ANATOMY OF THE
PENNSYLVANIA CASE AND ITS IMPLICATIONS FOREXCEPTIONAL CHILDREN 5 (1973).

13. See idat 12-15 (noting that the groundwork for a keyitnf to [e]ducation” case was laid
by Brown v Board of Education

14. See id at 12-13 (noting that others drew on the languagBrown that education “is a
principal instrument for . . . helping [a child] &aljust normally to his environment. It is doubtful
that any child may reasonably be expected to sdciteéfe if he is denied the opportunity of an
education” and applied it to children with disaiis (internal citations omitted)).

15. SeeEducation for All Handicapped Children Act of 197b. L. No. 94-142, 89 Stat. 773
(codified as amended at 20 U.S.C. §§ 140014826200

16. This research was presented to the Senate Ctwanuh Labor and Public Welfare by
parents, teachers, and experts in special educ&@&aS. REP. NO. 94-168, at 1, 81-82 (1975),
reprinted in1975 U.S.C.C.A.N. 1425, 1425, 1479 (“[W]e feelttitds imperative to point out that
the benefits of early identification and educatiboth in terms of prevention of future human
tragedy, and in the long-term cost effectivenestarfdollars, are so great as to justify continued
emphasis upon preschool education for handicappi¢aten.”). The continued efforts of advocates
led to the passage of laws providing broader sesvio preschoolerSee infraPart 1.B.
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A. By Enacting Comprehensive Special EducationrRef, Congress
Recognized Two Principles: The Right to Educati@gportunity
and the Right to Integration

As recently as the mid-1970s, schools across themaoutinely
excluded millions of children with disabilities evarehoused them in
inadequate special education prografmalthough it took many years
for this issue to gain national prominence, lod&bres addressing the
problem began as early as the end of the nineteemtury, when some
cites established special classes for mildly imgzhi children®
Heartened by the possibilities such schools offepadents of children
with disabilities formed local grassroots organmas and advocated for
their children’s right to educatidn.

These groups’ tireless advocacy bore fruit: thdfores persuaded
many legislators and school boards that the benefft educating
disabled children were worth the cot€alifornia became the first state
to mandate special education services for cogtytivepaired children,
and several other states followed $tiit.

As their children began receiving long-sought sple@ducation,
parents began to view the frequent segregatioheif children from
regular classrooms as unjasiThe Court’s landmark decision Brown
v. Board of Educatiaf® holding that separate education based on race is
inherently unequéf} resonated with many advocates for children with
disabilities®® They adopted the rhetoric of the civil rights mmeant and
looked to the courts to vindicate these childreights?®

17. See20 U.S.C. § 1400(c)(2) (congressional findings).

18. LPPMAN & GOLDBERG, supra note 12, at 5 (1973) (noting that Providence, 1&field,
Boston, and Chicago began offering special classasgnitively impaired children before 1900).

19. See idat 10-11. The influence of these local groups cayeckin 1950 when parents founded
the National Association for Retarded Children (NAR which was among the first national
organizations to advocate on behalf of childrerwlisabilities.See id

20. Seeid

21. Id. at 6 (“[Bly the early 1950s first California anceth other states were beginning to mandate
special educational services for the mentally dedr” (internal citation omitted)).

22. Seeidat 10.

23. 347 U.S. 483 (1954).

24. 1d. at 493.

25. SeelIPPMAN & GOLDBERG, supranote 12, at 12-13 (1973).

26. See, @., Mills v. Bd. of Educ., 348 F. Supp. 866, 868C. 1972) (holding that exclusion
of children with disabilities from schools violatedocedural due process and equal protection); Pa.
Ass'n for Retarded Children (PARC) v. PennsylvaBia4 F. Supp. 1257, 1258-59 (E.D. Pa. 1971)
(noting that action brought on behalf of menta#ifarded children deprived of free public education
alleged in its complaint the unconstitutionalitysoich practices under the Equal Protection Clause).
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Across the country, advocates filed lawsuits asgprthat schools
were excluding children with disabilities from pigleducation in
violation of the Due Process and Equal Protectidauses of the
Constitution?’ In many cases, the decisions confirmed that aildvith
disabilities were entitled to educations suitedtheir need$® States
without laws addressing the education of disabhéldiieen responded by
passing laws entitling children with disabilitieso tappropriate
educationg?

By 1975, all but two states had enacted such kipsli>® Despite
these laws, many states were unable to accommadtiatbildren, and
claimed that lack of funds hindered their compl&ttdNith millions of
children in limbo—unable to receive the servicesmuich they were
legally entitted—Congress took action. In 1975, dnhacted a
comprehensive national policy called the EducatwrAll Handicapped
Children Act (EAHCA)¥* This law amended the Education of the
Handicapped Act, and conditioned federal fundshengrovision of free
appropriate public educations to children with Hiktées * By creating
incentives for the states to adopt federal poliegngress took a more
active role in enabling children with disabilitié® become productive
citizens®

27. SeeH.R. ReP. No. 94-332, at 3—4 (1975) (noting that sifR&RCandMills there had been
forty-six completed or pending cases in twenty-eightes).

28. S.RepP. No. 94-168, at 7 (1975)eprinted in1975 U.S.C.C.A.N. 1425, 1431 (noting that
more than thirty-six court decisions had recognitteat children with disabilities have the right to
receive appropriate educationsge, e., Mills, 348 F. Supp. 8662ARG 334 F. Supp. 1257.

29. See Frederick J. Weintraub & Joseph Ballartroduction: Bridging the Decadesn
SPECIAL EDUCATION IN AMERICA: ITS LEGAL AND GOVERNMENTAL FOUNDATIONS 1, 3 (Joseph
Ballard et al. eds., 1982).

30. Id.

31. S.Rep. No. 94-168, at 7reprinted in1975 U.S.C.C.A.N. 1425, 1431 (noting that lack of
financial resources had prevented compliance wiahrtcdecisions requiring states to educate
children with disabilities).

32. Education for All Handicapped Children Act of 789 Pub. L. No. 94-142, 89 Stat. 773
(codified as amended at 20 U.S.C. §§ 1400-14826(200

33. 1d. § 612, 89 Stat. at 780 (codified as amended &1.30C. § 1412) (“In order to qualify for
assistance . . . a State shall demonstrate at tltle . . . State has in effect a policy that eessall
handicapped children the right to a free appropnpatblic education.”).

34. SeeS.Rer. No. 94-168, at 9reprinted in1975 U.S.C.C.A.N. 1425, 1433 (“[O]ver the past
few years, parents of handicapped children haveirbég recognize that their children are being
denied services which are guaranteed under theti@iws. It should not, however, be necessary
for parents throughout the country to continueaitify the courts to assure themselves a remedy. It
is this Committee’s belief that the Congress malse ta more active role under its responsibility for
equal protection of the laws to guarantee that itapged children are provided equal educational
opportunity. It can no longer be the policy of thevernment to merely establish an unenforceable
goal requiring all children to be in school.”).
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B. Congress Has Increasingly Emphasized Early Etioical
Intervention for Preschoolers with Disabilities

The 1975 amendments did not ensure that prescihiddren would
receive the same entitlements as school-age childith disabilities.
While the EAHCA generally required states to edecettildren with
disabilities ages three to twenty-one, it exempdes from educating
children ages three through five if doing so wamirsistent with state
law or practic€® States that elected to educate a subset of prascho
children with disabilities, however, were subjeztthe requirements of
the EAHCA with respect to those childr&nThus, states could dodge
the Act’s requirements by declining to serve prestérs altogethet.

The lack of a full mandate for preschool educatiiorithe final bill
was contentiou® The Senate Subcommittee on the Handicapped had
proposed a version that mandated services for relilchges three
through five®® In the hearings preceding the EAHCA’s passage,
Congress heard ample testimony that preschool-agéren stood to
benefit the most from special education servicezabse -early
intervention could ameliorate the disabling effeattsnany condition&?
Ultimately cost concerns trumped these argumems, after being
reported to the full committee, the preschool mémdeas droppedf.
Several dissenting senators acknowledged the 'stated concerns, but
emphasized that foregoing a full preschool mandatgd cost taxpayers
more education dollars in the long run because childdeprived of
effective early educational intervention may requimore intensive
services latef?

35. Seeid. at 18-19reprinted in1975 U.S.C.C.A.N. 1425, 1442-43 (listing the ressa state
could be exempted, and noting that the exemptionhndit apply when a state tried to abandon
providing services).

36. Education for All Handicapped Children Act of7B9 Pub. L. No. 94-142, § 612, 89 Stat.
773, 780-81 (codified as amended at 20 U.S.C. g 12006)).

37. Assuming, that is, that the state was not ab@ndcservices previously provideSeeS. REP.

No. 94-168, at 18-19eprinted in1975 U.S.C.C.A.N. 1425, 1442-43.

38. The Senate Report included the dissenting vaviive senators who asserted that failure to
provide a full mandate for preschool children “tiid” the commitment of the Act to such children
and cited testimony indicating that “special edigrstl services provided to handicapped children
before ‘normal’ school age were often the most bieia¢ since much more could be done at an
earlier age to ameliorate, alter, or develop skillsompensate for certain handicapping conditions.
Id. at 81-82reprinted in1975 U.S.C.C.A.N. 1425, 1479-80.

39. Id. at 82 reprinted in1975 U.S.C.C.A.N. 1425, 1480.

40. Id. at 81-82reprinted in1975 U.S.C.C.A.N. 1425, 1479-80.

41. Id.

42. 1d. ("We are cognizant of the concerns of the Statgmrding their financial capacity to
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In the wake of the EAHCA, the cost-benefit debatatinued. Ten
years after its enactment, only twenty-one states the District of
Columbia offered educational services to all prestichildren with
disabilities”® To remedy this, Congress amended the Educatiothéor
Handicapped Act in 1988,giving states greater incentives to serve all
qualifying preschool children with disabilities beging at age thre®.
These amendments also added provisions that comeiti grants on
providing services to infants and toddlers withaditities from birth
through age twé’ In addition to offering states a carrot in thenfioof
increased funding, the new law also came with cksttates that failed
to provide free appropriate public educations td qualifying
preschoolers by 1991 risked losing funds and griduetg received under
the old law’’

Most of the key features of the 1986 amendmentsiretoday, and
all states currently provide education to preschoblldren with
qualifying disabilities®®

provide a [sic] full educational services to thi®ugp of children. Nevertheless, we feel that it is
imperative to point out that the benefits of eadgntification and education, both in terms of
prevention of future human tragedy, and in the {®@rg cost effectiveness of tax dollars, are so
great as to justify continued emphasis upon presicdducation for handicapped children.”).

43. H.ReP.No. 99-860, at 42 (1986)eprinted in1986 U.S.C.C.A.N. 2401, 2444 (“Currently, all
states participate in the state grant programtiddien 6 to 17, but as of July 1985, only 21 state
4 territories, and the District of Columbia senadichandicapped children from age 3.”).

44. SeeEducation of the Handicapped Act Amendments of 1886. L. No. 99-457, 100 Stat.
1145 (codified as amended in scattered sectio@6 &f.S.C. (2006)).

45. Pascal L. Trohanisin Introduction to PL 99-457 and The National Pylidgenda for
Serving Young Children with Special Needs and Thamilies in POLICY IMPLEMENTATION & PL
99-457:PLANNING FOR Y OUNG CHILDREN WITH SPECIAL NEEDS 1, 5-13 (James J. Gallagher et al.
eds., 1989).

46. Id. at 2-3.

47. Education of the Handicapped Act Amendments9&61 Pub. L. No. 99-457, § 619(b)(1),
100 Stat. 1145, 1156 (“[T]he Secretary shall makgrant to any State which ... has a State
plan . . . which includes policies and proceduhet aissure the availability under the State law and
practice of such State of a free appropriate pudaliecation for all handicapped children aged three
to five, inclusive.”);seeTrohanis,supranote 45, at 13 (“[T]he new law builds in some pé&galfor
states that do not achieve a full mandate for FAB¥#ering 3- through 5-year-olds by the 1990—
1991 school year. Failure to comply will resuliass of the new preschool grant money, as well as
funds generated under Part B of the State Planularrfor this population group, as well as
designated EHA discretionary grants, including éhdsr research, training, and demonstration
activities.”).

48. SeeU.S. DEPT OF EDUC., TWENTY-SEVENTH ANNUAL REPORT TO CONGRESS ON THE
IMPLEMENTATION OF THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT, at II-76 (2005),
available athttp://www.ed.gov/about/reports/annual/osep/indemlKlisting all fifty states under a
table tallying children ages three through fivevedr under the IDEA) [hereinafterWENTY-
SEVENTH ANNUAL REPORT].
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C. The IDEA and Its Amendments Expressed a Str@geamitment
to Educating Preschoolers in a Seamless Fashidhareast
Restrictive Environment

In 1990, Congress reauthorized the Education ferHlandicapped
Act and renamed it the Individuals with Disabil#tideducation Act
(IDEA).* The following year, Congress enacted amendmintpart to
“facilitate the development of a comprehensive nsleas’ system of
services for children, aged birth to 5, inclusiaed their families . . . >*
The amendments required that services for infant$ taddlers take
place in “natural environments,” including home asdmmunity
settings, “to the maximum extent appropriateAdditionally, the new
law required states to develop policies and proe=siuo ensure a
smooth transition for children as they prepareériter public schodf
The amendments also allowed the service plan d@fifant or toddler to
continue through age five whenever appropriate.

The IDEA’s 1997 amendments explicitly included ttegm “least
restrictive environment;®> which had previously appeared only in the
implementing regulation¥. The Department of Education issued
subsequent regulations stating that the LRE prownssiapply fully to
preschool childref’

Congress most recently amended the IDEA in 2004dssing the
Individuals with Disabilities Education Improvemehtt.>® In doing so,

49. Education of the Handicapped Act Amendments9801 Pub. L. No. 101-476, § 901(a)(1),
104 Stat. 1103, 1141-42.

50. Individuals with Disabilities Education Act (12 Amendments of 1991, Pub. L. No. 102-
119, 105 Stat. 587.

51. H.R.Rer.No. 102-198, at 4 (1991)eprinted in1991 U.S.C.C.A.N. 310, 313.

52. IDEA Amendments of 1991, Pub. L. No. 102-119,2§ 105 Stat. 587, 595-596 (codified as
amended at 20 U.S.C. § 1432(4)(G) (2006)).

53. Id. § 5, 105 Stat. 587, 591 (codified as amende® &t.3.C. § 1412(a)(9)).

54. Id. § 6, 105 Stat. 587, 591 (codified as amende® &t.3.C. § 1414(d)(2)(B)).

55. Individuals with Disabilities Education Act (I Amendments of 1997, Pub. L. No. 105-
17,8612, 111 Stat. 37, 61 (codified as amend@@ &t.S.C. § 1412 (2006)).

56. Jean B. Crocketf,he Least Restrictive Environment and the 1997 Aiments and Federal
Regulations28 J.L.& Ebuc. 543, 552 (1999) (“There is no definition giventhis section for the
term LRE, but a cross-reference is made to Se@ {&15)(A) where the term now appears, for the
first time, within the text of the law. . . . Theowds “least restrictive environment” have officyall
been transferred from the federal regulationstinéostatute.”).

57. 1d. at 555-56 (“References to the LRE provisions lwarfound explicitly in several sections
of the reauthorized federal code. . .. A refereti these LRE provisions apply to preschool
children with disabilities now appears in [thenpS800.552.").

58. Pub. L. No. 108-446, 118 Stat. 2647 (2004) (éeliat 20 U.S.C. §§ 1400-1482 (2006)).
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Congress highlighted the IDEA’s primary purposguadparing children
with disabilities for integrated adult liv€sby requiring each child’s
educational plan to address functional, as welbhesdemic, areas of
limitation.?® In its findings, Congress emphasized that the atitue of
children with disabilities would be enhanced byéagthening the role
and responsibility of parents and ensuring thatilfasnof such children
have meaningful opportunities to participate in #ducation of their
children at school and at homg.”

The central role the family plays in the child's uedtion is
particularly evident with respect to very young Idien. The law
currently provides that an interdisciplinary teamill weraft an
Individualized Family Service Plan for infants atedidlers® The plan
must include a statement of the family’s strengthd needs that relate
to the enhancement of the child’s development, anstatement of
outcomes expected for the family as a whole andtterchild as an
individual %®

The modern IDEA reflects Congress’s commitment tonpting
individualized, inclusive educations for childreritiwdisabilities®* The
Act entitles such children to a free appropriatblipuieducation (FAPE)

59. “Improving educational results for children witlisabilities is an essential element of our
national policy of ensuring equality of opportunitfull participation, independent living, and
economic self-sufficiency for individuals with disbties.” 20 U.S.C. § 1400(c)(1) (2006)
(congressional findings).

60. See20 U.S.C. § 1424(d)(1)(A)(i)(I1) (2006) (“[An indidualized education program includes]
a statement of measurable annual goalsjuding academic and functional goaldesigned
to . .. meet the child’s needs that result fromchild’'s disability to enable the child to be ihxexd
in and make progress in the general education aclurn.” (emphasis added)). For preschool
children, such goals might address self-help &y social skills, and participation in the
community.

61. Id. § 1400(c)(5)(B).

62. 1d. § 1436;see id § 1436(d) (requiring that the plan contain aestant of the family’s
resources, priorities, and concerns, as well aataraent of outcomes or results expected for the
family as a whole). Congress took a family-systapproach in drafting the Individualized Family
Service Plan requirements because it “recognized te capacity of infants and toddlers to
succeed in any educational program depends orclhiildts family” and an effective effort to help
infants and toddlers must “includ[e] the goal ohancing families’ capacity to meet the special
needs of their infants and toddlers with disaleiiti Matthew J. Stowe & H. Rutherford Turnbull
Ill, Legal Considerations of Inclusion for Infants anoddlers and for Preschool-Age Children
EARLY CHILDHOOD INCLUSION: FOCUS ONCHANGE 79 (Michael J. Guralnick ed., 2001).

63. 20 U.S.C. § 1436(d)(2)—(3).

64. 1d. § 1412(a)(1)(A). Not all children who have impaénts that might be considered a
disability will necessarily qualify to receive saes under the IDEA. The IDEA defines “child with
a disability” as a child having at least one ofsh df enumerated impairments and who, “by reason
thereof, needs special education and related ssrvid. § 1401(3)(A).
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from ages three through twenty-otieThe educational services a child
receives are listed on the child’s individualizetlieation program (IEP),
a written plan crafted by a multidisciplinary teatmat includes the
child’s parent$® The IDEA also expresses Congress’s preference that
children with disabilities be educated in regulavieEonments alongside
their nondisabled peers when consistent with thegds. If the child’s
parents believe the IEP fails to confer a free apipate public education
in the least restrictive environment, they may kemaje its adequaby
pursuing mediation or requesting a due processingedrefore an
impartial hearing officef? After exhausting administrative remedies,
parents can file a civil action in state or fedexuirt’

II.  THE IDEA ENSURES AN “APPROPRIATE” EDUCATION IN
THE LEAST RESTRICTIVE ENVIRONMENT

The IDEA entitles qualifying preschool childrenttee same benefits
as their school-age counterparts: a free appreppgablic education in
the least restrictive environmefitThe meaning and application of these
entittements has been contestednd the special situation of preschool
children raises even more difficulti&s.

A. Congress Crafted Procedures to Assure Approgria
Individualized Educations for Children with Disahbés

Congress requires that the environment in which hdd cwith
disabilities is educated—nhis or her placement—nbilénleast restrictive
environment in which the substantive content of¢hiéd’s IEP can be
successfully implemented, with the use of suppléargnaids and

65. Id. § 1412(a)(1)(A).
66. See id§ 1414(d).

67. See id§ 1412(a)(5)(A).
68. Id. § 1415(b).

69. Id. § 1415(f).

70. Id. § 1415()(2).

71. See id§ 1412(a)(1)(A) (“A free appropriate public eduoatis available to all children with
disabilities residing in the State between the afé&sand 21, inclusive.”Jd. § 1412(a)(5)(A) (“To
the maximum extent appropriate, children with dilééds . . . are educated with children who are
not disabled.”).

72. See, @., Bd. of Educ. v. Rowley, 458 U.S. 176, 187 (198&)ntesting provision of free
appropriate public education); Sacramento City lddiSch. Dist. v. Rachel H., 14 F.3d 1398, 1404
(9th Cir. 1994) (contesting LRE); Daniel R.R. vattBd. of Educ., 874 F.2d 1036, 1048 (5th Cir.
1989) (contesting LRE).

73. Sednfra Part I1.D.3.
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services! The substantive content of the child’s IEP iswketed when a
child can achieve his or her individual annual gdalThe IEP team
crafts these goals with an eye to helping the diildge the educational
gap his or her disability creatésThe team describes this educational
gap in a statement explaining how the student’aldisy “affects the
child’s involvement and progress in the generakation curriculum,”
which is the same curriculum as that used for reatled childref®
There is no general curriculum for preschool cleitg® instead, the
statute instructs that a preschooler’'s statement describe how the
disability affects his or her participation in “appriate activities” for
that age grouf?

“Appropriate activities” has a potentially exparesiscneaning that is
not limited by the Act or its regulations. In regsge to public comments,
the Department of Education explained that “appeter activities”
refers to “age-relevant developmental abilities milestones that
typically developing children of the same age wolbéd performing or
would have achieved® The IEPs of preschool children are designed to
improve the child’'s participation in appropriatetigities and thereby
receive the appropriate educations they are antitleinder the IDEA.

B. Courts Have Struggled to Define the MeanintAppropriate
Education”

At the center of the IDEA is the right to receivdrae appropriate
public educatio’ The Supreme Court addressed the meaning of the

74. See generallg0 U.S.C. § 1412.

75. 1d. § 1414(d)(1)(A) ().

76. See id 8§ 1414(d)(1)(A)(i)(I)—(I1). The child’s annual gts serve the purpose of “meet[ing]
the child’s needs that result from the child’s 8ifity to enable the child to be involved in and
make progress in the general education curriculumd; meet each of the child’s other educational
needs that result from the child’s disabilitid” § 1414(d)(1)(A)(i)(II).

77. 1d. § 1414(d)(1)(A)() (D (aa).

78. Early Intervention Program for Infants and Teusllwith Disabilities, 64 Fed. Reg. 12,535,
12,592 (Dep’t of Educ. Mar. 12, 1999) (describihg general curriculum as “the same curriculum
as for nondisabled children”).

79. 1d. at 12,593 (noting that preschool children are ‘ofame for which there is not a general
curriculum for nondisabled children”).

80. 20 U.S.C. § 1414(d)(1)(A)()()(bb).

81. Assistance to States for the Education of Childivith Disabilities and the Early Intervention
Program for Infants and Toddlers With Disabiliti€al Regulations, 64 Fed. Reg. 12,405, 12,471
(Dep't of Educ. Mar. 12, 1999).

82. See20 U.S.C. § 1401(9)(A)—(D). This section definese@ appropriate public education as:

[S]pecial education and related services that @)ehbeen provided at public expense, under
public supervision and direction, and without clar¢B) meet the standards of the State
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word “appropriate” in the seminal caBeard of Education v. Rowl&y
holding that an education is not appropriate within the mmeg of the
Act unless both procedufaland substantive standards are fnéthe
Supreme Court first found that the Act’'s statutdinydings and text
suggested that Congress primarily intended to peodisabled children
with accessto education, and did not intend to guarantee récpéar
educational outcom@.

The Court held that the requisite procedural stehdéor an
“appropriate” education is achieved when schoolsnmyg with
statutorily specified procedures, and the substargtandard is reached
when a child’s educational program consists of\itddialized special
education and related services that are -calculdagedconfer an
educational benefft.,

After Rowley lower courts grappled with an issue the Coutethto
address—whatlevel of educational benefit meets the appropriate
standard? Rowley foreclosed the interpretation that “appropriate”
requires a potential-maximizing benefit; the bragmssible reading of
Rowleysuggests that an education is “appropriate” whehild receives
someeducational benefit, no matter how insignificihtower courts

educational agency; (C) include an appropriategm@d, elementary school, or secondary
school education in the State involved; and (D) arevided in conformity with the
individualized education program required undetieacl414(d) of this title.
Id. (formatting modified for brevity)Although the IDEA was enacted in 1990, the freerappate
public education requirement has been in forceesitie EAHCA was enacted in 197See
Education for All Handicapped Children Act of 19Fab. L. No. 94-142, § 612, 89 Stat. 773, 780
(codified as amended at 20 U.S.C. § 1412 (2006)).

83. 458 U.S. 176 (1982).

84. Id. at 206-07. Congress envisioned the IEP procedwequirements as the primary
guarantors of substantive validity. The legislativistory from PL 94-142 suggests that the
procedures surrounding evaluation, eligibility detmations, placement, and prior written notice
requirements were the primary way Congress souglensure that children received appropriate
educations. The Senate Report notes:

[Tlhe individualized written educational plan .would require school systems to develop an

expertise and ability to provide services guarahtee assure educational progress. ... [By

emphasizing] the process of parent and child irerolent and to provide a written record of
reasonable expectations, the Committee intenddatifycthat such individualized planning
conferences are a way to provide parent involveraadtprotection to assure that appropriate
services are provided to a handicapped child.

S.RepP.No. 94-168, at 11-12 (1975kprinted in1975 U.S.C.C.A.N. 1425, 1435-36.

85. Rowley 458 U.S. at 206-07.

86. Id. at 192 (citing SReP. No. 94-168, at 11 (1975)eprinted in1975 U.S.C.C.A.N. 1425,
1435). Also, the Court noted that Congress didim@nd tooptimizethe education of each child
with a disability.ld. at 197 n.21.

87. Id. at 201, 203-04.

88. See id at 203 (indicating that an appropriate educatimmst “permit the child to benefit
educationally”).
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largely rejected this reading, reasoning that Cesgrwould not have
spent millions of dollars and repeatedly emphasizedividualized
instruction unless it intended to confer more thande minimis
educational benefit; instead, they have held tha@propriate education
is one that is designed to providenaaningfuleducational benefit,

Courts use different formulations to assess the stankve
appropriateness of an IEP, but relevant factors meljde the child’s
current abilities? the child’s potential; whether the educational benefit
is non-trivial}* and whether significant learning occurréd.

C. Courts Had Applied the Principle of Least Riestin to Other
Contexts

The history and purposes of the least restrictiterrzative movement
lend context to the LRE provisions in the Act andvide a backdrop
against which the placement of preschoolers cagxbmined. The LRE
requirements had their genesis in the legal priadipat the government
cannot impinge on individuals’ rights without jd&tation, a principle
long recognized by American jurispruderitdroadly stated, the least

89. Lower courts have stated this requirement diffdy. See, @., Deal v. Hamilton County Bd.
of Educ., 392 F.3d 840, 862 (6th Cir. 2004) (“[VWdgree that the IDEA requires an IEP to confer a
‘meaningful educational benefit’ gauged in relationthe potential of the child at issue.”); L.T. v.
Warwick Sch. Comm., 361 F.3d 80, 83 (1st Cir. 200)EA does not require a public school to
provide what is best for a special needs childy dhht it provide an IEP that is ‘reasonably
calculated’ to provide an ‘appropriate’ educatiofguoting Roland M. v. Concord Sch. Comm.,
910 F.2d 983, 992-93 (1st Cir. 1990))); Ridgewoatl & Educ. v. N.E., 172 F.3d 238, 247 (3d
Cir. 1999) (noting that an appropriate educatioruétmbe gauged in relation to child’s potential”
and that it requires “significant learning” and ‘améngful benefit” (quotingPolk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171-8823d Cir. 1988)))Polk, 853 F.2d at 180
(“[T]he [IDEA] calls for more than a trivial edudahal benefit.”).But cf. Devine v. Indian River
County Sch. Bd., 249 F.3d 1289, 1292-93 (11th 2ZA1) (noting that “[tlhe Supreme Court has
said that a student is only entitled to some edomrat benefit,” and holding that plaintiff failed t
show that his IEP was “not reasonably calculatezbtdfer the basic floor of educational benefits”).

90. SeeDeal, 392 F.3d at 864.

91. Id. at 862; T.R. v. Kingwood Twp. Bd. of Educ., 208dr 572, 578 (3d Cir. 2000) (citing
Ridgewood172 F.3d at 247).

92. Polk, 853 F.2d at 180.

93. Ridgewood172 F.3d at 247 (citinBolk, 853 F.2d at 182).

94. See, e.g.Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 230&3821) (promoting the least
possible power adequate to the end propbsedthe extent to which the government may punish
(emphasis added)). Scholars disagree on the omditie least restrictive alternative principiee,
e.g., JAMES W. ELLIS ET AL., THE LEAST RESTRICTIVE ALTERNATIVE: PRINCIPLES AND PRACTICES
65 n.11 (1981) (citing Dean Milk Co. v. Madison,034).S. 349 (1951), holding that a milk
inspection scheme was overly broad and infringednterstate commerce interests, as the first
instance of the Supreme Court recognizing the kessstictive alternative principle); Scott A. Fisld
& Benjamin M. OglesThe System of Care for Children and the Least Ré&st Alternative: Legal
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restrictive alternative principle proposes that gyovnent actions that
deprive an individual of liberty or property shoudd narrowly tailored
to achieve state interests or confer benefit taridesidual, and that the
least intrusive or stigmatizing means are prefettdthe least restrictive
alternative principle finds roots in both proceduaad substantive due
process doctrines, as well as equal protectiorciplies’® Courts began
applying the least restrictive alternative prineiplo mental health
contexts in the 1960s and 1970s by requiring ptoaf less restrictive
settings were not appropriate before committingeataly ill individual
to an institutional setting.

The least restrictive alternative principle spréadhe field of special
education as concerns grew that the purported iemdfexclusion did
not outweigh the negative effects resulting from stigma and lowered
expectations associated with segregated seftifjsese same concerns
spurred Congress to adopt the least restrictive@mwent requirements
in the 1975 Education for all Handicapped Childae.*

D. The LRE Requirement Reflects Congress’s Praterfor
Educating Children in Regular Settings

Like all children served by the IDEA, preschoolldhen are entitled
to participate in the least restrictive environmeéhat meets their
needs® This Section examines how Congress has used tHe LR
principle to express a strong preference for regskttings through
statutory language that prioritizes inclusivenessd aendorses a
continuum approach to determining a child’s leastrictive learning

Origins and Current Concern® CQHILD. SERVICES SoC. PoL'y, RES, & PrRAC. 75, 76-77 (2002)
(citing Shelton v. Tucker, 364 U.S. 479 (1960),dirg that a law requiring teachers to divulge all
memberships is more intrusive than is needed td theestate’s legitimate interest in assessing the
competence of its schoolteachers, as the firsamest of the Supreme Court recognizing the least
restrictive alternative principle); David Zlotnickjrst Do No Harm Least Restrictive Alternative
Analysis and the Right of Mental Patients to Refirsatment83 W.VA. L. REv. 375, 385 (1981)
(citing Anderson 19 U.S. at 230-31, as first enunciating the lessrictive alternative principle).

95. SeeELLIS, supranote 94at17.

96. Id. at 21-25.

97. See, @., Lessard v. Schmidt, 349 F. Supp. 1078, 109589B.(Wis. 1972) (holding that
Wisconsin’s commitment procedures violated procaband substantive due process and reasoning
that the mentally ill cannot be deprived of thalelty without a showing that less drastic
alternatives cannot achieve the same purposespfrigthe individual and society safe).

98. See Note, Enforcing the Right to an “Appropriate” EducationThe Education for all
Handicapped Children Act of 19792 HARv. L. Rev. 1103, 1119-20 (1978-1979).

99. Sedd. at 1121.

100. See20 U.S.C. § 1412(a)(5) (2006).
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environment. Despite Congress’'s expressed preferepeceschool
children with disabilities are included in reguland inclusive
environments less often than school-age childreén disabilities.

1. The Statutory LRE Requirement Expresses agRorference for
Inclusive Settings

The LRE provisions require a child’s placement ® mo more
restrictive than necessary to effect an appropriegieication. The
strongly-worded primary LRE provision, which hamegned essentially
the same since 197% reveals Congress’s concern for children educated
in segregated environments:

To the maximum extent appropriate, children with
disabilities . . . are educated with children whe aot disabled,
and special classes, separate schooling, or ot#mapwval of
children with disabilities from the regular educatl
environment occurs only when the nature or sevesftythe
disability of a child is such that education inukg classes with
the use of supplementary aids and services camatchieved
satisfactorily'**

The statutory language, permitting removal “onlyewhthe child’'s
disability prevents the child from being satisfaityoeducated in regular
class, is mandatory® The IEP team must describe the extent to which a
child will not participate in regular classes, exturricular offerings, and
nonacademic activities as well as the reasondyjirsiiremoval*®*

2.  The Department of Education Implementing Redguia Conceive
Restriction as Occurring on a Continuum

The IDEA assumes that a child’s placement will bethe regular
educational environment. But when a child cannot dxucated
satisfactorily in that environment, even with swgpéntary aids and

101. Compare20 U.S.C. § 1412(a)(5)(A) (2006)ith 20 U.S.C. 8 1412(5) (1976) (current
version at 20 U.S.C. § 1412 (2006)). The only cleahgs been that the words “disability” and
“disabled” have been substituted for “handicap” émahdicapped.” The 1975 version reads: “[T]o
the maximum extent appropriate, handicapped childre are educated with children who are not
handicapped, and that special classes, separatelisch or other removal of handicapped children
from the regular educational environment occury arien the nature or severity of the handicap is
such that education in regular classes with theafisipplementary aids and services cannot be
achieved satisfactorily.”

102. 20 U.S.C. § 1412(a)(5)(A).
103. Seed.
104. 1d. § 1414(d)(L)(A))(V).
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services, removal is requirdd the extennhecessaryto achieve a free
appropriate public educatidff. Special classes, special schools, and
institutions are among the special environmentslaha to meet the
child’s needs®

In recognition that special environments are natadly restrictive, a
regulation titled the “Continuum of alternative gqdanents”
conceptualizes placements as occurring on a cantiraf restriction®’
This regulation provides:

(@) Each public agency must ensure that a continim

alternative placements is available to meet thels:i@é children

with disabilities for special education and relasedvices.

(b) The continuum...must (1) [include the miive

placements listed . .. (instruction in regular ssks, special

classes, special schools, home instruction, anttugtion in

hospitals and institutions); and (2) [m]ake prowisi for

supplementary services (such as resource room irgrant

instruction) to be provided in conjunction with wdgr class

placement®

This regulation obligates public agencies to makeoatinuum of
alternative placements availabf The continuum, starting with regular
classes and ending with institutions, is usuallieripreted as moving
from the least to the most restrictive settifigsThus, the level of
restriction increases as the child is removed frtime “regular
educational environment” and moved further along tlontinuum of
restriction.

3.  Preschool Children with Disabilities Particigmin Regular
Classrooms Less Often than Their School-Age Copiartesr

The LRE provisions apply fully to preschooléts. However,

105. Seeld. § 1412(a)(5)(A) (“To themaximum extent approprigtehildren . . . are educated
with children who are not disabled . . . .” (empbasided)).

106. 34 C.F.R. § 300.115 (2008).

107. Id.

108. Id. (formatting modified for brevity).

109. Id. § 300.115(a).

110. Seeeg., D.B. v. Ocean Twp. Bd. of Educ., 985 F. Supp7,480 (D.N.J. 1997) (“Just as
placement in a regular class with supplementary ardl services is at one end of the continuum of
alternate placements required to be made avail@blepecial education students under IDEA,
placement at a completely segregated, full timédesgial facility is at the other end of that
continuum.” (citing Oberti v. Bd. of Educ., 801 $upp. 1392, 1400 (D. N.J. 1993ff'd, 995 F.2d
1204 (3d Cir. 1993))).

111. 34 C.F.R. § 300.116 (2008) (“In determining #ukicational placement of a child with a
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preschool-age children are not currently included fegular
environments to the same extent as school-age rehildwith
disabilities™? For example, in its 2005 report to Congress onADE
implementation, the Department of Education foulnat tonly 34% of
preschoolers were served in settings designed fddren without
disabilities, and over one-third were served irsstes designed primarily
for children with disabilities*® In contrast, 60.3% of children in the six-
to-eleven age bracket were served primarily inqula class and only
15% were outside the regular class for more th& 6Dthe day*

While some barriers have been identified, the nesstor this
discrepancy between preschoolers and school-agklrarni remain
uncertain. Researchers and scholars have posdedadiriers to placing
preschoolers in less restrictive settings inclualtek lof resources at the
district level, stakeholder attitudes, and diffitgul coordinating
services:® In particular, the LRE requirement presents imglgtation
challenges when preschoolers are involved becawese tis often no
ready-made, publicly provided environment that ijeéits the bill as
least restrictive. For school-age children, regyablic school is the
least restrictive environment possibleNo obvious analogue exists for
preschoolers for two reasons. First, many schattidis do not provide
regular public education for preschool-age childoecause most states
do not begin compulsory education until age sislder*’ Second, it is
uncertain that formal preschools are necessardy'rdgular educational
environment” for all nondisabled preschoolers beeamany children do

not attend any preschool, while others wait unge dour or five''®

disability, including a preschool chiladvith a disability, each public agency must enshet— (a)
the placement decision . . . [i]s made in confoymiith the LRE provisions.” (emphasis added)).

112. TWENTY-SEVENTH ANNUAL REPORT, supranote 48, at 24-25.

113. Id.

114. Id. at 45.

115. SeeVirginia Buysse et al.lmplementing Early Childhood Inclusion: Barrier ar@lpport
Factors 13 EARLY CHILDHOOD RES Q. 169 (1998); Eileen M. Bordehpcal Variations in Least
Restrictive Environment Placements for Preschoold®n with Disabilities: Results of a Pilot
Study Presented at the 28th Annual Conference of thehiastern Educational Research Ass'n
(1997) (Ed.D. dissertation, State University of N¥ark), http://www.eric.ed.gov/ERICDocs/data/
ericdocs2sgl/content_storage_01/0000019b/80/1 #9tHé&

116. Sch. Comm. v. Dept. of Educ., 471 U.S. 359, @®B5) (“The [IDEA] contemplates that
such education will be provided where possible egutar public schools . .. but the Act also
provides for placement in private schools at pulklkpense where this is not possible.” (citing
statutory authority)).

117. SeeEducation Commission of the States, Compulsory 8icAge Requirements (2005),
http://www.ecs.org/clearinghouse/50/51/5051.htrat(lgpdated September 2005).

118. In 2005, more than half of three-year-olds ane-third of four-year-olds were not enrolled
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Many of these nondisabled preschool children imktparticipate in
community settings such as the home or daytére.

School districts trying to comply with the LRE regument have
grappled with the unique situation of preschookend have arrived at
different solutions. To create access to nondisapbers, some schools
pay for tuition at private preschools or daycdf@sOthers create
“mixed” special education center-based programst thavite
participation from nondisabled children in varyiragios so that children
with IEPs have exposure to nondisabled p&érFhese schools are
operating in the absence of clear guidance frong@ss or courts as to
which, if any, of these alternatives is the prestivepleast restrictive
environment for their students. This lack of claplays out in schools’
differing conclusions. This ambiguity can lead teagjreement between
parents and schools, requiring the courts to reyimgchool placements
to ensure compliance with the LRE requirement gtliof Congress’s
intent.

[ll. COURTS APPLY THE LRE PROVISIONS INCONSISTENTL
WHEN PRESCHOOL PLACEMENTS ARE CHALLENGED

Only a handful of federal opinions directly addred®e LRE
requirement as it applies to preschoolers. Theoous can be roughly
divided into two categories: those upholding segtred special
education placements as the least restrictive emvient, and those
upholding inclusive preschools designed for nordésh children as the
least restrictive environment. This Part tracesasgntative decisions to
underscore the conflict.

in a preschool education prograBeeW. Steven Barnett & Donald J. Yaro$zeschool Policy
Brief: Who Goes to Preschool and Why Does it Maft@& NAT'L INST. OF EARLY EDUC. RES:
PoL’y BRIEF SERIES 1, 5 (2007)available athttp://nieer.org/resources/policybriefs/15.pdf.

119. Seeidat 5.

120. See, @., Editorial, Improving Preschool Special EducatjdN.Y. TIMES, Aug. 7, 1996, at
Al6.

121. See, @., Samuel L. Odom & Don Baileyinclusive Preschool Programs: Classroom
Ecology and Child Outcomgis EARLY CHILDHOOD INCLUSION: FOCUS ONCHANGE 253, 260-61
(Michael J. Guralnick ed., 2001) (discussing inslespreschool programs with varying ratios of
children with and without disabilities).
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A. Courts Upholding Segregated Placements Temisoount the
Congressional LRE Mandate While Emphasizing thel&us
Schools Face in Placing Preschoolers in Regulargpams

One of the first cases in which a segregated Spemacation
preschool classroom was held to constitute thet leastrictive
environment wadMark A. v. Grant Wood Area Education Agehcy
Alleah A., a child with cerebral palsy, had beeterding Handicare, a
private integrated daycare dedicated to fosterimgraction between
children with and without disabiliti€s> When Alleah turned three, the
local education agency recommended placement eeia education
preschool program consisting entirely of childreithwdisabilities but
housed in a regular elementary schigbl.

Alleah’s parents wished her to remain at Handigard challenged
the proposed placemelit. The Eighth Circuit affrmed that the
segregated placement was appropridteNotably absent from the
opinion is a finding that Alleah’s needs could rm@ met in the
integrated setting; the courassumedthat Alleah could receive
meaningful educational benefit in either the segteg or integrated
setting*?’ Reasoning that the public agency only had to pkown
appropriate rather tharbest placement for Alleah, the court held that
the special education preschool was an approppiatement and that
the LRE requirement did not dictate a contrary lte$t

The Mark A. court pointed out that Alleah’s class would be teda
within an elementary school that served nondisaloleitiren’®® The
court also noted that lowa, where Alleah residédi ndt have integrated
public preschool progrant® It concluded, “[w]hile the Act mandates
that handicapped children receive, to the extessiple, an appropriate
public integrated education, it does not compel stee to establish
entire new levels of public education services #&is§y the Act's

122. 795 F.2d 52, 54 (8th Cir. 1986).
123.1d. at 53.

124. See id

125. Id.

126. Id. at 54.

127. See idat 54 (implicitly acknowledging that Alleah’s neettsuld be better met at Handicare:
“[a]lthough Handicare may indeed offer thesteducational opportunities” (emphasis in original))

128. Id.

129. Id. (“Alleah, at the very least, will be educatedthe same schoakith nonhandicapped
children.”).

130. Id.
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mainstreaming requirement§”

More than twenty years later, an unpublished decisiom the U.S.
District Court for the Middle District of Georgiadapted similar
reasoning when it failed to acknowledge that regplaschool may be
necessary to meet the LRE requirements for somdrehi InM.W. v.
Clarke County School Distri¢t? M.W., a three-year-old boy with
autism, was placed in a self-contained autism abass consisting of at
least three adults working with no more than siidean'* After a few
months, M.W.’'s parents became concerned that heimaating the
idiosyncratic and repetitive behaviors of his cdmages> They
requested a due process hedrthgnd unilaterally removed him from
the autism preschool program after they becameicoad that he was
regressing®® They enrolled him in a private preschool and sough
reimbursement for their expenses on the groundsMh@&/. had been
denied an education in the least restrictive emvirent->’

At the administrative hearing, M.W.’s mother tdstifthat children in
the autism preschool classroom were hitting, kigkirmoaning,
screaming, and crying; her testimony was bolstésedudiotapes of the
classroom she had surreptitiously recorded whilsiting™*® The
administrative law judge found that the recordimgse not necessarily
representative of the school d&yand reasoned that “since the [school
district] does not have its own public school peogrfor non-disabled
three-year-old students, within the continuum ofviees provided
directly by the [district], M.W. was in the leastestrictive
environment *°

On appeal, the district court reviewed the admiaiste judge’s
findings and dismissed the complaﬁ‘i‘t.‘l’he district court, however, did
not directly address the LRE issue—despite tesymdmt M.W.
flourished in his private preschool among nondisdbkhildren—
because the court found that M.W.’s parents didmet their burden in

131. Id.

132. No. 3:06-CV-49, 2008 WL 4449591 (M.D. Ga. S&gt.2008).
133. Id. at *3.

134. 1d. at *4.

135. Id. at *5.

136. Id. at *6-7.

137. 1d.

138. Id. at *6.

139. Id. at *6 n.11.

140. Id. at *9 (citing Final Decision of the ALJ paragra@®).

141. Id. at *1-2 (granting Defendant’s motion to dismiss tomplaint).
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showing that the private preschool was an appreppacement? In a
footnote, the court observed that the IDEA prefarblic schools over
private schools and that the district's autism paogwas calculated to
provide educational benefit§ Therefore, the court reasoned, ‘it is
unclear whether Defendant was required to congideate placement at
all once it determined that its own direct servigdassroom would
provide M.W. with FAPE.** The decision implies that so long as a
child receives an education calculated to confemebts, the LRE
requirement does not have independent significaateleast at the
preschool level where the only regular programsilava may be

private’*

B. Courts Supporting Regular Preschool PlacemEirtd Congress’s
Mandatory LRE Provisions Controlling, Despite thifibulties
Posed to Schools

In contrast to the two cases discussed above,diienth, Third, and
Tenth Circuits have applied different reasonindnotd that educational
agencies must consider paying for private preschomjrams when the
only publicly run preschool programs available designed for children
with disabilities or academic difficultie€®

In the first of these caseBpard of Education of LaGrange School
District v. lllinois State Board of Educatigff the Seventh Circuit Court
of Appeals considered the situation of Ryan B.,hddcwith Down
syndrome'*® When Ryan was two, his parents placed him in eafei
preschool where he learned alongside nondisablédrem'*® After
Ryan'’s third birthday, the school district deterednhe was eligible for
services under the IDER? The district initially recommended placing
Ryan in a program consisting entirely of disablédldcen but later
offered to consider placing Ryan in a program desilgfor preschool

142. 1d. at *9.
143. 1d. at *9 n.16.
144. 1d.

145. See id

146. Seel..B. ex rel K.B. v. Nebo Sch. Dist., 379 F.3d 966 (10th @Db04); T.R.ex rel N.R. v.
Kingwood Twp. Bd. of Educ., 205 F.3d 572 (3d Cio0R); Bd. of Educ. of LaGrange Sch. Dist. v.
lll. State Bd. of Educ., 184 F.3d 912 (7th Cir. 299

147. 184 F.3d 912 (7th Cir. 1999).
148. Id. at 914.

149. Id.

150. Id.
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children at risk of academic failuté. After observing the “at risk”
classroom, his parents requested a due processdiegteging that the
school district did not offer Ryan a program thatud provide an
appropriate education in the least restrictive ment:>* The district
court agreed, and on the school district's appbal WUnited States
Department of Education filed an amicus brief suppg Ryan’s
position*?

On appeal, the school district argued that theeggged classroom
should be considered Ryan'’s least restrictive enwirent because it was
housed in a regular elementary schidblhe school district stressed that
the regulations suggested placing preschool chilimeHead Start as a
way to meet the LRE requirement, and argued theatahrisk” program
comported with this suggestior.

The court of appeals rejected the school distratgiments and held
that a special class—even if housed in a regulande—was more
restrictive than necessary because Ryan would ibénain a regular
setting™>® Moreover, the court decided that the “at risk”gnam was not
the least restrictive environment for RydhRefusing to analogize the
“at risk” preschool to Head Start, the court natieat the children in the

151. Id.

152. See id

153. Id.

154. See idat 915. In making this argument, the school istelied on implementing regulation
commentary dealing with the least restrictive emvinent, providing:

Public agencies that do not operate programs fodisabled children are not required to

initiate such programs to satisfy the requiremeagmarding placement in the LRE .. .. For

these public agencies, some alternative methodsnkmting the requirements include (1)

Providing opportunities for participation (even tpEme) of preschool children with disabilities

in other preschool programs operated by public eigen(such as Head Start); (2) Placing

children with disabilities in private school progra for nondisabled preschool children or

private preschool programs that integrate childséth disabilities and nondisabled children;
and (3) Locating classes for preschool childremwlisabilities in regular elementary schools.

In each case the public agency must ensure thhtakald’'s placement is in the LRE in which

the unique needs of that child can be met, basateonhild’s IEP, and meets all of the other

requirements of [relevant regulations].
Id. at 915-16 (citing commentary to 34 C.F.R. § 38R)5The school district contended that since
it complied with this alternative, it was relievetlany further obligation under the LRE provision.
Id. This commentary has since been removed fromettpgations.

155. Id. (noting that “[the School District argues thaetProject IDEAL/At-Risk program is a
FAPE because it is similar to Head Start, and tmewts the first alternative provided in the
commentary to 34 C.F.R. § 300.552").

156. See idat 917 (“[W]e agree that the Brook Park placenienit a FAPE for Ryan within the
meaning of the IDEA because it does not provideldiast restrictive environment in which his
individual needs can be met.”).

157. Id. (“[T]he At-Risk program offered by the School Dist was not sufficient to provide the
least restrictive environment for Ryan, based aruhique needs.”).
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“at risk” program were selected because they wdkeatarisk of
academic failure, while Head Start selected childvased exclusively
on income™® Because the “at risk” program—unlike Head Start—
excluded all children expected to perform typicaitlycould not be a
“regular” classroont®® The school district was required to pay for
Ryan’s private preschool tuition because none ef gbhool district's
proposed placements met the LRE requirertént.

On the heels ot.aGrange School Distrigta Third Circuit decision
applied similar reasoning to different facts antdheat a mixed class
including nondisabled children was not a “regulaldss and therefore
not the least restrictive environment. TetR. ex rel. N.R. v. Kingwood
Township Board of Educatigf the board offered five-year-old N.R.
placement in a regular kindergarten, but N.R.’septs wanted him to
remain in preschool because state law did not regenroliment in
kindergarten until age siX? The board did not provide any regular
preschool programs, but did have a mixed speciatatn preschool
classroom in which half the children were nondiedbi® It was
proposed that N.R. attend this classroom in thenmgs and spend his
afternoons in a resource rodfi.N.R.’s parents rejected this proposed
placement and asked for tuition and supplementalices at N.R.'s
private daycare centé?’

The board requested a due process hearing to de¢ethe validity
of the proposed placemelit. The hearing officer sided with the board:;
N.R.'s parents appealed to the district court, khstre, and appealed
again®®’

158.1d. at 917 n.2. “Head Start is a national programt th@motes school readiness by
enhancing the social and cognitive developmenthdtien through the provision of educational,
health, nutritional, social and other servicesrimbed children and families.” About the Office of
Head Start, http://www.acf.hhs.gov/programs/ohsééfraex.html#factsheet (last visited Dec. 18,
2009).

159. LaGrange Sch. Dist184 F.3d at 917 n.2.

160. Id. The court concluded by noting that the tuitiorsefenty-five dollars per month was less
than the amount the district had planned to expenlssing Ryan to the segregated class, and
“certainly less than the attorneys’ fees [the sthdistrict] presumably incurred prosecuting the
appeal.”ld. at 918 (quoting the district court).

161. 205 F.3d 572 (3d Cir. 2000).
162. Id. at 576 & n.1.

163. Id. at 576.

164. Id.

165. Id.

166. Id.

167. Id.
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The court of appeals vindicated the parents’ pmsitholding that the
mixed classroom did not constitute the least retste environment®
The mixed class was designed to support children disabilities, who
constituted half the class; therefore the cournébthat it was more
restrictive than a regular preschool cl#8sBecause the record
contained no evidence that N.R.'s IEP could not duecessfully
implemented in a regular class, the board had sider that option’°

A few years later, the Tenth Circuit examined fagtailar to those
encountered ifKingwood Townshipn L.B. ex rel.K.B. v. Nebo School
District.”* K.B. was a preschool child with an autism spectdisorder
and, like N.R., was offered a placement in a migpdcial education
preschool which included between thirty and fiftgrgent nondisabled
children who served as models to the children wigiabilities!’? K.B.’s
parents rejected the proposed placement and inste@dled her in a
regular preschool with an aide and augmented lassom experience
with between twenty-five and thirty hours per week additional
therapy'’® Seeking reimbursement, K.B.’s parents requestedua
process heariny? The hearing officer decided in favor of the school
district and the district court affirmed.

On appeal, the Tenth Circuit dismissed the schistlict’s contention
that K.B.'s reliance on her aide made the reguleesghool more
restrictive than the mixed cla&$, finding this argument belied by
evidence that K.B.'s dependence had decreasedtanevas behaving
appropriately at school with minimal prompts froer faide’” Because
K.B. was the most academically advanced child atdgular preschool,
the court viewed that setting as more likely toyite academic benefits
to her than the mixed classroom, where the avesagkent functioned at
a lower level® Therefore, the mixed classroom was not K.B.'stleas

168. Id. at 582.

169. See idat 579.

170. Id. at 579-80.

171. 379 F.3d 966 (10th Cir. 2004).
172. See idat 968.

173. See id

174. 1d. at 969.

175. 1d. at 969-70.

176. Id. at 977.

177. See id at 972. Other factors that persuaded the courtttigtmixed preschool was not the
least restrictive environment for K.B. included tfeet that the private preschool had a more
balanced gender ratio and a group of peers baitexdsto model appropriate social skilld. at
978.

178. Id. at 978.
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restrictive environment, and the court further hblat her parents were
entitled to reimbursement for the costs of K.Beégular preschodt?

IV. WHEN DECIDING LRE CASES, COURTS SHOULD FIRST
LOOK TO THE CHILD’S PRESUMPTIVE LEAST
RESTRICTIVE ENVIRONMENT

A uniform approach to deciding preschool least rieste
environment cases is needed. To effectuate the ieB&rement, courts
should identify the settings where a preschooldthibeers are educated
as that child’s presumptive least restrictive emwvinent. The child
should be placed in his or her presumptive leastictive environment
unless that placement would be inconsistent wighdhild’s right to an
appropriate education.

A. The Split Between Courts Considering the LRgLIRements for
Preschoolers Suggests the Need for a Uniform Test

The five cases discussed above represent two aiffexpproaches
that are not reconcilable. The courts that foundiblggation to provide
services in more normalized settings engaged iddmentally different
inquiries than the courts that found otherwise. Merk A. and M.W.
courts—which upheld segregated placements—did spitgeevidence
that the child could succeed in an integrated reett? These courts
accepted a showing that segregated settings cedfeame educational
benefits as sufficient to fulfill the LRE requiremnte—a requirement they
seemed to view as having no independent signifeanace the
threshold of a substantively appropriate educatieas met. For
example, once the court M.W.determined that M.W. could receive an
adequate education in the autism preschool progthen,court was
“unclear” whether the less restrictive preschoadesl consideratioli*
Similarly, while theMark A. court acknowledged that Alleatould
receive an appropriate education in her daycaringgetit refused to
require the state to provide that setting becausas not a publicly run
program and her education in the segregated settsgadequatd?

In contrastL.B., Kingwood TownshipandLaGrange School District

179. Id.
180. See supranotes 127-128, 142, and accompanying text.

181. M.\W. v. Clarke County SchDist., No. 3:06-CV-49, 2008 WL 4449591, at *9 n.16 (M.D
Ga. Sept. 29, 2008).

182. Mark A v. Grant Wood Area Edu@gency 795 F.2d 52, 54 (8th Cir. 1986).
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stand for the proposition that a school must jugtiicing a preschool
child in a more restrictive classroom based oncthitel’s needs. Courts
following these decisions are likely to find thategpchool programs
composed of high numbers of children with disalit or children at
risk of social or academic problems, are more i@ste than programs
designed for and attended by nondisabled childreo are developing
normally!®

The latter cases represent a more correct anabfsithe LRE
provisions for two reasons. First, these casesalageed with Congress’s
intent because they acknowledge that placing al dhila classroom
designed for children with disabilities constituths “removal . . . from
the regular educational environment” that demandsification based
on the child’s need$* School districts should not remove disabled
preschoolers from regular educational environmguds because they
decline to educate nondisabled preschoolers—adimati® and
logistical challenges are not sufficient justifioats for segregation.
Second, these cases implicitly recognize that tR& ltequirement is
analytically separate from the free appropriate lipukeducation
requirement, and the IDEA mandates that states muaath
requirement$®

Although these courts recognized that regular p@sis are less
restrictive than special preschools, their analysis incomplete because
they did not ask or answer the question of whettheregular preschools
were in fact the presumptive least restrictive minent. Instead, they
looked at the possibilities before them—regular amsgecial
preschools—and deemed the least restrictive ofti@more appropriate
placement®® However, in determining the least restrictive eominent

183. But seeA.U. ex rel N.U. v. Roane County Bd. of Educ., 501 F. Sugp1234 (E.D. Tenn.
2007) (holding that placement in a “collaborativgad Start/special education classroom with fifty
percent typically developing children would proviadree appropriate public education in the least
restrictive environment, even though the child’ssde could have been met in a classroom
consisting of nondisabled children).

184. 20 U.S.C. § 1412(a)(5)(A) (2006) (“[R]emoval occursonly when the nature or severity
of the disabilityof a child is such that education in regular classe cannot be achieved
satisfactorily.” (emphasis added)).

185. Although the statutory language suggests tlhaaement in the least restrictive environment
is a component of determining whether a child legeived a free appropriate public educatseg
id. 88 1401(9), 1414(d)(1)(A)(i)(V), thRowleysubstantive standard for “appropriate” education is
distinct from whether or not that education alsouss in the least restrictive environmeBeeBd.
of Educ. v. Rowley, 458 U.S. 176, 201, 206-07 (3982is possible for a child to have an
education that meet®Rowley’'s substantive requirements of appropriateness in @etyaof
environments, but the IDEA additionally requiresitthhe child be placed in the least restrictive
option where he or she can receive this appropedtieation. 20 U.S.C. § 1412(a)(5)(A).

186. See suprapart 111.B.



Demonte_DTPed[1].doc (Do Not Delete) 2/11/2010 2:43 PM

184 WASHINGTON LAW REVIEW [Vol. 85:157

for a child, courts should instead first determimeat the presumptive
least restrictive environment is—what the IDEA refto as the “regular
educational environment™—for similarly aged nontlieal preschool
children in the communitybefore determining whether placement in
that environment would be appropriate for an irdlisgl child.

The grounding historical principle of LRE analysisermal
environments whenever possible—suggests that ehildrwith
disabilities should participate in the same envments they would if
they were nondisabled, so long as their educatineatls can be mét.
To effectuate this principle, courts should usewa-step process to
identify the presumptive least restrictive enviramhfor a preschool
child. First, courts should consider the appropraattivities in which the
child’s same-aged nondisabled peers in the commerigage. These
activities must be identified before placement baraddressed because
the IDEA requires that, when appropriate, a prestctahild’'s IEP
address the ways the disability affects particgpatin appropriate
activities'® Second, courts should consider the settings irchwitiese
activities occur, because these settings will dret the child’s
presumptive least restrictive environment.

This process mirrors the reasoning implicit in C@s$g's position that
the regular class constitutes the presumptive leesdtrictive
environment for school-age childr&fl, for whom school-based
education is not only universally available, bugcatompulsory, in all
fifty states'® By contrast, there is no nationwide, standard atioal
environment for nondisabled three- to five-year-oldldren. Because
the presumptive least restrictive environment fogsphoolers is both
age- and community-specific, no single option W@ the presumptive
least restrictive environment for all preschool ldfgn. Once the
presumptive least restrictive environment is id@adi for a child, the
court must determine if it is the child’s leasttriesive environment
appropriate to his or her needs—a determinationt tregjuires
considering whether the child’'s needs can be mehah environment

187. Seesuprapart II.C.
188. 20 U.S.C. § 1414(d)(1)(A)(i)(1)(bb).
189. See id§ 1412(a)(5)see alssupraPart 11.D.3.

190. See National Conference of State Legislatures, Compuylddducation, http://ncsl.org/
default.aspx?tabid=12943 (last visited Dec. 21,9200Today, every state and territory requires
children to enroll in public or private education  be home-schooled. More than half—32
states—require students to begin their educationag 6. Some states’ [sic] set their age
requirements as low as age 5 and as high as agé 8hildren are required to continue their
education into their high school years, with 2G@estasetting the cutoff age at 16. The remaining
states require students to stay in school throgghld or 18.").
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with supplementary aids and services.

B. Preschool Children Engage in Appropriate Atis in a Number
of Environments, Including Preschool Classes, tbm@unity,
and the Home

As set forth in the Section above, the first stepidentifying the
presumptive least restrictive environment for asphe@ol child is to
identify the appropriate activiti€s that same-aged preschool children in
the child’'s community engage in. Although the IDEAes not define
the meaning of appropriate activities, the statustfong emphasis on
participation in the general education curriculurstarting in
kindergarten, anticipates that preschool educatwili focus on
preparing children to participate in the generalkriculum upon
kindergarten entry’? Because of this focus, the IDEA’s requirement that
IEP teams consider how the disability impacts thilts participation in
appropriate activities—before crafting goals adsirgg the child’s
educational needs resulting from the disabilty-should be understood
as a requirement to consider those abilities arivities that enable
preschool children to enter kindergarten and psxre the general
curriculum.

Nondisabled children who are kindergarten-ready ehaocial,
cognitive, and language foundations that they kyer for rapid
learning. Generally, these children enter kinddegatargely fluent in
their native languag€? socially aware and able to learn in a group

setting!®> and competent in basic self-help and motor sKifihese are

191. The IDEA refers to preschool children partitipg in “appropriate activities.'See 20
U.S.C. § 1414(d)(1)(A)(i)-

192. Congressional findings note that the educatibehildren with disabilities can be made
more effective by “having high expectations for lswhildren and ensuring their access to the
general education curriculum in the regular classroto the maximum extent possible, in order
to . .. be prepared to lead productive and indé@enadult lives, to the maximum extent possible.”
Id. § 1400(c)(5).

193. See id§ 1414(d)(1)(A).

194. See, a., Kimberly A. Powell,Speech and Language: Causes, Milestones and Simygest
(2000), http://www.childrensdisabilities.info/spééguidelines.html (“A five-year-old typically
understands 2500-2800 words, speaks in 5-8 wotdrgas, uses 1500-2000 words and tells long
stories accurately.”).

195. SeePamela C. HighSchool Readines&21 REDIATRICS1008, 1010 (2008) (noting that 77%
of first-time kindergarteners “often” form friendph).

196. See, @., Ellen H. ParlapianoReady for Kindergarten? Five Teachers Tell You What
Preschoolers Really Need for Next Yeattp://www2.scholastic.com/browse/article.jsp7ia%
(last visited Dec. 21, 2009).
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some of the appropriate activities that enable satded children to
begin kindergarten prepared to participate in thieegal curriculum and
benefit from regular education.

Significantly, nondisabled children can acquire tnkimdergarten-
readiness skills without formal instruction of akind.!*” Before age
five, these children meet their developmental rnless and engage in
activities that prepare them for kindergarten in variety of
environments, including home, daycare, and othemnconity
settings:® These settings, therefore, can all constitutepitesumptive
least restrictive environment for preschoolers wligabilities learning to
engage in appropriate activities. Unlike the gelnemericulum delivered
to school-age children, where instruction takescelalmost entirely
within the schoolhouse, preschoolers engage inogpiate activities
throughout most of their waking hours. Althoughtiostion in pre-
academic skills may be a focus of preschool classsy pre-academic
skills are a small and relatively unimportant slafehe myriad abilities
preschool children must develop to begin a genetaticulum by
kindergarten—abilities that are largely acquiredtsme a formal
preschool setting’®

In communities where a preschooler's nondisabledrgpalo not
participate in a structured preschool program, atius should regard
community settings where nondisabled children eagagappropriate
activities, such as home and daycare, as consttutie presumptive
least restrictive environment. Although the contimu regulation
suggests that home is a fairly restrictive placerff@rthis suggestion

197. NAT’L ASSN FOR THE EDUC. OF YOUNG CHILDREN, SCHOOL READINESS A POSITION
STATEMENT OF THE NATIONAL ASSOCIATION FOR THEEDUCATION OF YOUNG CHILDREN, at 1
(1995), http://www.naeyc.org/files/naeyc/file/pasits/PSREADY98.PDF (“Every child, except in
the most severe instances of abuse, neglect, abiliig, enters school ready to learn school
content.”).

198. SeeAlison Gopnik, Op-Ed.Your Baby is Smarter than You ThimkY. TIMES, Aug. 16,
2009, at WK10. The author notes:

Schoolwork revolves around focus and planning. ¥lebjectives and goals for children, with
an emphasis on skills they should acquire or in&diom they should know. Children take tests
to prove that they have absorbed a specific sekité and facts and have not been distracted
by other possibilities. This approach may workdhildren over the age of 5 or so. But babies
and very young children . . . . aren't trying tarie one particular skill or set of facts; instead,
they are drawn to anything new, unexpected or méive.

Id.

199. SeeHigh, supranote 195, at 1013 (“Three qualities that are nesgsor children to be
ready for school are intellectual skills, motivatitm learn, and strong social-emotional capacity an
support. These qualities are influenced by the theahd well-being of the families and
neighborhoods in which children are raised.”).

200. See34 C.F.R. § 300.115 (2009). The continuum regutastates that the continuum of
alternative placements must include “instructiorrégular classes, special classes, special schools,



Demonte_DTPed[1].doc (Do Not Delete) 2/11/2010 2:43 PM

2010] FRESCHOOLPLACEMENTS UNDER THEIDEA 187

should be considered inapplicable to preschootarsafo reasons. First,
this regulation applies to children ages three ughotwenty-one; the
majority of this population is school-age. Bolsterithe notion that the
regulation does not apply to preschoolers is thggestion that the
regular class is the normal environment for nordés childrerf®* This
presumption cannot extend to preschoolers for whwm standard
“regular class” exists.

The full context of the IDEA suggests that thisulagjon should not
be applied to preschoolers. The Act implies thasphoolers may have a
different presumptive least restrictive environmehain school-age
children. For example, the statutory language gliag that home and
community settings are least restrictive environtaefor infants and
toddlers?®” and allowing a toddler’s service plan to remaimfifect until
age five’® strongly suggests that community settings, inclgdihe
home, may be a child’s least restrictive environtriezm birth through

home instruction, and instruction in hospitals aritutions.”ld. The continuum listed is generally
considered to move from a least restrictive to mestrictive settings, suggesting that home is
among the more restrictiv&ee, ., D.B. v. Ocean Twp. Bd. of Educ., 985 F. Supp?,4800
(D.N.J. 1997) (“Just as placement in a regularsclaith supplementary aids and services is at one
end of the continuum of alternate placements redquio be made available to special education
students under IDEA, placement at a completelyeggged, full time residential facility is at the
other end of that continuum.” (citing Oberti v. Bof Educ., 801 F. Supp. 1392, 1400 (D.N.J.
1992)).

201. See34 C.F.R. § 300.115 (2009). This presumption of lioene as a highly restrictive
environment makes sense with respect to school-elgiégtten, because the normal environment for
these children to learn the general curriculumhis tegular class. The continuum becomes more
restrictive as the setting becomes less and lesslregular class. For example, the next step@n t
continuum is a special class in a regular schobichvalthough more restrictive than a regular glass
at least has many of the same features that makeetjular class the “normal” environment of
instruction—a community of children, teachers, anbuilding dedicated to learning. Proceeding
along the continuum, a special school also has moétlye features of a regular class in a regular
school, and is considerably less restrictive thaméx By contrast, homebound instruction is an
aberrant instructional environment for a school-agédd because there is no participation in a
“class” of any sort, which is the hallmark of forimschooling and delivery of the general
curriculum. SeeAssistance to States for the Education of Childigth Disabilities and the Early
Intervention Program for Infants and Toddlers Widisabilities, 64 Fed. Reg. 12,405, 12,638
(Dep't of Educ. Mar. 12, 1999) (“Home instructia) for school-aged children, the most restrictive
type of placement because it does not permit etlucéd take place with other children. For that
reason, home instruction should be relied on asens of providing FAPE to a school-aged child
with a disability only in those limited circumstas when they cannot be educated with other
children even with the use of appropriate relagdises and supplementary aids and services, such
as when a child is recovering from surgery.”).

202. See20 U.S.C. § 1432(4)(G) (2006) (noting that, to theximum extent appropriate, early
intervention services are “provided in natural eowinents, including the home, and community
settings in which children without disabilities peipate”).

203. Sedd. § 1414(d)(2)(B).
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age five?® For preschoolers, learning at home may be noringliz
instead of stigmatizing, and services should beenifozely offered in

this setting when appropriate and in line with émeironments in which
the child’s nondisabled same-age peers particiBate.

Where preschool is a community norm, there maywmedoncurrent
least restrictive environments: a regular prescheidl constitute the
presumptive least restrictive environment for dativof what might be
called a “quasi-general curriculum,” while commynisettings will
likely be the presumptive least restrictive envimemt for engaging in
some “appropriate activities.”

204. In 1997, the Department of Education issuedtaa of proposed rulemaking in which it
proposed a “continuum of alternative placementgtitation, identical to the one currently in effect
with the exception of an explanatory note intenttefbllow the regulation. Assistance to States for
the Education of Children with Disabilities, PresohGrants for Children With Disabilities, and
Early Intervention Program for Infants and Toddbeith Disabilities, 62 Fed. Reg. 55,026, 55,107
(proposed Oct. 22, 1997). The note stated thabffig instruction is usually appropriate for only a
limited number of children, such as children whe& amedically fragile and are not able to
participate in a school setting with other childfeld. In response, some commentators requested
that the note be modified to state that home iotm services may be appropriate for young
children. Assistance to States for the EducationCbfldren With Disabilities and the Early
Intervention Program for Infants and Toddlers Witisabilities, 64 Fed. Reg.12,405, 12,638 (Mar.
12, 1999). The agency ultimately decided to omit tiote, and included in its explanation of the
deletion that “[ijnstruction at home may be the tstural environment for a young child with a
disability.” Id. To the extent that the proposed note gave tteneous impression that home was
not an appropriate placement for most preschoalevgs corrected only partly by eliminating it.
The Department should have gone farther and addedhanent to the regulation, explicitly stating
that the home may very well be the most naturalrenment for many preschoolers. By leaving
this acknowledgement buried in a several-hundregk pstatement of basis and purpose in the
Federal Registerthe Department lost an opportunity to clarify tbentinuum of alternative
placements so that it might be more apt for presiens.

205. Additionally, in responding to commentatorsggestions to the IDEA’s regulations issued
in 2006, the Department of Education noted that:

The LRE requirements in 8§ 300.114 through 300418y to all children with disabilities,
including preschool children who are entitled toFEA Public agencies that do not operate
programs for preschool children without disabifitere not required to initiate those programs
solely to satisfy the LRE requirements of the Autblic agencies that do not have an inclusive
public preschool that can provide all the apprdpriservices and supports must explore
alternative methods to ensure that the LRE requérgsnare met. Examples of such alternative
methods might include placement options in priyateschool programs or other community-
based settings. Paying for the placement of gedlifireschool children with disabilities in a
private preschool with children without disabilities one, but not the only, option available to
public agencies to meet the LRE requirements. Weueethe regulations should allow public
agencies to choose an appropriate option to meetRE requirements. However, if a public
agency determines that placement in a private poeggrogram is necessary as a means of
providing special education and related services ¢hild with a disability, the program must
be at no cost to the parent of the child.

Assistance to States for the Education of Childvéith Disabilities and Preschool Grants for
Children With Disabilities; Final Rule, 71 Fed. Rd®,540, 46,589 (Aug. 14, 2006).
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C. When a Preschool Classroom Is the Least Rés&iEnvironment
for a Child, the Classroom Should Be No More Reste than
Necessary

Home and other community settings are not necégsdhnie
presumptive least restrictive environment possibleall preschoolers.
As theRyan B.court suggested, the IDEA’s regulations anticighig
regular preschool can be the presumptive least rigthst
environment®® Whether regular preschool is a sufficiently normal
environment such that it constitutes the leastriotise environment
must be determined by looking to community norms riondisabled
children. In a community where the majority of dnén participate in
formal preschool before kindergarten, the commuhnéyg what might be
described as a “quasi-general curriculum” for phest-age children. In
such a community, preschool attendance is likelypd¢oviewed as an
expected precursor to kindergarten. Furthermore, dhsence of a
preschool experience is likely to be perceived assignificant
disadvantage because local schools count on ingpkindergarteners
having more extensive pre-academic skills and axgodo formal
preschool activities than might be expected in odmnmunities where
preschool is less common.

Because the LRE requirement looks first to whabasmal for the
general population, age is also a relevant factoenvdetermining the
least restrictive environment for a particular dhiln a community
where preschool attendance is expected, regulacipoels are likely to
constitute the least restrictive environment pdssfor children with
disabilities of the same age as nondisabled atesndthus, if regular
preschool is available to nondisabled children amfyen they turn three
by the start of the school year, a disabled chiidse third birthday is in
December may not have a regular preschool becom@rasumptive
least restrictive environment until the followingllf Likewise, if
nondisabled children do not participate in presthautil their pre-
kindergarten year, preschool may not be the presuenjgast restrictive
environment for a disabled child until age fouthat community.

When preschool is the presumptive least restrictiveironment, the
preschool should be, to the maximum extent appatgrione that is
designed for nondisabled childr&h.If preschool possibilities were to
be placed on a continuum from least to most reisteic regular

206. See supraotes 147—-160 and accompanying text.
207. See20 U.S.C. § 1412(a)(5)(A).
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preschools designed for nondisabled children shbelthe presumptive
least restrictive environment, while special presdt designed for and
attended exclusively by disabled children shouldcbesidered highly
restrictive. Mixed and at-risk programs would fabmewhere in
between regular and special preschools.

In communities where the local school district ¢ney educational
agency does not provide regular preschool to nabtis children, it is
likely that the least restrictive preschool optisii be private. This may
mean that the school district or other educaticmggncy must pay
private tuition for those students who can receivéree appropriate
public education in a regular preschool. The IDEdesl not exempt
educational agencies from the obligation to prowad&ee appropriate
public education in the least restrictive environinen the grounds that
the school district does not provide regular prestsf® In fact, the
IDEA provisions anticipate that agencies will cawtr with private
schools when necessary to achieve an appropriatatdn’® Agencies
also have the option of creating public preschowlkjch could be
financed at least in part by charging tuition tomdigabled children.

D. The Proposed Framework First Identifies thedtiraptive Least
Restrictive Environment, then Asks Whether thedGPén Be
Educated in This Environment

Assuming that the IEP has substantively valid gotiat are
reasonably calculated to confer an appropriate athug courts
reviewing preschool placement should ask threetmuesswhen trying
to determine a preschool child’'s least restricemgironment.

First, is the presumptive least restrictive envinemt the home and
community, or is it a preschool setting? The answethis inquiry will
depend on whether same-aged nondisabled childresrajty participate
in a quasi-general curriculum in a structured pnest setting. If they
do, then a preschool is the presumptive leastictge environment. If
the community does not have a quasi-general clunguthen the
presumptive least restrictive environment is thena@nd community—
the same settings in which nondisabled preschoolrgage in
appropriate activities.

After the presumptive least restrictive environmisrdetermined, the
second question should be: does the nature origewérthe child’s
disability prevent the child from being satisfadioreducated in this

208. See supraote 206 and accompanying text.
209. See20 U.S.C. § 1401(29).
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environment, assuming the use of supplementaryaaidsservices? If
the answer is no, then the presumptive least cés&ienvironment is
the child’s least restrictive environment and ise tlappropriate
placement.

The final question should be: is the child includedthe regular
educational environment to the maximum extent gmpmte?™ For
example, if a child requires a special preschaagsrioom, but could eat
snack or play on the playground with the regulasphool class, then
that child should be included in the regular presthactivities to the
maximum extent appropriate to her needs, insteacewiaining in a
segregated setting.

By determining the presumptive least restrictiveiemment for a
preschool child first, courts will ensure that mesol children with
disabilities are being educated, insofar as ap@tErin the same
environments that are normal for their nondisalpedrs—which was
Congress’s primary aim when it enacted the LRE irequents>

CONCLUSION

Courts should reject the approach of ark A. and M.W. courts
when assessing the least restrictive environment pi@schoolers.
However, they must dig deeper than tbeGrange School District
Kingwood Townshipand Nebo School Districtourts, which did not
require a showing that the child participated ie ffresumptive least
restrictive environment to the maximum extent appeie. Instead,
courts should embrace a community-specific standattere the
presumptive least restrictive environment is théirgg in which a
preschool child’'s same-aged nondisabled peers aieg beducated.
When a child can be successfully educated in thiting with the
provision of supplementary aids and services, tresumptive least
restrictive environment will determine the chilgikacement.

By using the learning environments of same-agedgh@olers in the
community as the norm by which the least restrctanvironment is
determined for a preschool child, courts can adeahe congressional
purposes of reducing segregation while remaining to the child’s
educational needs.

210. See id§ 1412(a)(5)(A).
211. Seeid
212. See suprdart I1.D.
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