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A VIEW FROM THE FIRST AMENDMENT TRENCHES:
WASHINGTON STATE'S NEW PROTECTIONS FOR
PUBLIC DISCOURSE AND DEMOCRACY

Bruce E.H. Johnson & Sarah K. Duran

Abstract: In his latest bookDemocracy, Expertise, and Academic Freedom: A First
Amendment Jurisprudence for the Modern StAtsan Robert Post promotes the concept of
“democratic legitimation” as the cornerstone of denatic decision making. Dean Post
defines “democratic legitimation” as “all effort$® influence “public opinion.J’ As Post
explains, “[d]lemocracy requires that governmentioactoe tethered to public opinign”
because “public opinion can direct government actioan endless variety of directions.”
As a result, First Amendment coverage should exterad communications that form public
opinion, he contend?’sThose who object to speech aimed at influencirgipopinion have
learned they can file a Strategic Lawsuit Againgblle Participation (SLAPP). The purpose
of the SLAPP suit is to impede efforts to influeqesblic opinion by intimidating the speaker
with expensive and lengthy litigation. Since th&14980s, states have reacted to SLAPP
lawsuits by enacting anti-SLAPP statutes. Washim@tate has had a statute in place since
1989 that protects speakers from litigation resgltirom statements made to government
officials. In 2010, the Washington legislature exged those protections by enacting
Revised Code of Washington 4.24.510, which moradisoprotects speakers who comment
on matters of public concern. This Article revie®®an Post's theory of democratic
legitimation and then looks at statutes acrossittion and in Washington that are aimed at
protecting speakers from litigation that seeksHil the First Amendment rights of citizens
who comment on matters of public concern. The Fatmncludes that Washington's new
statute promotes Dean Post’s goal of democratitifeagion.

INTRODUCTION

This Article provides observations from two lawyevrBose practices
focus on defending the free speech rights of tledgsens whose speech
comprise “democratic legitimation,” as describedbyan Robert Post

* Mr. Johnson is a partner and Ms. Duran is an @at® in the Seattle office of Davis Wright
Tremaine LLP (DWT). The opinions expressed in tuicle are the authors’ own, and do not
necessarily reflect the views of the law firm @& dients. The authors wish to thank the following
individuals for their assistance with this Artickmbika Doran, an associate at DWT, who assisted
with researching and drafting this article, andtBfasterson, a librarian at DWT, who assisted with
research. The authors retain the copyright indhiigle and authorize royalty-free reproduction for
non-profit purposes, provided any such reproductiontains a customary legal citation to the
Washington Law Review.

1. RoBERTC. PoST, DEMOCRACY, EXPERTISE AND ACADEMIC FREEDOM: A FIRST AMENDMENT
JURISPRUDENCE FOR THIMODERNSTATE 18-19 (2012).

2. Id.at 19.
3. Id. at 18-20.

495



496 WASHINGTON LAW REVIEW [Vol. 87:495

in his bookDemocracy, Expertise, and Academic Freedom: A First
Amendment Jurisprudence for the Modern StaBost describes
“democratic legitimation” as necessarily includirigll efforts” to
influence “public opinion. It is a First Amendment doctrine that values
the opinions of all citizens, a doctrine that Pdstlieves is the
cornerstone of democratic decision making. As Deast explains,
“[dlemocracy requires that government action bédwetetd to public
opinion” because “public opinion can direct goveamnhaction in an
endless variety of directions.As a result, First Amendment coverage
should extend to all communications that form prkdipinion, he
contends.

The First Amendment provides that “Congress shalkenno law
respecting an establishment of religion, or prdhibithe free exercise
thereof; or abridging the freedom of speech, athefpress; or the right
of the people peaceably to assemble, and to petite Government for
a redress of grievancesDespite these lofty ideals, as practitioners we
are all too aware of statutory and common law ie&ins on free
speectf. Some people use these statutory and common lavictiess
as weapons to intimidate speakers, by filing baselawsuits known as
Strategic Lawsuits Against Public Participation AFIP)? The strategy
is to file weak claims with the goal of silencingesikers because they
fear the expense and travails of litigation. Ordinaitizens—not to

. PosT, supranote 1, at 18-19.
. Id.at 19.

. 1d. at 18-19.

. U.S.CoNsT. amend. I.

8. For instance, some states still have libel lawsheir books that would allow a person to be
held criminally liable for defamatory speecheeALA. CODE § 13A-11-160 (LexisNexis 2005);
FLA. STAT. ANN. 88 836.01-.09 (West 2006);AGCODE ANN. § 16-11-40 (2011);plaHO CODE
ANN. § 18-4801 to -4809 (2004); 720_1 CompP. STAT. ANN. 300/1 (West 2010); K RevV. STAT.
ANN. § 432.280 (West 2006);AL REV. STAT. ANN. § 14:47 (2007); Mss. ANN. LAws ch. 272,

§ 98C (LexisNexis 2010); MH. ComP. LAW ANN. § 750.97 (West 2004); IMN. STAT. ANN.

§ 609.765 (West 2009); igs. CODE ANN. § 97-3-55 (West 2011); &NT. CODE ANN. § 45-8-212
(2011); Nev. Rev. STAT. § 200.510-.560 (West 2009); N.Rev. STAT. ANN. § 644:11 (2007);
N.M. STAT. ANN. 8§ 30-11-1 (LexisNexis 2004); N.GEN. STAT. § 14-47 (2011); N.DCENT. CODE
§12.1-15-01 (1997); @0 Rev. CODE ANN. § 2739.03 (LexisNexis 2008);kDA. STAT. tit. 21,
§§ 771-781 (2002); S.GCoDE ANN. § 16-7-150 (2003); thH CODE ANN. § 76-9-404 (West
2004): \A. CODE ANN. § 18.2-209 (2009); W. STAT. ANN. § 942.01 (West 2005). Examples of
common-law restriction of speech include obsceritgth v. United States, 354 U.S. 476, 483
(1957); incitement, Brandenburg v. Ohio, 395 U.314,4447-49, (1969); fighting words,
Chaplinsky v. New Hampshire, 315 U.S. 568, 572 §)94nd defamationMilkovich v. Lorain
Journal Co., 497 U.S. 1, 11 (1990).

9. The phrase was first coined by Professors GeBrgeg and Penelope CananE@RGEW.
PRING & PENELOPECANAN, SLAPPS: GETTING SUED FORSPEAKING OUT (1996).

~N o oA
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mention experts and academieare less likely to participate in or
contribute to democratic legitimation if they fetlueir speech will be
punished or subject to expensive litigation. SLAB®suits are filed to
discourage people from public discourse on an utdinvariety of
topics, such as a housing development under coasiole in their
neighborhood, a candidate running for office, @tary that has made
the news headlinéd. The good news is that Washington State, and
numerous other states, have recognized the fundahiemportance of
protecting public discourse from SLAPP claims.

Washington led the nation in 1989 by passing thet fnti-SLAPP
statute, codified at Revised Code of WashingtonR@.24.510"* The
statute allows a defendant to bring a motion tcedethe plaintiff's
SLAPP claims and to recover fines and attorneyss fior the cost of
defending against the SLAPP clatidowever, the statute’s protections
are limited to statements made to government afficin the course of
government decision makirfd.

Recognizing the limitations on Washington's old tst®, the
Washington Legislature in 2010 enacted RCW 4.24.5@hbich
significantly expands protections for the free gbeerights of
individuals, government entities, and oth¥raVe were involved in
drafting the law and urging its enactment. The teww has four goals:
() to provide as a matter of substantive law &utiay immunity for
statements (and expressive conduct) on mattershdicpconcern, where
the plaintiff is unable to establish a prima facase supporting his or
her cause of action; (2) to furnish a suggestedqutoral framework that
encourages and facilitates prompt and inexpensggelution of such
SLAPP claims; (3) to provide a right of immediatepaal of a trial
court’s ruling on an anti-SLAPP motion; and (4)rémuire appropriate
reimbursement for the targets of SLAPP lawsuiteugh an award of

10. Id. at 1-8, 30-45, 71-83¢e, e.g.Lafayette Morehouse, Inc. v. Chronicle Publ'g Gt}
Cal. Rptr. 2d 46 (Ct. App. 1995) (news story); Boto L.A. Cnty. Bar Ass'n, 199 Cal. Rptr. 236
(Ct. App. 1984) (candidate for office); Oceansid#eEs., Inc. v. Capobianco, 537 N.Y.S.2d 190
(App. Div. 1989) (housing development).

11. RRING & CANAN, supranote 9, at 191-92.

12. WASH. Rev. CODE § 4.24.510 (2010).

13. See id(“A person who communicates a complaint or infotiorato any branch or agency of
federal, state, or local government, or to any-megfilatory organization that regulates persons
involved in the securities or futures business #rad has been delegated authority by a federal,
state, or local government agency and is subjeotéwsight by the delegating agency, is immune
from civil liability.”).

14. Seeid§ 4.24.525.
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reasonable attorneys’ fees and a $10,000 sanction.

In this Article, we offer our experience with a®i-APP legislation
and lawsuits to explain how the law protects puldiscourse and
furthers a key First Amendment value. While we agwith Post's
warning that it may not be “helpful for constituta lawyers to venture
into . . . epistemological thicket[s}® constitutional lawyers have
confronted and addressed the risks to democratjtin@tion of a
fearful citizenry, hesitant “to speak, write, angbfish on all subjects®
because of the threat of meritless lawsuits. Weshitopshow where the
First Amendment rubber meets the road, at least irerthe Pacific
Northwest. To do so, this Article will focus on thati-SLAPP statute as
one aspect of lawmaking that protects speakersoshtribute to public
discourse and democratic legitimation.

This Article is divided into four subsequent pafart One reviews
and analyzes Post’s theory of First Amendment putidence, focusing
on his theory of democratic legitimation. Part Teemsiders the state of
anti-SLAPP statutes nationwide. Part Three exploveshington’s first
anti-SLAPP statute, RCW 4.24.510, and the statuiei#tations for
protecting public discourse. Part Three also exami¥ashington’s new
anti-SLAPP statute, RCW 4.24.525, and its greaiateptions for public
discourse. Finally, Part Four argues that broad@nAPP statutes such
as RCW 4.24.525 play an important role in Post'snaeratic
legitimation by protecting speakers who contribigteoublic discourse.
To safeguard public discourse, and thereby fostematratic
legitimation, states should follow Washington’sdday enacting broad
anti-SLAPP statutes.

.  POST'S THEORY OF FIRST AMENDMENT
JURISPRUDENCE: PROTECTING PUBLIC OPINION AND A
CONFLICT BETWEEN DEMOCRATIC LEGITIMATION AND
DEMOCRATIC COMPETENCE

Post defines public discourse as “the forms of comoation
constitutionally deemed necessary for formationpoblic opinion.*®
Post notes that a recurring theme in First Amendndectrine is the

15. Seeid.
16. RosT, supranote 1, at 7.

17. WAsH. CoNsT. art. 1, § 5 (“Every person may freely speak, eveihd publish on all subjects,
being responsible for the abuse of that right.”).

18. RosT, supranote 1, at 15.
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emphasis on matters of “public concethThus, Post reminds us that a
touchstone of First Amendment coverage is:
[W]hether communication involvepublic officials, or public
figures, or matters qfublic concern, or is directed to the general
public, [which] derives from the conviction that, as Leed
Hand put it, “public opinion...is the final soe of
government in a democratic state.” “Public opiniaaid James
Madison, “is the real sovereign in every free” gowveent. The
function of the First Amendment is to safeguard the
communicative processes by which public opiniofoisned, so
as to ensure the integrity of “the great processvhich public
opinion passes over into public will, which is Iglgition.”
In short, the purpose of the First Amendment is ptotect the free
formation of public opinion that is the sine quanrd democracy?®
Post explains that American democracy rests onvithee of self-
government, the idea that those who are subjeleivicshould also see
their own hand in the creation of the I&Democracy in the United
States supports this value by making governmentisideenaking
responsible to public opinion and “guaranteeingltahe possibility of
influencing public opinion?® Allowing people to participate in forming
public opinion is essential to democratic valuef]f “persons are
prevented even from the possibility of seekingrfiuence the content
of public opinion, there is little hope of demodrategitimation in a
modern culturally heterogeneous stdfe.”Post explains that
“[dlemocracy requires that government action bédwetetd to public
opinion” because “public opinion can direct goveamnhaction in an
endless variety of direction$>As a result, First Amendment coverage
should extend to all communications that form pubfinion®
Elections are one mechanism that democracies ussibordinate
government decisionmaking to public opinfdrReriodic elections are a
form of “public discourse” but are not the only dom for such

19. Id. at 14.

20. Id. (second alteration in original) (emphasis in oré) (footnotes omitted).
21 Id. at 15.

22. Id.at 17.

23 1d.

24. Id. at 18.

25. Id. at 19.

26. Id. at 18-19.

27. 1d. at 20.
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communications, Post argu@sThe larger perspective of the First
Amendment regards public opinion as constantly dtiom*°
From the constitutional point of view, thereforeibpic opinion
does not possess the internal consistency or ittetirat is
characteristic of agents who must decide and &gs$. instead
transactional and subjectless. The object of thet RBimendment
might most precisely be characterized as protediireg open
processes by which public opinion is constantlymfed and
reformed°
Post states that democratic values of freedom fession depend on
equality among speaketsAccording to Post, the value of democratic
legitimation is served by the First Amendment's tpation of the
autonomy of speakef. “If persons within public discourse are
prevented from choosing what to communicate ortaaommunicate,
the value of democratic legitimation will not bensml.”® Thus, Post
writes:
First Amendment prohibitions against viewpoint acmhtent
discrimination express the essential postulate #flapersons
within public discourse should be equally free &y sr not say
what they choose. This equality reflects the prentigt in a
democracy every subject of law possesses an eighalto seek
to shape the content of public opinion and so tituémce
government actioff!
He stresses that the free speech doctrine advatiees‘goal of
democratic legitimation by ensuring that publicroph remains open to
the subjective engagement of all, even of the igiomtic and
eccentric.®®
On the one hand, First Amendment jurisprudencenallthe state to
regulate the publication of false facts; but on tteer hand, it will
eschew regulation of ideas, under the belief tharé is no such thing
as a false ide&® Citizens who disagree with official versions oftizal

28. Id. at 20-21.

29. Id.

30. Id.

31 Id. at 22.

32 Id.at21.

33 Id.

34. |d. at 22.

35. Id. at 28.

36. Id. at 29 (quoting Gertz v. Robert Welch, Inc., 4181823, 339 (1974)).
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truth, however, are excluded from participating pinblic opinion®’
When government intervenes to settle disputes dhotital questions, it
alienates people from participating in public diss®®® and this is a
problem because “[a] state that controls our kndgée controls our
minds.”® Thus, Post argues, “cognitive empowerment” is resaleto a
democratic society and intelligent self-governance.

We agree with Post that democratic legitimationcisicial to a
democratic society and intelligent self-governamcea practical matter,
we know that the ideal of democratic legitimatiamfticts with the real
world when the government seeks to regulate thectpef citizens
through the court® Meanwhile, citizens frequently do not have the
financial resources to defend themselves from uraméed litigation. In
these circumstances, the threat of costly SLAPRseffectively deter
the exercise of free expression.

II. AN OVERVIEW OF ANTI-SLAPP STATUTES NATIONWIDE

Post espouses the theoretical importance of pmtecpublic
discourse as part of the broader goal of democtatjtimation?* In
practice, however, protecting democratic legitimattan be a challenge
because individuals, companies, and groups havedeéahat they can
bring a lawsuit against a speaker in an effortiszalrage or prevent
discourse. The speaker ultimately prevails, butidmg so, he or she
accrues tens of thousands of dollars in legal,kdltel spends countless
hours consulting with lawyers on building a legafehse’? Thus, an

37. 1d.
38. Id. at 30.
39. Id. at 33.

40. SeeN.Y. Times Co. v. Sullivan, 376 U.S. 254, 265 (1p6=tating that Alabama courts may
enforce an action involving free speech and thegpbetween two private parties).

41. PosT, supranote 4, at 21.

42. See, e.gMaple Props. v. Harris, 205 Cal. Rptr. 532 (QbpA1984) (awarding sanctions of
$20,000 for frivolous litigation in a six-year-lorsyit by real estate developer against individuals
that opposed condo development); City of Long BeacBozek, 31 Cal. 3d 527 (1982)acated
and remanded459 U.S. 1095 (1983)affd on other grounds661 P.2d 1072 (Cal. 1983)
(considering suit by city and police officers agdian individual for bringing prior suit in whicteh
alleged false arrest and police brutality); Patanériffin, 562 N.Y.S.2d 1005, 1007, 1009 (App.
Div. 1990) (awarding fees and costs for frivoloitigdtion in a suit by town supervisor against
constituents who raised questions about his lardindgs); Immuno A.G. v. Moor-Jankowski, 537
N.Y.S.2d 129, 131 (1989) (deciding five-year-loitggation against activist and editor of medical
journal that published activist's letter criticigindrug company for proposed testing on
chimpanzees); SRW Assocs. v. Bellport Beach Propnéds, 517 N.Y.S.2d 741 (1987)
(considering suit by real estate partnership clagmiibel based on alleged misstatements by
homeowners association during planning board hgaridearle v. Johnson, 646 P.2d 682 (Utah
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endorsement for broad anti-SLAPP statutes is armorsethent for
protecting the free speech rights that are the ezsstone of Post's
democratic legitimation.

Across the country, states have developed diffeagmroaches to
dealing with lawsuits aimed at discouraging puldiscoursé® This
section will look at anti-SLAPP legislation natioitl® and describe
narrow and broad approaches to anti-SLAPP legisiatiwith the
conclusion that narrow statutes are inconsistetti fiee-speech ideals
because they protect limited types of speech whékving others
exposed to meritless lawsuits.

A. State Anti-SLAPP Statutes Vary, with Some MooteBtive of
Speech than Others

SLAPP lawsuits are civil claims or counterclaimsedi against
individuals or organizations based on their commatidns to
government or speech regarding an issue of pultiscest or concerff.
Typically, SLAPPs are brought by real estate depels, corporations,
government entities and officials, and others againdividuals and
community groups who oppose them on an issue ofigubncern’’
The plaintiffs often bring civil claims such as defation, interference
with contract and economic advantage, malicioussquration, and
nuisancé® The purpose is to chill the defendant’s speecbutin costly
and emotionally exhausting litigati6hSuch lawsuits are antithetical to
public discourse.

To protect citizens from these SLAPP lawsuits, tiyagight states as
well as the District of Columbia and the U.S. Tmy of Guam have
enacted anti-SLAPP law8.The statutes provide a mechanism for a

1982), summary judgment order on remand afftD9 P.2d 328 (Utah 1985) (considering suit
against state humane society and director for ptiagdoycott of businesses in town to create
pressure over conditions at local dog pound); WebBury, 282 S.E.2d 28, 47 (W. Va. 1981)
(recognizing that the costs of discovery and lefgsls “may chill the free exercise of first
amendment rights” in a suit by coal mine operatgaist environmental activist, alleging he
defamed company in reports of alleged violationtheoEPA).

43. SeeShannon Hartzler, Not@rotecting Informed Public Participation: Anti-SLRR_.aw and
the Media Defendan#1 VAL. U. L. Rev. 1235, 1248-70 (2007).

44, RRING & CANAN, supranote 9, at 8-9.

45. Id. at 30, 216.

46. See, e.gid. at 3—7.

47. 1d. at 11.

48. SeeARIz. REV. STAT. ANN. 8§ 12-751 to -752 (Supp. 2011)rRK\ CODE ANN. §8§ 16-63-501
to -508 (2005); @L. Civ. PrROC. CODE § 425.16 (West 2004); €D. CODE ANN. tit. 10, §8 8136—
8138 (1999); D.CCoDE 88 16-5501 to -5505 (Supp. 2011)AF STAT. ANN. § 720.304(4) (West
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defendant to file a dispositive motion that regsiitke plaintiff to come
forward with evidence showing the claims are viabled they provide
an award of attorneys’ fees or other penaltiesbfimging a meritless
suit that was aimed at discouraging the plaintifiggts to free speech or
petition”® The burden-shifting mechanism in these statutes is
particularly important because it requires thenil#ito come forward
early in the case to demonstrate that the claimsiable, and if they are
not viable, the court must dismiss the claims heeftitre defendant is
bogged down in expensive litigatiBhFor instance, Arizona’s statute
states that “[tlhe court shall grant the motionessl the party against
whom the motion is made shows that the moving {saeyercise of the
right of petition did not contain any reasonabletdfial support or any
arguable basis in law,” the defendant’'s motion #thdae filed within
ninety days and the court must “give calendar pegige to an action
brought under this subsectiot.Similarly, California’s statute provides

2010); FA. STAT. ANN. § 768.295 (West 2011); AGCODE ANN. § 9-11-11.1 (2006); & CODE
ANN. § 51-5-7(4) (2000); 7 &M CODE ANN. §§ 17101-17109 (2005);A4/. REV. STAT. ANN.

88 634F-1 to -4 (LexisNexis 2007); 733.1 CoOMP. STAT. ANN. 110/15 to /25 (West 2011)y0.
CODE ANN. 88 34-7-7-1 to -10 (LexisNexis 2008)a LCODE CIv. PROC. ANN. art. 971 (2005); M.
REV. STAT. ANN. tit. 14, 8§ 556 (2003); M. CODE ANN., CTS. & JuD. PROC. § 5-807 (LexisNexis
2006); Mass. ANN. LAws ch. 231, § 59H (LexisNexis 2009); INN. STAT. ANN. 88 554.01-.05
(West 2010); Mb. ANN. STAT. § 537.528 (West 2008);H8. REV. STAT. ANN. §§ 25-21,241-,246
(LexisNexis 2004); Mv. REv. STAT. §8 41.637, .650—-.670 (2012); N.MBTAT. ANN. § 38-2-9.1
(Supp. 2011); N.YCIv. RIGHTS LAw 8§ 70-a, 76-a (McKinney 2009); N.XC.P.L.R. 3211(g)
(McKinney Supp. 2012); QLA. STAT. ANN. tit. 12, § 1443.1 (West 2010);ROREV. STAT. ANN.

88 31.150-.155 (West Supp. 2011); 24. BoNs. STAT. ANN. 8§ 7707, 8301-8303 (West 2009);
R.I. GEN. LAws 88 9-33-1 to -4 (1997);ENN. CODE ANN. 88 4-21-1001 to -1004 (2011)eX. Civ.
PrRAC. & REM. CODE ANN. 88 27.001-.011 (West Supp. 2011),Ad CoDE ANN. §8 78B-6-1401 to
-1405 (West 2009 & Supp. 2011);TVSTAT. ANN. tit. 12, § 1041 (2012); W5H. ReEv. CODE

88 4.24.510-.525 (2010). In addition, the Michigard North Carolina legislatures and the U.S.
Congress in recent legislative sessions introdacgidSLAPP bills although none has become law.
SeeCitizen Participation Act of 2009, H.R. 4364, 11 ong. (2009); H.B. 5036, 95th Leg., Reg.
Sess. (Mich. 2009); Citizen Participation Act, HERH30241-MH-45, 2011 Gen. Assemb. of N.C.
(N.C. 2011). In addition, although Colorado, Cortivett, and West Virginia do not have anti-
SLAPP statutes, the courts in those states hawgmeed a common law defense to lawsuits that
retaliate against efforts by citizens to petititie governmentSeeKrystkowiak v. W.O. Brisben
Cos., 90 P.3d 859, 862 (Colo. 2004) (holding thdtirat Amendment defense to a retaliatory
lawsuit be handled as a motion for summary judgineeaffirming Protect Our Mountain Env't,
Inc. v. Dist. Court, 677 P.2d 1361 (Colo. 1984);yE® v. Willowbrook Cemetery, Inc., No.
X08CV010185694, 2003 WL 431909 (Conn. Super. Qb. Be2003) (recognizing that a plaintiff's
objectively baseless defamation suit could violdte Connecticut Unfair Trade Practices Act);
Harris v. Adkins, 432 S.E.2d 549, 552 (W. Va. 199&)ncluding that because the defendant’s
speech involved the exercise of the right to petjthis statements were absolutely protected).

49. Seestatutes citedsupra note 48;see alsoPRING & CANAN, supra note 9, at 188-207;
Hartzler,supranote 43, at 1242.

50. SeeHartzler,supranote 43, at 1242.
51. ARIZ. REV. STAT. ANN. § 12-752(A)—(C).
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that a plaintiffs claim will be dismissed unlesshé plaintiff has
established that there is a probability that thengiff will prevail on the
claim,” the special motion to strike should bedileithin sixty days of
the service of the complaint, and should be heardnore than thirty
days after the motion is servé&d.

Some anti-SLAPP statutes are narrow in that theytept only
statements made to government authorities. Faarost Arizona’s anti-
SLAPP statute protects (1) written or oral statetis¢hat are made as
part of an initiative, referendum or recall effoand (2) written or oral
statements submitted to a governmental body, maderinection with
an issue that is under consideration or review blegislative or
executive body or any other governmental proceedimymade for the
purpose of influencing a governmental action, denjsor resulf?
Florida’'s statute prevents governmental entitiesiffiling SLAPP suits
and prohibits SLAPP suits regarding comments mage tb, or
regarding homeowners’ associatidhs.

In contrast, California’s anti-SLAPP statute is aofethe broadest
anti-SLAPP statutes in effect in the United Stafidse statute protects
any act of a person in furtherance of that persoght to petition or free
speech “in connection with a public issi2An “act in furtherance” of
the right to petition includes:

[Alny written or oral statement or writing madearplace open
to the public or a public forum in connection wih issue of
public interest; . .. or any other conduct in lertance of the
exercise of the constitutional right of petition dhe

constitutional right of free speech in connectioithva public

issue or an issue of public intergt.

Arkansas’s anti-SLAPP statute protects slightlys le®nduct than

52. CaL. Civ. Proc. CoDE § 425.16(b)(1), (f).

53. ARIZ. REV. STAT. ANN. § 12-751. The statute is similar to WashingtdRGW 4.24.510See
infra Part Il

54. SeeFLA. STAT. ANN. § 720.304 (West 2010)Lk. STAT. ANN. 8 768.295 (West 2011). The
Florida statute is curious because it acknowledbesincrease in SLAPP suits filed by private
companies and individuals, but explains that “ithe public policy of this state that government
entities not engage in SLAPP suits because sudbnactre inconsistent with the right of
individuals to participate in the state’s instituts of government.” § 768.295(2). The Legislature
declared that prohibiting SLAPP lawsuits by goveental entities preserves the state policy and the
constitutional rights of Florida citizenkd. There is no explanation as to why lawmakers chose
limit the statute’s reach to government entitiebjlevignoring the stated problem of lawsuits by
companies and individuals.

55. CAL. Clv. PrRoC. CODE § 425.16(b)(1).

56. Id. § 425.16(¢).
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California’s. In order to qualify for protection der the statute, the
statement must either (1) be made before or tgialéive, executive, or
judicial proceeding, or other official proceedimy;(2) be in connection
with an issue under consideration or review bygslative, executive,
or judicial body or other official government botlyAdditionally, the
statement must not be made with the knowledgeitthats false or with
reckless disregard of its falsityDespite these limitations, the statute is
arguably broad because the legislature specificathted that the
definition of protected conduct was not limitedwhat was delineated
by the statuté’

B. The District of Columbia and Texas Have EnathedTwo Most
Recent Anti-SLAPP Statutes

Washington State has not been alone in passingsaAiPP laws in
the past two years. After Washington, the DistaétColumbia and
Texas have passed the two most recent anti-SLARE, TEhe District of
Columbia’s statute went into effect on March 31128 The statute
applies to suits based on written or oral statemesgarding an issue
being considered by a governmental body, governamhemt official
proceedings, or issues of public interest madeginkdic forum® It also
applies to suits concerning any expressive coniductiving petitioning
the government or communicating with the publicareiing issues of
public interest? Certain commercial statements are specificallgidet
the protections of the statlffeThe statute provides for an award of “the
costs of litigation, including reasonable attorridges” to a defendant
who prevails in part or in whofé.

The D.C. anti-SLAPP statute has already been usadhigh-profile
case involving a defamation lawsuit brought by Wiagton Redskins
owner Daniel Snyder against the Washington City ePEpSnyder

57. ARK.CODEANN. § 16-63-503(1) (2005).
58. Id. § 16-53-504.

59. “An act in furtherance of the right of free sl or the right to petition government for a
redress of grievances under the United States @it or the Arkansas Constitution in
connection with an issue of public interest or @ntincludes, but is not limited tany written or
oral statement, writing, or petition made . . § .16-53-503(1) (emphasis added).

60. D.C.CoDE§8 16-5501 to -5505 (Supp. 2011)

61. Id. § 16-5501.

62. Id.

63. Id. § 16-5505.

64. 1d. § 16-5504(a).

65. Paul FarhiRedskins Owner Daniel Snyder Drops Lawsuit Agaikiashington City Paper
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objected to a story the newspaper ran entifiée Cranky Redskins
Fans’ Guide to Dan Snydewhich criticized Snyder’s tenure as owner
of the Washington Redskins and included an encgclimplisting of his
missteps and public-relations problethsSnyder’s lawsuit sought $1
million in general damages as well as unspecifieditive damage¥’
Washington City Paper responded by filing an ab#SP motion to
dismiss based on the new I&\Before the motion was resolved, Snyder
dropped his suft’

Another recent anti-SLAPP statute is the Texasz€&iis Participation
Act, passed in 201%. The law protects acts and communications in
connection with the rights of association, petitionfree speecH. The
statute broadly defines these protected rights. ifstiance, “right of
association” refers to people collectively “expfesy, promot[ing],
pursufing], or defend[ing] common interesté.Similarly, “right of free
speech” is defined as communications related tonater of public
concern.” “Right to petition” refers to a wide range of atties,
including those relating to governmental proceesling issues being
considered by governmental bodié# motion to dismiss may be filed,
and discovery may be suspended until the cours rutethe motiors? If
a defendant shows that the legal action relatethéorights of free
speech, petition, or association, a court must idsrthe legal action
unless the plaintiff shows by “clear and specificdence” a prima facie
case for each element of the legal cl&im.

Because the statutes have just gone into effeid,tdo soon to say
how broadly the courts will interpret them. But retang alone, the
statutes provide important broad protections foeesp that did not
previously exist in the District of Columbia andxas.

WASH. PosT (Sept. 10, 2011), http://www.washingtonpost.comvigiredskins-owner-dan-snyder-
drops-lawsuit-against-washington-city-paper/201008IQA3hf11K_story.html.

66. Id.

67. 1d.

68. Paul FarhiCity Paper Fires Back at SnydatAsH. PosT, June 18, 2011, at C1.
69. Farhisupranote 65.

70. Tex.Civ. PrRAC. & REM. CODEANN. §8 27.001-.011 (West Supp. 2011).

71. 1d. § 27.003.

72.1d. § 27.001(2).

73. 1d. § 27.001(3).

74. 1d. § 27.001(4).

75. 1d. § 27.003.

76. 1d. 8 27.005(b), (c). Because the plaintiff must coroevard with clear and convincing
evidence to withstand the defendant's motion, tia¢ute is similar to Washington State’s newly
enacted anti-SLAPP statute, RCW 4.24.525, whiah @dgquires clear and convincing evidence.
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C. Narrow Anti-SLAPP Statutes Are Inconsistent Wigimocratic
Legitimation

A review of the types of speech protected by narsiatutes as
compared with speech protected by broad staturesmrates why the
former do little to protect public discourse. Navrostatutes give
preference to one type of speech over anotherfardfore are limited
in their ability to protect public discourse. Ini2ona, for instance, that
state’s anti-SLAPP statute protects only (1) wnitte oral statements
that are made as part of an initiative, referendoimecall effort; or (2)
written or oral statements that are submitted tgoeernmental body,
made in connection with an issue that is underidenation or review
by a legislative or executive body or any othereggomental proceeding
and made for the purpose of influencing a goverrnaiexction, decision,
or result’’ As discussed previously, a key problem with theéwa law
is that the statement must be made to a governbhueht to receive the
qualified immunity of an anti-SLAPP statute. Consexjly, a statement
made to the general public would not be protectethb statute, even if
the speakers were addressing the exact same Hsug,. for instance,
citizens who go to a Senate committee hearingrectly communicate
with lawmakers are protected by the Arizona anthBP statute, and if
citizens are sued, they may file a motion pursuent§ 12-751°
Subsequently, the burden shifts to the plaintiffstmw a prima facie
case, and the motion must be heard qui€kBut if the same citizen
writes a guest editorial for a newspaper aboutstrae issue and with
the same goal of influencing lawmaking, the citizeriully exposed to
meritless litigation for the statements made inrtbe/'spaper and cannot
invoke Arizona’s anti-SLAPP statuféThe statements might be exactly
the same; the only difference is that one is maddectlly to the state

77. ARIZ. REV. STAT. ANN. 88 12-751, -752 (Supp. 2011). The statute pretéttte right of
petition,” which is defined as:

[Alny written or oral statement that falls withihet constitutional protection of free speech and
that is made as part of an initiative, referendumreoall effort or thats all of the following

(a) Made before or submitted to a legislative oeaestive body or any other governmental
proceeding.

(b) Made in connection with an issue that is unotersideration or review by a legislative or
executive body or any other governmental proceeding

(c) Made for the purpose of influencing a governtakaction, decision or result.

Id. 8§ 12-751 (emphasis added). The statute is sinulsvashington's RCW 4.24.518eeinfra Part
111

78. See supraote 53 and accompanying text.
79. See supraote 53 and accompanying text.
80. See supraote 53 and accompanying text.
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legislature while the second speaks to the puliliarge. There is no
justification for the speech to be treated diffelsen

Similarly, Florida’s statute prevents governmermatities from filing
SLAPP suits and prohibits SLAPP suits regarding roemts made by,
to, or regarding homeowner’s associati®h€onsequently, only those
who speak out against governmental entities or lo@mers’
associations are protect&dAlthough the Florida statute protects the
public from government SLAPP suits, that statetzens who wish to
contribute to public discourse, particularly in beas unrelated to
homeowners associations, remain exposed to exmensneritless
litigation® The legislatures in Arizona and Florida have made
judgment that values and protects one citizen'sapever another’s
speectf’ Under the anti-SLAPP statutes of these two stateiyiduals
are not equally free to shape the content of pubfimion. To that
extent, Arizona and Florida’s anti-SLAPP statutes iaconsistent with
Dean Post’s idea of democratic legitimation: “Ifrgens within public
discourse are prevented from choosing what to camcate or not to
communicate, the value of democratic legitimatiath mot be served®

In Washington, D.C., by contrast, the speech dassneed to be
directed to lawmakers, as in Arizona, or relata tgpecific subject like
homeowners associations to receive protectionndasldrida. Case in
point, the Washington, D.C. anti-SLAPP statute wsagcessfully
invoked in the lawsuit by Washington Redskins owbaniel Snyder
against the Washington City PafféThe newspaper's statements about
Snyder were not addressed to a government entitytobthe public in
general. These statements would not have beenctgdtdy an anti-
SLAPP statute if they were made in Arizona or lariThe D.C. anti-
SLAPP statute required Snyder to come forward darlyis case with

81. SeeFLA. STAT. ANN. 8 720.304 (West 2010);L&. STAT. ANN. § 768.295 (West 2011). The
Florida statute is curious because it acknowledbesincrease in SLAPP suits filed by private
companies and individuals, but explains that “ithe public policy of this state that government
entities not engage in SLAPP suits because sudbnactre inconsistent with the right of
individuals to participate in the state’s instituts of government.” § 768.295(2). The Legislature
declared that prohibiting SLAPP lawsuits by goveental entities preserves the state policy and the
constitutional rights of Florida citizenkd. There is no explanation as to why lawmakers chose
limit the statute’s reach to government entitiebjlevignoring the stated problem of lawsuits by
companies and individuals.

82. §§ 720.304, 768.295.

83. SeeS8§ 720.304, 768.295.

84. ARIZ.REV. STAT. ANN. §12-751 (Supp. 2011)L K. STAT. ANN. 8§ 720.304, 768.295.

85. PosT, supranote 4, at 21.

86. Farhisupranote 65.
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evidence to show the lawsuit had merit. Rather thmaet his burden,
Snyder dismissed his sdit.

. WASHINGTON STATE’S TWO ANTI-SLAPP STATUTES:
FROM NARROW PROTECTIONS FOR SPEECH TO BROAD
PROTECTIONS

Washington State now has both a narems a broad statute. One law
protects communications made directly to governroffittials, which is
useful but limited in its ability to protect speechhe second law
protects statements on matters of public concehichwnis the “sine qua
non of democracy®® Enacted in 1989, Washington’s initial anti-SLAPP
law protects only speech made to lawmakers andrgment officials®®
Over time, commentators advocated that more piotect were
needed® and as a result, lawmakers enacted RCW 4.24.58&hvis
aimed at protecting speech made to the generaicptiiat relates to a
matter of public concert. This section will look at the first anti-SLAPP
statute, its limitations, and the more recentlyobech RCW 4.24.525.

A. An Overview of Washington’s 1989 Anti-SLAPP L&ext and
History

As it is currently codified, RCW 4.24.510 protetts person” who
files a complaint or provides information to federstate, or local
government or those involved in the regulation efwsities or futures
businesse¥. For immunity to apply, the statement must be attena
reasonably of concern” to the agency or governnaarhority that
received the communicatidi.If defendants prevail, they can recover
expenses and reasonable attorneys’ fees for defgndgainst the

87. Seeid.

88. PosT, supranote 4, at 15.

89. WaSH. Rev. CoDE § 4.24.510 (2010).

90. Seee.g, PRING & CANAN, supranote 9, at 192-93; Michael Eric JohnstérBetter SLAPP
Trap: Washington State’s Enhanced Statutory Praiadbr Targets of “Strategic Lawsuits Against
Public Participation” 38 GoNz. L. Rev. 263, 285-88 (2003); Shawn Newman & Hugh McGavik,
State Anti-SLAPP Needs OverhalRIiAL NEWS, Feb. 2007, at %ee generalljHartzler,supranote
43 (analyzing different anti-SLAPP statutes an@nemending more broad protections).

91. SeeWashington Act Limiting Strategic Lawsuits Agaii&tblic Participation, ch. 118, 2010
Wash. Sess. Laws 921, 921-24.

92. WASH. Rev. CODE § 4.24.510.

93. Id.; see alsovaldez-Zontek v. Eastmont Sch. Dist., 154 Washp.Apt7, 167, 225 P.3d 229,
349-50 (2010) (citing Gontmakher v. City of Belleyd20 Wash. App. 365, 372, 85 P.3d 926, 930
(2004)) (“The statute protects solely communicatiohreasonable concern to the agency.”) .
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lawsuit, as well as a statutory award of $10,%adowever, the statutory
award may be denied if a court finds that the smiatg made to
governmental authorities was communicated in bil.¥a

RCW 4.24.510 provides immunity from any type of @aim so long
as the claim has as its “starting point” or “foutida’ statements
communicated to a governmental ageticyhe statute has been used to
defend successfully against claims of defamatidnrtious interference
with a business expectancy, retaliation for the@ge of another’s First
Amendment rights, wrongful discharge, and interdglomfliction of
emotional distres¥ invasion of privacy and false light;and false
arrest, false imprisonment, and deprivation oflgights®

The purpose of RCW 4.24.510 is to encourage thertieg of
information by citizens regarding potential wrongap because such
reports are “vital to effective law enforcement ahne efficient operation
of government®* The purpose reflects the legislature’s concernttie
threat of costly lawsuits can deter citizens whoase to make good-
faith reports to government authoritiés.

Lawmakers were motivated to pass RCW 4.24.510 pgal battle
between Brenda Hill, a Vancouver, Washington, motlagainst the
Robert John Real Estate Co. (“Robert Joi?¥)In refinancing her
home, Mrs. Hill discovered that the county had ecord that she and
her husband bought their property because Robért fmled to pay

94. § 4.24.510see alsoSegaline v. State, 169 Wash. 2d 467, 480-81, 238 P107, 1114
(2010) (Madsen, C.J., concurring); Bailey v. Sta# Wash. App. 251, 264, 191 P.3d 1285, 1291
92 (2008) (awarding statutory damages in the amofif§tL.0,000 to a defendant who prevailed on
an anti-SLAPP motion based on RCW 4.24.510).

95. § 4.24.510quoted inSegaling 169 Wash. 2d at 480-81, 238 P.3d at 1114.

96. Dang v. Ehredt, 95 Wash. App. 670, 682, 685,@2d 29, 36, 38 (1999).

97. E.g, Gilman v. MacDonald, 74 Wash. App. 733, 875 i2d (1994).

98. Bailey, 147 Wash. App. at 254-55, 191 P.3d at 1287.

99. Harris v. City of Seattle, 302 F. Supp. 2d 12(0)3-04 (W.D. Wash. 2004).

100. See Dang95 Wash. App. at 686, 977 P.2d at 38.

101. WASH. Rev. CoDE § 4.24.500 (2010)see alsoValdez-Zontek v. Eastmont Sch. Dist., 154
Wash. App. 147, 167, 225 P.3d 339, 350 (2010) (“Phmepose of the statute is to protect citizens
who provide information to government agencies tyviding a defense for retaliatory lawsuits.”);
Bailey, 147 Wash. App. at 260, 191 P.3d at 1290 (“RCWI.8@0 articulates a policy to protect
citizens who come forward with information that MWiklp make law enforcement and government
more efficient and more effective. The term ‘effict operation of government’ is particularly
broad.”); Gontmakher v. City of Bellevue, 120 Waabhp. 365, 366, 85 P.3d 926, 927 (2004).

102. §4.24.500.

103. Roberta Ulrich,Bill Giving Protection to ‘Whistle Blowers’ Nears KO by Panel
OREGONIAN, Jan. 17, 1989, at B3; Larry WernBeal Estate Company Sues Homeowner After She
Tells State About Back Tax&EATTLE POST-INTELLIGENCER, Mar. 10, 1988, at Al.
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excise tax on the sal&’ After she contacted more than 100 other Robert
John buyers about possible unpaid taxes and ribtifie state Revenue
Department, Robert John filed a defamation lawagginst the Hills
seeking $100,000 in damages and initiated a forkeibn the family’s
real estate contrat® The Hills were forced to file for bankruptcy to
protect their homé&” In 1993, after a six-year legal battle, a juryrfdu
Brenda Hill not liable for defaming Robert Jo#ih.

In 2002, lawmakers made three important changdetstatute. First,
they eliminated a requirement that the communioatie made in good
faith; the law as it was passed originally by lavkera in 1989 granted
immunity only if the communication was made in goaith!°® The
Legislature explained that the change would brireskiihgton’s law “in
line with ... court decisions which recognize tthiae United States
Constitution protects advocacy to government, rdigas of content or
motive, so long as it is designed to have somecefi@ government
decision making*® By removing the good-faith requirement, the
statute now provides absolute immunity for speéetis covered by the
statute''® Bad faith does not deny the speaker immunity; @rety
prevents him or her from receiving the $10,000ustey penalty:™
Second, lawmakers added language explaining tleatinf the statute:
to protect against intimidation of those who exscitheir First
Amendment rights? and free speech rightd under the Washington

104. Wernersupranote 103, at A10.

105 Id.

106 Id.

107. Shirleen HoltWhistle-Blower Breathes Sigh of Rell®REGONIAN, Mar. 15, 1993, at B2.

108. Act of March 28, 2002, ch. 232, 2002 Wash. Sesws 1057; Bailey v. State, 147 Wash.
App. 251, 261, 191 P.3d 1287, 1290 (2008); Segaliritate, 144 Wash. App. 312, 325, 182 P.3d
480, 487 (2008)verruled byl69 Wash. 2d 467, 238 P.3d 1107 (2010). RCW 4.D4dsiinally
provided: “A person who in good faith communicaéesomplaint or information to any agency of
federal, state, or local government regarding aayten reasonably of concern to that agency shall
be immune from civil liability on claims based upitv'e communication to the agency.” 2002 Wash.
Sess. Laws 1057.

109. 2002 Wash. Sess. Laws 10Bdijley, 147 Wash. App. at 262, 191 P.3d at 1291.

110 SeeKauzlarich v. Yarbrough, 105 Wash. App. 632, 620,P.3d 946, 951 (2001) (noting
that an absolute immunity absolves a defendantl diahility for defamatory statements while a
qualified privilege can be lost if it is abused hléclining to rule on whether RCW 4.24.510
provides absolute immunity).

111. WASH. Rev. CODE § 4.24.510 (2010).

112. “Congress shall make no law respecting an kstatent of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speec of the press; or the right of the people
peaceably to assemble, and to petition the goverhifioe a redress of grievances.” UONST.
amend. I.

113. “Every person may freely speak, write and lbdn all subjects, being responsible for the
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State Constitution:* Chief Justice Barbara Madsen has noted that with
this language, “for the first time, the legislatasgressly recognized the
constitutional threat that SLAPP litigation pos&S.Third, the $10,000
statuté)ry penalty was added as another deterrefiiting a SLAPP
suit*

B. Gilman v. MacDonaldndRight-Price Recreation, LLC v.
Connells Prairie Community Coun@how the Limitations of RCW
4.24.510

RCW 4.24.510 has been used sparingly since its J@%8&age.
Gilman v. MacDonald'” which was decided before the legislature
removed the good-faith requirement, exemplifieara successful use of
the anti-SLAPP statute. There, a developer broagitfamation action
against homeowners A.P. and Denise MacDonald baseétters the
couple wrote to public officials and others claignithat the developer
had illegally cleared land within a developm&AtThe developer filed a
complaint for defamation, commercial disparagemant] intentional
interference with business relationships against tbmeowners. The
MacDonalds sought summary judgment on the basig thair
statements were qualifiedly privileged and the tlmer’'s lawsuit was
barred by RCW 4.24.510 because their statementg weod-faith
communications of matters of concern to a govertatagency'® The
King County Superior Court granted the MacDonaldsimmary
judgment on some of the plaintiff's claims, anderggd the issue of
attorneys’ fees for tridf® Some claims remained, however, including
statements made by the MacDonalds in a letteratstgaquah Pres¥*
After the developer took a voluntary nonsuit on sheviving claims, the
MacDonalds appealed the denial of their requestttorney fees.

The Court of Appeals held that the trial court drigy applying a
negligence standard that placed the burden of stgpgdod faith on the

abuse of that right.” WsH. CONST. art. 1, § 5.
114. 2002 Wash. Sess. Laws 1057.
115. Segaline v. State, 169 Wash. 2d 467, 480, 228107, 1114 (2010).
116 See2002 Wash. Sess. Laws 1057.
117. 74 Wash. App. 733, 875 P.2d 697 (1994).
118 Id. at 735, 875 P.2d at 698.
119 Id. at 736, 875 P.2d at 698.
120 1Id., 875 P.2d at 699.
121 Id.at 699 n.4.
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defendant in order to justify an attorneys’ fee & The court
explained the proper standard: The burden is oplHietiff “to show by
clear and convincing evidence that the defendashtndit act in good
faith. That is, the defamed party must show, byrclend convincing
evidence, that the defendant knew of the falsityhef communications
or acted with reckless disregard as to their falsft® The court
concluded that the record failed to show clear emrvincing evidence
that A.P. MacDonald acted with knowledge of thesifgl of his
statements to the county officials or with reckleésregard as to their
falsity.®* The court acknowledged that MacDonald could have
conducted additional investigation before he madestatements, but
the failure to do so did not show a lack of gooithf¥> The case was
remanded to the trial court for a determinatiorattbrneys’ fees to be
awarded to the MacDonaldS.

Right-Price Recreation, LLC v. Connells Prairie Goomity
Council*?” which was based on the version of the statuteréetfoe
legislature removed the good-faith requiremento adgsose from a
dispute with a real estate developer and demoastrateveral
weaknesses in the statdf®.There, the developer sued two citizen
groups that opposed the developer’s proposed sshatig, alleging
slander, commercial disparagement, tortious interfee, and civil
conspiracy’® While the defendants’ summary judgment motionsewer
pending, the trial court issued a discovery ordequiring the citizen
groups to produce documents for in camera reviewluding
membership lists, financial records, meetings nasutpetitions, and
correspondencE’® The citizen groups filed an emergency motion with
the Washington State Supreme Court seeking a $tthedrial court’s
order™! The citizens argued that the developer's discowkagands
violated their constitutional right? The Court transferred the case to
the Court of Appeals, which then granted discretigireview on the

122 Id. at 737-38, 875 P.2d at 699.
123 Id. at 738-39, 875 P.2d at 700.
124 Id.at 739, 875 P.2d at 700.
125 Id. at 740, 875 P.2d at 701.
126 Id.

127. 146 Wash. 2d 370, 46 P.3d 789 (2002).
128 Id. at 374, 46 P.3d at 792.

129 Id.

130 Id. at 375, 46 P.3d at 792.

131 Id. at 37576, 46 P.3d at 792.
132 Id.
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discovery dispute and reversed the trial courtsalery ordet®

However, the appeals court refused to review whethe trial court
erred by denying the citizen groups’ motion to dgsrand continuing
their summary judgment motion on the basis thatitsees were not
designated in the defendant’s notice for discretipnreview'** On
appeal, the Supreme Court of Washington held tmatappeals court
should have reviewed the denial of the groups’ amotio dismiss,
although the trial court’'s order continuing the efefants’ motion for
summary judgment was not reviewabt®The Court further held that
the developer failed to establish a prima faciee aafsdefamatioti® for
statements made at a Pierce County Council meetiRight-Price
produced a videotape of comments made by group meniiefore the
Pierce County Council, but did not identify anyegitd defamatory
statements®®’ Moreover, relying orMacDonald the Court stated that
even if the developer had pointed to any defamastagements, the
citizens’ groups were entitled to immunity becattse developer failed
to come forward with clear and convincing evideticat the groups’
statements were made with actual matfdinally, the Court ruled that
the citizen groups were entitled to reasonabler@ts’ fees but denied
their request for sanctions under Civil Rule®br Rule of Appellate
Procedure 18.4?

GilmanandRight-Price Recreatiodemonstrate several shortcomings

133. Right-Price Recreation, LLC v. Connells PraCimty. Council, 105 Wash. App. 813, 816,
21 P.3d 1157, 1159 (2001).

134 1d.at 821, 21 P.3d at 1162.

135 Right-Price Recreatiqrl46 Wash. 2d at 380-81, 46 P.3d at 795.

136 Id. at 384, 46 P.3d at 796.

137 1d.

138 Id.

139. Civil Rule 11(a) provides:

If a pleading, motion, or legal memorandum is segireviolation of this rule, the court, upon
motion or upon its own initiative, may impose upbe person who signed it, a represented
party, or both, an appropriate sanction, which majude an order to pay to the other party or
parties the amount of the reasonable expenseséucbecause of the filing of the pleading,
motion, or legal memorandum, including a reasonatiterney fee.

WASH. SUPER CT.C.R.11(a).
140 Right-Price Recreatign146 Wash. 2d at 384-85, 46 P.3d at 797. Rule mbehate
Procedure 18.9 provides:

The appellate court on its own initiative or on iootof a party may order a party or counsel,
or a court reporter or other authorized personaieg a verbatim report of proceedings, who
uses these rules for the purpose of delay, files@ous appeal, or fails to comply with these
rules to pay terms or compensatory damages to #rgy party who has been harmed by the
delay or the failure to comply or to pay sanctitmtghe court.

WAasH. CT. R.A.P.18.9.
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in RCW 4.24.510 that exist to this day. First, thability to invoke
immunity for speech that is not made to governmaasthorities is a
significant weakness. IGilman, for instance, the developer’s claims
against statements made to tHesaquah Presssurvived the
MacDonalds’ summary judgment motibH.Second, the statute allows
meritless claims to proceed on their regular tsethedule. Third, the
statute places no suggested limits on discovemln after the defendant
challenges the viability of the plaintiff's claimsfthe parties have not
conducted any discovery or have just begun to doasplaintiff can
reasonably argue under Civil Rule 56f)for a continuance on the
defendant’s motion to allow for depositions or etbiscovery. Thus, in
Right-Price Recreatiarthe defendants became embroiled in a protracted
discovery dispute, even though the plaintiffs uittely could not make a
prima facie showing of a defamation cldiff.Fourth, the statute also
lacks an expedited dismissal procedure at the ppdtvel.

The result is that a lawsuit based on statementsuime under RCW
4.24.510 may take years to resolveditman, the developer’s lawsuit
was filed in July 1991, and it was not until Ju§9# that the appeals
court handed down a decision that ordered additiagdon by the
Superior Court* In Right-Price Recreatignthe lawsuit was filed in
April 1999, and the Supreme Court handed down étsision on May
16, 2002**° In both cases, it took the citizens more thanethyears of
costly litigation to successfully fight off the ddwepers’ lawsuits.
Furthermore, the right to appeal was not automdlie; defendants in
Right-Price Recreatiorhad to seek approval for reviéill. The time
spent arguing the right to appeal adds more unsapg$egal costs to
the defendant’s legal bill.

141. Gilman v. McDonald, 74 Wash. App. 733, 758, &78d 697, 713 (1994)ee also In re
Schafer, 149 Wash. 2d 148, 167-68, 66 P.3d 1036 (@D03) (stating that whistle-blower reports
made to the media are not protected by RCW 4.2%.'8l0mming v. Boxer, 119 Wash. App. 748,
82 P.3d 707 (2004) (holding RCW 4.24.510 inappleathere the allegedly defamatory comments
were made to a newspaper rather than a publiceoffic

142. The rule provides:

Should it appear from the affidavits of a party ogipg the motion that he cannot, for reasons
stated, present by affidavit facts essential tdifjudis opposition, the court may refuse the
application for judgment or may order a continuategermit affidavits to be obtained or
depositions to be taken or discovery to be haday make such other order as is just.

WASH. SUPER CT. C.R.56(f).
143 Right-Price Recreatiqrl46 Wash. 2d at 384, 46 P.3d at 796.
144, Gilman 74 Wash. App. at 736, 875 P.2d at 698.
145, Right-Price Recreatiori46 Wash. 2d at 374, 46 P.3d at 792.
146 1d.at 376, 46 P.3d at 792.
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C. The Washington State Supreme Court Has Ruleditnernments
Cannot Invoke RCW 4.24.510

In 2010, the statute’s scope narrowed even morenwtie
Washington State Supreme Court heldegaline v. Stat¥ that RCW
4.24.510 does not provide immunity to governmertities because a
government agency is not a “person” under RCW 81:* In that
case, an electrical contractor filed a lawsuit aglaithe Washington
Department of Labor and Industries (“L&I") and a&ILemployee,
alleging negligent and intentional infliction of etional distress,
malicious prosecution, negligent supervision, ariva rights violation
under 42 U.S.C. § 198%° The trial court dismissed all his claims, ruling
that RCW 4.24.510 gave L&l immunity from most ofetlplaintiff's
claims; his negligent infliction of emotional disss claim was legally
inadequate; and his § 1983 claim was untim&{Lhe Court of Appeals
affirmed>*

On appeal, the Washington State Supreme Courteatbfime narrow
issue as “whether a government agency that repoftemation to
another government agency is a ‘person’ under RC24.810.%>? The
Court concluded that a government agency is npeason”:

The purpose of the statute is to protect the eseradf
individuals’ First Amendment rights under the UditStates
Constitution and rights under article I, section 0b the
Washington State Constitution. A government agedmss not
have free speech rights. It makes little sense nterpret
“person” here so that an immunity, which the leafiste enacted
to protect one’s free speech rights, extends tmwemment
agency that has no such rights to protect. L & has privy to
the RCW 4.24.510 immunity?
The Court’s ruling essentially overruled an earleaurt of appeals
holding in Gontmakher v. City of Belleviiéthat the City of Bellevue

147. 169 Wash. 2d 467, 238 P.3d 1107 (2010).
148 Id.at 473, 238 P.3d at 1110.

149 1d. at 472, 238 P.3d at 1109.

150. 1d., 238 P.3d at 1109-10.

151. Segaline v. State, 144 Wash. App. 312, 182 B38d(2008),0verruled by Segalinel69
Wash. 2d 467, 238 P.3d 1107.

152 Segaline169 Wash. 2d at 473, 238 P.3d at 1110.
153 1d. (citation omitted).
154. 120 Wash. App. 365, 85 P.3d 926 (2004).
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was a “person” under RCW 4.24.5%b.

D. Criticisms of RCW 4.24.510 Prompted the Washimdgiegislature
to Pass RCW 4.24.525

Commentators noted the problems with RCW 4.24.5a0 the
restricted opportunity for citizens to invoke theieSLAPP statuté®® In
2007, for instance, two attorneys, Shawn Newmantumgh McGavick,
wrote an article for the Washington State Trial ave Association
magazine urging a number of changes to the ‘Yavlhe authors
suggested eliminating the good-faith requiremerdhitain the statutory
fine because a dispute over good faith—bad faitiidcoesult in costly
discovery and litigation on that issue aldffeThey argued that the
statute should be amended to allow dispositive onstito be brought
and heard on an expedited procedtteThey suggested that when
defendants prevail, each plaintiff should be liabdte fines and
attorneys’ fees, and any award should be per dafeti Newman and
McGavick also urged lawmakers to broaden the statsh that
statements made to the media are proteélefihese changes were
needed, they said, because “[t]he right to petijomernment is crucial
to our democracy. Citizens who exercise their right petition
government deserve strong protections from thosesele litigation as a
means to chill that fundamental right?

Recognizing these and other limitations, the Waghim Legislature
in 2010 enacted a new statutory provision thatifiggmtly expanded the
scope of anti-SLAPP protectioff§. The statute is modeled after
California’s anti-SLAPP statut¥ and a model law suggested by the
Society for Professional JournalistdSenator Adam Kline, the Chair of

155 Id. at 371-72, 85 P.3d at 930.

156. See,e.qg, PRING & CANAN, supra note 9, at 192-93; Johnstosypra note 90, at 284;
Hartzler,supranote 43, at 1248-53; Newman & McGawslapranote 90.

157. Newman & McGaviksupranote 90.
158 Id.
159 Id.
160 Id.
161 Id.
162 Id.

163. Public Participation Lawsuits—Special MotionStrike Claim, ch. 118, 2010 Wash. Sess.
Laws 921, 924. (codified at WéH. REV. CODE § 4.24.525 (2010)). The prior law, A8H. REV.
CoDE§4.24.510 (2010), was unchanged and remains inteffec

164. QL. Civ. ProC. CoDE § 425.16(b)(1) (West Supp. 2011).

165. A Uniform Act Limiting Strategic Litigation Again8tublic Participation SOC'Y PROFL
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the Senate Judiciary Committee who sponsored tHE hlso
incorporated suggestions from the Newman and Ma&aaticle when
the statute was being draft&€d.

Codified at RCW 4.24.525, the statute protects amater of
substantive law any public statements and documsuitenitted to a
public forum—and “any... lawful conduct in fuetance of the
exercise of the constitutional right of free spéeetelated to issues of
public concerd® The statute provides for special motions to strike
which operate as early motions for summary judgmthiat require
SLAPP plaintiffs to demonstrate, at the outsethef litigation, that they
can establish the required elements of their cagh wonvincing
clarity.*®® A motion “may be filed within sixty days of thersie of the
most recent complaint or, in the court’s discretiainany later time upon
terms it deems propet® Once a motion is filed, a hearing shall be held
no later than thirty days after the motion is sdrienless the docket
conditions of the court require a later hearit§.To the extent that a
court cannot hold the hearing within thirty daythe’ court is directed to
hold a hearing with all due speed and such hearghgaild receive
priority.”*™* A court must rule on the motion within seven dafter the
hearing is held’? Discovery is stayed pending the decision, andsthg
“shall remain in effect until the entry of the ordeuling on the
motion.”"® However, on motion and a finding of good causensha
court may order that discovery or other hearings nostions be

JOURNALISTS, http://www.spj.org/antislapp.asp#4 (last visifegr. 23, 2012). The California statute
and the SPJ Model Law are highly simil@ompare id.with CAL. Civ. PROC. CODE § 425.16. The
latter specifically references the California statin its commentaryA Uniform Act Limiting
Strategic Litigation Against Public Participatipgupra

166. Email from Adam Kline, Chair of the Senate diaty Committee, to Rowland Thompson
(Oct. 11, 2009, 10:21 PM) (on file with authors).

167. WASH. REV. CODE §4.24.525(2)(e).

168. Id. § 4.24.525(4). Because the statute protects speechatters of public concern, it fits
within Post’s requirements for the protection oademic freedom because he believes academic
freedom should extend beyond simply matters of iputdincern. BsT, supra note 4, at 81-85
(considering the public concern test within theteghof protecting academic freedom).

169. §4.24.525(5)(a). Because a “party” can bring a spediotion to strike, the language is
broad enough to allow a government entity or publiployee to invoke immunity. This is another
example of how the statute is more protective tR&W 4.24.010, which the Washington State
Supreme Court has ruled cannot be used by govetrendities.SeeSegaline v. State, 169 Wash.
2d 467, 473, 238 P.3d 1107, 1110 (2010).

170. §4.24.525(5)(a).

171 Id.

172.1d. §4.24.525(5)(b).

173. Id. §4.24.525(5)(c).
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conducted’* As with RCW 4.24.510, prevailing defendants may
recover a $10,000 fine, reasonable attorneys’ feests, and “[s]uch
additional relief, including sanctions upon thep@sding party and its
attorneys or law firms, as the court determinebamecessary to deter
repetition of the conduct and comparable conducothers similarly
situated.*”

Both parties may seek an expedited appeal if a ¢ails to promptly
rule on a motion to dismis&®® The statute’s express right of an
immediate appeal is particularly important. The tNi€ircuit Court of
Appeals recently distinguished between anti-SLAPRtutes that
provide a right to an immediate appeal in statertcoguch as
California’s, and those that do not expressly sovide, '’ such as
Nevada’'s current and Oregon’'s former statlfteln essence, the
California statute providesnmunity from being trigdwhile the Nevada
and Oregon statutes provide onignmunity from liability'”® The
difference is subtle but significant. Under Califia's law, a person has
a right to an immediate appeal, which will stop titegation from
progressing while the case is on appeal; undestdtates of Nevada and
Oregon, a person must seek a discretionary reviewthe litigation
continues in the meantiM® The Ninth Circuit pointed out that a
litigant in federal court who invokes the Nevadadryegon anti-SLAPP
statutes may seek an interlocutory appeal purstanf8 U.S.C.
§ 1292(b) or, in truly extraordinary cases, a vafitmandamus®* A
discretionary appeal is always problematic becdkiseparty incurs the
cost of expensive and time-consuming briefing with guarantee that
the appeals court will accept the case.

According to the accompanying legislative findinBEW 4.24.525 is

174 1d.

175. Id. §4.24.525(6)(a).

176. 1d. §4.24.525(5)(d).

177. Metabolic Research, Inc. v. Ferrell, No. 104%22012 WL 400436, at *5 (9th Cir. Feb. 9,
2012). The Ninth Circuit was interpreting Oregostatute before it was amended in 2088einfra
note 178 and accompanying text.

178. Nev. Rev. STAT. § 41.660 (2012); Oregon’s statutas changed in 2009 when lawmakers
added the last sentence: “If the court denies eigpmotion to strike, the court shall enter a tiedi
judgment denying the motion.”FOREV. STAT. ANN. § 31.150(1) (West Supp. 2011). In addition,
lawmakers added a section to section 31.152, wdtatles that a defendant is given “the right to not
proceed to trial in cases in which the plaintiffedonot meet the burden specified in ORS
31.150 (3)” and that the statute must be liberatigstrued in favor of the exercise of the rights of
expression. § 31.152(4). These amendments prowidenfimmediate appeal.

179 Metabolic Researcl2012 WL 400436, at *5.

180 Id. at *6.

181 Id.
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to be construed liberalf§i? In the findings, the legislature explained that
it was concerned about claims “brought primarily diill the valid
exercise of the constitutional rights of freedonspéech and petition for
the redress of grievance¥> Although SLAPP suits are typically
dismissed, the litigation often is not resolveddoef‘the defendants are
put to great expense, harassment, and interrugtictheir productive
activities.™® Finally, lawmakers noted that “[i]t is in the pitinterest
for citizens to participate in matters of publicncern and provide
information to public entities and other citizens public issues that
affect them without fear of reprisal through abusfethe judicial
process.*®

E. Inthe First Case to Apply RCW 4.24.58Bnson v. Dog Eat Dog
Films, Inc, the Washington State Supreme Court Interpreted th
Statute Broadly and in Line with Legislative Intent

The first case to interpret the new statute Wwasnson v. Dog Eat
Dog Films, Inct®® There, a copyright owner filed an action against
defendant, Dog Eat Dog Films, Inc., claiming tHa tnclusion of his
song and video in Michael Moore’s documentary fiBickq™” without
the owner’s authorization, infringed the plainsféxclusive copyright to
his video and sontf® The lawsuit also alleged two state law claims:
invasion of privacy for the alleged unauthorizedtibution of the
plaintiff's home video, which gave publicity to aatter concerning the
plaintiff's private life, and misappropriation akéness®®

Dog Eat Dog Films brought a motion to strike thaipiff's two state
law claims under RCW 4.24.525. Recognizing thas thas a case of
first impression, the court explained that analysisa motion filed

182. Public Participation Lawsuits—Special MotionStiike Claim, ch. 118, 2010 Wash. Sess.
Laws 921, 924 (codified at WéH. REV. CODE § 4.24.525 (2010)).

183 Id.; see alsd\.Y. Studio, Inc. v. Better Bus. Bureau of Alaskx,, & W. Wash., No. 3:11-
cv-05012-RBL, 2011 U.S. Dist. LEXIS 62567, at *1 (@ Wash. June 13, 2011) (“The 2010
Revised Washington Anti-SLAPP Act was intendedddrass lawsuits brought primarily to chill
the valid exercise of the constitutional rightsfiedom of speech and petition for the redress of
grievances.”).

184. 2010 Wash. Sess. Laws at 924.

185 Id.

186. 738 F. Supp. 2d 1104 (W.D. Wash. 2010).

187. Dog Eat Dog Films, a loan-out company ownedvliishael Moore and his wife Kathleen
Glynn, was incorrectly designated as defendantis tase. The company that produc&idkq
Goldflat Productions, LLC, owned by Michael Moowes the proper defendaid. at 1108 n.1.

188 Id. at 1108.

189 Id.
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pursuant to the anti-SLAPP statute requires a tep-srocess? First, a
defendant who files a motion must make a threskblolving that the
complaint arises from protected activity. Second, if the defendant
makes the showing, the burden shifts to the pfhind show a
probability of prevailing® The court held that Dog Eat Dog Films
satisfied its initial burdef®

Moreover, the statute allows a media defendantileo & special
motion to strike®* The court further explained that the statute i®eo
construed liberally toward its goal of protectingrticipants involved in
public discourse “from an abusive use of the cduffsThe court
continued:

Any conduct in furtherance of the exercise of tbastitutional

right of free speech in connection with an issuepablic

concern is subject to the protections of the satuthat

Defendant may be considered a powerful businesity emd

compared with the private party Plaintiff is of moport under

the modern framework of the statute. Nor is iticait that

Plaintiff is not a public figure. Whereas a puligure, standing

alone, may satisfy the public interest element ted Act, a

private individual satisfies this requirement sndas there is a

direct connection with the individual to a discassof a topic of

widespread public intereSt
The court concluded that the plaintiff appearethim documentary as a
part of the film's discussion of healthcare andréfiere the film
company had satisfied its threshold burden of shgwthat the
complaint arose from Dog Eat Dog’s protected afytiti’

Turning to the plaintiff's burden, the court rul¢iht the state law

claims for misappropriation were barred by the tF&ksmendment and
that RCW 63.60.07¢ provides an exemption to Washington’s statutory

190 Id.at 1110.

191 Id. (citing Club Members for an Honest Election v.r&eClub, 196 P.3d 1094, 1098 (Cal.
2008); Dyer v. Childress, 55 Cal. Rptr. 3d 544,-546(Ct. App. 2007)).

192 Id. (citing Zamos v. Stroud, 87 P.3d 802, 806 (Cal.&0Dyer, 55 Cal. Rptr. 3d at 547).

193 Id. at 1111 (citingDyer, 55 Cal. Rptr. 3d 544, 547; M.G. v. Time Warner;.) 107 Cal.
Rptr. 2d 504, 509 (Ct. App. 2001); Dora v. Frorgliideo, Inc., 18 Cal. Rptr. 2d 790, 793-95 (Ct.
App. 1993)).

194. 1d. (citing Braun v. Chronicle Publ'g Co., 61 Cal. R{@d 58, 61 (Ct. App. 1997)).
195 Id.

196. Id. (citing Four Navy Seals v. Associated Press, 41%upp. 2d 1136, 1149 (S.D. Cal.
2005); Terry v. Davis Cmty. Church, 33 Cal. Rptt. 1315, 153-54 (Ct. App. 2005)).

197 Id. at 1112.
198. The statute provides that “[flor purposes of\R®3.60.050, the use of a name, voice,
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cause of action for misappropriatibfi.The court further ruled that the
Copyright Act® preempted plaintiff's state law clairffs.Finally, the
court ruled that the plaintiff had not shown byarleand convincing
evidence a probability of prevailing on the meuifs his invasion of
privacy claim becausBickodisclosed no facts of intimate details of the
plaintiff's life that are highly offensive to therdinary reasonable
persort®? The court concluded that because Dog Eat Dog ieelvan

its motion, it was entitled to the $10,000 statytiime and its reasonable
attorneys’ feed”

As the first case interpreting RCW 4.24.52850nsonset a number of
important precedents. First, the court enunciated tivo-step burden
shifting analysis, thereby setting clear guidarcsubsequent courts on
how to evaluate a motion to strik&.Second, the court recognized that
the anti-SLAPP statute must be construed libertlyeffectuate its
general purpose of protecting participants in pubbntroversies from
an abusive use of the couftdThird, the court did not hesitate to apply
the statute to a media defendant, including a meefiendant who might
have more resources to fight a SLAPP claim, as emetp with the
citizens who fought the developers iGilman and Right-Price
Recreatiorf® Fourth, the court did not limit use of the statute
traditional anti-SLAPP claims such as defamatiorinberference with
business opportunities, but instead extended itight of publicity
claim$®” and invasion of privac$® Fifth, the court recognized that
“public concern” covered the broader topic $icko (health care in
America) rather than the particular incident thne plaintiff complained
about?® Sixth, the court looked to California law in itstérpretation of

signature, photograph, or likeness in connectioth wnatters of cultural, historical, political,

religious, educational, newsworthy, or public iesr including, without limitation, comment,
criticism, satire, and parody relating thereto,llshat constitute a use for which consent is reeghir

under this chapterWAsH. Rev. CobE § 63.60.070 (2010). RCW 63.60.050 is Washington State
right of publicity statute.

199 Aronson 738 F. Supp. 2d at 1114.
200. 17 U.S.C. §8 101-1332 (2006).
201 Aronson 738 F. Supp. 2d at 1116.
202 Id.at 1117.

203 Id.

204 Id.at1110.

205 Id.

206 Id.at1111.

207. |d.at1114.

208 Id.at1116-17.

209 Id.at 1110-12.



2012] AVIEW FROM THEFIRST AMENDMENT TRENCHES 523

the statuté'® Subsequent decisions have also looked to Califarases
for guidance on interpreting the new stafilteReliance on California’s
case law is important as courts interpret the neatute and establish
precedents because California’s statute is oneheflroadest anti-
SLAPP statutes in the United St&t8sand has generated a wealth of
interpretive decisions.

F. Recent Efforts to Challenge Washington's NevirBhAPP Statute
Are Unlikely to Succeed

The anti-SLAPP statute is not without its criti€ame plaintiffs have
argued that the statute is unconstitutidhdht least one federal court in
Washington has rejected the argument: “[T]he assethat the Anti-
SLAPP Act is unconstitutional is questionable giwbat California’s
Anti-SLAPP Act, which is substantially similar toashington’s statute,
has been litigated multiple times and not held nstitutional.***

Plaintiffs who seek to argue that the statute isounstitutional are
unlikely to succeed because the challenging pasgrdthe burden of
showing that a statute is unconstitutional, and thaden is a high
one?® The Washington State Supreme Court has statetstiaaites are
presumed constitutional and that a statute’s ohgdle has a heavy
burden to overcome that presumption; the challengest prove that the
statute is unconstitutional beyond a reasonablétdétf

[T]he “beyond a reasonable doubt” standard usechvehstatute
is challenged as unconstitutional refers to the that one

210 Id.at 1110.

211 See, e.g.Phillips v. Seattle Times Co., No. C11-561RSM]12Q).S. Dist. LEXIS 115753
(W.D. Wash. Oct. 5, 2011) (citing the Californiatie®LAPP statute); Phx. Trading, Inc. v. Kayser,
No. C10-0920JLR, 2011 U.S. Dist. LEXIS 81432, a® {@V.D. Wash. July 25, 2011) (applying
California law); Castello v. City of Seattle, No1@G1457MJP, 2010 U.S. Dist. LEXIS 127648, at
*13-14 (W.D. Wash. Nov. 22, 2010But seeN.Y. Studio, Inc. v. Better Bus. Bureau of Alaska,
Or., & W. Wash., No. 3:11-cv-05012-RBL, 2011 U.SstDLEXIS 62567, at *9-10 (W.D. Wash.
June 13, 2011) (declining to use California preotdmsed on a difference in language between
WASH. ReEV. CODE § 4.24.525(4)(b) (2010) andaC. Civ. PrRoc. CoDE § 425.16(b)(1) (West Supp.
2011)).

212. Hartzlersupranote 43, at 1262.

213 Seeg.g, Castellg 2011 U.S. Dist. LEXIS 6438, at *13.

214, 1d. (citing Equilon Enters. v. Consumer Cause, In2.P33d 685 (Cal. 2002)).
215 Seel.Y. State Club Ass'n v. City of New York, 487 U.K.17 (1988).

216. Sch. Dists. Alliance for Adequate Funding oé&gal Educ. v. State, 170 Wash. 2d 599, 605,
244 P.3d 1, 4 (2010) (citing Wash. Fed'n of StatepE. v. State, 127 Wash. 2d 544, 558, 901 P.2d
1028 (1995))see alsdNunez v. City of San Diego, 114 F.3d 935, 944 ©th 1997) (citing City
of Cleburne v. Cleburne Living Ctr., Inc., 473 U432, 439-40 (1985)) (presuming that statutes are
constitutional).
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challenging a statute must, by argument and relseaonvince
the court that there is no reasonable doubt that dfatute
violates the constitution. The reason for this hgyhndard is
based on our respect for the legislative branajogErnment as
a co-equal branch of government, which, like ther;as sworn
to uphold the constitution. ... Additionally, tHeesgislature
speaks for the people and we are hesitant to strikdy enacted
statute unless fully convinced, after a searchagal analysis,
that the statute violates the constitution.

Plaintiffs challenging the law particularly objewt their burden of
showing a prima facie case by clear and convin@nglence. By
requiring clear and convincing proof of all elenwwnf the plaintiff's
prima facie case in response to a dismissal matienlegislature merely
codified the common law of defamation frdvtark v. Seattle Timeg®
where the Washington State Supreme Court held “dhatefamation
plaintiff resisting a defense motion for summarydgment must
establish a prima facie case by evidence of coingnclarity.”™® Even
if the statutedid make a change to the existing case law, the Waishin
Legislature has the power to modify the common?&was well as
statutory rights and causes of actigh.

V. BROAD ANTI-SLAPP STATUTES SUPPORT POST’'S
THEORY OF PUBLIC DISCOURSE AND DEMOCRATIC
LEGITIMATION

RCW 4.24.525 provides immunity for, inter alia, aral or written
statement submitted “in a place open to the puirlia public forum in
connection with an issue of public concern” andrifaother lawful
conduct” that furthers the right of free speech ¢mnnection with an
issue of public concern, or in furtherance of theereise of the

217 Sch. Dists. Alliancel70 Wash. 2d at 605-06, 244 P.3d at 4 (altersiiomorginal) (quoting
Island Cnty. v. State, 135 Wash. 2d 141, 147, 938 B77 (1998)).

218. 96 Wash. 2d 473, 635 P.2d 1081 (1981).

219 Id. at 487, 635 P.2d at 1089. The Court noted thaptliey reasons, based on the First
Amendment, for an early review of a plaintiff's éghce by a convincing clarity standard continue
to be persuasivéd. at 487, 635 P.2d at 1088e¢e alsdHerron v. KING Broad. Co., 112 Wash. 2d
762,768, 776 P.2d 98, 101 (1989).

220. Seeliberty Warehouse Co. v. Burley Tobacco GrowersboMktg. Ass’n, 276 U.S. 71,
89 (1928) (“[T]he present controversy concernsadug, and a state may freely alter, amend, or
abolish the common law within its jurisdiction.”).

221 SeeSofie v. Fibreboard Corp., 112 Wash. 2d 636, 668, P.2d 711, 727 (1989) (“It is
entirely within the Legislature’s power to definarameters of a cause of action and prescribe
factors to take into consideration in determiniiadility.”).
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constitutional right of petition?” The statute does not define “public

concern,” although lawmakers provided some guidamten they
explained that “[i]t is in the public interest foitizens to participate in
matters of public concern and provide informatiorptiblic entities and
other citizens on public issues that affect thertheuit fear of reprisal
through abuse of the judicial proce$8'The task of explaining what
“public concern” means has been left to the courisAronson the
federal court noted that “[tfihe Washington Legigtathas directed that
the [anti-SLAPP] Act be applied and construed Eitigr’?** Aronsonset
the tone, and several Washington courts in subsg¢qoases have
broadly construed “public concern.” For instanaePhoenix Trading,
Inc. v. Kaysef? the court applied the anti-SLAPP statute to statgm
about the quality of toothbrushes used in New Yjmikons??® In New
York Studio, Inc. v. Better Business Bureau of kKeaOregon and
Western Washingtgfi’ a court applied the statute to a Better Business
Bureau press release about talent audifiths.

A broad construction is consistent with court iptetations of
“public concern” involving Washington cases that rd involve anti-
SLAPP claims. For example, the Washington CourfAppeals found
that a dispute between two companies, though dbtgngrivate,
nonetheless touched on a matter of public conceaftware piracy—
requiring a libel plaintiff to prove a higher levelf fault?*® The
Washington State Supreme Court has found that “theslightest tinge
of public concern is sufficient” when deciding thlevel of protection
afforded a public employee’s speéch.

Because the statute is modeled, in part, on Caldty statute, the
cases from that state are instructive in interpimia of “public
concern.” California courts have found that andessf public interest”

222. \WASH. REv. CODE §4.24.525(2)(d), (e) (2010).

223. Public Participation Lawsuits—Special MotionStrike Claim, ch. 118, 2010 Wash. Sess.
Laws 921, 924 (codified at WéH. REV. CODE § 4.24.525).

224. Aronson v. Dog Eat Dog Films, Inc., 738 F. S#1p1104, 1111 (W.D. Wash. 2010).
225. No. C10-0920JLR, 2011 U.S. Dist. LEXIS 8143@bD. Wash. July 25, 2011).

226 1d. at *5.

227. No. 3:11-cv-05012-RBL, 2011 WL 2414452 (W.D.s&WaJune 13, 2011).

228 Id.at*3.

229. Alpine Indus. Computers, Inc. v. Cowles Pulifg., 114 Wash. App. 371, 393, 57 P.3d
1178, 1190 (2002).

230. White v. State, 131 Wash. 2d 1, 12 n.5, 928 B9, 404 (1997) (emphasis added) (quoting
Binkley v. City of Tacoma, 114 Wash. 2d 373, 388,187 P.2d 1366, 1373 (1990)) (finding that
nurse’s internal report about patient's abuse vigaiblic concern for purposes of plaintiff's claim
under 42 U.S.C. § 1983 and the First Amendment).
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is “any issue in which the public is interestétt The court explained:
“In other words, the issue need not be ‘signifitambe protected by the
anti-SLAPP statute—it is enough that it is one imcl the public takes
an interest®?

In our opinion, a broad anti-SLAPP statute is @l a democratic
society. As Post explained, free speech advaneegtal of democratic
legitimation by ensuring that public opinion renmiopen to the
subjective engagement of aff* Washington’s new statute takes a
tremendous leap toward this goal by providing newatgtions to a
broad range of speech. As discussed above, the igash State
Supreme Court has found that “even shightest tingeof public concern
is sufficient” when deciding the level of protecti@afforded a public
employee’s speecfi! It is difficult to imagine speech that isot
covered.

Reported decisions show that the statute has biéertiee and met
its goals. One such goal is protecting citizensnfretaliatory litigation.
RCW 4.24.525 has been invoked successfully by gowent employees
accused of defamation for statements made to thiarfié the Better
Business Bureau for statements made in a presasedié and a
company writing letters to New York City officiatd’ All of these
defendants likely would not have been protectedR&GW 4.24.510
because their speech was not directed to a govetnestity. In
addition, the new statute has achieved its goalrofpt resolution of
meritless claims by significantly shortening théde liof non-viable
SLAPP claims from a matter of years to morftfis.

Because our practices focus on defending the Rirstndment, we

231. Nygard, Inc. v. Uusi-Kerttula, 72 Cal. Rptr. 2d0, 220 (Ct. App. 2008) (emphasis in
original).

232 Id.

233. PosT, supranote 1, at 28.

234 White 131 Wash. 2d at 12 n.5, 787 P.2d at 404 n.5.

235. Castello v. City of Seattle, No. C10-1457MJB1@ U.S. Dist. LEXIS 127648, at *6-7
(W.D. Wash. Nov. 22, 2010) (statements made tdegitgon news station).

236. N.Y. Studio, Inc. v. Better Bus. Bureau of AasOr., & W. Wash., No. 3:11-cv-05012-
RBL, 2011 U.S. Dist. LEXIS 62567, at *2—-3 (W.D. Wasdune 13, 2011).

237. Phx. Trading, Inc. v. Kayser, No. C10-0920J2R11 U.S. Dist. LEXIS 81432 (W.D.
Wash. July 25, 2011).

238. The Castello lawsuit was filed in August 2010 and a court dissed the claims in
November 2010, some three months laBastellg 2010 U.S. Dist. LEXIS 127648, at *Aronson
was filed in April 2010 and dismissed in August @pfiour months later. Aronson v. Dog Eat Dog
Films, Inc., 738 F. Supp. 2d 1104, 1109 (W.D. W&1.0). Finally, theNew York Studielaims
were filed in January 2011 and dismissed in Juriel 2five months latefN.Y. Studip2011 U.S.
Dist. LEXIS 62567.
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know the toll litigation takes on a person defegdiheir right to speak
out on and contribute to public opinion. If merste lawsuits are
dismissed early, the defendants are spared theandstmotional toll of
unnecessary litigation. Encouraging the promptlmiem of meritless
defamation actionswhether it be through a special motion to strike
under the anti-SLAPP statuteMsark summary judgment motidi or a
simple motion to dismiss for failure to state aimola-is the paramount
goal, because the threat of litigation can havehilirgg effect upon
constitutionally protected free speech rigitsights that Dean Post so
eloquently advocates for and endorses in his book.

CONCLUSION

Since 1989, Washington has struggled to provide rcagiate
safeguards to enable ordinary citizens to exercidemocratic
competence” and to participate in “public discotiregthout fear of
pauperization by litigation, which are significadangers posed by
SLAPP plaintiffs: “Because of the cost that it éistathe threat of
lengthy litigation becomes vital to a SLAPP’s effeeness. Plaintiffs
rarely win in court but often realize their ultirragoal: to devastate the
defendant financially and chill the defendant's lulnvolvement.?*
By focusing its protections on speech involving tera of public
concern, RCW 4.24.525 directly fosters democrategitimation.
Furthermore, the law directly protects all “lawfidnduct in furtherance
of the exercise of the constitutional right of frggeech in connection
with an issue of public concern, or in furtheranédhe exercise of the

constitutional right of petition?*? which is consistent with the “contours

239 See supraotes 218-219 and accompanying text.

240, SeeMark v. Seattle Times, 96 Wash. 2d 473, 484—-85,.28 1081, 1088 (1981) (“Serious
problems regarding the exercise of free speechfraedpress guaranteed by the First Amendment
are raised if unwarranted lawsuits are allowedrézged to trial. The chilling effect of the pendgnc
of such litigation can itself be sufficient to caittthe exercise of these freedoms.” (quoting Vait
KING Broad. Co., 1 Wash. App. 250, 255, 460 P.2@ @069)));see alsdBaker v. L.A. Herald
Examiner, 721 P.2d 87, 96 (Cal. 1986); Barnettenr Publ'g Co., 36 P.3d 145, 147 (Colo. App.
2001); Andrews v. Stallings, 892 P.2d 611, 616 (NGt. App. 1995);cf. Franchise Realty
Interstate Corp., v. S.F. Local Joint Exec. Bd2 $42d 1076, 1082—-83 (9th Cir. 1976) (“[W]here a
plaintiff seeks damages or injunctive relief, otthdor conduct which is prima facie protected by
the First Amendment, the danger that the mere pmydef the action will chill the exercise of First
Amendment rights requires more specific allegatitvas would otherwise be required.”).

241. Tom Wyrwich, Commen# Cure for a “Public Concern™: Washington's New A&LAPP
Law, 86 WASH. L. REV. 663, 666—67 (2011).

242. \WAsSH. REv. CODE §4.24.525(2)(e) (2010).
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of First Amendment coverage” advocated by Dean.Bdsinally, by
providing compensation to those defendants who baes sued for the
exercise of their free speech rights but “lack veses to sufficiently
participate in the formation of public opinion,”emew statute directly
promotes Dean Post's goal of securing “democratgitimation in a
modern culturally heterogeneous st&féhdeed, the right to participate
in “public discourse” is promoted with a substaatimmunity that we
believe is equal to Dean Post’s constitutional geald values.

243. PosT, supranote 1, at 15.
244 |d.at 18.
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