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Stephen C. Mouritsén

Abstract Courts and scholars disagree about the quantum of evidence that is necessary to
determine the meaning of contractual provisions. Formalists favor excluding extrinsic
evidence unless the contractual text is found to be ambiguous. Contextualists, by contrast,
look to extrinsic evidence to support claims about contractual meaning even absent a finding
of ambiguity. The formalist approach is faulted for failing to proddaeaningful account of
WKH SDUWLHVY LOWHQWLRQV DQG IRU SODFLQJ KHDY\ UHOLDQFH
intuitions and generalse English dictionariesboth problematic guides to plain meaning.
At the same time, the contextualist approach may impiggeficant costs on the contracting
parties and invite strategic behavior.

Corpus linguistics offers a middle way. Corpus linguistics draws on evidence of language
use from large, coded, electronic collections of natural langufsgeguage used inatural
settings, rather than language elicited through interviews or surveys. These may include
collections of texts from newspapers, magazines, academic articles, or transcribed
conversations. These collections of texts are referred to as corpora (thleoplaorpus).
Linguistic corpora can be designed to model the linguistic conventions of a wide variety of
speech communities, industries, or linguistic registers. Because large, sophisticated linguistic
corpora are freely available, language evidencemfrdinguistic corpora offers a
comparatively lowcost alternative to the vast quantity of extrinsic evidence permitted by
contextualist interpretive approaches. Moreover, by evaluating corpus evidence, judges and
lawyers can create a more accurate, evidéased picture of contractual meaning than can
EH IRXQG LQ WKH IRUPDOLVW MXGJH§s¢ dgtioQaiyX LVWLF LQWXLWLRQ RU

Moreover, corpora can provide objective evidence of the linguistic conventions of the
communities that draft and agoverned by the agreements judges and lawyers are called
upon to interpret. Corpus evidence can give content to otherwise vague legal concepts and
provide linguistic evidence to aid in the evaluation of claims about the meaning (or
ambiguity) of a contraoal text. Below | outline how corpus linguistic methods may be
applied to the interpretation of contracts.
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INTRODUCTION

When interpreting the undefined terms in a contract, judges often turn
to the secalled Plain Meaning Rule, an interpretive heuristic that
requires courts to consider only thext of the contract and exclude
extrinsic evidence, provided that the text of the contract is unambiguous.
,Q D IDPLOLDU IRUPXODWLRQ WKH 5XOH VWDWHYV '
meaning is discernible in the language of the contract, no extrinsic
evidence of surrounding circumstances may be admitted to challenge
WKLY LOQWHUSUHWDWLRQ ~

The Plain Meaning Rule is often justified on the grounds that it
prevents strategic behavior and the fear that allowing contracts to be
SFKDOOHQJHG LQ WHHVIQHDWH DFEWWBE BQWHQW ™ ZL
disorder or even chaos, waiting to be exploited by unscrupulous litigants
ZKR GHPDQG D ERQXV WR GR ZKDW I IWKd\ DOUHDG\
FDVHV 3WKH GLVDJUHHPHQW RIWHQ PDQLIHVWYV L\
of the parties, whose interpretations may more realistically reflect their
ODZ\HUVY FOHYHU SRVW KRF DUJXPHQWYV WKDQ |
PHDQ&E The Rule is also justified on the grounds of efficiehcy.
Parties may prefer a strong Plain Meaning Radieving that it lowers
judicial search costs by limiting the number of sources a judge has to

1. 5 MARGARET N. KNIFFIN, CORBIN ON CONTRACTS & 24.7, at 33 (Joseph M. Perillo ed. 1998).
This Article addresses the Plain Meaning Rule and focuses on questions of linguistic ambiguity in
contractual texts. While #éhdistinction between the Plain Meaning Rule and the Parol Evidence
5XOH LVQYW DOZD\V FOHDU KHUH , DGRSW WKH IUDPHZRUN VXJJHVYV
UHVWDWHY WKDW WKH 3DUROH (YLGHQFH 5XOH DVIBOWRHVY$ FRXUW
prior negotiations in order to interpret a written contract unless the writing is (1) incomplete, (2)
DPELJXRXV RU WKH SURGXFW RI IUDXG PLWAPDINTh&U D VLPLODU E
Parol Evidence Rule, the Plain Meaning &uind the Principles of Contractual Interpretatidd,6
U. Pa. L. Rev. 533, 534 (1998). Under this formulation, the Plain Meaning Rule is the second
exception to the Parol Evidence Ruk.at 534 n.1.

2. Peter Linzer,The Comfort of Certainty: Plain Meaning and the Pafnfidence Rule71
FORDHAM L. REV. 799, 804 (2002).

3. Lawrence M. SolarRernicious Ambiguity in Contracts and Statyté8 CHI.-KENT L. REV.
859, 861 (2004).

4. Richard A. PosneAn Economic Approach tine Law of Evidengeés1 STAN. L. REv. 1477,
1517 (1999).
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consider to find plain meanirtgA strong Plain Meaning Rule may also

allow judges to resolve more cases at earlier stages of the litigidron (

example at the motion to dismiss or summary judgment stage) and thus
SUHGXFH WKH QXPEHU RI LQWUDFWDEOH FUHGLELO
FRQWUDFW °

While intuitively appealing, the Plain Meaning Rule faces a number
of challenges. For example, consider theecasan ecological tourism
company that seeks to recover from its insurer for failing to defend a
QHJOLJHQFH DFWLRQ DULVLQJ IURP D FXVWRPHI
occurred while snorkelingThe insurance contract at issue makes clear
WKDW LW GRMR @QRR\GDBSDQMXU\T >LQFOXGLQJ GH
while practicing for or participating in any sports or athletic contest or
HIKLELWLRQ WK BDWis\Rises ¥he RugstiehIs” snorkeling a
sport? To resolve this question the court invokes thim Rleaning Rule
and cites dictionary definitions that show that sport is defined as-a rule
based athletic competition, and that snorkeling must therefore fall
outside of the plain meaning of spbrt.

The court, like many courts before it, ignored a pdhfeavell-
attested? alternative senstof the word it was purporting to define.
Indeed, the same dictionaries cited by the court also define sport as a
SUHFUHDWLRQDO DFWLYLW\ ~ ZEWhk Boim\iou HIHUHQF H
only failed to take into accom an alternative sense, but had no way of
knowing the comparative prevalence of the competing senses in the
relevant contractual context and no basis for concluding that one should
be preferred over the other. These problems faced in the snorkeling case
are hardly idiosyncratic. They are similar to problems faced by other
courts when called upon to interpret contractual language.

6. Id.

7. Hawaiian Isle Adventures, Inc. v. North Am. Capacity Ins. Co., 623 F. Supp. 2d 1189 (D.
Haw. 2009).

8. Id. at 1193.

9. Id. at 1197.

10. Throughout this UWLFOH , XVH WKH ZRUGV 3SDWWHVW" DQG 3SDWWHVWDW
PHDQ 3WR HVWDEOLVK RU YHULI\sedV Kitbst KIFRRAMWERSTERD ZRUG@ °
https://www.merriamwebster.com/dictionary/attest [https://perma.cc/QEZ8B], and not in thie
legal sense to meaA>W @ R EHDU Z LSFeQAHSSWBLAOK B VAN IDIGTIONARY (11th ed.

2019).

11 7TKURXJKRXW WKLV $UWLFOH |, XYHR@RH RR UG YK QDHP HDR) IUGHI Y U
FDQ EH HVYWDEOLVKHG IRU D ZRUG RU SKUDVH DQBRIRYHUHG E\ D GH
HARTMANN & GREGORYJAMES, DICTIONARY OF LEXICOGRAPHY 125 (2002) (emphasis omitted).

12. Seednfra notes141448



2019] CORPUSBASED CONTRACT INTERPRETATION 1341

Linguistic corpora can help judges and lawyers evaluate and work to
resolve problems of finding meaning in contractual langu@ypepus
linguistics may chart a middle way between the formalist and
contextualist approaches to contract interpretation, which permits the
consideration of extrinsic evidence even absent a finding of ambiguity.
As discussed below, corpus linguistics pd®s judges and lawyers with
objective information about language use without some of the
prohibitive costs and risks of strategic behavior associated with
contextualist approaches to interpretation. Corpus linguistics may help
give content to otherwise vagH OHJDO FRQFHSWV OLNH 3SODI
SDPELJXLW\ " DQG 3SFRQWH[W ~ $QG FRUSXV OLQJXL
of language usage that cannot be obtained through introspection or from
dictionarieg evidence of the syntactic, semantic, and pragmatic
contextsin which contractual terms are used, and evidence of the
language usage from particular speech communities at a particular point
in history. For example, while dictionaries typically only take account of
word-level meaning, a corpus user may examine usage phrase or
even sentence level. Linguistic corpora can be constructed to represent
the linguistic conventions of a particular industry or region. They can be
designed to reflect the linguistic conventions of different time periods.
They can provide #ir users with evidence of language use that is not
available in a dictionary and not available via introspection.

But corpora are not a panacea. They are not a black box that will
provide definitive, objective answers to every interpretive question.
While linguistic corpora can present objective evidence of language use,
corpus design and the interpretation of corpus evidence requires human
judgment.

Corpora can provide evidence of the way that language is used by the
contracting partie3 evidence that wasot previously available via
dictionaries or introspection. It is not possible in this Article to anticipate
all of the ways in which corpus evidence may be brought to bear on
guestions of contract interpretation. In this respect, the problems
discussed Hew are both illustrative, but also exploratérihey
demonstrate the kinds of language evidence that corpora make available,
but also highlight questions that require additional research.

Corpus linguistics has already begun to play a role in the
interpregition of legal texts, both of statutéand of the Constitutioff.

13. SeePeople v. Harris, 885 N.W.2d 832, 88® (Mich. 2016); State v. Rasabout, 356 P.3d
1258, 1271 (Utah 2015) (Lee,X, concurring); Thomas R. Lee & Stephen C. Mouritdadging
Ordinary Meaning 127 YALE L.J. 788 (2018); NoteStatutory Interpretatior— Interpretive Tools
— Utah Supreme Court Debates Judicial Use of Corpus LinguisticState v. Rasabous56 P.3d
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And linguistic corpora have also played a role in discussions of
trademark law® To date, no one has addressed the contribution
linguistic corpora can make in providing an evidebased meaas of
evaluating questions of contractual plain meaning and ambiguity.

Part | outlines how corpus linguistic methods may be applied to
guestions of contract interpretation. Radiscusses both the theoretical
and operational challenges of current apphes to plain meaning.
Partlll introduces corpus linguistics as an alternative to traditional
approaches to plain meaning. Paft addresses four problems of
contract interpretation to illustrate the corfpssed approach. Paft
discusses both contribatis of? and challenges tthe application of
corpus methods to questions of contract interpretation \MPatdncludes
this Article.

.  CHALLENGES TO PLAINMEANING IN CONTRACT
INTERPRETATION

Courts face a number of challenges when they seek to determine the
meaning of contractual terms. These challenges are addressed below.

A. Formalism, Contextualism, and the Middle Way

Courts and scholars disagree about the quantum of evidence that is
necessary to determine the meaning of contractual provisions (even in
the absence of a finding of ambiguif§)Contextualists, following the
Restatement of Contracts and the Uniform Commercial Code (UCC),

1258 (Utah 2015)129HARV. L. Rev. 1468 (2016); Stephen C. Mouritsétard Cases and Hard
Data: Assessing Corpus Linguisties an Empirical Path to Plain Meaningl3 CoLuM. Sci. &
TECH. L. REV. 156 (2011); Stephen C. Mouritsefhe Dictionary Is Not Fortress: Definitional
Fallacies anda CorpusBased Approach to Plain Meaning010B.Y.U. L. Rev. 1915, 1915 (2010)
[hereinafter MouritsenThe Dictionary is Not a Fortregs

14. See, e.gJennifer L. MascotiWho Are Officers of the United State@ STAN. L. REv. 443

GLVFXVVLQJ WKH RULJLQDO PHDQLQJ RI WKH SKUDVH 3RIILFHUV

How Big Data Can Increase Originalism’s Methodological Rigor: Using Corpus Linguistics to
Reveal Original Language Conventiori® U.C. DAvIS L. Rev. 1181 (2017) (discussing the use of
linguistic corpora in constitutional interpretation); Lawrence M. So@aan Corpus Linguistics
Help Make OriginalismScientific? 126 YALE L.J. FORuUM 57 (2016) (same); James C Phillips,
Daniel M. Ortner, Thomas R. Le€orpus Linguistics & Original Public Meaning: A New Tool to
Make Originalism More Empiricall26YALE L.J. FORUM 20 (2016) (same).

15. SeeBarton Beebe & Jeanne C. From&re We Running Out of Trademarks? An Empirical
Study of Trademark Depletion and Congestit81 HARV. L. Rev. 945 (2018); Paul J. Heald &
Robert Braueis, The Myth of Buick Aspirin: An Empirical Study of Trademark Dilution by Product
and Trade Name82CaARDOZOL. Rev. 2533, 257475 (2011).

16. See, e.g.Eric A. Posner,The Parol Evidence Rule, the Plain Meaning Rule, and the
Principles of Contractual Interpretatioi46U. PA. L. REv. 533, 572 (1998).
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look to extrinsic evidence even before there is a determination that the

language of the contract is ambigudUshis evideQFH PD\ LQFOXGH 3WKt
situation and relations of the parties, the subject matter of the

transaction, preliminary negotiations and statements made therein,
XVDJHV RI WUDGH DQG WKH FRXUWIKrikb GHDOLQJ E
fault the contextualist approach to finding meaning in a contract for

imposing significant costs on the contracting parties and inviting

strategic behavior that may ultimately deny contracting parties the

benefit of their bargait® Moreover, it isnot always clear that evidence

of a consistent usage of trade, for example, actually exists, or that
MXGJHVY HYDOXDWLRQ RI WKDW HYLGHQFH LV
predictable?®

Formalists, by contrast, justify the Plain Meaning Rule on the grounds
of efficiency and predictability, and they exclude extrinsic evidence
absent a finding of ambiguity. Critics fault the formalist approach for
IDLOLQJ WR SURYLGH D PHDQLQJIXO DFFRXQW R|

17. SeeRESTATEMENT (SECOND) OF CONTRACTS @ 212 cmt. b AM. LAW INST. 1981) (noting
WKDW FRQVLGHUDWLRQ RI HIWULQVLF HYLGHQFH VKRXOG 3LV QRW Ol
WKH ODQJXDJH XVHG LV DPELJXRXV’

18. Id.

19. SeeTrident Ctr. v. Conn. Gen. Life Ins. Co., 847 F.2d 564, 569 (9th Cir. 1988) (critiquing
WKH FRQWH[W XD O L \evenivBed the Badnaciord isety/dizedble, even if it involves
only sophisticated parties, even if it was negotiated with the aid of counsel, even if it results in
contract language that is devoid of ambiguity, costly and protracted litigation cannatithedaif
RQH SDUW\ KDV D VWURQJ HQRXJK PRWLYH IRU FKDOOHQJLQJ WKH
Exposition and Formalism (Feb. 2017) (unpublished manuscript),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2913620 [https://perma.etREH2 37 K H
more evidence one allows into interpretation, the less certain the outcome. The costs of such
uncertainty in the contractual setting can be especially high. A party that wants to organize its
behavior in light of the legal effects of a contractuakagent needs to be able to predict how an
adjudicator will later interpret that agreement. To the extent thicker interpretive rules reduce
SUHGLFWDELOLW\ WKH\ LPSRVH DQ DGGLWLRQDO FRVW RQ WKH SDUW

20. Lisa Bernstein;The Questionable Empirical Basis of Article 2’s Incorporation Strategy: A
Preliminary Study 66 U. CHI. L. Rev. ILQGLQJ WKDW 3uXVDJHV RI WUD
MFRPPHUFLDO VW Dter@DdreGisedbyDive RoHeR idy not consistently exist, even in
relatively closeNQLW P HUFKD QW secRaB®iXaBleifvsteihMefchant Law in a Modern
Economy in PHILOSOPHICAL FOUNDATIONS OF CONTRACT LAW 238, 250 (Gregory Klass et al.
eds.,, 2014 3>&@RXUW GHWHUPLQDWLRQV UHODWLQJ WR WKH H[LVWHQF|
likely to be both inaccurate and highly unpredictable, as they are typically made on the basis of very
OLPLWHG LQIRUPDWLRQ ~

21. See Klasssupranote 19 DW 3S$OWKRXJK SODLQ PHDQLQJ UXOHV UHG>
adjudcation, increase predictability and can provide interpretive accuracy with respect to literal
meaning, they create a higher risk of correspondence errors. Plain meaning rules often produce
literalist interpretations, and literal meaning is sometimes alpo8 UR[\ IRU WKH SDUWLHVY DFV
DJUHHPHQW DQG LGHQWLILFDWLRQ RI WKH SDUWLHVY DFWXDO LQWHC
of contract interpretation. Where there is likely to be a gap, a thicker use meaning rule, despite its
extra costs, migvn EH WKH EHW W HRUt 6dCharkQ J.FGOR: & Robert E. Scathe
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Moreover, formalist decisionmaking about Plain Mieg often places

KHDY\ UHOLDQFH XSRQ WKH MXGJHTfV RZQ OLQJX
generaluse English dictionaries, both of which are problematic guides to

Plain Meaning?

The use of language evidence from linguistic corpora may chart a
middle way betwen the formalist and contextualist approaches to
contract interpretation. The corpus can provide the court with objective
evidence of language usage and give the court a more accurate picture of
the linguistic conventions of the contracting parties thascuisently
available through traditional modes of formalist interpretation. And the
use of language evidence from linguistic corpora, while certainly
requiring the expenditure of some time and effort, may be less costly
than assembling and presenting ewicke of usage of trade, course of
performance, and drafting and negotiating history that imposes cost
burdens on parties in contextualist jurisdictions. Moreover, to the extent
that the court or the parties looks to existing corpora for language
evidence, ti may be possible to address some of the concerns about
strategic behavior for current contextualist approaches.

B. Theoretical Challenges to Plain Meaning

When courts speak of plain meaning, they do so without a coherent,
shared, welbdefined, objective ation of what plain meaning actually
means? Similarly, in spite of its conceptual importance in the
interpretation of contracts, courts lack a coherent, shareddefatied,
objective definition of what ambiguity actually means. Nor do they have
a sharedand coherent method for discovering the ostensibly plain
language of a contract. While the Plain Meaning Rule is subject to a host

Limits of Expanded Choice: An Analysis of the Interactions Between Express and Implied Contract
Terms 73 CALIF. L. REv. 261, 311 DUJXLQJ WKDW SierUo@the) ldinR XV DSSOLFDW
meaning rule reduces interpretation error by encouraging more careful choices of clear, predefined
VLIQDOV’

22. See infrasectionll.B.

23. Indeed, even the justices of the United States Supreme Court appear unable to agree on the
definition of plain meaningSeeClark D. Cunningham et alRlain Meaning and Hard Cses 103
YALE L.J. 1561, 156365 (1994);see alsoRichard J. Lazarus & Claudia M. Newmaity of
Chicago v. Environmental Defense Fund: Searching for Plain Meaning in Unambiguous Ambiguity
4 N.Y.U. ENVTL. L.J. 3>7T@KH GHILQDWILRYRLISHVIHD PBQ\WKLQJ EXW
How much ambiguity is required before the meaning of a provision becomes ambiguous? Words are
hardly ever entirely free of ambiguity and there is almost always room for disagreement based on at
least plausible readings. 6D Q G UD ) Flyén§ Mitho@ R Statutory Basis: Why McDonnell
Douglas is Not Justified by Any Statutory Construction Methodp@idous L. REv. 743, 764+

3:KLOH WKH WHUP uSODLQ PHDQLQJY H[XGHWoOdVHQVH Rl VLPS

EH PLVSODFHG EHFDXVH WKH H[DFW FRQWRXUV RI SODLQ PHDQLQJ LQ
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of criticisms and has been rejected by the BfGfdd the Restatement
(Second) of Contracts,it is nevertheless the approatdken by the
majority of U.S. jurisdictiong® and, thus, continues to play an important
role in the interpretation of contracts.

7TKLQJV GRQYW LPSURYH ZKHQ FRXUWV WXUQ V
DPELJXLW\ 37KH SUREOHP ~ REVHUYHG 3URIHVV
3 Srhlps ironically, is that the concept of ambiguity is itself perniciously
ambiguous. People do not always use the term in the same way, and the
GLITHUHQFHV RIWHQ DS %HAB WProfgsRorJRiaX Q.QRWLFHG
60RFXP KDV REVHUYHG 3Wiguity ByHNW jdicRityQ DWLRQ RI
is entirely standardless and discretionary. The definitions of ambiguity
XVHG E\ FRXUWYV DUH WKHPVHOYHYV Nlo3tXH DPELJX
VWDWHYV GHILQH D FRQWUDFWXDO SURYLVLRQ DV I
fairly suscept EOH Rl GLIIHUHQW LQWHUSUHWDWLRQV ~’
VXVFHSWLEOH RI GLIIH suddéfinitignsViealeSopan W DW LR Q V
wide range of potential interpretations for contractual terms and provide
little guidance to courts struggling to take theile as the ultimate
arbiters of contractual clarity and ambiguity seriod8ly.

24. Peter Linzer,The Comfort of Certainty: Plain Meaning and the Palidence Rule71
FORDHAM L. Rev. 799, 824t 3.DUO /OHZHOO\Q KDG EXLOW PXFK RI Wl
&RPPHUFLDO &RGH XSRQ D UHMHFWLRQ RI WKH SODLQ PHDQLQJ UXOH
LQ IDFW 1 DQG E\ WKH &RGH KVMKG BIQHY/ DG B BIMIME WK URXJKRXW

25. SeeRESTATEMENT (SECOND) OF CONTRACTS supranotel7, o F P W PI&n rheaning
and extrinsic evidencdt is sometimes said that extrinsic evidence cannot change the plain meaning
of a writing, but meaning can almost never be plain except in a context. Accordingly, the rule stated
in Subsection (1) is not limited to cases where it is determined that the language used is ambiguous.
Any determination of meaning or ambiguity should only be made in the light of the relevant
evidence of the situation and relations of the parties, the s$ubjatter of the transaction,
preliminary negotiations and statements made therein, usages of trade, and the course of dealing
EHWZHHQ WKH SDUWLHV ~

26. See Linzersypra note24, at 800 (citingKNIFFIN, supranotel, ©24.7, at 34).

27. Lawrence M. SolarRernicious Ambiguity in Contracts and Statyte8CHI.-KENT L. REV.
859, 859 (2004).
28. Brian G. Slocum;The Importance of Being Ambiguous: Substantive Canons, Stare Decisis,
and the Central Role of Ambiguity Determinations i Administrative Stafg69MD. L. REv. 791,
794 (2010) (emphasis addedge alscAlan Schwartz & Robert E. Scotfontract Theory and the
Limits of Contract Law113YALE L.J. Q 3&RXUWYV VHOGRP GLVWLQJXLVK
pYDJIXHY DQG fuBDvA-BLRAXR Xarrowly, however, a word is vague to the extent that it
FDQ DSSO\ WR D ZLGH VSHFWUXP RI UHIHUHQWY RU WR UHIHUHQWV W
RU WR VRPHZKDW GLIIHUHQW UHIHUHQWYV LQ GLIITHUHQW SHRSOH ~
29. Michael B. RappaporfThe Ambiguity Rule and Insurantaw. Why Insurance Contracts
Should Not Be Construed Against the Draftdd GA. L. Rev. 171, 184 n.30 (1995) (collecting
cases).
30. (YHQ WKH QRWLRQ RI WKH SDUWLHVY LQWHQBteGMgMRPHWLPHY FKDU
Klass, Interpretation and Construction in Contract L2wJan. 2018) (unpublished manuscript) (on file
with Georgetown University Law Center), https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?
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Language evidence from linguistic corpora can help provide content
to otherwise vague terms in the law or help to identify conceptual
ZHDNQHVVHV ZLWK WHUPV® CDWHL3IISODWLQ PHEDBQL
SFRQWH[W ~

C. Operational Challenges to Finding Meaning and Ambiguity

Even if courts had a shared, coherent theory of what plain meaning
actually meant, it is not clear that courts would be able to implement
such a theory with the tool® W WKHLU GLVSRVDO LQ SDUWLF
own linguistic intuition and dictionaries.

1. The Limits of Intuition about Plain Meaning and Ambiguity

Courts sometimes make determinations about the meaning of a
contract without referencing dictionaries, éxsic evidence, or any
other evidence of meaning beyond the text of the corfrdot.such
FLUFXPVWDQFHY ZH FDQ LQIHU WKDW WKH FRXU
linguistic intuition to determine what the contract means. The human
language faculty is an exsrdinary system for communicating
information®? But language users are not particularly adept at
objectively and predictably identifying and resolving lexical ambiguities
when faced with higifirequency, highly polysemous wordgor
example,words that ocauvery often and that have a lot of different
sense$® This is a problem because word frequency is correlated with
polysemy®* That is, the more commonly a word is used, the more likely

article=2971&context=facpulpittps://perma.cc/4S5NV39 @ QRWLQJ WKDW WKH QRWLRQ RI WKt
SLOQOWNQ@WELJIJXRXV EHFDXVH LW LV QRW FOHDU ZKHWKHU LW UHIHUV WR Wt
intended exchange).

31 Slamow v. Delcol, 174 A.D.2d 725, 726 (N.Xpp. Div. 1991) (relying only on the text to
LQWHUSUHW D FRQWUDFW DQG KROGLQJ WKDW 3ZKHQ WKH WHUPV
XQDPELJXRXV WKH LQWHQW RI WKH SDUWLHV PXVW EH IRXQG ZLWKLQ

32. See generallyGISELA HeKANSSON & JENNIE WESTANDER, COMMUNICATIONS IN HUMANS
AND OTHER ANIMALS 122 (2014) (distinguishing human language from other methods of
communication).

33. Scott Crossley et alRolysemy and Frequency Use in English L2 Speak€sANGUAGE
LEARNING 573, 575 (2010). Historically, the reason for the ubiquity of polysemous words is
because people have preferred to take words and extend their meaning rather than create new words.
This preference, known as tHaw of least effort states that speakers Iweconomize their
vocabulary by extending word senses in order to conserve lexical storage space. Thus, over time,
word meanings are extended so that individual words possess multiple meanings. This is especially
true for more frequent words, which teradlde the most polysemous. Because frequent words have
the most senses, learners encounter highly polysemous words most often. However, highly
polysemous words, although unavoidable, also exhibit higher degrees of ambiguity and could thus
be more difficultto processld.

34. Id.
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it is to have many different sens€<Consider that the verb to carrp$h
forty-three separately defined senses in the Oxford English Dictionary
WKH 32(" ZKLOH WKH ZRUG EDWKE\RIiEW U\ KDV R
common a word is, the more senses it has, and the more senses it has, the
more likely two people are to disagree asittomeaning in a given
context¥” This leads to the counterintuitive result that judges and
lawyers are more likely to disagree about the meaning of common words
than the meaning of uncommon words.

This cognitive limitation may not be the only challenget thaurts
face when attempting to address questions of plain meaning and
ambiguity. At least one study has found that parties frequently and
systematically overestimate the degree to which they are likely to agree
with other parties to a contra€tThis phemomenon is referred to as false
consensus bias. Courts and parties may fail to recognize false consensus
bias and will, therefore, fail to recognize the legitimacy of different
readings of the contragt. 3V D FRQVHTXHQFH 3D MXGJH PD\
language tdie plain when in fact different people do not understand it
WKH VDPH zZzD\ DQG WKLV PD\ KDSSHQ HYHQ
XQGHUVWDQGLQJ LV VKDUHG RQO\ #\ D PLQRULW\ F

In addition, at least one study has found that simple judgments about
ambLJXLW\ PD\ EH LQIOXHQFHG E\ D*3aauyW\JV SROL
UHVXOW 3>W@KH SHUVRQ ZKR KDV D VWURQJ YLH
case (for reasons apart from the text) has trouble seeing the plausibility

35. 1d.

36. CompareCarry, OXFORDENGLISH DICTIONARY, https:/Aww.oed.com/view/Entry/282527?
rskey=MW9OPwT&result=3 (last visited May 15, 2019jth Bathymetry OXFORD ENG. DICTIONARY,
https:/imw.oed.com/view/Entry/16174?redirectedFrom=bathymetry (last visited May 15, 2019).

37. Id.; see alsOENEKO AGIRRE & PHILLIP EDMONDS, WORD SENSE DISAMBIGUATION :
ALGORITHMS AND APPLICATIONS QRWLQJ 3>K@LJK SRO\WHP\ KDV D GHWULPFH
the performance of disambiguation tasks); George Tsatsornis énaExperimental Study on
Unsupervised Grapbased Word Sense Disambiguatiom ALEXANDER GULBUKH,
COMPUTATIONAL LINGUISTICS AND INTELLIGENT TEXT PROCESSING184, 193 (2010) (noting that
human annotators have higher rates of disagreement when tasked with disambiguating highly
polysemous wordsKEITH BROWN & KEITH ALLAN, CONCISE ENCYCLOPEDIA OF SEMANTICS 224
(2009) (noting that accuracy on word sense disambiguation tasks declines whegeafimed sense
distinctions are required).

38. See Lawrence Solan Terri Rosenblatt & Daniel Oshersofalse Consensus Bias in
Contract Interpretation108CoLuMm. L. Rev. 1268, 128594 (2008).

39. Id.
40. Id. at 1294.

41. Ward Farnsworth, Dustin F. Guzior & Anup Malaimbiguity About Ambiguity: An
Empirical Inquiry into Legal Interpretation2 J. LEGAL ANALYSIS 257, 271 (2010).
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RI RWKHU ZD\V RI UHDG L GdnWiKHcirdoManc¥sSVH LQYRO®
3>L@l RQH SHUVRQ VD\V WKDW ERWK SURSRVHG
plausible, and a colleague disagrees, finding one reading too strained,

ZKDW LV WKHUH WR GR DERXW I''W EXW IRU HDFK W

Results like those discussénl the preceding paragraph have been
FDOOHG LQWR TXHVWLRQ E\ D VXEVHTXHQW VW
GHVLIJQHG WR 3:DVVHVV OHJDO SUREOHPV GHVLJC
SROLWLFDO ELDV LQ PHPEHMUhe sRutlyWound ttltH QHUD O S
3>M @ X G Jétsé dulturd boutlooks. . converged on results in cases
WKDW VWURQJO\ GLYLGHG FRPSDUD®fa@aid GLYHUVH F
WKDW 3SURIHVVLRQDO MXGJPHQW >Rl MXGJHV@ F
MLGHQWRWMHFWLYH FRJQLWLRQ fd wWasbhin SHFLHV R
known to generate political polarization. “*® However, if judges are
equipped to combat motivated reasoning, it does not necessarily follow
that judges have special advantages when called upon to identify
linguistic ambiguity. Some linguig information simply may not be
available to the judge via introspection.

This is not to say that the use of language evidence from linguistic
corpora will eliminate the influence of cognitive biases in judicial
reasoning about interpretive questions. rflis evidence requires
interpretation, analysis, and judgment. However, the evidence of
language use from a linguistic corpus can allow jurists to check their
intuitions about language usage and can allow the corpus user to verify
claims about language anttaning and make claims about language use
that are themselves verifiable or falsifiable.

2. Dictionaries and the “Baffled Judge™

Faced with the daunting task of finding plain meaning in contractual
ODQJXDJH MXGJHV ZLOO RIWHQHRVWVORRNQRH |IRY
a dictionary’2 ZKDW -XVWLFH 5REHUW -DFNVRQ UHIHUU
UHVRUW RI WK H? EH2Iti@tidG toMIXt®dardes often goes
handin-glove with invocations of the Plain Meaning Rule. A prominent

42. Id.

43. 1d. at 276.

44. Dan M. Kahan, et al‘/Ideology” or “Situation Sense”’? An Experimental Investigation of
Motivated Reasoning and Professional Judgme&h6U. PA. L. REV. 349, 354 (2016).

45, Id.

46. Id.

47. RANDOLPH QUIRK, STYLE AND COMMUNICATION IN THE ENGLISH LANGUAGE 86 (1982).

48. Jordarv. De George341 U.S. 223, 28(1951) (Jackson, J., dissenting).
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treatise on New York contract 8 REVHUYHYVY 3:KHQ LQWHUSUF}
contract, words and phrases used by the parties should be given their
plain meaning ... A dictionary can supply the common sense meaning
of words. It may be employed to determine the plain meaning of contract
W H UP While the treatise couches the use of dictionaries in
discretionary terms, dictionary use is not always a matter of judicial
discretion. Sometimes it is mandated by precedent and the failure to use
a dictionary can result in reversal. In Lorillard Tobaca € American
Legacy Foundatioff, the Delaware Supreme Court reversed a Chancery
Court opinion, holding:
>TKH@ 9LFH &KDQFHOORUYY DEDQGRQPHQW RI D
innovative review of how legal writers have used ordinary
words in their texts t@ascertain the plain meaning of the words
are not supported by precedent. Under wettled case law,
Delaware courts look to dictionaries for assistance in
determining the plain meaning of terms which are not defined in
a contract!
The trouble is that dtionaries simplydo notsay which meanings are
plain in the context of a given contract. Dictionaries do not set out to
LGHQWLI\ SODLQ PHDQLQJ $V WKH HGLWRUV RI
, QWHUQDWLRQDO 'LFWLRQDU\ H[SUHVVO\ VWDWH
evaluate senses or establish an enduring hierarchy of importance among
them. The best sense is the one that most aptly fitedgheext of an
actual genuine utterancé? As will be discussed more fully below,
linguistic corpora can give access to the comstext which actual
genuine utterances occur in ways that dictionaries cannot.

Even if dictionary editors set out to provide the plain meaning of
contractual terms, it is not at all clear that they would be able to do so.
Dictionary editors cannot possiblynticipate the contexts in which a
given word will be used in a given contra€ts Professors Hart and
6DFNV REVHUYHG LQ WKHLU LQIOXHQWLDO /HJDO 3
it is vital to observe, never says what meaning a word must bear in a

49. Glen Banks, 28.Y. PRAC., CONTRACT LAW @ 9:6 (2018).

50. 903 A.2d 728, 738 (Del. 2006).

51 Id.

52. WEBSTER$ THIRD NEW INTERNATIONAL DICTIONARY 17a (1971) (emphasis added).

53. Rickie Sonpal,Old Dictionaries and New Textualist1l FORDHAM L. Rev. 2177, 2206
3' Ldndlviés, by their very nature, do not provide the precise meaning of a word as it is
XVHG LQ D SDUWLFXODU FRQWH[W ~
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particulD U F R & Di¢tipheriés set out to document which meanings

are attested, not which meanings are plain or ordinary. Moreover,

dictionary making is a decidedly human endeavor. All but the most

recent dictionaries were produced with citation files thatiabde to be
SXQUHSUHVHQWDWLYH RI WKH ODQJXDJH DV D ZKR
ZKR 3DOO WRR RIWHQ LJQRUH FRPPRQ XVDJHV D
attention to uncommon ones. *°

Dictionaries are not complete repositories of every sense in which a
given word has been used and every context in which a given word has
appeared. While lexicographers have estimated the total number of English
ZRUGV DW WZR PLOOLRQ RU PRUH 3>H@YHQ WKH O
dictionaries contain well under half thity RWORUHRYHU 3>D@EULGJHG
collegiate dictionaries include a smaller number of words2andre
relevane WKH\ FRQWDLQ IHZHU DQG VKRUWHU GHILQLW
$QG 3DOO GLFWLRQDULHV PXVW GHDO ZLWK VSDFH O
OLVWLQJV DQG DPSOLILFDWLR®&Y FRQWDLQHG LQ WKIH

As demonstrated below, courts will sometimes attempt to bolster
claims about plain meaning by citing multiple dici@wies. But if
dictionaries do not contain the plain meaning of a given word in its
contractual context, then citing multiple dictionaries simply compounds
the problem. Moreover, it is not always clear that dictionaries have
arrived at their definitions oependently ">W @ KH KLVWRU\ Rl (QJ
lexicography usually consists of a recital of successive and often
VXFFHVVIXO DEPWKLRILSLEBFDXVH 3>G@LFWLRQDU\
HDFK RWKHUTV ERRNV DQG WKRXJK HGLWRUV IRU
what gound should be covered, they dare not depart too far from the
DUHD ODLG RXW E\®WKHLU FRPSHWLWRUV ~

54. HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS BASIC PROBLEMS IN THE
MAKING AND APPLICATION OFLAW 1190 (William N. Eskridge, Jr. & Philip P. Frickey eds., 1994).
55. SIDNEY I. LANDAU, DICTIONARIES: THE ART AND CRAFT OF LEXICOGRAPHY 104 (2d ed.
2001); see alsoDOUGLAS BIBER ET AL., CORPUS LINGUISTICS. INVESTIGATING LANGUAGE
STRUCTURE ANDUSE 3>8@LWDWLRQ VOLSY UHSUHVHQW RQO\ WKRVH FR
happens to notice (in some cases EMHQWLQJ RQO\ WKH PRUH XQXVXDO XVHV ~’
56. James J. Brudney & Lawrence Bau@gsis or Mirage: The Supreme Court’s Thirst for
Dictionaries in the Rehnquist and Robdfisis 55WM. & MARY L. REv. 483, 512 (2013)see also
JeanBaptiste Michael et alQuantitative Analysis of Culture Using Millions of Digitized Bqoks
331cl. 37KLV JDS EHWZHHQ GLFWLRQDULHYVY DQG WKH OHJ[LFR
evay dictionary must strike: It must be comprehensive enough to be a useful reference but concise
HQRXJK WR EH SULQWHG VKLSSHG DQG XVHG $V VXFK PDQ\ LQIUHT X
57. Brudney & Baumsupranote56, at 5124.3.
58. Id. at513.
59. LANDAU, supranote55, at43.
60. Id. at 402.



2019] CORPUSBASED CONTRACT INTERPRETATION 1351

Sometimes courts will appeal to the ranking of senses in a dictionary,
claiming that a given sense should be given priority because it is listed
3| LUV WE dictpnary! But the dictionaries most commonly relied
XSRQ E\ MXGJHV GR QRW UDQN WKHLU VHQVHV D
SRUGLQDULQHVYVY "~ DQG FRQVHTXHQWO\ VXFK D U
ranking of senses is fallaciofisAnd courts will sometimes hitrarily
select a single sense from a dictionary as the plain meaning, while
ignoring a relevant competing seriée.

Courts have failed to adopt a principled basis for choosing between
legal dictionaries and genenase dictionarie&* And courts have failed
to adopt a principled basis for selecting between prescriptive and
descriptive dictionarie®.

When attempting to account for historical usage, courts will
sometimes appeal to a dictionary published around the time the
document in question was executed.wdwer, this practice, while
intuitively appealing has many drawbacks. The publication date of a
historical dictionary can be deceptive as some historical dictionaries
were merely reprinted with a new addition and were not updated to
reflect contemporary age®® Moreover, historical dictionaries may rely
RQ XVDJH H[DPSOHV B3FRPSRVHG FHQWXULHV EHI
FRP S L°OAhG they may simply copy usage examples from prior
dictionaries® Courts have failed to adopt a principled standard for when
to usea historical dictionary?® If interpreters are going to attempt to
learn about the linguistic conventions prevailing at the time a document

61 SeeMouritsen, The Dictionary is Not a Fortressupranote 13, at 192429 (discussing
SUREOHPV ZLWK GLFWLRQDU\ XVDJH E\UPRNULWYY ER@@EsBB\HQWLINLQJ W
Brudney & Baumsupranote56, at51445.

62. SeeMouritsen, The Dictionary is Not &ortress supranote13, at 192429 (discussing the
6HQVH 5DQNLQJ )DOODF\ DQG QRWLQJ WKDW ERWK WKH :HEVWHU(fV 7
Oxford English Dictionary rank their senses historically, according to when a given sense first
appeared in the languagege als®Brudney & Baumsupranote56, at 51445.

63. State v. Rasabout, 356 P.3d 1258, 1274 (Utah 2015) (Lee, Associate C.J., concurring).

64. SeeBrudney & Baumsupranote56, at 510.

65. Id. at 507.

66. See Sonpakupranote53, at 2209t 3>6@RPH SRSXODU ROGHU GLFWLRQDULHYV
reprinted but even appeared in new editions without any substantive change to the body of the
dictionary. . .. Accordingly, judges who carefully choose the prigtior edition of an old
dictionary... ULVN UHO\LQJ RQ D GLFWLRQDU\ WKH VXEVWDQFH RI ZKLFK ID

67. Id. at 2207.

68. SeeJoseph W. Reed, JiNoah WebstersDebt to SamuelJohnson 37 AM. SPEECH 95

QRWLQJ WKDW IXO0O\ D WKLUG RI :HEVWHUfV GHILQLWLRQV ZHU

from Johnso without attribution).

69. SeeBrudney & Baumsupranote56, at 511.
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was executed, they will need a better source for historical usage than a
historical dictionary.

Indeed, because thieformation presented in dictionaries is more
complicated than judges sometimes recognize, Arthur L. Corbin urged
caution about drawing kngerk conclusions about plain meaning:

It is true that when a judge reads the words of a contract he may
jump to theinstant and confident opinion that they have but one
reasonable meaning and that he knows what it is. A greater
familiarity with dictionaries and the usages of words, a better
understanding of the uncertainties of language, and a
comparative study of moreases in the field of interpretation,
will make one beware of holding such an opinion so recklessly
arrived at’°

This is not to suggest that dictionaries cannot be useful in the
interpretation of contracts. To begin with, judges and lawyers can use
dictionaries for their most obvious purpdsdefining unknown terms.
Such a use of dictionaries is uncontrover§i@dictionaries may also be
used for purposes of attestatioto confirm that a contested sense of a
word has actually been used and recorded by dgraphers. In this
UHVSHFW XQDEULGJHG GLFWLRQDdI LtheVY DUH 3KL
meanings with which words have in fact been used by writers of good
repute. They are often useful in answering hard questions of whether, in
an appropriate context, gparticular meaning is linguistically
S HU P L VADidldd&ties can give interpreters a sense of the range of
possible uses a given word may have had. And because judges and
lawyers are often called upon to describe fine nuances between senses,
dictionarydefinitions can model the way in which to describe these fine
differences in meaning. But dictionaries cannot tell their readers the
meaning a word must bear in the particular context of a given contract.

Corpus linguistics may offer a more nuanced araligte picture of
language use than a dictiondrgsed approach to plain meaning. Corpus
linguistics is an evidenelkased approach to the study of language that

70. ARTHUR L. CORBIN, CORBIN ONCONTRACTS® 535 (1952).
71. SeelLawrence SolanWhen Judges Use Dictionarie88 AM. SPEECH 3.Q
other cases, the dictionary is used to give the reader a general sense of the word, which seems to me
an appropriate us& | WKH GLFWLRQDU\ ZKHWKHU RU QRRarseWelLV QHFHVVDU\
Sentence First: Curbing the Urge to Resort to the Dictionary when Interpreting Legal exts
N.Y.U. J. LEGIS & PuB. PoL ¥ 401 S'HILQLWLRQ LV DOUtRMIYHG ZKHQ WKH
does not know (or believes that the reader may not know) the accurate definition of a word that it is
using. ... Needless to say, [this approach] is completely appropriate Wieimition’ is the
CourtV VROH REMHFWLYH -~

72. SeeHART & SACKS, supranote54, at 137576.
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involves the examination of language evidence assembled in large,
electronic collections of téx known as corpord.Corpus linguists draw

on this language evidence to make observations about the language
conventions of a given speech community, from a given timeframe,
spoken (or written) in a given context.Using evidence from linguistic
corpora,judges and lawyers can learn to test their hypotheses about the
meaning of contractual language against the observable language
conventions from a given speech community. Where the speech
communities of the contracting parties differ, comparative corpus
evidence could be assembled to identify differences in the language use
of these communities. Such evidetised observations allow the
corpus user to make informed judgments about the way that a given
word or phrase is used in a given context, in a gspggech community,

and at a given time. Moreover, linguistic corpora are freely available and
can be accessed from any computer terniinkd. addition, while the
analysis of corpus evidence still depends on human intuition and human
judgment, there is an jportant contrast with intuitichased judgments
about plain meaning in that the results of a cotpased approach are
replicable and falsifiable.

.  WHAT WE MEAN WHEN WE TALK ABOUT MEANING AND
CONTEXT

Courts agree that the meaning of the words of théracnmust be
XQGHUVWRR G°But@ofR iahHidsmtify what is meant when
contractual context is invoked. In contextualist jurisdictions (following
WKH 5HVWDWHPHQW SFRQWH[W" PD\ LQFOXGH
LQIRUPDWLRQ U H XDtk qf thes Wamshiction grélidinary
negotiations and statements made therein, usages of trade, and the course

73. SUSAN HUNSTON & DAVID OAKEY, INTRODUCING APPLIED LINGUISTICS 3$
corpus is darge collection of language use, in the form of written texts or transcripts of speech,
usually stored on a computer and often designed to be a representation of the way a language is
used. . . [T]he object of study becomes the language system itst#i&rrthan individual [language]
XVHUVY LQWXLWLYH NQRZOHGJH RI WKH ODQJXDJH V\VWHP

74. HANS LINDQUIST, CORPUSLINGUISTICS AND THE DESCRIPTION OFENGLISH 1 (2010) 3>, @ W
cannot be denied that corpus linguistics is also frequently associated with a certain outlook on
language. At the centre of this outlook is that the rules of language arehasageand that changes
occur when speakers use language to commdkiech ZLWK HDFK RWKHU ~

75. The corpora relied upon for this paper are all freely available without a paid subscription
fee. See, e.g. CORPUS OF CONTEMPORARY AMERICAN ENGLISH, https://www.english
corpora.org/coca/ [https://perma.cc/CFESGP].

76. /IRULOODUG 7REDFFR &R Y $P /HJDF\ )RXQG $ G
mustaccept and apply the plain meaning of an unambiguous term in the context of the contract
language and circumstances, insofar as the parties themselves would havexagreéed

"HC
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RI GHDOLQJ EHW Z'HBtt @vew ¢ohteSialis\iduHs\appear to
recognize a separate category of linguistic context in whichetkteof

the agreement is situated and which serves as the most important
HYLGHQFH RI W KHArg Bocmalisttt dUfts wQovlbs8lyadhere

to the Plain Meaning Rule similarly insist that such linguistic context is
essential to determining the meayiof a contractual provisiofi.

The question, then, is what do we mean when we talk about the
linguistic context of a contractual provision? This becomes a very
important question when attempting to evaluate the meaning of a
contractual provision based owmi@ence of language use. In so doing,
jurists may want to examine evidence of language use from contexts that
are similar to those that prevail in the relevant contractual provision.
This requires a meaningful way to account for the environment in which
the words of the contract are uséd.

A. Semantic, Syntactic, and Pragmatic Context

Context can encompass both verbal and-verbal aspects of
communicatior* The verbal context in which a given contractual
provision occurs may include both its syntactic asdmantic
environment. Syntax concerns itself with the way words are arranged in
a sentence to convey meanfid.o understand the meaning of a word or

77. RESTATEMENT(SECOND) OF CONTRACTS supranotel7, a212 cmt. b.

78. Peopleex rel.Lockyer v. R.J. Reynolds Tobacco Co., 107 Cal. App. 4th 516, 526 (Cal. Ct.
$SS 37KH ODQJXDJH LQ D FRQWUDFW PXVW EH FRQVWUXHG LQ V
ZKR O ldeé alsdRESTATEMENT (SECOND) OF CONTRACTS supranotel7, o FPW E 3>3@IWHU
the transaction has been shown in all its length and breadth, the words of an ihtagra¢ément
UHPDLQ WKH PRVW LPSRUWDQW HYLGHQFH RI LQWHQWLRQ °

79. See, e.g.Olson v. Kehoe Component Sales, Inc., 242 A.D. 2d 902, 903 (N.Y. App. Div.
37 Hdreement must be read in context and words must be given their ordinary and plain

PHDQLQJ ~ F L W Dsé¢é laRAQAWRLAM WIPABEGLETCHER, CYCLOPEDIA OF THELAW
OF CORPORATIONS® THVW 3:KHUH WKH ODQJXDJHruEnDisFRUSRUDWH FK
plain and clear, the court will not resort to extrinsic evidence in order to aid in interpretation, but
will enforce the contract in accordance with the plain meaning of its terms. The provision must be
UHDG LQ FRQWHI[W ~

80. ,Q WKLV VHFWLRQ , ZLOO OD\RXW D IUDPHZRUN IRU OLQJXLVWL!
contracts that is similar to the framework discussed in a prior article on statutory iat@opre
though | will add additional insights from the corpus literature HefeThomas R. Lee & Stephen
C. MouritsenJudging Ordinary MeaningY ALE L. J. 788, 81328 (2018).

81 Alessandro Duranti & Charles GoodwirRethinking Context: An Introductionin
RETHINKING CONTEXT: LANGUAGE AS AN INTERACTIVE PHENOMENON 6 ® (Alessandro Duranti &
Charles Goodwin eds., 1992).

82. SyntaxOxXFORDENG. DICTIONARY, https://www.oed.com/view/Entry/196559?redirected

From=syntax#eid ODVW YLVLWHG $XJ GHILQLQJ VI\QWD[ DV D 3VHW RI UXOH)
according to which words, phrases, and clauses are arranged to crea®WEIHG VHQWHQFHV =~ 6\QWD]J[ LV
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phrase, interpreters should look for examples of the word or phrase in a
similar syntactic environment.eantics is the study of meaning at the
word or phrase levéf. Words and phrases have embedded within them a
number of concepts (sometimes referred to as the semantic features or
semantic components of a word) that have bearing on me#nig.
usagebased wealuation of contractual meaning must endeavor to
evaluate usage evidence that shares semantic features with the word or
phrase in the contract.

If the goal is to evaluate meaning on the basis of language usage that
is similar to the language of the comfrainsights about semantic
meaning from corpus linguistics can provide guideposts for the
collection of evidence. First, courts often assume that word forms with
the same base form (sometimes callddramg tend to have the same
meaning, regardless of Wothey are inflectedf¢r example whether
they appear in the singular or plural, or first, second, or third person
form).8 But this is not always the case. Some word forms have
markedly different meanings when employed with different inflections.
ToilusWUDWH 3>W@KH IRUPV PRYLQJ DQG PRYHG VK
move, but each form has a very distinctive pattern of meaninig the
word moving for example there is the meaning of emotional affection,
ZKLFK LV TXLWHIn2hR&ihguddgavelence, interpreters
would look for evidence of usage of a given word or phrase with similar
inflection to that of the operative word in the contractual provision.

Second, courts may assume that the meaning of words is consistent
across parts of speeh B XW WKLV LV QRW DOZD\V WKH FDVH

also concerns the study of these rules and prindyit#ss CHOMSKY, SYNTACTIC STRUCTURES11 (1957)
36\QWD[ LV WKH VWXG\ RI WKH SULQFLSOHY DQG SURFHVVHV E\
SDUWLFXODU ODQJXDJHV ~

83. MICHAEL MORRIS AN INTRODUCTION TO THE PHILOSOPHY OF LANGUAGE 152 (2006)
S6HPDQWLFV LV WKH DWWHPSW WR JLYH D V\VWHPDWLF H[SODQDW!|
GHSHQGV XSRQ WKH PHDQLQJ RI WKHLU SDUWV ~

84. JOHN |. SAEED, SEMANTICS 26065 (4th ed. 2016). These features include concepts like
number, animacy, gender, humanness, and concretéreedarigibleness)d.

85 , XVH WKH ZRUG 3LQIOHFWLRQ™ WKURXJKRXW LQ LWV OLQJXLVWLF VHQVF
words undergo to mark such distinctions as those of case, gender, number, tense, person, mood, or voice[;]

b: a foUP VXIIL[ RU HOHPHQW LQY R G&eH Bfledtih MEXRAK-WEESTERDWLRQ -~
https://www.merriarwebster.com/dictionary/inflectidhttps://perma.cc/CT2IDEUZ].

86. JOHN SINCLAIR, TRUST THETEXT: LANGUAGE, CORPUS ANDDISCOURSEL7 (2004).

87. See, e.g.AT&T, Inc. v. FCC, 582 F.3d 490, 497 (3rd Cir. 200 3,W ZRXOG EH YHU\ RGG
LQGHHG IRU DQ DGMHFWLYDO IRUP RI D GHILQHG WHUP QRW WR UHIH
Stevedores v. DiFidelto, 440 F.3d 615, 623 (3d Cir. 2006) (Fisher, J., concurring) (stating that it is a
Yrammatical imperatve @~ WKDW 3D VWDWXWH ZKLFK GHILQHY D QRXQ KDV WK
IRUP RI WK(@rpha3iR xd@ed)'he United States Supreme Court expressly rejected this
3JUDPPDWLFDO LPSHUDWLY KdjecBves) XyPithlly Weflett RiG:Grhe@ringf3
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which can be used in more than one word class is likely to have
PHDQLQJV DVVRFLDWHG VSHFLIBEFhW@Ofor ZLWK HDFI
example, the word combat when used as a noun tends to be concerned
with the physical side of combat, while the verb combat tends to be
concerned with the social sifeThese separate meanings, which are
specific to a particular part of speech, can only be discovered by
examining evidence of the use of that part of speech in context

Third, some information about word meaning and word usage is not
available via introspection. One example of linguistic information that is
unavailable via introspection is semantic pros¥d§j.RUGV RU SKUDVHYV
are said to have a negative or positive sgiogrosody if they typically
c-RFFXU ZLWK >ZRUGV@ WKDW KDYH®QHJIDWLYH
Consider the following list of words that most frequentlyocaur with
the ostensibly neutral verb to hapgémothing about the verb itself
suggests that it @uld have a positive or negative semantic prosody, but
it happens that happen more frequently collocates with negative
outcomes than positive ones.

Table 1:
Collocates of “Happen”

1 $7 7(55,%/( 817+,1.9%/(

620(7+,1] $&8&,' (17 &2,1&,'(

FRUUHVSRQGLQJ QRXQV EXW QRW DOZD\V 6RPHWLPHV WKH\ DFTXLUH
v. AT&T, 562 U.S. 397, 402 (2011).

88. SeeSINCLAIR, TRUST THETEXT, supranote86, at 18.

89. Id.; see also id.DW 3 ( Drimiatiddl feature will probably correlate with just one
meaning, unless it is a very common word, or a word of very multifarious meaning, in which the
FDVH WKH VDPH JUDPPDU PD\ DSSO\ WR WZR RU WKUHH PHDQLQJV ~
90. JOHN SINCLAIR, READING CONCORDANCES AN INTRODUCTION 3$ FRUSXV
enables us to see words grouping together to make special meanings that relate not so much to their
dictionary meanings as to the reas why they were chosen together. This kind of meaning is
FDOOHG VHPDQ ¥¢¢ BIs@GSUSRWHRIGTON & GILL FRANCIS, PATTERN GRAMMAR: A
CORPUSDRIVEN APPROACH TO THELEXICAL GRAMMAR OF ENGLISH 140 (2000) (listing examples
of semantic prosody andRWLQJ WKDW 3>L@| D FROORFDWLRQ LV FKRVHQ ZKLF¥k
VHPDQWLF VHW DQ pH[WUDY PHDQLQJ ZLOO EH LPSOLHG ZKLFK PD\ |
ALAN PARTINGTON, PATTERNS AND MEANINGS. USING CORPORA FOR ENGLISH LANGUAGE
RESEARCH AND TEACHING 6667 (1998) (discussing the negative semantic prosody of commit);
Justin Sytsma et al.Causal Attributions and Corpus Analysis, Methodological Advances
EXPERIMENTAL PHIL. (2019) (discussing the negative semantic prosody of theceerss.
91 TONY MCENERY & ANDREW HARDIE, CORPUS LINGUISTICS. METHOD, THEORY AND
PRACTICE 136 (2012).

92. For details on how linguistic evidence reveals suclbamurrence, see the discussion of
3F R O OR F Diwra Rof@123drd tdccompanying text.
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7+,1°6 +$76 8172:$5"

127+ 1% 29(51,%+1 % (1*+$=,
+$7(9(5 $&&, (174 1373/ ((
(($&7/< 0,5%&/(6 167$17%1(286

While it is clear from these results that some miracles happen, so too
do accidents happen, the unthinkabih@appens; terrible, horrible,
untoward things happéi.Thankfully, these collocates duot tell us
anything definitively gloomy about the nature of the universe, but they
do reveal something about the use of the verb happen that we likely
could not have deovered via introspection. Evaluating the meaning of
words in a contract may require access to evidence about the common
environments in which the words of a contract occur. Some of this
evidence cannot be found in a dictionary and cannot be gatheredtthrou
introspection.

Fourth, there must be a systematic way for gathering evidence of
usage because the choice of words by a competent English speaker does
not always constitute an independent selecioord usage is highly
influenced by a process of selHFWLRQ LQ ZKLFK 3WKH FKRLF
ZRUG FRQGLWLRQV WKH FKRLFH RI WKH QH[W D
Consider the sentence[f KH UHVWDXUDQW ZRXOG QRW VHD!
EHFDXVH LW ZDV DW >I1X0O0 @ F Bdriel ENglish 7KLV LV D
sentence hat carries the same basic meaning whether or not the
bracketed word full is included. Full may appear in this or similar
sentences through the processes obalection and delexicalization,
discussed below. This feature of ordinary language use can have
LPSRUWDQW LPSOLFDWLRQV IRU DQ LQWHUSUHWHI
an utterance.

Finally, an evidencdased approach to meaning should look for ways
to incorporate information about pragmatic congexthich may include

93. On the COCA website: (1P HOHFW 3&ROOCRFBWPRKDSSHQBY  LQ WKH 3:RUG SKI
ILHOG (QWHU DQ DVWHWKHN 3% R OD REGKREBEGLHERGW /LPLW" DQG VH
WKH 30LQLPXP" WR B2 0XWXDQAFNIRLQBQBROORFDWHY =~ &RUSXV RI &R
American English, ENGLISH-CORPORAORG, http://corpus.byu.edu/coca/ [https://perma.cc/A584
3SGA] [hereinafter OCA Website]. Throughout this Article, wherever language evidence from a
corpus is referenced, either a link or detailed instructions on how to exercise a given search will be
provided. Because the corpora relied upon for this Article are monitor compam@ofa that are
routinely updated to reflect current usage), some variation in theagarence information may be
expected.

94. SINCLAIR, TRUST THETEXT, supranote86, at 19.
95. Id.
96. See infrasectionlV.D.3.
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the physical or social settingf an utterance or other information that is
not encoded in the words themselves. These contexts will not always be
included in the text’ However, some pragmatic information may be
recorded in the corpus and may be brought to bear on questions of Plain
Meaning.

B. Plain Meaning and Historical Context

An evaluation of plain meaning ought to take into accotin
possibility of language change. If the contract is very recent, then this
aspect of plain meaning becomes less important. But where the contract
at issue is an older instrument, a method that accounts for the temporal
dimension of interpretation is gaired. Consider the following four
definitions of car, listed in chronological order in the Oxford English
Dictionary:

1.a.A wheeled, usually horsdrawn conveyance; a carriage,
cart, or wagon.

2.a.The passenger compartment of a balloon, airshipgaaly,
etc.; a gondola.

3.a.A railway carriage or wagon. . .

4. motor car n.2. Now the usual serfe.

We can imagine that a contract governing the importation of cars, but
executed at a more distant point in history, would have a different
meaning. Carts often attempt to take into account the possibility of
language change by interpreting contracts according to the meaning of
the words in the contract at the time the contract was drdftédman

97. See Duranti & Goodwin supra note 81, at 69. Pragmatics includes concepts like
conversational implicature, where the meaning of an utterance is strongly implied but not expressly
state DV ZKHUH D VSRXVHXZKRDUIHAW3IWKWURH GLVKHYVY LQ WKH VLQN" LV (
observation about the state of the universe but is reminding somebody about whose turn it is to do
the dishes

98. See Oxford Univ. Press, Car, OXFORD ENG. DICTIONARY,
http://www.oed.com/view/Entry/27674?rskey=6D1tvb&result=1&isAdvanced=false (last visited
April 03, 2019).

99. Winn-Dixie Stores, Inc. v. Dolgencorp, LLC, 746 F.3d 1008, 1022 (11th Cir. 2014)
(quoting Moore v. Stevens 6 R )OD 3> @RUGV XVHG PXVW EH Jl
ordinary, obvious meaning as commonly understabdhe time the instrument contaig the
covenants was executed ~ HPSKDVLV DGGHG +DUWLJ 'UXJ &R Y +DUWLJ

,RZD 3>T@KH ZRUGY DUH JLYHQ WKH PHDQLQJ DW WKH WLPH WKF

Co. v. Superior Ct., 51 Cal. 3d 807, 821 (199®ng CAL. Civ. CODE & 38QGHU VWDWXWRU\
rules of contract interpretation, the mutual intention of the paatiése time the contract is formed
JRYHUQV LQWHUSUHWDWLRQ °~ HPSKDVLV DGGHG
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language is constantly, naturally changiffgBut languag change

GRHVQTYW RFFXU DW D FRQVWDQW SUHGLFWDE
interpretation need a meaningful way to account for such chafges.

One way to do this is with language evidence from the relevant

timeframe.

C. Meaning and Speech Community

Finally, evduation of contractual meaning should take into account
the possibility of differences in the linguistic conventions of different
speech communities involved in contract draffiffglt is not difficult to
imagine contract cases in which differing linguistionventions of the
different communities involved in drafting the contract might lead to
different understandings of the same contractual language. Some
contracts are executed between sophisticated commercial parties, with
specialized knowledge of bottomtracting conventions of a particular
industry and the characteristics of the underlying industry itself. Other
contracts are more publifacing and are executed between firms and
their customers. Some such differences are anticipated by interpretive
rules in the context of th&niform Commercial CodeUCC), where
variations in trade usage are taken into acc8dmh. such cases, where
the question is whether competing industries, different geographical

100. JOHN LYONS, INTRODUCTION TO THEORETICAL LINGUISTICS 3300 ODQJXDJHV
are subject to constant change. This is an empirical factAll living languages . . are of their
nature efficient and viable systems @imtmunication serving the different and multifarious social
QHHGYV RI WKH FRPPXQLWLHV WKDW XVH WKHP -
101 TERRY CROWLEY & CLAIRE BOWERN, AN INTRODUCTION TO HISTORICAL LINGUISTICS
149451 (2011) (discussing criticisms of attempts to quantify the rate of language change);
CAMPELL, HISTORICAL LINGUISTICS 201 (2d ed. 2004) (Glottochronology, a theory attempting to
DFFRXQW IRU WKH UDWH RI OD QU iisleBdry @niHt i3 KnipattaBUR YHQ SDUWL
understand why it should be avoided. [I]t is important to understand why it does not work for
subgroupinger for any other purposeor that matter’ HPSKDVLV DGGHG
102 See, e.g.MARCYLIENA H. MORGAN, SPEECHCOMMUNITIES: KEY TOPICS INLINGUISTIC
ANTHROPOLOGY S6SHHFK FRPPXQLWLHY DUH JURXSVY WKDW VKDUH YD
language use, varieties and practices. These communities develop through prolonged interaction
among those who operate within these shared and recognized beliefs and valme sygarding
IRUPV DQG VW\OHV RI FRPPXQL S2tdnR Qtetpretdtibrtd Gipping Mtd UV R Q
Legislative History 11 HOFSTRAL. Rev. 1125, 1154 (1983) (definingpeech communitgs the
3JURXS RI SHRSOH ZKR VKDUH D F&e)RRJIXh3 & Qoinkbrl ¢ultufR orV XEODQJ X
VXEFXOWXUH ZKLFK LQ WXUQ GHILQHYVY WKH FRQWH[W WKDW FRQGLYV
Kamal K. SridharSocietal Multilingualismin SOCIOLINGUISTICS AND LANGUAGE TEACHING 47,
49 (Sandra Lee McKay & Nancy +RUQEHUJHU HGV 3$ FRQJORPHUDWLRQ RI |
share the[] same norms about communication is referred to as a speech commupigech
communityis defined as a community sharing a knowledge of the rules for the conduct and
interpretatioQ R1 VSHHFK ~

103 SeeU.C.C. al- GHILQLQJ 3XVDJH RI WUDGH~’
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regions, lawyers or their clients, or sophisticated ansophisticated
parties use a given term differently, we might look to evidence of
comparative usage in order to evaluate the plain meaning of contractual
language.

. A CORPUSBASEDAPPROACH TO PLAIN MEANING

Corpus linguistics is a tool that can asgisdges and lawyers in
evaluating claims about meaning and ambiguity in a contract. Corpus
OLQIJXLVWLFY FDQ EH XQGHUVWRRG DV 3WKH VW X(
scalez the computenided analysis of very extensive collections of
transcribed utterances @U LW W H®O, WHMSUHPLVHG 3RQ WKH L
the description of the language cannot be made just from the intuition of
the linguist, but that it requires the handling of a set of real language
V D P S ®PHLiviguistic corpora are typically comprised sémples of
natural languageé written text and transcribed speech that were
produced in a natural setting (and collected after the fact by a corpus
architect) rather than speech or text that are gathered through traditional
methods of elicitation, like surys, interviews, or observatidff

Linguistic corpora are collections of digitized texts that are often
annotated (or tagged) with additional grammatical information (or
metadata) to facilitate the study of langudfeln virtually every
circumstance where ¢dbnology and language cross pahs machine
translation, speech recognition, or language pedagtigguistic
corpora are used to provide objective and accurate information about the

104 MCENERY & HARDIE, CORPUS LINGUISTICS. METHOD, THEORY AND PRACTICE, supra
note9l, at i.
105 Francisco Morend-erntndez, Corpora of Spoken Spanish Languagkhe
Representativeness Isslie LINGUISTIC INFORMATICS STATE OF THE ART AND THE FUTURE 120
(Yuji Kawaguchi et al. eds2005);see alsdavid OakeyEnglish Vocahlary and Collocationin
SUSAN HUNSTON & DAVID OAKEY, INTRODUCING APPLIED LINGUISTICS 3$ FRUSXV LV D
large collection of language use, in the form of written texts or transcripts of speech, usually stored
on a computer and often designed toabeepresentation of the way a language is usedT]he
REMHFW RI VWXG\ EHFRPHVY WKH ODQJXDJH V\VWHP LWVHOI UDWKHU \
knowledge of the language system ~ JAMES SIMPSON, THE ROUTLEDGE HANDBOOK OF
APPLIED LINGUISTICS 597 (2011) 3$W WKH KHDUW RI HPSLULFDG@WwNEDVHG OLQJXLV
GHVFULSWLRQ RI ODQJXDJH FRUSXV OLQJXLVWLFV LV FRQFHUQHG .
ELENA TOGNINI-BONELLI, CORPUSLINGUISTICS AT WORK 1 3>, @ Whé deQieg Rhat
corpus linguistics is also frequently associated with a certain outlook on language. At the centre of
this outlook is that the rules of language are udsged and that changes occur when speakers use
language to communicate with each other
106 ANNE 2 YEEFE & MICHAEL MCCARTHY, THE ROUTLEDGE HANDBOOK OF CORPUS
LINGUISTICS 303 (2010).

107. Id. at 433.



2019] CORPUSBASED CONTRACT INTERPRETATION 1361

linguistic conventions of the speech community in question,
Contemporarylexicographers use corpora to provide objective and
accurate information about the way in which words are tfSetind
because sophisticated linguistic corpora are freely available to anyone
with access to a computer and an internet connetfitine same tye of
evidence used by contemporary lexicographers to draft dictionaries is
now available to anyone interested in gathering objective evidence about
language use.

/ILQIJXLVWLF FRUSRUD DUH GHVLJQHG WR EH 33PDJL
VDPSOH>V@ RYH DZAXKINAKIHHQDEOH>@ UHVXOWYV WR
compared to other results in the same way as any other scientific
LQYHVWLIJDWLRQ ZKLFK LYEDVHG RQ D GDWD VDPS

[T]he distinctive characteristic of corpus linguistics is the claim

that it is possible toDFWXDOO\ pUHSUHVHQWY D GRPDLQ
use with a corpus of texts, and possible to empirically describe

linguistic patterns of use through analysis of that corpus. Any

research question relating to linguistic variation and use can be

approached from th methodological perspectiv.

While corpus linguistics follows in a long tradition of using empirical
linguistic evidence to understand human language (in fields such as field
linguistics and lexicography}? the emergence of corpus linguistics as a
separate discipline is fairly recent and has moved in tandem with the rise
of the personal computé The exponential growth in computing

108 See, e.gid. DW

109 See, e.g.OXFORD DICTIONARY OF ENGLISH [ L G HG S7TKH JHQHUDO SULQFLSC
which the senses in the Oxford Dictionary of English are organized is that each word or part of
speech has at least one core sense or core meaning, to which a number of subsebses ma
attached .. Core meanings represent typical, central uses of the word in question in modern
standard English, as established by analysis of the Oxford English Corpus and our other language
GDWDEDVHYV -~ 1RWH WKDW ZKL O tibngrikrPriely orHlir¢gustd/ colpQIW HP SRUDU\ GL
their construction, many of the dictionaries most commonly cited by courtduding WEBSTER$
THIRD NEW INTERNATIONAL, WEBSTER$ SECOND NEW INTERNATIONAL DICTIONARY, and THE
OXFORD ENGLISH DICTIONARY (2d ed. 1989)seeinfra note 215 were developed prior to the
emergence of largscale sophisticated corpora and have not relied upon linguistic corpora in their
construction. And even where the lexicographer uses corpora to prepare a dictionary, the dictionary
itself, with limitations of space and coverage cannot anticipate every specific context in which a
word is used.

110 See, e.gNOW Corpus https:/imww.engliskcorpora.org/cocal [https:/perma.cc/ABEEKM].
111 ToNYy MCENERY & ANDREWWILSON, CORPUSLINGUISTICS AN INTRODUCTION75 (2011).

112 DOUGLAS BIBER & RANDI REPPEN THE CAMBRIDGE HANDBOOK OF ENGLISH CORPUS
LINGUISTICS 1 (2015).

113 2 YeerFe& MCCARTHY, supranote 106, at15 (discussing the relationship among corpus
linguistics, lexicography and field linguistics).

114 SeeTOGNINI-BONELLI, supranote105, at5.
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power and the increase in the availability of computers to individual

usershas resulted in the concomitant increase in size, availability, and
sophistication of linguistic corpofd> Today, corpus linguistics allows
forreatkWLPH H[DPLQDWLRQ RI 3D TXDQWLW\ RI LQIRUF
be envisaged by a team of informants vilmgkover decades even 50

years ago.. 16

3(PSLULFLVP OLHV DW WKH FRUH Bk FRUSXV O
promise of corpus linguistics is that the corpui&e many other
instruments of scientific observation and discoveoan reveal facts
about the naural world that cannot be perceived through ordinary means
of human perceptioH? Corpus linguists test their hypotheses about
language through rigorous observation with evidence that only a corpus
can render observable and quantifiable. And, importatitfy results of
any such corpubased experiment can also be rendered replicable and
falsifiable!*®

Linguistic corpora may vary widely in terms of size, design, and
purpose?’ They can be tailored to represent the linguistic behavior of a
particular speech comunity or linguistic registe¥?! And corpora can be

117. MCENERY & HARDIE, CORPUSLINGUISTICS. METHOD, THEORY AND PRACTICE, supra
note 91, at 49; PAUL BAKER, GLOSSARY OF CORPUS LINGUISTICS 65 (2006) 3,Q OLQJXLVWLFV
empiricism is the idea that the best way to find out about howitageggworks is by analyzing real
examples of language as it is actually used. Corpus linguistics is therefore a strongly empirical
PHWKRGRORJ\

118 Writing about theGoogle Books NGram Viewer, a corpus constructed from the contents
of Google Books, Jea8 DSWLVWH OLFKHO HW DO FRPPHQWHG 37KH FRUSXV FD
If you tried to read only Englistanguage entries from the year 2000 alone, at the reasqradse
of 200 words/min, without interruptions for food or sleep, it would take 80 years. The sequence of
letters is 1000 times longer than the human genome: If you wrote it out in a straight line, it would
UHDFK WR WKH ORRQ D Q$zeHiEnadl et al puprEretesS6 ot HAG.

119 MCENERY & HARDIE, CORPUSLINGUISTICS. METHOD, THEORY AND PRACTICE, supra
note9l, at66 3$V D NH\ JRDO RI FRUSXV OLQJXLVWLFV LV WR DLP IRU UHSO
have an important duty to discharge in ensutimaf the daa they produce is made available to
DQDO\WWY LQ WKH IXWXUH

120 For further discussion of the types of linguistic corpora and the tools they séfer,
Thomas R. Lee & Stephen C. Mouritséngdging Ordinary MeaningY ALE L.J. 788 (2018).
121 $ UHJL VawHbixhe Varfeties of a language that a speaker uses inieupsrsocial
context” 5HJLWERRUM Webster, https://www.merriaswebster.com/dictionary/register
[https://perma.cc/6C8UCAH] (last visited Sept. 1, 2019%ee Lawrence M. Solan,The New
Textualists’ New Text, 38Loy. L.A. L. Rev. 2027,2059 (2005) When the legal system decides to
UHO\ RQ WKH RUGLQDU\ PHDQLQJ RI D ZRUG LW PXVW DOVR GHWHU
understanding it wishes to adopt. This choice is made tacitly in legal analysksedmmes overt
when the analysis involveisdjuistic corporabecause the software displays the issue on a screen in
IURQW RI WKH UHVHDUEKHU ~ HPSKDVLV DGGHG
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constructed to represent language use from any point in history for
which there are surviving texts.

Corpora can provide objective evidence of how frequently different
words occur in particular semantiovironment$?? through a process
FDOOHG FROORFDWLR Q-océ&remeOdR wardy withQa LV WKH F
IUHTXHQF\ WKDW LV PXFK KLIJKHURZEDRY LW ZRXO!
frequently interpret contractual terms according to the context in which
they occur. Cdbcation can give us a sense of the scope of that context
that is not available through introspection. One way collocation does this
is by displaying semantic prosody, as discussed above.

Another important feature of a linguistic corpus is the concordance
NH\ ZRUG LQ FRQWH[W .:,& IXQFWLRQ 3% FRQFRU(
the occurrences of a wofdrm, each in its own textual environment. In
its simplest form it is an index. Each wei@m is indexed and a
reference is given to a place of occurreric® D W A fovicordance
allows its user to review a particular word or word form in hundreds of
contexts, all on the same page of running ¥#€&xThis allows a corpus
user to evaluate words in context systematically, a task that, again,
cannot be perforad using intuition.

Corpus evidence can be brought to bear to evaluate claims of plain
meaning or ambiguity of the contractual provisions, as illustrated below.
The primary source for language evidence discussed Bélmvthe
Corpus of Contemporary Ameri€a (QJOLVK &2&% 7KH &2&% LV 3
only large, and getf e DODQFHG FRUSXV RI¥Y%SBPHUHFDQ (QJC
corpus contains more than 560 million words of text (20 million words
each year 199Q017) and it is equally divided among spoken, fiction,
popular magazilV QHZVSDSHUV D®&&Ghe EO@AHsPALF WH[WYV
monitor corpus that is occasionally updated to reflected usage.

122 SeeMCENERY & WILSON, CORPUSLINGUISTICS AN INTRODUCTION, supranotel11, at
82.

123 2 Y EerFe& MCCARTHY, supranote 106, at 435;see alsoSUSAN HUNSTON, CORPORA IN
APPLIEDLINGUISTICS 68 (2002).

124 2 Y Eere & MCCARTHY, supranote 106, at 167 (quotingJoHN M. SINCLAIR, CORPUS
CONCORDANCE COLLOCATION, 32 (1991)).

125 See infranote169for instructions on viewing a conaance display.
126. See infraPartlV.

127. SeeCoRPUS OFCONTEMPORARY AMERICAN ENGLISH, https://corpus.byu.edu/coca/ (last
visited Sept. 14, 2017).

128 Id.

129 2 T EerFe & MCCARTHY, supranote 106, at110 (discussing the features of the COCA);
see also idat 430 (defining monitor corpus).
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By contrast, one of the contracts at issue b&fwas executed in
1961. If we are to correctly assess the linguistic conventions prevailing
during that period, we need usage evidence from that time period. The
Corpus of Historical American English (COHA) has evidence from that
WLPH SHULRG 7KH &2+%$ LV 3WKH ODUJHVW VWUXI
(QIJOBVKW FRQWDLQV 3PRUH oWlKdDd ®xt fromPtheDOLRQ Z
1810s2000s (which makes it 5200 times as large as other comparable
historical corpora of English) and the corpus is balanced by genre
GHFDGH EBGHFDGH -

Using evidence from the written portions of the COCA and the
COHA, we can gdter information about the linguistic conventions of
Standard American English for the time periods in questBut it is
not necessarily obvious that Standard American English is the
appropriate speech register for the interpretation of all contractse In
problems addressed beld%, the courts and the parties turned to
unabridged, generaise dictionaries in order to define the operative
terms. This suggests that in assessing plain meaning and ambiguity,
courts often have a notion of Standard Americaglish in mind when
performing interpretive tasks. Moreover, two of the problems below
address contract interpretation issues in the insurance context, in which
courts often resolve ambiguities against the drafting party and in favor of
the insured When a court attempts to determine the meaning of a
contract drafted by a national or muittional insurance company and
entered into by insureds from a variety of locations within the United
States, the court may decide to attempt to interpret the contract
according to the shared linguistic conventions of a nationwide speech
community. Such an interpretive approach may suggest that some notion
of Standard American English might be relevant to the resolution of

130. See infraPartlV.C.

131 CORPUS OF HISTORICAL AMERICAN ENGLISH, BYU.EDU, http://corpus.byu.edudba
[https://perma.cc/4SIBQMC].

132 Id.
133 WALT WOLFRAM & NATALIE SCHILLING, AMERICAN ENGLISH: DIALECTS AND
VARIATION GHILQLQJ 36WDQGDUG $PHULFDQ (QJOLVK” DV D YDULH

to be the linguistic norm and that is relatively unmarked with respect to regional characteristics of
(QJOLVK ~

134 See infraPart IV.

135 See infrasection IV.A. (Problem No. 1)infra section IV.B. (Prolem No. 2). Linguist
*RITUH\ 1XQEHUJ REVHUYHG WKDW WKH $PHULFDQ +HULWDJH 'LFWLRQ
WKH SUHGRPLQDQW SUDFWLFHV RI 6WDQGDUG (QJOLVK ~ ZKLFK KH G|
have been adopted by the educated midtiisses .. ‘LANDAU, supranote55, at 248.
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some interpretive problems in insurance cont€Xtslowever, as we

will see (and as we might expect), some contractual language reflects
specialized legal or industrial usage, and there may be instances when a
specialized corpus of legal texts or contracts from a given industry and
time period may be nessary to properly address the relevant
interpretive questions.

IV. THE CORPUS APPRACH TO PLAIN-MEANING IN
PRACTICE

This section will examine a collection of four contract cases, in which
courts were faced with difficult interpretive questions. This seotvdl
demonstrate some of the language evidence that linguistic corpora can
provide, as well as some of the questions posed by the availability of the
evidence corpora provide.

A. Problem No. 1: Plain Meaning and “Snorkeling™

An insured ecological tourismompany sued its Insurer for refusing
to defend or indemnify the Insured in a negligence action arising from
FXVWRPHUTV GURZQLQJ G¥Dh KoligdyKdt &ssleV QRUNHOL
drafted in 2004, states*>7 @KLV LQVXUDQFH GRHV QRW DS:
L Q M X Wclffling ld€ath] to any person while practicing for or
participating in any sports or athletic contest or exhibition that you
VSRQ®RU -~

Question: Is snorkeling a sport?

The Insurer sought summary judgment, arguing that snorkeling is a
sport and thereforetd GHDWK RI WKH ,QVXUHGYV FXVWRPHU
exclusion'®* The court disagreed and invoked the Plain Meaning Rule,

136 In addiion, Professors Alan Schwartz and Robert E. Scott have argued that commercial
parties may benefit from a default rule that enshrines interpretation according to Standard Written
$PHULFDQ (QJOLVK ZKLFK LV URXJKO\ DQDOR$ERQ WIRKZRDW]WKH\ WH
Robert E. ScottContract Theory and the Limits of Contract Lall3 YALE L.J. 541, 570 (2003).
3>0@DMRULW\ WDON" LV GHILQHG DV 3WKH ODQJXDJH WKDW SHRSOH
HDFK RW.KSdhwartz and Scott advocatkK i GHIDXOW UXOH LQ IDYRU RI 3PDMRUL'
FRPPHUFLDO SDUWLHV B2EHFDXVH WKH GHIDXOW ZRXOG UHGXFH F
opportunities for strategic behavior, (3) reduce the risk of judicial error, and (4) expand the set of
efficientcoQWUDFWV WKDW SdDai¥9@4eHV FRXOG ZULWH ~

137. Hawaiian Isle Adventures, Inc. v. North Am. Capacity Ins.,&23 F. Supp. 2d 1189,
1993 (D. Haw2009).

138 Id.
139 Id.



1366 WASHINGTON LAW REVIEW [Vol. 94:1337

QRWLQJ WKDW LW LV QRW FOHDU WKDW VQRUNHO
RI uvSRUWYV 1’

1. Dictionaries and the Plain Meaning of ““Sport”™

The court found that the plain meaning of sport excluded snorkeling.
Turning to dictionary definitions of sport, the court observed that sport is
SGHILQHG E\ :HEVWHUYV DV ubQ DFWLYLW\ >WK
recreation], especially when competitivequiring more or less vigorous
bodily exertion and carried on, sometimes as a profession, according to
VRPH WUDGLWLRQDO |RUPe Ralrt \AlOACitds|thel XOHV
American Heritage Dictionary, which defineport DV 3SK\VLFDO DFWLYL'
that is govemed by a set of rules or customs and often engaged in
FRPSHWEWNAIKHH GERXUW WKHQ FRQFOXGHV WKH LQVX
suggest that snorkeling is governed by any traditional set of rules or
FXVWRPV DV SURYLGHG E\ WKBasBd&idsR QDU\ GHIL
GLFWLRQDU\ FLWDWLRQV WKH-bRdRX bthieticF RQFO XGH’
FRPSHWLWLRQ" VHQVH RI VSRY¥W LV WKH WHUPYV S

7KH FRXUW {¥Vaged F¥saimh@ B bighly suspect. To begin
ZLWK WKH FRXUW UHIHUV WR wdieEa/$hgle) TV GLFWLI
unitary book. In fact, there are three American publishers that publish a
GLFWLRQDU\ RU VXLWH RI GLFWLRQDULHV XQG
Houghton Mifflin Company, Random House, and Merrérfabster,
Inc. The use of the Webster name fatidnaries has been in the public
domain since 1908° :KLOH WKLV RIIKDQG UHIHUHQFH WR

140 Id. at 1197.
141 Id. (citing WEBSTERS NEW WORLD COLLEGE DICTIONARY 1297 (3d ed. 1997)).
142 Id. (citing THE AMERICAN HERITAGE DICTIONARY 1680 (4th ed. 2006)).

143 Id. at 1198.The court also makes a grammatical arg@® QRWLQJ 3VSRUWV"™ LQ WKH
VSRUWYV RU DWKOHWLF FRQWHVW RU H[KLELWLRQ WKDW \RX VSRQVRU
RI 3FRQWHVW RU H[KLELWLRQ" DQG REVHUYHV WKDW 3Ll pVSRUWVT L
MHIKLELWLRIWLWKH @WKICRQ LV FO.1ADLU92.Betapde $hd Courft D B¢ ~
RQ WKH LQVXUHUYV VXPPDU\ MXGJPHQW PRWLRQ D PRWLRQ IRU ZKL
proof), the court does not affirmatively rule that sports is an adjective or a noun in this context. And
the court cites precedent sagging that such a construction is ambiguous regardiséciting
Garcia v. St. Bernard Par. Sch. Bd., 576 So.2d 975, 976 (La. 199G@rdie, the Louisiana State
6XSUHPH &RXUW UHSHDWHGO\ UHDGV D VLPLODW SiUfRASLVLRQ DV DSSO
the provision to be ambiguouSarcia, 567 So.2d 887677.

144, Hawaiian Isle Adventures, In623 F. Supp. 2d at 1197.

145 * & OHUULDP &R Y 2JLOYLH ) VW &LU KROGL
VWDWXWRU\ PRQRSRO\ KDYLQJ H[SLUHG XQGHU VWDWXWRU\ OLPLW
connection with a di@onary, became public property, and any relief granted upon the idea of title or
proprietorship in the trad@ DPH RI p:HEVWHUY ZRXOG QHFHVVDULO\ LQYROYH
FRQWLQXDQFH RI WKH VWDWXWRU\ P Be@ &t\Wediantebsxed hé E\ WKH FRS\U



2019] CORPUSBASED CONTRACT INTERPRETATION 1367

QRW KDYH DQ\ JUHDW LPSDFW RQ WKH FRXUWYV D
abstract way in which courts sometimes think about dictionaries. As

Professor LUHQFH 6RODQ KDV REVHUYHG 3ZH FRPPRQ
that someone sat there and wrote the dictionary which is on our desk,

and we speak as though there were only one dictionary, whose
OH[LFRJUDSKHU JRW DOO WKH GHILQLEYWLRQV pULJ
DQDO%VLV -~

:KLOH WKHUH LV QRW D VLQJOH :HEVWHUTTV GL
answers right in some abstract sense, there is one thing that all three
"HEVWHUYYVY GLFWLRQDULHV KDYH LQ FRPPRQ DVLC
define sport as both a compétiy H DFWLYLW\ 3D JDPH RU FRQWH
involving individual skill or physical prowess on which money is
VWDNHG” DQG D SK\VLFDO DFWLYLW\ WKDW LV 3D !
DFWLYLW)\ e gahb tMigRsQrue for the American Heritage
'LFWLRQDU\ ZKLFK GHILQHV VSRUW DV ERWK 3>D@
exertion and skill that is governed by a set of rules or customs and often
XQGHUWDNHQ FRPSHWLWLYHO\ ™ DQG DV 3D XVX
XQGHUWDNHQ | RaiBo RiXtheseBorh@etvg senses of sport
are attested in common usd@eThe court never justifies the choice
between these two senses, nor the basis for selecting one set of
dictionary definitions and ignoring the other set.

v. Random House, Inc., 35 F.3d 65, #2 G &LU ILQGLQJ WKH WHUPV 3:HEVWH
SFROOHJLDWH" WR EH JHQHULF ZLWK UHVSHFW WR GLFWLRQDULHV
146. Lawrence SolanWhen Judges Use Dictionarieg@ AMm. SPEECH50, 50 (1993).
147 Sport WEBSTER® THIRD NEW INTERNATIONAL DICTIONARY 2206 (1975) (definingsport
DV 3D MRRXUGFLYHUVLRQ.. " SKHFUHFDW DFELYLW\ HQJDJHG LQ IRU SOHDVX
DFWLYLW\ VXFK DV DQ DW K Odd AdoFHEIRANDEM NORSEHDQ TIANARY@FL Q ~ \
THE ENGLISH LANGUAGE: THE UNABRIDGED EDITION (1994); WEBSTERS NEW WORLD COLLEGE
DiCcTIONARY 1297 (3d ed. 1997).
148 THE AMERICAN HERITAGE DICTIONARY 1680 (4th ed. 2006).
149 It is easy to generate examples of the-hdeed competition notion of sport. The sports
page of any newspaper provides a variety of examples. A search in a newspaper archive reveals a
variety of instances in which sport ised to describe snorkeling. Lottie Bog&tallenge Met With

a Splash;THE NORTHSIDE SUN (JACKSON MissIssiPP) 0D U DW & 32Q RXU GD\ LQ 6Dl
Thomas, my daughtén-law Gail and | decided to go snorkeling, a sport | have enjoyed in the

S D V, Watficia FarrellExplore by SnorkeBoy $LIFE  $ X J DW S6QRUNHOLQJ LV D V&
you can enjoy for itself or as practice for the day you can do deep dives with air tanks and scuba
HTXLSPHQW ~ $ O IAMBR@ANS AT RLOYO MEMAERAPHICSOF OUTDOOR RECREATION

& TRAVEL S6QRUNHOLQJ LV D VSRUW WKDW.FDQ EH HQMR\HG HY H(
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2. Prototype, Family Resemblance, and B&n Meaning of “Sport™

Like many questions of legal interpretation, the question of whether
snorkeling is a sport is deceptively simple. But, as Corbin cautiShed,
we should be skeptical of kngerk responses (especially our own knee
jerk responses) tsuch question3these questions often prove more
difficult and more nuanced than they seem on first impression. Indeed,
WKH TXHAMWMRQV D VSRUW" DQGwWWaKislaUHODWHG
JDPH"" KDYH SOD\HG DQ LPSRUWDQW theROH LQ IR X
philosophy of language and cognitive linguistics.
In his posthumously published Philosophical Investigations, language
philosopher Ludwig Wittgenstein stated
&RQVLGHU IRU H[DPSOH WKH SURFHHGLQJV WKIL
mean boardjames, cargjames,ball-games, Olympic games,
and so on. What is common to them all?In ball games there
is winning and losing; but when a child throws his ball at the
wall and catches it again, this feature has disappearedhink
now of games like ring-ring-a-roses; here is the element of
amusement, but how many other characteristic features have
disappeared!. . And the result of this examination is: we see a
complicated network of similarities overlapping and eriss
crossing: sometimes overall similaritiegymetimes similarities
of detail. . . .| can think of no better expression to characterize
WKHVH VLPLODULWLHYV WKDB¥® piIDPLO\ UHVHPEOD!
LWWIHQVWHLQYY DUJXPHQW LV WKDW 3WKH H[W
game] may be united not by common chgegstics but by overlapping
VLPLODULWLHYV EHWZAhH @ ateknibts Po-sRdvHHANOUT
XVH Rl JHQHUDO WHUPV FDQ RQO\ SURFHHG EHFD X
or resemblances between the instances exist rather than a unique set of
characteristicPDUNV WKDW WKH\ DOO VKDUH

7TKH FRXUWYV QRWL RRs latM&iRR ¢oivpebtign BndU X O H
WKH LQVXUHUYV SUHIHUUHG VHQVH RI SK\VLFD:
potentially share a number of features. Both involve physical exertion.
Both take place (soetimes, if not often) out of doors. Both can be
undertaken for recreation. But, of course, they have a number of

150. See supraote70, at 49697.

151 LupbwiG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS, 31e882e (G.E.M. Ansembe
et al, trans., 2d ed. 1958).

152 THOMAS MCNALLY , WITTGENSTEIN AND THE PHILOSOPHY OFLANGUAGE: THE LEGACY
OF THEPHILOSOPHICAL INVESTIGATIONS 28 (2017).

153 Id.
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differences. Wittgenstein reminds us that it is not always easy to make
fine distinctions about which terms fall into a category and whichodo

Nor is it always possible to list a series of necessary and sufficient
conditions that will describe everything that ought to be considered a
sport, but that will exclude everything that is not a sport.

Another way to conceptualize the question of ftegn meaning of
sport is through the linguistic concept of prototype. A prototype can be
XQGHUVWRRG DV 3WKH EHVW AfddiR 3mayHa RI D FDW}
prototypical bird; a chair may be a prototypical piece of furniture. In a
landmark paper in the fieldf cognitive linguistics®® Eleanor Rosch
conducted a series of experiments that revealed, among other things, that
WKH KXPDQ QRWLRQ RI FRQFHSWYV 3DSSHDU WR EH
as a set of criterial features with cleat boundaries but rathar terms
RI SURWRW\SH WKH FOHDUHVW FD¥HV EHVW H[DP

5RVFKTV PHWKRGRORJ\ LQYROYHG UDQNLQJ H[S
survey subjects were asked to rate, on a speart scale, which words
ZHUH 3JRRG H[DPSOHV ™ RI RO$P' RheVestli3 FDWHJIRULF
WKH VWXG\ VKRZHG 3D KLJK DJUHHPHQW EHWZHHQ
U D Q N B&Qrhis, “chair is a more prototypical example of furniture
than footstool?® automobile is a more prototypical vehicle than yaéht,
and robin is a more pratypical bird than ostrick! The categories
5RVFK H[DPLQHG LQFOXGHG IUXLW YHKLFOH ZHD:
tool, bird, toy, clothing, and, importantly for our purposes, s{jéAs
ZLWK WKH RWKHU FDWHJRULHV H[DPLQHG 5RVFK
aFWLYLWLHY DUH 3EHWWHU H[DPSOHV™ RI VSRUW W|
ranked the following activities from most sptikie to least sporlike:

Football, baseball, basketball, tennis, softball, canoeing,
handball, rugby, hockey, ice hockey, swimmimngck, boxing,

volleyball, lacrosse, skiing, golf, polo, surfing, wrestling,
gymnastics, cricket, squash, badminton, racing, pole vault,
fencing, bowling, water skiing, ice skating, jai alai, skating,

154 WiLLiIaM CROFT& ALAN CRUSE, COGNITIVE LINGUISTICS87 (2004).

155 Eleanor RoschCognitive Representatioof Semantic Categoried,04 J. EXPERIMENTAL
PsycHoL. 192, 193 (1975).

156 See idat 193.
157. Id. at 198, 22983.
158 Id. at 198.

159 Id. at 229.

160 Id. at 230.

161 Id. at 232.

162 Id.
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skydiving, sailing, diving, archery, judo, car racinghg pong,
rowing, fishing, horseback riding, running, horse racing, hiking,
weight lifting, croquet, horseshoes, boating, pool, billiards,
hunting, jump rope, camping, chess, dancing, checkers, cards,
sunbathingt®?

Of the ten most prototypical sports in Re& TV VWXG\ RQO\ RQH
canoeing® appears to fit within the more narrow confines of the
recreational physical activity sense of sport. However, several other
recreational activities are rated more st than their rulebased
counterpartg for example, ky diving is ranked more spelike than
judo, and fishing is ranked over horse racing, croquet, and horsé%hoes.

At least some scholars have argued that when judges search for plain
meaning, they are sometimes searching for linguistic protot$pes.
While RRVFKIV DUWLFOH VXJJHVWV WKH SK\VLFDO
represented in our concept of sport (as many such sports rank above their
rule-based counterparts), the article also makes clear that thbasge
competition notion of sport predominates. To éx¢ent that we believe
our search for plain meaning is a search for prototype only, we could
YLHZ 5RVFKTVY GDWD DV HYLGHQFH WKDW VQRUNHC
SODLQ PHDQLQJ RI VSRUW $OWHUQDWLYHO\ ZH P
reasoning above to nolude that there is no set of necessary and
sufficient conditions which can definitively describe everything that is a

163 Id. at 200901, tbl.1.

164. Like many of the more or less spo@ LNH DFWLYLWLHV UD@nhdihGcahQ 5RVFKTV VW)
be both arecreational activityand arule-based completion See Canoe SprinOLYMPIC.ORG,
https//www.olympic.org/canoesprint [https://perma.cc/NP7FSPP]. However, as will be shown
below, an examination of usage demonstratesdhateingis most often used with reference to
recreational activities.

165 One obvious response to this data is to assume that prototypicality judgments are a mere
reflection of the frequency with which these sports (or references to temgncountered in
common speech. After all, it is not hard to imagine that a collection of American test subjects would
namefootball, baseballandbasketballas the most prototypical sports. But if that were the case, we
would have to accept that thélV SRQGHQWY LQ 5RVFK{V VWXG\ KDG PRUH H[SHULH
to) judo than they did withfishing and running This seems unlikely. Judgments about
prototypicality do not predictably map on to measures of statistical frequeaeyohn R. Taylar
Prototype Theoryin 1 SEMANTICS: AN INTERNATIONAL HANDBOOK OF LANGUAGE MEANING 649+
&ODXGLD ODLHQERUQ HW DO HGV 3>0@DQ\ SHRSOH DUH LQF
prototypical instances) are encountered more frequently than more marginalesxamd that that
LV ZKDW PDNHV WKH SURWRW\SLFDO >7KLV@ FDQQRW EH WKH ZKROH
166. SeeLawrence M. Solan.aw, Language, and LenjtdOWM. & MARY L. Rev. 57,67 £8
3,Q WKH UHDOP RI VWDWXWRU\ LQWHUSUHWDWLRQ MXGJHV RIW
ZRUGV LQ D VWDWXWH WKHLU pRUGLQDU\T PHDQLQJ 3URWRW\SH DQI
PHDQLQJ KDV D F RS h¥dlavidnde 3dldny Térri Rosenblatt & Daniel Osherson,
False Consensus Bias in Contract Interpretatia08 CoLum. L. Rev. 1268, 127680 (2008);
Lawrence M. SolarThe New Textualists’ New Text, 38LoOY. L.A. L. REv. 2027,2042#46 (2005).
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VSRUW DQG H[FOXGH HYHU\WKLQJ WKDW LVQTW
SIDPLO\ UHVHPEODQFH" W R-likeReBrideptk ftdkeQ RW DOO \
place out of doors, involves physical exertion, is undertaken for
recreation), it comes within the plain meaning of sport. We might also

conclude that because snorkeling as sport is at the very least an attested

use of the word sport, the recreatiomativity reading of sport is a

possible reading of the word and, as such, the contract is ambiguous and

should be interpreted against the drafter. Each of these approaches is a
plausible way of thinking about the plain meaning of sport, but courts

have no yet decided what they mean when they invoke the plain

meaning canon or when they identify contractual ambig®ity.

3. Linguistic Corpora and the Meaning of “Sport™

Rather than arbitrarily selecting among competing dictionary
definitions of sport, linguist corpora can demonstrate the range of
potential meanings of sport. We begin with collocation. Collocation data
can be used to get a general sense of the range of possible uses of the
term sport. Because the general liability policy at issue in Problerh No
was executed in 2004, we will rely on collocation data from the
COCAZ%8 The fifty most common collocates of sport are listed in the
COCA as follows:

usa, professional, illustrated, teams, utility, fox, fans, pro,
entertainment, marketing, complex, yquitympic, medicine, o,
athletes, bar, writer, authority, vehicles, soccer, vehicle, nbc,
cbs, betting, arena, fan, section, columnist, bureau, elias, espn,
leagues, motor, fame, tennis, utilities, franchises, gambling,
governing, swimming, franchise, #&ss, camps, memorabilia,
extreme, coupe, venues, coat, volleyball

There are a number of collocates of sport that suggest thbasbel
athletic competition sense. These include straightforward instances of
such rulebased athletic competitions like sogcennis, and volleyball.
They also include collocates that strongly suggest a-based
competition context, including Olympic, athletes, and franchises. In
addition, while it is certainly possible that sports coverage on major
networks would include deature on snorkeling, it seems likely that

167. See supraotes23 80.

168 On the COCA website: (IPHOHFW 33&ROQRMDHVUHWV63257BQ° LQ WKH
3:RUG SKUDYV tapitalizdtidh Gnakes the search lemmatizedsuring that we find all
LQIOHFWLRQV RI WKH ZRUG WKH 33BQ" LV WR OLPLW WKH VHDUFK QR
ZLOGFDUG LQ WKH 3&ROORFDWHV™ ILHOG 6HOHWFUA 36RUW /LPLW’
,QIR" D@®LFN 3)LQG FROORFDWptahote832&$ :HEVLWH
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those tuning into sports coverage BOX, NBC, CBS, andESPNare
looking for coverage ofrule-based competitionThese collocation
results appear to track the findings of the Rosch study referenced above.
The colocate data give us the initial impression that the prototype of
sport in the Rosch study matches the way in which the word appears to
be most frequently used. A corpus user can confirm these predictions by
examining the use of sport in context, usingabrcordance (or KWIC)
function of the corpu&?®

Table 2:
“Sport” in the COCA'"®

IRU GHFDGHV
WHOHYLVLR VSR| (XURSHDQ VRF
W\SH RI DXGLH

WKH ,2& VD\V LQ WKH \HDUV

ZRXOG SURPR VSR JDPHYV

ZLQ ‘HVS DQWLOJ WR Ki
SHUIIng\I:/)\/?g} VSR FROVLVWHQW

UHJLPHQ
URRWLQJ KL VSR RI VZLPPLQJ K

HLIKWK J ORQJ ZD\
ZKR RZHV RQ WHOHYLVLH
IRUWXQH WR VSR| VLIQHG SLWEFK
UHUIX OHVVHUVPLWK

DSSDUDWXYV KI
VSR| WKH HFRQRPLH
WKDW KDYH

/ILNH WKH UH
VRFLHW\ WK$RQI

ZLWK VRP DUH DQRWKHU
PHPEHUV QRW VSR| H[SHQVH )HHYV
JLIWV /HV  HOPMHH\PQDVW
(GJH 0DJD KDV EHHQ MXV
VNDWHERDUGL VSR ORRBXWKHG S
%HIRU WU\LQJ WR JH\

169 To view the concordance lines fsport 6HOHFW 3.:,& RQ WKH &2&$% KRPHSDJH
(QWHU 363257BQ" LQ WKH 3:RUG SKUDVH" ILHOG 6HOHFW 36HFWLRQ
31(:63%$3(5°7 &OLFN 3. H\ZRUG LQd&RQWH[W .:,&

170 These concordance lines are selected for illustration purposes. A complete sample of
concordance lines faportcan be viewed using the instructionsipra note169.
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WR PH EHFDXYV

5ROOHUDGQHI<\U§ VSR KRDOO W KIRWWH

ZRPHQ FRXOG

'LWK 20 EH IDU EHKLQGQG

UHFRJQLWLRQ ¥ VSR WKH ZRUOG FK
D VSHI IRU

Per my analysis of the 100 concordance lines examined, half featured
uses of sport that explicitly referencedute-based athletic competition
sense. Many of the other concordance lines strongly suggested a context
in which rulebased athletic competitianade the most sense, including
references to the sports page, or sports betting or sports gambling, and
there were a handful of references to the magazine Sports lllustrated. A
dozen concordance lines had entirely unrelated uses of sport, including
sportcar or sport jacket. A small percentage of the uses of sport were
ambiguous.

There were only three references to sports that might qualify as
physical recreationrather thanrule-based competitianEach of the
following was described as a sport and cqulllisibly fall within either
sensekayaking, skateboarding, and bungee jumpinghe case of both
kayaking and skateboarding, however, the expanded context shows that
these concordance lines were taken from articles discussing the
evolution of each sporfrom a recreational activity to a rubased
competition. Such uses of sport make clear that the word has a range of
meanings that we have already seen listed about in a number of
dictionaries. Out of one hundred concordance lines examined, only one
hasreference to an unambiguous use of the recreational activity use of
sport. One article in the corpus discusses the rise of the recreational,
non-competitive sport of bungee jumping.

Here, the rule-based competition sense overwhelmingly
predominates, whilethe recreational activity sense is attested but
comparatively rare. If the court understands the search for plain meaning
to be a search for the most common sense of a word, then the court
might conclude that the plain meaning abort is rule-based
compeition. By contrast, the court understands contractual ambiguity to
include any contractual term that is susceptible to more than one
reasonable interpretation, then the court might conclude that because
both senses of sport are attested, the word is amign the context of
the contract. Under such circumstances, courts may choose to fall back
on thecontra proferergm canon, which holds that where the meaning of
D FROWUDFWXDO SURYLVLRQ LV IRXQG WR EH DPE
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the meaning that isefs favorable in its legal effect to the party who
FKRVH WKHH ZRUGV ~

4. Corpus Linguistics and the Notion of a Core Meaning

Neither of these approaches to plain meaning or ambiguity seems
satisfactory. While courts sometimes frame the plain meaning
deternination in terms of mere frequency of competing sehses
VXJIJHVWLQJ WKDW WKH ZRUGV RI D FRQWUDFW \
FRPPRQ PHBAN @hile corpora can certainly provide evidence
of the comparative frequency of different senses of a contraetua}’
merely applying the most frequent sense regardless of context,
timeframe, and speech community would be largely arbitraot
possibly not wholly arbitrary.

&RQVLGHU WKDW PDQ\ ZRUGV KDYH 3DW OHDVW
meaning, to which a numbeRl VXEVHQVHYVY PD\ EH DWWDFKHG
WKHVH 3>F@QRUH PHDQLQJY UHSUHVHQW W\SLFDO

171 KNIFFIN, supra notel, ©24.27, at 28283; see alSORESTATEMENT (SECOND) OF
CONTRACTS supranote17, o 3,Q FKRRVLQJ DPRQJ WKH UHDVRQDEOH PHDQLQJ
agreement or a term thereof, that meaning is generally preferred which operates against the party
ZKR VXSSOLHG WKH ZRUGV RU IURP ZKRP D ZULWLQJ RWKHUZLVH SURF

172 RLS Assocs., LLC, v. United Bank of Kuwait PLC, 380 F.3d 704,#102d Cir. 2004)

3 FRXUWYV SULPDU\ WDVN LQ LQWHUSUHWLl pabieFRGWUDFW LV WR
objectively manifested by the language of the contract[G]iving the words used in a contract
their most common meanirgenerally serves thisgoal.. ©~ HPSKDVLV DGGHG 5DJLQV Y +R)
Ins. Co., Inc., 4 N.E.3d 941 (N.Y 36LPLODUON WKH SDUWLHY HYLGHQWO\ LQW&
would retain itsmost common meaning. © HPSKDVLV DGGHG BUXGHQWLDO .DKOHL
6FKPLWHQGRUI 1: G 6 ' 3> @KHUH WKodA SDUWLHV WR LC
WKH LQWHUSUHWDWLRQ RI D ZRUG LQ WKH FRQWUDFW WKLV &RXUW Z
the disputed term. Thewost common meaningl WKH ZRUG VKRZQ LV pWR FDXVH RU DOO|
GLVSOD\ 1° HPSKDVLV DGGHG

173 This is a common misreading of corghssed approaches to legal interpretatidinat
they merely find and apply the most common sense of a vB@dCarissa B. HessickCorpus
Linguisticsand the Criminal Law2017 B.Y.U. L. Rv. 1503, 150514 (2017); Ethan J. Herenstein,
The Faulty Frequency Hypothesis: Difficulties in Operationalizing Ordinary Meaning Through
Corpus Linguistics 70 STaN. L. Rev. ONLINE 112, 117 (2017). Such an approachuldobe
arbitrary and is not the approach advocated by proponents of dmped approaches to legal
interpretation See In reBaby E.Z., 3 G 8WDK /HH - FRQFXUULQJ 3,
the view that we should not blindly attribute to evemtigtory term its most frequent meaning. Such
an approach would be arbitrary and would lead to statutory incoherence. This is not the approach |
KDYH DUWLFXODWHG DQG QRW WKH RQH , KDYH IROORZHG LQ P\ FR(
(citation onitted); Stephen C. MouritseiThe Dictionary is Not a Fortress: Definitional Fallacies
and a CorpusBased Approach to Plain Meaning010 B.Y.U. L. Rv 30\
contention is not that because [sense 2] is far more common than [sensestjt{ited ought to be
interpreted with the [sense 2] meaning. Such a reading would be arbitrary. There are undoubtedly
FLUFXPVWDQFHV LQ ZKLFK &RQJUHVYV HPSOR\HHV WKH OHVV IUHTXHQV
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TXHVWLRQ LQ PRGHU & Thegd @6 a@ind<ch® he/ K -~
revealed by examination of corpus dgfeComputational linguists have
worked fordecades to develop algorithms that will successfully choose
the correct sense of a polysemous word (a word with more than one
sense) for a given context. This process is called ‘wende
disambiguatiori’® Algorithms that favor the most common sense of a
word have a higher rate of accuracy and tend to choose the correct sense
in as many as twthirds or thredourths of caseS” If we can generalize

these results to all questions of contractual ambiguity, then a heuristic
that is right about twehirds to tlreefourths of the time carot be said

to be arbitrary. It is probabilistically nearbitrary.

BURIHVVRUYV $0DQ 6FKZDUW] DQG 5REHUW ( 6FR\
accuracy is lower variance, and business parties commonly are
indifferent to variance. Thugourts that interpret contracts as typical
parties prefer would be indifferent to variance as well, and sensitive only
WR WKH FRVWV RI DGPLQLVWHUBRifiswkeHLU HYLGH
that commercial parties elevate concerns about efficiencycovererns
about accuracy and variance, then a heuristic that applies the most
frequent sense (and does so in an automated fashion) may mak&%ense.
Such a heuristic would be more likely than not to be accurate and it
would certainly reduce costs of administering the evidentiary standard.
But it is not clear that commercial parties would desire an interpretive
heuristic that would provide one wrongsaver for every two or three
right ones. Moreover, it is hard to imagine parties being able to draft
contracts against the backdrop of a rule that would ignore less common,
but perfectly weHattested senses of a word.

174. OXFORD DICTIONARY OF ENGLISH xi (3d ed. 2010).

175 Id.

176. SeeTimothy Chklovski & Rada Mihalceg&Exploiting Agreement and Disagreement of
Human Annotators for Word Sense DisambiguationPROCEEDINGS OF THECONFERENCE ON
RECENTADVANCES ONNATURAL LANGUAGE PROCESSING3, 4 (2003).

177. Seeid.
178 See $ODQ 6FKZDUW] D Q GCobtruét Fheovy atd tieeA_Rnits @ Contract Law
<s$/(/ - 6FKZDUW] DYy 6 WIHRWRKheasHreloQhdw far an

RXWFRPH FDQ GHYLDWH IURP WKHYPHDDQFIHDL & LO/DWILE XWHIRFRXUW P
DFWXDO FDVH PD\ ZHOO EH YHU\ IDU IURP WKH FRUUHFW DQVZHU ~ C
court is likely to be close to the corH F W DI@. ¥t566Lh.65.

179 Indeed, algorithms that merely apply the most frequent sense of a word to-aemneed
disambiguation problem have been shown todmrigate in 55% of the instances test®deKEITH
BROWN & KEITH ALLEN, CONCISEENCYCLOPEDIA OF SEMANTICS 224 (2009).
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5. Corpus Linguistics and ““Sport” in Context

As set forth above, words may take on a particular, dominant sense
when used as a particular part of speech, or with a particular inflection,
or when surrounded by particular collocates, or when serving a
particular function or serving a particuldunction or performing a
particular role in a sentence. Linguistic corpora allow us to examine not
merely how often a word is used in a particular way but how often a
word is used in a particular syntactic, semantic, or pragmatic context, in
the speech omriting of a given speech community, at a given
timeframe. This is what is meant by the examination of context in this
Article. While courts agree that context is an important consideration in
legal interpretation, courts lack a shared, wleflined notionof what
context actually means and lack methods for gathering evidence of a
ZRUGTV XVH LQ B°JLYHQ FRQWH[W

The corpus can assist in the examination of the use of sport in more
detailed context. The examples above already begin with the correct part
of speech? looking at the use of sport the noun, rather than the less
FRPPRQ YHUE WR VSRUW PHDQLQJ 3\WR PRFN RU U
ZHDU XVXDOO\ RVYWeHQWIDrihvek RixitvtBel contextual
evidence by matching inflection (looking only to plusakes of sports).

Different inflections of a given wor#lincluding the singular and
plural forms of a noua are often used in very different conte¥sOne
way to demonstrate this is by comparing the most frequent collocates of
the singular and plural fornt& For example, the most frequent
collocates of the singular and plural eye and é3feSolor terms tend to
collocate only with the plural eyes while expressions that have to do
with visualizing and evaluation appear with only the singular, like keep
an eye at or turn a blind ey&® A similar phenomenon can be observed
in the most common collocates of sport and sports.

180 See supranotes7680 $V VXFK LW LV QRW VXIILFLHQW WR VD\ WKDW
CRQWH[W LV LPSRUW D Q \€orpu& DihgListiesDangb Crimtial \/dwFON8 B.Y.U. L.
Rev. 1503, 1514 n.43 (2018). Even if it were true that everyone agreed that context is important,
judges and lawyers lack any meaningful way to gather evidengsage in context, and, as noted,
lack a shared definition of what context actually means.

181 See Sport (Entry 1 of 3), MERRIAMWEBSTERCOM, https://www.merriam
webstercom/dictionary/sport [https://perma.cc/THERZH].

182 SeeMichael StubbsThe Search for Units of Meaning: Sinclair on Empirical Semantics
30 APPLIEDLINGUISTICS 115, 120 (2009).

183 Id. at 119.
184 Id. at 120.
185 Id.
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Table 3:
Collocates of “Sport” and “Sports”

collocates ofsport collocates ofsports

utility, tires, medal, fish, vehicley medicine, fox, editor, news, ch
trucks, mode,fisherman, pickup| activities, authority, radio
compact, polo, vehicle, bloo{ network, complex, usa, sectig
hunting, suspension, speciq bar, betting, music, memorabilig
bikes, coats, wagon, sanda| Denver, entertainment, stadiuf
boots, demands, requires, jumpirn programs, car, arts, fantasy
Mitsubishi camps

There is no overlap between the collocates of sport and the collocates
of sports. This suggests that in order to determine the meaning of sports,
evidence bthe use of the plural form ought to be examined.

In addition to examining uses of sports, the corpus permits the
examination of instances sportswith a similar syntactic relationship to
the other syntactic components of the contractual provisiorsiamtar
collocation éuch asthe words nearest to sports). For example, in the
passage in questiosportsis the head of a noun phrase proceeded by
what is sometimes classified as a determiner,*&nbhis may not seem
like a great deal of context to take into account. But consider that the
corpus contains 46,383 instances of the nspart (13,750 singular,
32,633 plural), and only 84 instances of the noun phrase any sports.

An examination of these veals that about twthirds of these
examples explicitly referenceathletic competitiod a proportion that
increases to about fofifths when examples that strongly suggest
athletic competition are includedof example references to sports
broadcasting,sports networks, etc.). A handful of the remaining
instances of any sports are uncertain. But there are no clear instances of
the physical recreation sense of sport. By taking into account a small
number of contextual factors (inflection, syntax, coll@at we may be
able to reduce the uncertainty about the meaning of sport in that context.
This does not mean that it is impossible for the phrase any sports to have
reference to physical recreation, only that such a reference is unattested

186, RODNEY HUDDLESTON & GEOFFREY K. PuLLUM, CAMBRIDGE GRAMMAR OF ENGLISH
38085 (2002).
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in the corpusédence and is, apparently, far less likely to occur than the
alternative sense.

One of the challenges for examining usage in context in a corpus is
that the greater the specificity of the search, the fewer examples appear
in the corpus. As noted aboveetlswitch fromsport to any sports
reduced the returns from approximately 45,000 to 84. Adding additional
contextual information to a search containing any sports may not be
possible in the COCA. For example, there are no examples of any sports
proceeded byhe verbspractice or participate inthe COCA. To locate
this usage, the corpus user would need a larger corpus. One such corpus
in the News On the Web (NOW) Corpus, which is a corpus of
approximately 7.4 billion word$? And a search in the NOW Corpus
reveals only twentyffour instances of sentences in which the verb
participate or practice appears widmy sporf8® Of these, only four
appear to be ambiguous, while three of the four contain contrastive
elements that suggest the athletic competition sensspoft or
example3VSRUWYV RU SK\VLFDO H[HUFLX°er&@ QG 3VSRU\
again, this does not mean that it is impossible that in the phrases
practicing for any sports or participating in any sports, the physical
recreation sense would occur. Raththe corpus evidence simply shows
that the physical recreation sense of sport does not appear to be attested
in the semantic environment of practicing for or participating in. Not
only does this evidence suggest that pigsical recreationsense of
spot is less likely to occur in this semantic environment, but it also
suggests that by adding additional contextual parameters, we may be
DEOH WR UHGXFH RXU OHYHO RI XQFHUWDLQW\ DI
meaning.

The examination of language evidenceonir linguistic corpora
certainly imposes costs beyond opening a dictionary, but it can provide
detailed information about the usage of the operative terms, without

187. See Now CorpPUs  (NEws ON THE  WEB), https://www.english
corpora.org/now/?c=now&q=58217294 [https://perma.cc/Q2XBVB].

188 There are, essentially, two phrases of primary concern in this pagsaggcing for any
sports and participating in any sportsThese two phrases are collapsed into one by a syntactic
process referred to as conjuncti@auctior? LQ ZKLFK 3WZR VIQWDFWLF KHDGV RI RQH Stk
IROORZHG E\ VIQWDFWLFDOO\ VLPL ®borse theRFeeEnteA-HsQ Qukbing &UDLJ +RIIPD
the Urge to Resort to the Dictionary when Interpreting legal Tektbl.Y.U. J.LEGIS & Pus.
PoL § 401, 431 (2003)See alsd’ieter SeurerSemantic Syntain 74 LANGUAGE 66465 (1998).

189 Supranote 187. To view instances of the phraary sportnear the verbgarticipate or
practice(1l) 6HOHFW 3&2//2&%$7(6" RQ WKH 12: &FRRIVEKXY CRPHBEHPRUWYV  LQ WKH
3:RUG SKUDVH™ ILHOG DQ*GUBPWWRHBSDWEOBNKHRB&2CIZK$7(6° ILHOG
3),1' &2//2&%$7(6 * DEGLFN 3SDUWLFLSDWH" RU 3SUDFWLFH ~
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incurring the costs associated with discovering information about trade
usage, contract negation, and course of dealing called for by the
contextualist approach. The use of corpus evidence also raises important
guestions, including what types of contextual evidence ought to be
considered in evaluating claims of contractual meaning, and how many
instances of the usage of sports ought to be considered. And even the
largest corpus will have limited evidence of rare or highly contextualized
uses of a word.

Still, corpus evidence can give the judges and lawyers access to
information about the contexth which the words or phrases of a
contract are used that cannot be accessed with a dictionary or through
introspection. The corpus allows interpreters to take account of the
specific inflection and context with which the operative term is used. It
allowsinterpreters to examine language use from the timeframe in which
the contract at issue was executed, and the possibly from the relevant
speech community. The availability of this usage information can allow
judges and lawyers to check their intuitions attibhe meaning of a legal
text and to verify and falsify claims about usage and meaning.

B. Problem No. 2: The Plain Meaning of “Anticipated™

In UMB Bank, National Asa v. Airplanes Ltd**° A Lessor financed
the acquisition of a fleet of aircraft by issgi$3.7 billion innotes. The
notes were governed by an indenture and trust agreement, executed in
1996, that required the Lessor to maintain a reserve for required
HISHQVHY 7KH DJUHHPHQW GHILQHG WKH 35HTXLI
3 lthe amount of Expenses. due and payable on the Calculation Date
relating to such Payment Date or reasonably anticipated to become due
and payable before the end of the Interest Accrual Period beginning on
VXFK 8DWH °

$ IRUHLJQ /HVVHH FKDOOHQJH®G@n/itd\eese UV DELOL
$Q LQWHUQDWLRQDO FRXUW IRXQG WKDW /HVVRL
unlawful and ordered Lessor to pay Lessee a large cash judgment and
punitive damages. Lessor appealed and an appellate court vacated the
award against Lessor. Lessee filed nation for reconsideration
Historically, such motions have an extremely low probability of being
granted in the relevant jurisdiction. Nevertheless, during the pendency of
the motion, the Lessor refused to make interest payments to the
Noteholders becatd D UHTXLUHG H[SHQVH ZDV 3UHDVRQDE

190 260 F. Supp. 3d 384, 3988 (S.D.N.Y. 2017).
191 Id. (emphasis added).
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become due and payable before the end of the Interest Accrual
SHULRG °

Question: Doeanticipatedrefer only to events that are likely to

occur, or does it include events that are merely possible, but

unlikely?

There seems little question that anticipated can refer to both expected

and unlikely events. Both uses of anticipated are well attéStadd the
court was presented with dictionary definitions that appeared to support
both interpretation&* The caurt tacitly acknowledged this dilemma by
refusing to arbitrarily select among two competing senses of anticipated
and instead turning to precedétit.

1. Prior Case Law and the Plain Meaning of “Anticipated”

The UMB CRXUW VRXJKW D 3PLGGOtd whdtRtXQG~ E\ W)
FKDUDFWHUL]HG DV WKH" B \the Ptiir€eHGsesDVH ODZ
examined by the court in Problem Nb.perpetuate the same dictionary
based errors in reasoning. For example, the court@kieSands Corp. v.

City & County of San Francis¢d’ in which the California Court of

$SSHDOV KHOG WKDW. fORWHPPEQWWGEGRH SHQGL W X |
be based on more than the mere possibility of incurring an

H[SHQ GP\BUX thelSN Sand<Court relies on the same Merriam

192 Id. at 394.

193 See, e.gRichard AngusHow Your Outsourced CFO Can Help You Understand Business
Risk LINKEDIN (June 8, 2016 )https://www.linkedin.com/pulse/heyour-outsourceetfo-canhelp
you-understanébusinessangus  [https://perma.cc/Z37A8* @ 33URIHVVLRQDO PDQDJHUV D
business peoplenticipate unlikely eventnd take positive steps to manage company risk exposure
HYHU\ GD\ ~ HPSKDVLV D &dvHallet HeldQPa&y Id) tReO®pEral.Y. TIMES,
JuQH DW ' 3.0 hiredor& \Hérmann in 1975 as a special consultant: to
examine ways the Met could maximize its income; best utilize its theater, its house ballet troupe,
and its opera company; consider problems and optionsamtizipate the unexpected HPSKDVLV
added)); Scott Cacciol&rett Brown & Steve Kerr: Coaches With Much in Common, Aside from
RecordsN.Y.TIMES -DQ DW 63 3+H KDG VHHQ HQRXJK LQ KLV VHDYV
anticipate the unexpectetb knowW KDW KH QHHGHG WR EH SUHSDUHG °~ HPSKDVLV D
194 SeeUMB Bank 260 F. Supp. 3d at 3%%. The Noteholders citeMerriamWebster.com,
which definesanticipate LQ SDUW DV 3WR a® éRa XRECZ D WEHVRDOVR FLWHG WKH
American Heritage Dictionary, definingnticipate DV 3> W @ Rrobablé oézMreDceexpect
(emphasis added). The Lessor, by contrast, noted that the same Mafelzster.com daition
LQFOXGHV WKH VHQVH 3WR JLYH DGYDQFH WKRXJKW GLVFXVVLRQ R
with in advanceFORESTALL ~ ZKLOH D G ahticigateW th& KcNillan Dictionary includes
WKH VHQVH RI 3WR JXHVV WEBQW KR RHWKLQWRZGEDXKXRSWKQW ~

195 UMB Bank 260 F. Supp. 3d at 396.
196 Id.

197. 167 Cal. App. 4th 185 (2008).

198 Id. at 187.
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"HEVWHUTV Ged by Ghe Wdtdha)eFsLtéVreach this conclusion,
and fails to acknowledge any other definitions or explain why the
probable definition (one of six for anticipate) is the plain meaning.

The court in Problem N@ also citesCyze v. Banta Corp? in
ZKLFKe Néftkern District of lllinois interpreted an employment
contract that required an employer to provide severance benefits if an
employee was terminated. fLQ DQWLFLSDWLRQ RIT D FKDQJH
W KH FR PShgryzeCourt reasoned:
First, WebstdJV GHILQHY DQWLFLSDWLRQ DV 3LQWXL!
oraSULRUL NGQRZIOH ®IHHW GHILQLWLRQ LV 3D SULI
that takes into account, deals with, or prevents the action of
DQRWKHU = )LQDOO\ LW RIIHUV SRFFXUUHQFH E
expected timeW KH DFW RI ORERNLQJ IRUZDUG -~
The court fails to note that theyzeCourt is faced with a different
interpretive question. The provision at issueCyzefeatures the noun
anticipation, while Problem N@ deals with the past participle form
anticipated As discussed below, words like anticipation and anticipate,
which have similar derivational roots, can have markedly different uses
when they are used as separate parts of speech. If instead of looking in
WKH :HEVWHUTV 7KLUGCy®GOoun Qay bdeh 0K RQ WKH
for definitions of anticipate, it would have found the same competing
definitions cited by the Lessor and Noteholdé&ts.
Finally, the court cites the decision iAl-Kasid v. L3
Communications Corp® in which the Eastern District of Miggan
reviews the same MerriakVebster.com definitions reviewed above,
DQG FRQFOXGHYVY WKDW WKH VL[WK RI WKHVH 3WR
must apply?®®

199 No. 07 C 2357, 2009 WL 2905595 (N.D. lll. Sept. 8, 2009).

200 Id. at *3.
201 Id. at *3 (citing Anticipation WEBSTER$ THIRD INTERNATIONAL DICTIONARY
UNABRIDGED 94 QRWLQJ WKDW WKLV LV WKH VHFRQG GHILQLWLRQ RI 3C

202 Id. 7KLV LV QRW WKH ODVW GHILQLWLRQ@ RWAD\QWKH SRX\WUW R RIQVIHEVWHU

203 7KH :HEVWHUTV 7KLUG LV WKH IODJVKLS XWebsEeLGIJHG GLFWLI
Company and all MerriasiVebster dictionaries (including the website definitions cited by the
Lessor and Noteholders) are either heavily influenced by its definitions in HEWWHUV 7KLUG RU
reproduce its definitions outrighBeeMCI Telecomms. Corp. v. AT&T512 U.S. 218, 226 n.2

37KH :HEVWHUfV 1HZ &ROOHJLDWH 'LFWLRQDULHY SXEOLVKHG

Springfield, Massachusetts, are essentially abridgMenRI WKDW FRPSDQ\fV :HEVWHUTV
, QWHUQDWLRQDO 'LFWLRQDULHYVY DQG UHFLWH WKDW WKH\ DUH EDVHC

204, No. 1212948, 2013 WL 168885 (E.D. MichApr. 18, 2013).
205, 1d. at *7.
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Each of the cases cited merely repeats the errors that the court was
ostensibly attempting to avoid the first place, and none of them have
the force of precedent in the jurisdiction in which the relevant case was
adjudicated (the United States District Court for the Southern District of
New York). TheUMB Court insists that a contract is ambiguous ahly
SWKH SURYLVLRQV LQ FRQWURYHUV\ DUH UHDVRQ
GLIIHUHQW LQWHUSUHWDWLRQV RU PD¥*KDYH WZR
But like the court in Problem N4, the court here ignores a well
attested alternative sense.

2. Plain Meanhg, Inflection, and Part of Speech

7KHUH LV DQRWKHU SUREOHP ZLWK ERWK WKH
dictionarybased jurisprudence. Neither the parties, the court, nor the
3DV VHPE OH GYEIRY by thelzdlirt attempt to define the relevant
word form atissue in the contract. In each case, the parties and the cases
cited rely on dictionary definitions of the verb anticipate (with the
exception of theCyzecase, which defines the noform anticipation),
but none of them offers a definition of the pasttipgial form
SDQWLFLSDWHG ~ 7KHUH LV DW OHDVW RQH JRRG L
of the dictionaries cited by the partider(example,: HEVWHUYV 7KLUG
OFOLOODQYV 'LFWLRQDU\ FRQWDLQV B®VHSDUDWH

It is not uncommon for idtionaries to make such omissions. Often
when a word is formed by a process of derivational affixation (the
adding of a prefix or suffix), only the base form is included in the
dictionary?®® But the omission of a separate definition for anticipated
does no necessarily mean that the word does not take on a specialized
meaning in certain contexts. Indeed, different word forms of the same
base or root word (often referred to as a lexeme) can take on
particularized meaningd® We can observe this phenomenon by
conducting a simple comparison of the most common words-tc@ar

206. UMB Bank 260 F. Supp. 3d at 34guotingGoldman Sachs Grp., Inc. v. Alimah L824
N.Y.S.2d 87, 90 (N.Y. App. Div. 2011)).

207. Id. at 396.

208 7KH 2(' LV QRW DORQH LQ WKLV RPLVVLRQ 7KH $PHULFDQ +HUL
Law Dictionary do not separately defiaaticipated

209 P.G.J. VAN STERKENBURG, A PRACTICAL GUIDE TO LEXICOGRAPHY 121 (2003)

S5HVWULFWLRQV RQ WKH LQFOXVLRQ DQG GHVFULSWLRQ RI GHULYD

form-content systems are most clearly visible in pdyeeyed dictionaries. In order to kedpe
volume of a dictionary within reasonable limits, lexicographers have to use frequency criteria when
VHOHFWLQJ LWHPV IRU >LQFOXVLRQ LQ WKH GLFWLRQDU\@ °

210 MICHAEL STuBBS, WORDS AND PHRASES CORPUSSTUDIES IN LEXICAL SEMANTICS 16+
17 (2001);SINCLAIR, TRUST THETEXT, supranote86, at 31.
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with anticipatedandanticipated(i.e., their collocates). The table below
shows very little crossover between the most common words that co
occuranticipateand the past participenticipated?!!

Table 4:
Collocates of “Anticipate” and “Anticipated”

collocates ofnticipate collocates ofnticipated

problems, failed, changes, abilitl than, highly, eagerly, longe
failure, consequences fully, | benefits, originally, faster, widely
reaction, experts, investor{ hotly, demand, outcome
challenges, impossible, needir| consequences guilt, actual,
reasonably  react, analysts| reasonably arrival, stronger,
professionals, eagerlgyrival films, anticipated, sooner

These collocates ofnticipate and the past participle anticipated
suggest that these different parts of speech may appear in very different
contexts. This fact, at least, should make us skeptical of the practice of
looking to definitions of anticipate or anticipation to fitlkde plain
meaning of anticipated.

3. “Anticipated” in the Corpus

Turning to evidence from the corpus, we can use collocation data to
get a general sense of the use of anticipated. Because the Security Trust
Agreement at issue in Problem Nbwas executeth 1996, we will look
at usage evidence from the COCA, which contains usage evidence
dating from that timeframe. And unlike the dictionary citations
referenced by the court, we will be able to limit our search to past
participial forms of anticipate#? The fifty most common collocates of
anticipated are listed in the COCA as follows:

211 This data is based on data from the COCA, which will be discussed below. The COCA and
other BYU corpora are available without a subscript®®eeCOCA Website supranote 93. To
generate a list of collocates in the COCA you take the following stepS I IPHFW 3& ROORFDWHV™ RQ
the COCA homepage; ()QWHU 3*DQWLFLE8DW H KILD WHEMHO®Q DVWHULVN 3~ D
ZLOGFDUG LQ WKH 33&BRBORFOYWHBRUW HCPGW" DQG VHW WKH 30LQLPXI
,QIR" D@®LFN 3)LQG FROORFDWHY ~ 5HSHDW WKH VDPH SURFHVV XVLQ
212 On the COCA website: (IPHOHFW 3&ROQRMHUHVDQWLFLSDWHG ™ LQ W
3:RUG SKUDVH'(QWHALUGDQ DVWHULVN 3" D ZLOGFDBdkctLQ WKH 3&ROO
3S6HFWLRQWFIQ B0 $#136,1(° DQG 31(:636B@HFW 36RUW /LPLW" DQG VHW
S0LQLPXP” WR 30XWXDSDILGNR3)IDQIEGGEHROORFDWHYV -~
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than, highly, eagerly, longer, benefits, originally, faster, widely,
hotly, demand, outcomes, consequences, guilt, actual,
reasonably, arrival, stronger, films, anticipated,oo®er,
revenues, earnings, losses, slower, correctly, shortfall, sequel,
planners, impacts, retirements, debut, departure, announcement,
tougher, surge, warming, designers, feared, matchup, quicker,
organizers, scenarios, crowds, dreaded, shortages, raunio
volumes, emergence, accommodate, endanger.

These collocates of anticipated seem to suggest contexts in which
anticipated events are regarded as more probable than not, though not
necessarily certain, such as revenues, losses, expenses, restaurant
openirgs, novel releases, etc. However, it is not necessarily clear that
such revenues, losses, expenses, restaurant openings, or novel releases
are more probable than not.

Turning to the KWIC evidence from the COCA, nearly all of the
contexts in which anticipatl appears in the corpus evidence refer to
circumstances in which a particular outcome is expected and believed to
be probablé!?

213 To view the concordance lineorf anticipated (1) 6HOHFW 3.:,& RQ WKH &2&$
homepage; QY QWHU 3DQWLFLSDWHG" LQ WBHOHRWG:6KEWVRQVLHIOE®B VHOL
30$*$=,1(" DQG 321(:63$3(&OLFN 3. H\ZRUG LQ &RQWH[W .:,& °
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Table 5:
“Anticipated” in the COCA

IROXRBZWR KLV
WKLVPLX“F/ DQWLF| EUHDNWKURXJK
6 XVSHFWYV

ZLWK D OH SHUIRUPDQFHYV
PR DQWLF WKH VHDVRQ

ODUNHW
GHYHORGXIK
PRUH VOR
HDU

DQWLF]|

FRPPLVVI
UHFHLYHG
WKHVH SO

SUH

ZRUNDWH VFHQD
DQWLF| HISODLRYKHFXDW
ZRXOG EH

FDQQDELV \

FRQWURO L EHQHILWYV $ VX

0'7 KDV DQWLFI yXEVWLWXWLRO
SURG
UDGLR LQW

‘DVVHUVWH powLr| ELJ ERRN WRXU

EH GRLQJ ORVV DVEPKBUDF\
K H

ZDQW WR K
EHIRUH \R) DQWLF| ERRN RI WKH ID
W K H

My analysis of the evidence of from the COCA suggests that in its
most common useanticipated is used to describe events that are
expected, believed to be probable, and looked forward to, such as the
anticipatedrelease of an album, or the anticipated sequel to a film. In
nearly every other context found in the concordance evidence in the
corpus, he word anticipated can easily be substituted for expected
without a change in meaning, wheraasikely, but possible cannot be
substituted without changing the meaning. Thoagpecteds the most
common sense @ticipated theunlikely, but possiblesense is certainly
attested, and anticipated is sometimes used to describe preparations for
possible butunlikely events. Thus, while it is clear thamticipatedcan
be used to mean both expectedinlikely, but possiblea review of 100
instances of aidipated reveals only a single instance where the
unlikely, but possible sense is attested.
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I FRXUWV FRQWLQXH WR GHILQH DPELJXLW\ DV
RQH UHDVRQDEOHA* thénWkel deh Unidiké aVWeask Gor” the
contractual language in Problem Nioto be ambiguous. As with sport in
Problem Nol, there are, after all, two attested uses of anticipated and it
is not clear what would make either reading more reasonable except that
one sense appears to be much more commonly used that the other. With
such a stark contrast in the use betweenettpectedand unlikely, but
possiblesenses of anticipated, there is a reasonable case for the notion
the overwhelming prevalence suggests alfikéhe plain or plain
meaning.
While it is true that anticipated may be used to describe both expected
and unlikely events, the usage evidence from the corpus demonstrates
that where an unlikely event is intended, the surrounding context appears
to make tL V. VHQVH H[SOLFLWO\ FOHDU E\ LQFOXGLQJ
SXQH[SHFWHG ~ RU 3ZRUVW FDVH ~ 7KLV VXJJHVWYV
case for anticipated is tlexpectedense, while thanlikely, but possible
sense must be specially indicated. Becauseetlseno such indication
contractual provision at issue, we can feel more confident that the base
or unmarked sense of anticipated was intended.

C. Problem No. 3: The Plain Meaning of ““Governable”

In 1961, a Lessor separately negotiated mineral leases twith
parties? LesseéA and Lesse® 2 for minerals mined in Forum.?®
Both Lessees separately agreed to pay Lessor no less than the highest
royalty rate that each paid to any other lessor in Fofuifhe original
royalty rate was 5%. Lessor sought to enshia¢ Lessed and Lesse®
would pay the same royalty rates during the-$68r pendency of their
respective leases. Lessee B, concerned that Lessor and Ressedd
unilaterally negotiate a higher royalty rate, agreed to pay the same
interest rate as LeseA, subject to the following exception:
Notwithstanding any of the provisions of this agreement to the
contrary, the royalties to be paid to Lessor by LeS&sder
minerals mined from the licensed premises during any quarter
shall in no event be at ratéess than royalty rates pursuant to
which royalties are paid to Lessor by Leséeguring the same
guarter, if and to the extent that the royalty rates paid to Lessor
by Lessed\ pursuant to their agreement are governable by the

214 Hegel v. First Liberty Ins. Corp778 F.3d 1214, 1220 (11th Cir. 2015).

215 These facts are adapted, edt and greatly simplified from the caseGQiher Wyoming,
LLC v. Rock Springs Royalty Cblo. G16-77-L (D. Ct. Wy 2016).
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royalty rates paid by Lege A pursuant to the provisions of any

lease or license from the United States of America for the

mining, removing, and disposing of minerals upon lands in

ForumX.

In 2006, the National Heritage Areas Act reduced the federal royalty

rate on the relevamineral from 6% to 2%. Lessor continued to charge
both Lesse@& and Lesse® a 5% royalty rate. Subsequently, Lessor and
LesseeA negotiated an increase in the royalty rate to 8%. Lessor began
to charge Lessd® at the increased 8% royalty rate. Citing &xeeption
clause above, Less&esued claiming that the agreement between Lessor
and Lessees ZDV QR ORQJHU 3JRYHUQDEOH E\" WKH IHC
and so LesseB was no longer required to match the rate paid by
LessedA. Lessor argued that the planMDQLQJ RI 3JRYHUQDEOH’
SFDSDEOH RI EHLQJ JRY AWasthGv payikd ®higheid VV HH
UDWH WKDQ WKH IHGHUDO UDWH LWV DJUHHPHQW
EHLQJ JRYHUQHG® E\ WKH IHGHUDO UDWH DW WKH
event the fedral rate increased to 8%.

4XHVWLRQ 'RHV JRYHUQDEOH DOZD\V PHDQ 3F

JRYHUQHG ™ RU FDQ LW DOVR KDYH D PDQGDWRI

JRYHUQHG" "

It is hard to imagine that the Lessee would have intentionally entered

into a lease agreement thatJea the royalty rate up to the discretion of
the lessor and a third party. However, courts routinely state that the best
HYLGHQFH RI WKH SDUWLHVY FRQWUDFWXDO LQWH
the contractual text® It is therefore possible that a cowvbuld read
S JRYHUQDEOH" DV 3FDSDEOH RI EHLQJ JRYHUQHG’
to the Lessor and Less@do set the royalty rate paid by Lesdke

1. When Definitions Are Not Found in the Dictionary

Lessee B needs to demonstrate gwternablecan hae a mandatory
sense. The trouble is that no such definitiogafernablecan be found
in the dictionaries most commonly cited by codts7 KH :HEVWHUTV
Third and the Oxford English Dictionary (two of the dictionaries most

216 Glen Banks, 28\.Y. PRAC., CONTRACT LAw & 37KH EHVW HYLGHQFH RI ZKD
parties to a written agreement intended is what they said in their writing. The primary objective of
FRQWUDFW LQWHUSUHWDWLRQ LV WR JLYH HIIHFW WR WKH SDUWLHVY
XVH ’

217. Indeed, the author was unable to locate any dictionary that defovesnablewith a
mandatory sense.
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often cited by American courf8§f UHFRUGYV RQO\ WKH 3FDSDEOH
JRYHUQHG G gblerQabM?t M@, aR discussed above, courts
routinely turn to generalse dictionaries to search for the plain meaning
of contractual term&? Indeed, courts have gone so far as to conclude
that a sense of a word that is not recorded in a dictionary cannot be the
ZRUGTV SOD#Q PHDQLQJ
But dictionaries are not complete repositories of every possible way
in which a given word has ever been usBdey often omit infrequent
ZRUGV RU LQIUHTXHQW VHQVHV 37KLV JDS EHWZ
lexicon results from a balance that every dictionary must strike: It must
be comprehensive enough to be a useful reference but concise enough to
be printed, shippd, and used. As such, many infrequent words [and
ZRUG VHQVHYV @?%héxidographieiy/ Waft Glictionaries using
impressionistic observations of incomplete usage evidence, so it is not
uncommon for dictionaries to omit rare words or rare seiidds.
addition, dictionaries often omit separate definitions for words that are
formed through a process derivational affixaioss when a new word
is formed by adding a new word endirig §overn +-able).??*

218 Samuel A. Thumma & and Jeffrey L. Kirchmeid@he Lexicon Has Become a Fortress:
The United States Supreme Court’s Use of Dictionaries, 47 BUFF. L. REv. 227, 26263 (1999).

219 See Oxford Univ. Press, Governable OXxFORD ENG. DICTIONARY,
www.oed.com/view/Entry/80305?redirectedFrom=governable [https://perma.ccBRGKB].

220. See, e.g.Never Tell Farm, LLC v. Airdrie Stud, Inc123 F.$SST[ WK &LU

QRWLQJ WKDW 3FRXUWV RIWHQ UHIHU WR GLFWLRQDU\ GHILQLW

PHDQLQJ RI XQGHILQH Grarele WdeD.FGU. oV Ah R.\Portal Healthcare Sols.,
LLC, 35 F.Supp. G (' 9D QRWLQJ WKDW 3FRXUWV FXVWRPDULO!
IRU KHOS LQ GHFLSKHULQJ D >FRQWUDFWXDO@ WHUPYfV SODLQ PHDQL
N.E.2d 1055, 105% ,00 $SS &WwW 3I>$6@Q XQGHILQHG WHUP LQ D FRQW
SODLQ DQG RUGLQDU\ PHDQLQJ ZKLFK LV IRXQG LQ LWV VWDQGDUG G

221 7DQLJXFKL Y .DQ 3DF 6DLSDQ /WG 8 6 3$Q\ GHIL
that is absent from many dictionaries LV KDUGO\ D FRPPRQ RU RUGLQDU\ PHDQLQJ -

222 Michel et al.,supra note 56, at 176; see alsoBIBER ET AL., supra note 55, at 36 41
(demonstrating that genenase dictionaries omit relevant senses).
223 BIBER ET AL., supra note 55, at 3>&E@LWDWLRQ VOLSV >IURP ZKLFK OH[LFR
dictionary entries] represent only those contexts that a human reader happetieeo.. ~
LANDAU, supranote 55, at 3(YHQ YHU\ ODUJH FLWDWLRQ ILOHV EHFDXVH WK
process of selection, cannot be used reliably for statistical studies of frequency because they are apt
tobeunrepr HQWDWLYH RI WKH ODQJXDJH DV D ZKROH ~
224. Johan de Caluwe & Johan Taeldemdugrphology in Dictionariesin A PRACTICAL
GUIDE TO LEXICOGRAPHY 114, 121 (Pietvan StAHQE XUJ HG S5HVWULFWLRQV RQ WK
and description of derivations that are regular/predictable in theirdontent systems are most
clearly visible in papebased dictionaries. In order to keep the volume of a dictionary within
reasonabldimits, lexicographers have to use frequency criteria when selecting items for [inclusion
LQ WKH GLFWLRQDU\@ ~
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7KH /HVVRUTV DUJXPHQW PD\ DGMRtth YH VRPH L
EHFDXVH WKH 3FDSDEOH RI EHLQJ JRYHUQHG  VH
governable recorded in any dictionary, but also because the salffix
is very commonly added to transitive verbs to give them the meaning of
capable ot WHDFKDEOH PHDRVEBHD@D®/DXJKW  ZDVKDE
SFDSDEOH RI EHLQJ ZDVKHG °

2. The Mandatory Sense @ble

Even though no dictionary presents a mandatory sense of governable,
there are numerous words formed with the suféikle that take on a
mandatory sense when dsim a legal context. For example, rent that is
3SD\DEOH” RQ WKH ILUVW RI WKH PRQWK LV QRW
must be paid on the first of the moith., QFRPH WKDW LV 3UHSRUWD
D WD[ ILOLQJ LV QRW 3FDSDEOH RI ted®2£QJ UHSRUYV
7D[SD\HUV DUH QRW PHUHO\ FDSDEOH RI SD\LQJ '
income; they must pay their tax@$.This use of words formed with
able is highlighted in the Cambridge Grammar of English, which makes
clear that such words often have a mandatenge:

The modal meaning [of-able] is generally like that of can.
Sometimes, however, it is stronger, like that of must or will. Compare,
IRU H[DPSOH ,W LV SD\DEOH DW DQ\ SRVW RIILFH

SD\DEOH E\ -XQH 3PXVWHMWWBRQGLV®UW7RB VI2H U
SFDQYW EH DQVZHUHG  ZLWK 7KH PLQLVWHU LV
3KDV WR DQVZHU’ 1RWH DOVR 7KH GHSRVLW L
UHIXQ®HG"

While the mandatory sense of governable is not reflected in any
dictionary, the mandaty sense ofable is. The Oxford Dictionary of
English¥?° defines-able as follows:

225 See PayableAMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (5th ed.
2012) (definingpayable D Yrléquiring SD\PHQW RQ D FHUWrRgu@inG pawhndnt@ XH ~ RU 3
D SDUWLFXODU SHUVRQ RU HQWLW\" HPSKDVLV DGGHG

226. Reportable WEBSTER$ THIRD NEW INTERNATIONAL DICTIONARY 1925 (1971) (defining
reportable DV Bequired by law to be reported. ©~ HPSKDVLV DGGHG

227. See TaxableBLAcK § LAw DICTIONARY 1688 (10th ed. 2014) (definingxable DV 3
6 XEMHFW W RTaxdaid DADKFRORD ENGLISH DICTIONARY 678 (2d. ed. 1989) (defining
taxable DV 3 /LDEOH WR EH DVVHO bhdrGe); désesdsableyv.R.[Liable SRy W
taxed; subjecttoataxorduty HPSKDVLV DGGHG

228 RODNEY HUDDLESTON & GEOFFREY K. PULLUM, CAMBRIDGE GRAMMAR OF ENGLISH
1707 (2002).

229 Though published by the Oxford University Press, the Oxford Dictionary of English is
unrelated to the OED. The former is a contemporary diatormmpiled with the aid of
sophisticated electronic linguistic language database.
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-able > suffix forming adjectives meaning:dble to be: calculable.
2 due to be: payable.subject to: taxable. #elevant to or in accordance
with: fashionable. Hiavingthe quality to: suitable | comfortals®.

What this means is that a mandatory sense of governable is, at least,
possible in a legal context, just like the mandatory senses of payable,
taxable, and reportable are all possible senses in a legal context. The
next question is whether this use of governable was attested in speech or
writing at the time of the drafting of the agreement and whether it makes
sense in the context of the agreentéht.

3.  “Governable” in the Corpus

Turning to the corpus evidence, we deeed with a series of
challenges. The first is frequency. Governable is an uncommon word,
and the contested mandatory sense of governable is an even less
common sense of an uncommon word. In the COCA, governable has
eight collocates that eoccur with goernable three or more times:

more, country, space, time, subjects, democracy, area, less

None of these collocates appear to have any reference to a mandatory
sense of governable. This result is supported by an examination of the
concordance lines of goveable in the COCA??

230 Able, OXFORD DICTIONARY OF ENGLISH 4 (2010). The Oxford Dictionary of English als
notes that contrary to popular perception, the morpheatde and the adjectiveable are
etymologically unrelated, even though they have similar meanidgs3G]RIGIN from French-
able or Latin -abilis; originally found in words only from these forms but later used to form
adjectives directly from English verbs endingéie, e.g.educablefrom educate subsequently used
to form adjectives from verbs of all types (influenced by the unrelated m&m), e.g.bearable
saleable’

231 WEBSTER$ THIRD NEW INTERNATIONAL DICTIONARY D 37KH V\VWHP RI
separating by numbers and letters reflects something ofthargic relationship between various
senses of a word. It is only a lexical convenience. It does not evaluate senses or establish an
enduring hierarchy of importance among them. The best sense is the one that most aptly fits the
context of an actual genuih XWWHUDQFH ~

232 COCA Website,supra note 93. The concordnce line search in COCA is executed as
IROORZV 6HOHFW 3.:,& RQ WKH &2&$% KRPHSDJH (QWHU

3*29

3:RUG SKUDVH" ILHOG 6HOHFW 36HFWLRQV™ DQG VHOHFW 30%$*$=,1

&OLFN 3. H\ZRUG LQ &RQWH[W .:,&
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Table 6:
“Governable” in the COCA
PRYH W DJDLQ $QG ,W
PDNLQJ :DV JRYHU( JRLQJ WR DFWX
%RVQLD W
PHVV E JRYHU(Q DQG HFRQRPLF
DQAXLFK SHRSQ(
ZH KDY\X'/K[E JRYHUQ SDUWLFLSDWH
ZLWK IUHHGRP
ORRN XQ¢( DUHD DQ DUHD
EHFRPHV D JRYHUq DWWDFNV GR Q
SHDFHIX( WKHQ
FR$|I3:I\DNR|(;[§[E))E E\ D TXDOLILHG
JRYHUQ UDWKHU WKDQ
UHQGHUHG PHPEHU D
Rl SR
FRXQWUX RQ RX
W FULWLH
JRYHU( VRXWKHUQ ERU
8QLWHG 6WD 1$)7$
LV\ZE&SJH FRXQWU\ LQ \R
)5$1.(1 :RXO JRYHU(Q LI 6DGGDP +XV
EH D I UHSODFHG
DUH WKH FRXQWU\ 6R
VR LW LV Q JRYHU( SXWWLQJ WRR
SULWR GHPRFUDF\ FD(
GLOHPPD JRYHU( +RZHWHWFH WK
EURNHQ D SULVIRQHU
ZLKCI)DOPLS(;' GHPRFUDF\ DQ(
FRPSURPL\ JRYHU( UVY(?—iHFLDOO\ FU
QHHGH

In the 560 million words that make up the COCA, governable occurs
only forty-two times. Of these, moshstances of governable fairly
XQDPELJXRXVO\ UHIHU WR WKH QRAWLRQ RI 3FDSDE(
In addition, the contract at issue in Problem Blavas executed in
1961. This may militate in favor of looking to linguistic evidence from a



1392 WASHINGTON LAW REVIEW [Vol. 94:1337

time period closeto the date of drafting. To accomplish this, we can
attempt to look for concordance evidence in the Corpus of Historical
$PHULFDQ (QJOLVK &2+$ 7KH &2+$%$ LV 3S\WKH ODUJI
RI KLVWRULPDOOV (RRQMMXLQV 3PRUH WKDQ PLOO
text from the 18102000s (which makes it 500 times as large as
other comparable historical corpora of English) and the corpus is
EDODQFHG E\ JHQUH % Hisabis the Ged ppy&her
language evidence from the decade in which a tektaed, going back
approximately 200 years.

The challenge is that for each decade, the COHA has a comparatively
small amount of dataonly twenty million words. When dealing with
low frequency senses of low frequency words, the COHA may not have
sufficiert data to reliably attest the ways in which a word was used.
Indeed, in looking at evidence from the COHA for 1950 through 1970,
governableappears in the corpus only three tirdg@wice in the same
paragraph from the same text:

Table 7:
“Governable” in the COHA—1950s through 1970s

7KH VORJ "$QG DJUHH zI
Lv vard] IRYAUQL, "SGvDy zkHO ¥
ZKHQ KH % HF D2CKIB YIWQ [
21 FRxUM IRYHUQL Ev R FH Exw WH
+LV DGPI
RI K "QR®HUDY PDW
FoswmE® SR YAYRI UHERUG WKRXJ
*UDXD

Here again, each of these instances of governable supports the
SFDSDEOH RI EHLQJ JRYHUQHG” VHQVH

As discussed above, some words formed wiflble can have a
mandatory senskee.g., payable, reportable, and taxable. This suggests
that a similar mandatory sense of governable is, at least, possible. If this
is the case, we might expect to see this useowémable attested in a
text. The apparent absence of the mandatory sense of governable in the
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COCA and COHA could be taken as a strike against Le%s§e/
argument in Problem NG.

The search could be further specified by including the phrase
S JRYHURDEIR®®WORZHG E\ D QRXQ RU QRXQ SKUDVH
in which the word is used in the contract. However, neither the relevant
portions of the COCA nor the evidence from the COHA for the 1960s
records a single instance of this usage of goverrtébldelarger NOW
Corpus records someenty-four LQVWDQFHY RI 3 JRYHUQDEOH EV
by a noun or noun phrasé®’ In each case, the capable of being
governed sense occurs.

The COCA and COHA are both corpora that largely reflect different
genres of Standard VWi&n American English, while the mandatory
senses of words formed witlable tend to appear in legal contexts (a
lease making rent payable on the first of the month, a tax code making
certain income reportable). If we are looking for a specialized legal
sense of governable, then a corpus of Standard Written American
English may not be the right dataset. By contrast, if we turn to a legal
database like Westlaw, we can find numerous instances of the
mandatory, legal sense of governable, including a nunibiestances of
this sense from the timeframe in which the contract at issue in Problem
No. 3 was executed:

236 7R FRQILUP WKH ODFN Rl LQVWDQFHV Rl WKH SKUDVH *JRYHUQDE
phrase in the COCA, (IFHOHFW 3. th& CORM homepage; (YQWHU 3JRYHUQDEOH E\" LQ WK
3:RUG SKUDVH 6HGHORW 36HFWLRQV' DQG VHOHFW 320$*$=,1(" DQG 31
(4) &OLFN 3.H\ZRUG LQ &RQWH[W .:,& ° 7R FRQILUP WKH ODFN RI LQV
followed by a noun or noun pise in the COHA, IFHOHFW 3.:,& RQ WKH &2+$ KRPHSDJH
(2) (QWHU 2JRYHUQDEOH E\" LQ WKHCHEWG:8KBWYRQVLHID®BG VHOHFW
1970; (4)&OLFN 3. H\ZRUG LQ &RQWH[W .:,& ~

237 7R YLHZ LQVWDQFHV RI WKH SKUDVH 2JRYHUQDEOH E\" IROORZ]
(1) BHOHFW 3.:,& RQ WKH 12: &RUSBQAWHKRPHSCHWHQDEOH E\" LQ WK
3:RUG SKUDVH&OLREG.H\ZRUG LQ &RQWH[W .: &
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“Governable” in Legal Context?®

>IDPLO\@ \ E\ WKH ODZ
GRPLFLOH IRU
KDV OR( JRYHU!(
UHFRIQR PDUULDJH
>HWF @
E\ WKH ODZ R
Q WKLV 6Ll JRYHU( 7\ VEL D
w i E\ WKH ODZ
FROQGXRKWUH  JRYHU{ &RPPRQZHDOW
VRO 3HQQV\®YDQL
E\WKH UXOH H
7KHHQ\|/:LRV>V<>(;[ JRYHU( WKH FD Waich R
Bassett?*?
WKHLU VXE oo { E\ UXOHV SUR
LV FRQVW WKL VAFERXUW
WKH FRQIM E\ WKH VWDW
wk  IRYAUGSpw wkH vwes
WKH WUl o [ E\WKH ODZ DS
EHWZHHQ WK SURPLVVA®U\ Q
Wi
FRQWURPB WL Q E\ WKH ODZV,
EHHQ P JRYHU( o \om' 1
/JRXLVLD
WKHU

238 7KHVH H[DPSOHV ZHUH ORFDWHG E\ VHDUFKLQJ IRU WKH SKUDVH

JHGHUDO" VHDUFK ILHOG RQ :HVWODZ
239 Woodward v. Stewart, 243 A.2d 917, 921 (R.l. 1968).
240 Lee v. St. Joe Paper Co., 371 F.2d 797, 797 (2d Cir. 1967).
241 Bonwit Teller v. Dist. 65, 142 A.2d 193, 197 (Pa. 1958).

242 Inre % HXFNPDQQTYV :LOO

1 <6 G 1 <

243 Columbia Lumber v. De Stefano, 95 A.2d 914, #& (N.J. 1953).

244 Eberle v. Ohlheiser, No. HHDCV126029172, 2012 WL 5201312, at *6 (Conn. Super. Ct.

Sept.27, 2012).

245 &RUULJDQ Y 2Y5HLOO\

$ G 5,

246 Alexandria. v. Johnson, 59 P. 1063, 1065 (Kan. 1900).

6XUU &W
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,Q WKH H[DPSOHYV DERYH IDPLO\ VWIIQW XV LVQTW
JRYHUQHG™ E\ WKH ODZ RI GRPLFLOH LW PXVW EI
domicile. A contract is not merely capable of being governed by the
statute of frauds; it must be governed by the statute of frAliditie
instances of governable in Table Nodemostrate that even though the
mandatory sense of governable is a less common (virtually unattested)
sense of the word in Standard Written American English, the mandatory
sense is well attested in legal contexts (just like the mandatory senses of
other wordsformed with s#ble? payable, taxable, and reportable).

Because it is virtually unattested in Standard Written American English,
the mandatory sense of governable may not be the first sense that comes
to mind when a judge examines the text of a contract.ethdéhe
existence of the mandatory sense may not even occur to the judge. Nor
could the judge find the mandatory sense by looking to a dictionary.
This is one of the principal utilities of corpus linguistics: to reveal
information about language that istravailable through introspection or
dictionaries.

Similar evidence for a more mandatory sense of governable can be
found by searching through a database of contracts that are included
with public company filings with the United States Securities and
Exchange Commission (SEC). One such database is Lawinsider.com.
/IDZ,QVLGHU FRP LV D GDWDEDVH WKDW FROOHFW
[that are contained in] SEC document filings that have been catalogued
and indexed by contract type, state/jurisdiction, compaignees and
I L O L Q F*ADBakrkch for governable in these documents reveals only
a handful of uses, some of which appear to suggest a mandatory, legal
sense. For example, one financing agreement contains an express
S$IILUPDWLYH &RYHQDOW’ &RPAFEKLIVQNTHNHAVWK /DZ\
Continue at all times to comply with all laws, ordinances, regulations,
requirements and Governable Regulations of any Governmental
$XWKRULW\ UHODWLQJ WR %RUURZHHYV EXVLQH'
7TKRXJK FDSLWDOL]HBIXORWRQ@NVEOHN QRW D GHIL
However, the context makes clear that compliance with these regulations
is not a matter of discretion. Similarly, a loan agreement contains a
SURYLVLRQ IRU SD\PHQW RI WD[HV ZKLFK VWDWEF

247. SeeEberle 2012 WL 5201312, at *6.
248 Seel Aw INSIDER, https://www.lawinsider.com [https://perma.cc/3285HJ].

249 See Loan Financing AgreemertAw INSIDER (Dec. 29, 2015) (emphasis added),
https://www.lawinsider.com/contracts/58GFAXs9BGNMdULL8p4Csn/universekload
service-inc/financingagreement/20132-29 [https://perma.cc/F8ZA39X].
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Taxes bythe Borrowers. Each applicable Borrower shall timely pay any
to the relevanGovernableAuthorityin accordance with applicable law,
or at the option of the Administrative Agent, timely reimburse it for,
2WKHU PDfHVH DJDLQ 3*RYHUQdftaliredsdWW KRUL W\’
is not a defined term in the contract. But there is no suggestion that the
payment of taxes or the identity of the taxing authority are matters of
discretion under the agreement. These examples suggest that there exists
a specialized, legy use of governable that has a mandatory, rather than a
discretionary, sense.

Both Westlaw and Lawinsider have a number of limitations as
linguistic corpora Neither allows a user to easily gather information
about usage over time, or information aboutomation, nor does either
allow for the concordance of usage evidence. But in the absence of a
principled linguistic corpus of American legal discourse, Westlaw and
Lawlinsider can nevertheless be useful for gathering evidence about the
legal usage of a wd, especially when that evidence can be compared
against usage evidence from a corpus of Standard Written American
English like the COCA or COHA.

Problem No3 illustrates the importance of matching the right corpus
to the right question. The evidence gasgted thagovernablemay have
a specialized, mandatory sense that appears only in legal contexts. If that
is the case, then we would expect that a specialized legal usage would be
attested in a corpus of legal texts. To be sure, Westlaw and LawInsider
leave much to be desired as a corpus. Neither allows its user to see
frequency information about the use of a given word, including
frequency distribution through time. The texts in each have not been
annotated with linguistic metadata, like paftspeech agging, which
limits its utility as a linguistic corpus. Neither database offers much of
the typical functionality of a linguistic corpus, like the ability to search
for collocates or review concordance lines. Nor are they designed to be
representative ofthe speech or writing of a given speech community
(lawyers) or to present a representative sample of legal language use
(including samples of legal language usage in lawyer speech, or text or
email correspondence). Still, both Westlaw and LawInsider.ca@resh
few features with a linguistic corpus. They are very large collections of
easily searchable texts and can be useful tools to locate and examine the

250. See Myers Industries, Inc., MYE Canada Operations Inc., Scepter Canada Inc. and the Other
Foreign Subsidiary Borrowers Party Hereto, Fifth Amended and Restated Loan Agreement Dated as of
March 8, 2017 The Lenders Party Hereto and JPMorgan Chase, BamkINSIDER (Mar. 9, 2017)
(emphasis added), https:/Amww.lawinsider.com/contracts/6eZudbm2DQzBvmB3Deyarsindustries
inc/amendedindrestatedoanagreement/201@3-09 [https://perma.cc/YANNY28W].
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specialized legal use of a given word or phrase. That is the task that they
perform here.

In this case the contract makes the most economic sense if
governable takes on a mandatory meaning. But this sense of governable
does not appear in any dictionary and does not appear to occur in
common usage. Using an electronic collection of legal texts, we are able
to demonstrate that an uncommon sense of a word in fact exists and is
well-attested in legal texts. Once we have demonstrated that the
contested sense of governable exists, we are better positioned to argue
that this previously unknown sense best fits ¢batext of the contract
DQG RXJKW WR FRQWURO LQ WKH FRXUWYV LQWHU:

D. Problem No. 4: The Plain Meaning of ““Structural Damage™

$ KRPHRZQHUYVY LQVXUDQFH SROLF\ SURYLGHYV
damage to a home resulting from a sirlklt®* The home in question
H[SHULHQFHG 3ZLGHVSUHDG PLQRU FUDFNLQJ W
LOQWHULRU RI WKH KRPH" DV WKH UHVXOW RI D VL
GDPDJH WKDW ZRXOG 3LPSHGH>@ WKH VWUXFWXUD
the loads that they @H L QW H Q G H &> MR palicy IBeR lhy -
define structural damage, and there is no relevant statutory definition.
Prior decisions interpreting similar language and applying relevant state
law have reached opposite conclusions about the meaning ctusatu
damage?>

4XHVWLRQ 'RHV VWUXFWXUDO GDPDJH PHDQ DC
WR D EXLOGLQJ RU RQO\ 3uGDPDJH WKDW LP!
LQWHJULW\ >RU ORDG EHDUL®J FDSDFLW\@ RI W

7KH FRXUW IDFHG ZLWK 3UREOHPPH®QLQISHDOHC
of structural damag€> UHDVRQLQJ WKDW 33>L@1 WKH UHOHYEL

251 This problem is based dregel v. First Liberty Ins. Corp778F.3d 1214, 121&2 (11th
Cir. 2015).

252 |d. at 1218, 122Zciting FLA. STAT. 1 627.706(2)(c) (2005)).

253 Id. DW 3(YHQ WKH GLVWULFW MXGJHV LQ WKH OLGGOH 'LVWUL
same term in similar insurance policies under Florida law, have reached opposite conclusions.
CompareAyres v. USAA Cas. Ins. CoNo. 8:1tcv-816T-24TGW, 2012 WL 1094321, at *4
(M.D. Fla. Apr.2, 2012) (unpublished) (holding thatructural damagePHDQV pGDPDJH WR WKH
VWU X FWtX Wdrfgalez v. Liberty Mut. Fire Ins. Go981 F. Supp. 2d 1219, 1231
(M.D.Fla.2013),and Franqui v. liberty Mut. Fire Ins. Co.No. 8:12cv-01257T-27MAP, 2014 WL

DwW 0' )OD O0ODU ’

254, Hegel 778 F.3cat 1219, 1221.

255 Id. at 1220 (quotingstate Farm Fire & Cas. Co. v. SteinbeRP3 F.3d 1226, 1230 (11th
&LU 3)ORULGD FRXUWYV VWDUW ZL Wakgaied or Byltiielp@ti€D QJXDJH RI Wi
If that language is unambiguous, it governs. If the relevant policy language is susceptible to more
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is susceptible to more than one reasonable interpretatoe providing
coverage and the other limiting coveraghe insurance policyis
considered ambiguousnd must beniterpreted liberally in favor of the

LQVXUHG DQG VWULFWO\ DJDLQVW W%XH GUDIWHU
$FNQRZOHGJLQJ WKDW 3GLIITHULQJ LQWHUSUHWDW
>DUH@ HYLGHQFH RI DPELJXLW\ ~ WKH FRXUW |
DPELJXLW\ " nHthe Vilterpeetation of the phrasstructural
damage®’ The court insisted that the wordsructural and damage

SFDQQRW EH YLHZHG LQ LVRODWLRQ DQG WKDW
insurance contract in its entirety, striving to give every provision
meaninJ DQG H¥PIHFW T’

The court further appealed to a familiar canon of contract
interpretation known as theanon against surplusagahich holds that

FRXUWYV 3PXVW UHDG WKH FRQWUDFW WR JLYH PHD
FRQWDLQV ~ DQG 3D ¥ Rd.redundaint @ Wier€ surpusadge U

uLl DQ\ PHDQLQJ UHDVRQDEOH DQG FRQVLVWHQW
WR PWLIWK WKLV LQ PLQG WKH FRXUW UHDVRQHG
GDPDJH" zZzDV QHFHVVDU\ IRU WKH KRPHRZQHU \
SSK\VLFDOHGEZRPWK 3VWUXFWXUDO GDPDJH" ZRXOG
GDPDJHV™ RXW R, BHHEROLKH FRXUW QRWHG WKD
DUJXPHQW >WKH KR PHWRazQihbld ¥ @lerkify Xvat/ H O

WA\SH RI GDPDJH WR WKH SURSHUWILKtzeRXOG QRW I
SUHIHUUHG?6HILQLWLRQ

1. *“Structural Damage” in the Dictionary

Even though the court insisted that structural and damage cannot be
viewed in isolation, the court looked to dictionary definitions of
structural and structure only in order to determine the plain meaning of

than one reasonable interpretation, one providing coverage and the other limiting coverage, the
insurance policy is considereanbiguous, and must be interpreted liberally in favor of the insured
DQG VWULFWO\ DJDLQVW WKH GUDIWHU ZKR SUHSDUHG WKH SROLF\ "~
256. Id. (quoting State Farm Fire andCas. Co. v. Steinberg8393 F.3d 1226, 1230 (11th
Cir.2004)).
257. 1d. 7KH FRXUW QRWHG WKDW 3.Dweés Rrialiledo Riehfift RiaQype of RXQVHO
damage tdhe property would not betructural XQGHU WKHLU SUHAHUIOHAG GHILQLWLRQ ~
258 Id.
259 Id. (emphasis added) (quotirkequity Lifestyle Props., Inc. v. Fla. Mowing & Landscape
Serv., Inc. 556 F.3d 1232, 1242 (11th Cir. 2009)).
260 1d.
261 Id.
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structural damage®¥?> 7KH FRXUW QRVDHDE L3y 6 VQ XOFGWKHUF W L\
GHILQHG LQ WKH 2[IRUG (QJOLVK 'LFWLRQDU\ DV u
of the structure of a building or other construction, as distinct from its
GHFRUDWLRQ RU ILWWLQJV 71 7KH QRXQ UVWUXFWX
a synonym fdJ D E X L% Bhe@durf]¢ites only the Oxford English

Dictionary when seeking to find the plain meaning of structural

damage’®* and cites precedent suggesting that citation to a dictionary is

a best practice when interpreting contr&€tsConsistent withprior

instances of the dictionary/intuition approach, the court does not explain

why the court references only a single definition from the Oxford

English Dictionary, rather than numerous competing senses of structural

listed in other common, unabridgecctibnaries, which make clear that

both senses of structural relevant here are attested. For example,
"HEVWHUfV 7KLUG 1HZ QWHUQDWLRQDO 'LFWLRQD
3 a: of or relating to structure or a structure [and] b: of or relating

to the loadbearing members or scheme of a building as opposed to the
VFUHHQLQJ RU R U Q% Rdi QoésEhe coud ateodrdfdr the

fact that both senses of structural damage are well attested in common

usage’s’

262 1d. Interestingly, the court fails to note that the Oxford Englittionary does, in fact,
separately definstructural damage DV 3 GDPDJH WR WKH VWUXFWXUH RU RYHUDOO \
HVS GDPDJH WR D EXLOGLQJ EULGJH HWF \Oxford. BhiH QW WR LPSDLU
Press, Structural OXFORD ENG. DICTIONARY, http://www.oed.com/view/Entry/191887
[https://perma.cc/UIMBNIY]. Notice, however, that this definition is disjunctive and contains
ERWK WKH QRWLRQ 3GDPDJH WR WKH VWUXFWXUH ~ DV ZHOO DV GDF
integrity.” $V QRWHG EHORZ ERWK RI WKHVH VHQVHY DUH ZHOO DWWHVW}

263 Hege| 778 F.3d at 1221.

264 1d.

265 SeeGarcia v. Fed. Ins. Co., 969 So.2d 288, 21 (Fla. 2007) (stating that insurance
contracts are construed according to thea&irplmeaning and that, when doing so, courts may
consult dictionary definitions).
266. Structural WEBSTER$ THIRD NEW INTERNATIONAL DICTIONARY 2266 (1975).
267. SeeJerry ThomasHistoric Bar Jolted in 2Car Crash: Green Door Stays Open Despite
Extensive Damagé&Hi. TRiB., Feb.3, 1998, 2 DW 37KH EXLO GuiQd 182X brieK ZDV
year after the Great Chicago Fire, suffered structural damage to the exterior, but business continued
as usual.. ~ .ULVWHQ 53aHHEs Qifide; DiGg Charges FiledORLANDO SENTINEL:
CENTRAL FLORIDA, Dec.23, 2006, aB3 37KH FDU SORZHG LQWR D EXLOGLQJ DFURVV W
old downtown Sanford Courthouse MRIRUQLQJ FDXVLQJ PLQRU VWUXFWXUDO GDPDJF

Cracks a Concern at Middle Schp&LMIRA STAR-GAZETTE $XJ DwW 37KH GLVWULFW
facing h(WHULRXV VWUXFWXUDO GDPDJHY DW WKH IDoDGH DW (UQLH 'DY
QHWWLQJ LQ FDVH EULFNV IDOO ° 7KHVH H[DPSOHV ZHUH ORFDWHG

NEWSPAPERSCOM (last visited April 14, 2018).
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2. “Structural Damage™ and the *““Pet Fish> Problem

Even if the court had looked to definitions of both structural and
damage, the underlying assumption that the meaning of structural
damage is merely the sum of its parts is not defensible. Sometimes the
meaning of words and phrases cannot @biyde understood as the sum
of their constituent parts. Instead, the meaning of an expression must be
understood as crossing the boundary of what we traditionally think of as
a word (a string of letters separated by a space, or collection of sounds
sepaated by a pauséj® While the minimum standalone unit of meaning
of an utterance will often be what we traditionally think of as a W&rd.
This is the problem that has been characterized by Professor Larry Solan
DV WKH 3SHW ILVK" SKHQRPHQRQ
7KH 3SHWhehbrweldon $ccurs when two words combine to
produce a meaning that is not the mechanical composition of the
two words separately... 7KXV WKH SURWRW\SLFDO 3SHW’
RU D FDW WKH SURWRW\SLFROutxtheVK” LV D VD
SURWRW\SIVWOOLYSHWLWKHU D GRJ QRU D VDOP
clearly the goldfisi#’°

Linguist John Sinclair referred to a similar feature of language when
KH GLVFXVVHG WKH 3LGLRP SULQFLSOH ~ WKH QRW
available to him or her a large number of s@ngiconstructed phrases
that constitute single choices [in the creation of an utterance], even
WKRXJK WKH\ PLJKW DSSHDU PB'QD&eskBrEOH LQWR
cannot break down many linguistic utterances into their constituent
parts. These include idiomaticl S UHVVLRQV OLNH SXOO VRPH
paint the town red, kick the bucket), phrasal verbs (like, get down, make
out, carry on about), and collocates or words that commonly occur in the
same environment (as in the semantic prosody example above). Such
multi-ZRUG VvwuLQJY DUH VRPHWLPHYVY UHIHUUHG W
minimal standalone unit of meaning that includes the traditional notion
of a word, but also includes many mwitord utterance$’2 We may not

268 SeeAlison Wray, Why are We So Sure We Know What a Word itsTHE OXFORD
HANDBOOK OF THEWORD (John R. Taylor ed., 2015).

269 Seeid.

270. WiLLIAM N. ESKRIDGE, JR., INTERPRETINGLAW: A PRIMER ON HOW TO READ STATUTES
AND THE CONSTITUTION 62 (2016).

271 Sinclair, J.M.,Collocation: a progress repartn LANGUAGE TOPICS ESSAYS INHONOUR
OFM. HALLIDAY 319, 320 (Ross Steele & Terry Threadgold eds., 1987).

272 Among these lexical items are words thatoocur so often that they take on a specialized
meaning when they appear together in certain contexts. This is phenomenon is referred to as
SFROORFDYWKIRFK PHDQV -“docurtgntd BfHvQrilé [th&] does not have a profound
effect on the individual meanings of the words, but there is usually at least a slight effect on the



2019] CORPUSBASED CONTRACT INTERPRETATION 1401

be able to account for the meaning of phrases likectsiral damage
without accounting for the meaning of the phrase as a whole.

3. Co-selection, Delexicalization, and the Canon against Surplusage

The court in Problem Nal insisted that equating any damage or
3SK\WVLFDO GDPDJH" ZLWK 3\OWGUXRD/X U DQ WGT-RADXIBID @
of the policy. In so doing, the court invoked thecsdled canon against
VXUSOXVDJH RU VXSHUIOXLW\ ZKLFK UHTXLUHV \
WR JLYH PHDQLQJ WR HDFK DQG HYHU\ ZRUG LW FF
awordasUHGXQGDQW RU PHUH VXUSOXVDJH pLI DQ\ P
FRQVLVWHQW ZLWK RWKHUJ*BmilerWe/supliDs@geEH JLYHQ
FDQRQ *>Z@RUGV DUH QHYHU WR EH FRQVWUXHG I
made effective by any reasonable constructionkoHt FRQWUDFW ~ DQG W
FRXUW VKRXOG 3VWULYH WR JLYH PHDQLQJ WR
Z R U?G The surplusage canon is classified as a linguistic canon of
interpretatior’® ZKLFK PHDQV RVWHQVLEO\ WKDW LWV O
or fall by [its] accuracyLQ UHIOHFWLQJ UHOHYBPQW OLQJXL®
But, as discussed below, evidence of language use from linguistic
corpora gives us reason to be skeptical that the canon against surplusage
is a generalizable and descriptive statement about the way language
actually works.

There is strong evidence that rather than choosing each word carefully
and independently to convey an intended meaning, the choice of a given
word often conditions the choice of the next wé&fdThis process is
called ceselection, and theris strong evidence that «®lection is a
fundamental part of word choice in natural langu&ge.

A necessary corollary of eselection is delexicalizaticha loss of
independent meaning that occurs when a word is subconsciously

meaning, if only to select or confirm the meaning appropriate to tfecatibn, which may not be
WKH PRVW FRP PRQLARHTRGSL GHETEXT, supranote86, at 28.

273 ALAN CRUSE MEANING IN LANGUAGE 74 (2010).

274. Hegel v. First Liberty Ins. Corp778 F.3d 1214, 1221 (11th Cir. 201uoing Equity
Lifestyle Props., Inc. v. Fla. Mowin§ Landscape Serv., Inc556 F.3d 1232, 1242 (11th Cir.
2009)) (emphasis added).

275 GLEN BANKS, 28N.Y. PRAC., CONTRACT LAW = 10:7 (2018).

276. William Baude & Stephen E. Sachije Law of Interpretatignl30HARV. L. REv. 1079,
1126 (2017).

277. 1d. at 1084.
278 SINCLAIR, TRUST THETEXT, supranote86, at 19.
279 Id.
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selected as a collocate of amer word?®® As Professor John Sinclair

observes:
The meaning of words chosen together is different from their
independent meanings. They are at least partly delexicalized.
This is the necessary correlate ofsgdection. If you know that
selections are nanhdependent, and that one selection depends
on another, then there must be a result and effect on the meaning
which in each individual choice is a delexicalization of one kind
or another. It will not have its independent meaning in the full if
it is only part of a choice involving one or more
words. . ..[There] is a strong tendency to delexicalization in
the normal phraseology of modern Engf&h.

Consider the following pairings of adjectives and nouns, which were
found in an examination of corpus evidetd 1RUPDOO\ ZH 3XQGHUV\
in grammar that adjectives add something to the noun, or restrict the
QRXQ RU DGG VRPH:KHDWXWKIWWR BQR GRXEW WU>
F D V#Pthere are many instances where the adjective appears to be the
result of ceselection and is delexicalized, in part or in whole:

Table 9:
Delexicalization of Adjectives

The officers stood in clogphysical] proximity to the victims.

The chemists conductedstientific] experiment.

The restaurantwas fitlll FDSDFLW\ VR WKH\ ZRXO

Each of the sentences in Table Roabove can be read with or
without the bracketed term without changing the meaning of the
sentence. Moreover, with or without the bracketed term, each of the
sentences above is a rfgetly well-formed, grammatical English
sentence. Still, native English speakers will commonly include such
delexicalized adjectives in their communication and will do so
subconsciously®* 7KLV GRHV QRW PHDQ WKDW DGMHFWLY

280. Id. at20.
281 Id.
282 |d.
283 Id.

284. At this point, it is possible that some readers will protest that careful writing of the kind
they have been trained to perforeguires the careful (and highly circumscribed) use of adjectives.
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SVFLHQWIG BFXOD”™ DUH PHDQLQJOHVY W PHDQV WK
through the process of ®@lection, such adjectives are delexicalized and
add little or no communicative context to an utterance.

With this understanding, we can reexamine the Problem No. W & V
UHOLDQFH RQ WKH VXUSOXVDJH FDQRQ DQG WKH
GDPDJH” DV PHUHO\ 3SK\VLFDO GDPDJH" ZRXOG UHI
contract?® & RQVLGHU WKH IROORZLQJ XVHV RI 3VWUXF'
that are found to commonly ecur wiwWK 3 VWUXFWXUDO”™ LQ WKH &

Table 10:
Delexicalization of “Structural”

The earthquake impaired thstructural] integrity of the building.

The contractor lacks sufficiefgtructural] steel to finish the building.

The building collapsed due to theléai of[structural] supports.

Here again, each sentence in Table No. 10 above can be read with or
ZLWKRXW 3VWUXFWXUDO" ZLWKRXW FKDQJLQJ WKH
ZLWK RU ZLWKRXW 3VWUXFWXUDO ~ HDFK VHQWHQ
well-formed DQG JUDPPDWLFDO (QJOLVK VHQWHQFH 7]
QRWLFH DQ\WKLQJ XQXVXDO ZLWK RU ZLWKRXW 3
VSHDNHUV FRPPRQO\ LQFOXGH GHOH[LFDOL]HG DG
sentences because-selection is part of the human langudgeulty,

DQG 3VWUXFWXUDO" WH Q<seMct Wikh wordsWikkPDWLFDOO
SLQWHJULW\ ©~ 3HQJLQHHU = 3VWHHO ~ HWF 7KLV Gl
SVWUXFWXUDO” LV PHDQLQJOHVY W LV HDV\ WR
SVWUXFWXUDO ™ HQJ te@Q With bthér Bypek bf endtrigans| ob V
SVWUXFWXUDO” VWHHO PD\ EH FRQWUDVWHG ZLW
guestion is whether there are contexts in which structural does not add
independent semantic content to a sentence, other than to highlight or

SelkDVVHVVPHQW RI RQHYV RZQ DGMHFWLYH XVH VSHFLILFDOO\ DOQ¢
generally) is a highly suspect enterprigean essay for Slate.com, Mark Liberman, the heatieof

/ILQIJXLVWLF 'DWD &RQVRUWLXP 3/'&" DW WKH 8QLYHUVLW\ RI 3HQQV\
evidence that many highly regarded authors have a high adjective count, and indeed, many self

proclaimed adjective critics also have an unusually high adgecbunt in their own pros&ee

Mark Liberman Stop Hating on Adjectives and AdverBsaTE: LEXICON VALLEY (Sept. 10, 2013,

3:43 PM), https://slate.com/humimterest/2013/09/adjectivemndadverbsmarktwain-suggested

killing -thembut-countingmodifiers-saysnothing-aboutthe-quality-or-clarity-of-writing.html

[https://perma.cc/CF465M3].

285 Hegel v. First Liberty Ins. Corp778 F.3d 1214, 1221 (11th Cir. 2015).
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underlne the noun it modifies. That is, there may be contexts in which
SVWUXFWXUDO™ ZLOO EH SDLUHG ZLWK VRPH RI WK
in ordinary speech because of subconsciousetection, even though
SVWUXFWXUDO”™ GRHV QRW D Gi&RrdanQGHSHQGHQW PHD

With this in mind, consider th€ourt inHegel v. Liberty Insurance
Corp. " FRPSODLQW WKDW 3DW. RweB Mabl&td XPHQW FRX
LGHQWLI\ ZKDW W\SH RI GDPDJH WR WKH SURSHUW
XQGHU WKHLU SU F1IH thé&exaBnpBesi dthoQel, whatRyQe of
VWHHO FRXOG SRVVLEO\ EH LPSOLFDWHG EXW 3VW
building integrity could be impaired by an earthquake if not its
SVWUXFWXUDO” LQWHJULW\" 7KH FRXUW LV LQVLVW
someindependent meaning, but there is plenty of evidence to suggest
WKDW VWUXFWXUDO” PD\ VLPSO\ DSSHDU LQ WKH |
subconscious c&/ HOHFWLRQ DQG FRQVHTXHQWO\ 3VWUXI
delexicalized and contributes nothing to the meaning of thesioav

4.  “Structural Damage” in the Corpus

We can confirm our reading of structural damage by examining the
collocation data for structural damage in the CG€AThe fifty most
common collocates of structural damage are listed as follows:

damage, no, anymajor, caused, cause, homes, causing,
building, severe, suffered, revealed, serious, significant,
reported, sustained, reports, buildings, injuries, brain, trees,
due, mri, showed, extensive, 90, heavy, sustain, knee, flooding,
suffer, widespread, furtheprogression, tornado, earthquake,
bone, roof, assessment, engineers, improving, suffering, causes,
appear, avoid, termites, inhibiting, bruise, hoboken, minimal

These data suggest two broad uses for structural damage, one related
to damage to the humandy (MR, injuries, brain, knee, bone, bru)se
and the other related to manmade structuremés, building The harm
to the human bodyses ofstructural damageare not relevant to the
guestion in the case. When we examine structural damage in context,
these will be excluded. And at least some of the collocates suggest
events of the sort of severity that could harm the load bearing capacity of
a building fornadqg earthquake, termit¢sbut for the most part, these

286, 778 F.3d 1214, 1221 (11th Cir. 2015).

287, Id.

288 On the COCA website: (IPHOHFW 3&RO Q®WBIW HWWUXFWXUDO GDPDJH ™ LC
3:RUG SKUDVH (QWHMGDQ DVWHULVN ®° D ZLOGFDS68ecttQ WKH 3&ROO
SGHFWLRQVVHDHFW 30$*$=,1(" DQG 31BHEXSBYS 36RUW /LPLW  DQG VHW
30LQLPXP"~ WR 20XW X D8OD LGNR 2) LDQXCG FRO O RF D Wiprahcte@2 &$ :HEVLWH
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FROORFDWHY GR QRW LQGLFDWH ZKHWKHU D 30RD
VWUXFWXUH” VHQVH RI VWUXFWXUDO LV LPSOLFDW
harm the load bearing integrity of a building or simphuse superficial

damage. At the very least, we would need more information to draw
conclusions about the meaning sifuctural damagen the context of

Problem No4.

We can examine more closely the distribution of sensetraftural
damageusing the oncordance feature of the COCA. Using the COCA,
we can generate a randomized collection of sample concordance lines
showing the variety of contexts in whistructural damageccurs. As
noted above, the corpus allows us to look at the use of structuragdam
together rather than looking at both terms in isolation. We can target the
time period in which the contract was executed and we can use the
corpus evidence to determine the frequency of the different senses of
structural damagé?®

In evaluating the carordance lines, we are looking for the uses of
structural damage most similar to those in the contract at issue in
Problem No4. The concordance evidence reveals four general
categories of things that experienstructural damage buildings,
bodies, roadsand automobiles. These different contexts are sometimes
reflected in the sense division (or macrostructure) of dictionaries. We
will exclude from the analysis uses of the phrase that appear in separate
contexts and focus only on those contexts that ateted to the
contractual languagér examplethe building contexts.

289 The concordance line search in COCA is executed as followS HPHFW 3.:, & RQ WKH
COCA homepage; QfQWHU 3VWUXFWXUDO GDPDJIHHOAGHYKHW :FoHE VB KRIQVH
DQG VHOHFW 30%$*%$=,1(" DQG ¥QIRS$F(H\ZRUG LQ &RQWH[W .:,& °



1406

WASHINGTONLAW REVIEW

Table 11:

[Vol. 94:1337

“Structural Damages” in the COCA—1990 to the Present

OLWHKUHDWI /x| WKDW FRXO
KLVWRULF vV L0 EXLOGLQJIV D
ZHO XQLQRBBHW
LW EXLOW VWUX| GXULQJ WKH P
QF GDPDJ/ NLQG RI HDUW
VWUX| ITURP WKH VWR
SRZHU OF  55ppj WR DIIHFW RW
WKH\ H vwux| !URP ~ WKHLU
FRPsoDLQ| cpppyg| QHLJKERUV
GLIILFXOW\
KLV vwux| KLV KRPH PX
GHGXPWWEDH| Jon5 EHIRUH  WKH
RI FRPSDOQ\
$WO\A[’)'2V%/'B?V§L‘[ VWUX| LQ FLWMWRZQWY
CDXVHG h| GDPDJ WKH FRDVW RI
WKH FDPSX vwux WRWKH "EXLO
8QLYHUVLW\| | @KDQFHOORU
EXW QR D WROG &1%& R

The concordance evidence shows that both of the competing uses of
structural damage are attested. There are usssuctural damagehat
reflect the harmful to loatlearing integrity sense. And there are uses of
structural damage that reflect the mere phical damage to a structure
sense.

In a review of 100 randomized concordance lines from the COCA,
fifty -eight appeared in a building related context. There were twelve
instances in which the context clearly indicated harm to structural
integrity use @ structural damage and only two instances in which any
harm to a structurevas indicated. There were fottyur instances in
which there was no way to tell whether either sense was intended.

This raises an important question in terms of the theorizatfon o
contractual plain meaning. Indliew cases in which the context makes
clear that one or the other of the senses should apply the harm to load
bearing integrity sense is the most common. And, to the extent that we
agree that there is a frequency compadrienplain meaning, we might
take this as evidence that this structural integrity meaning is the plain
meaning. However, in most of the instances in which structural damage
to buildings appears, there is no way to distinguish between the two
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relevant sense This is true even in the natural disaster context, where
wind, flood, or fire may be said to causteuctural damagebut without
more, we cannot tell whether that damage harmed the structural integrity
of a building or merely caused superficial damage.

This suggests that the phrasguctural damages underspecified
with respect to the extent of the damage implied. Usgdecification is
WKH 3RPLVVLRQ RI LQIRUPDWLRQ IURP OLQJXLVW
several alternative realisations of a linguigthenomenon in one single
UH S UH V HOWMd2Mdedf@ation is a common cause of linguistic
ambiguity?®? In such cases, in which we are able to distinguish among
senses, it is only because the sentence provides us with additional
information. This would mean that the phrasteuctural damageis
necessarily (linguistically) ambiguous with respect to the éxtdn
GDPDJH 7KLV ZRXOG DOVR PHDQ WKDW WKH FRXU\)\
3QR JHQXLQH DPELJXLW\" LQ WHRFiDelldeheePHQW ZDV
also suggests that within the phrasteuctural damaggethe adjective
structural is the product of eselecton and delexicalization.

This is an important contribution of corpus linguistics when applied to
guestions of legal interpretation. Corpus linguistics does not simply
mechanically identify plain meaning. Instead, corpased language
evidence can give ctent to the idea of legal ambiguity. How to address
ambiguity in a legal text is a legal question that may be outside of the
domain of linguistics. But the identification of meaning and ambiguity
can be greatly facilitated with language evidence.

It is important to distinguish the identification ambiguity in Problem
No. 4 from similar findings of ambiguity in the experiments on bias in
judging ambiguity referenced abot®.The referenced study described
the identification of ambiguity based on intuitive jmagnts about texts,
and not based on objective evidence of ug&ge. such circumstances,
5 >L@! RQH SHUVRQ VD\V WKDW ERWK SURSRVHG
plausible, and a colleague disagrees, finding one reading too strained,
what is there to do about iEXW IRU HDFK WR*BYDPS KLV IR
contrast, a corpudisased identification of contractual ambiguity is based

290. Markus Egg Semantic Underspecificatiom 1 SEMANTICS 535,536 (Claudia Maienborn
et al. eds., 2001).

291 Seeid.
292 Hegel 778 F.3d at 1220.

293 Ward Farnsworth et alAmbiguity About Ambiguity: An Empirical Inquiry into Legal
Interpretation 2 J.LEGAL ANALYSIS 257, 271 (2010).

294, See idat 25760.
295 |d. at 276.
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on an evaluation of language evideRan evaluation that can be
replicated and falsified.

V. CONTRIBUTIONS ANDPOTENTIAL CHALLENGES OF THE
CORPUS APPROACH

The problems above illustrate some of the potential contributions that
linguistic corpora can make to addressing problems of contract
interpretation meaning. Evidence from corpora can be used to test
intuitions about the meaning of contnaak terms. The corpus can assist
in creating a complete picture of the way in which a word is used in a
given context by a given speech community and at a given time. The
corpus can take account of the syntactic, semantic, and even pragmatic
context of arutterance. Unlike the dictionary, the corpus allows its users
to examine utterances at the word, phrase (or idiom), or sentence level,
and the corpus can take account of rwtird lexical items. Corpus
searches can be tailored to the timeframe in whidivan text was
drafted. And corpus evidence can take account of differences in genre,
dialect, register, and speech community. Moreover, the evidence relied
upon by a corpus user can be made available to subsequent users to
verify (or falsify) prior resus. None of these tasks can be performed by
D MXULVWITV XQDLGHG LQWXLWLRQ RU E\ D GLFWLR

Relying on corpus evidence to evaluate the way in which words are
used in a contract can remove questions of plain meaning from the black
ER[ RI D MXGJHfd/comPalvjxdgd¥ lardQawyers to address
problems of plain meaning and ambiguity in more concrete, evidence
based terms. Moreover, corpus evidence may be used to reexamine (and
possibly reformulate) existing canons of contractual interpretation.

Even withall of these potential contributions of corpus linguistics to
contract interpretation, there are still a number of questions with which
the law must grapple before the corpus approach can be fully integrated
into contract interpretation. These include thelevant reference
timeframe for the interpretation of a contract, the relevant register or
speech community for the interpretation of a contract, and the
appropriate method for validating corpus results. Each of these are
addressed below.

A. The Referere Timeframe for Contract Interpretation

The trouble is that in many cases it is not at all clear when a given
provision of a contract was initially drafted or whether the linguistic
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QRUPV DW WKH WLPH RI WKH FRQWUDFWY{V GUDIW
interpretation of specific provisiorf8® While it is true that the

SSW@QUDGLWLRQDO PRGHO RI FRQWUDFW LQWHUSU|
WKH PLQGYV " LW LV OLNHZLVH WUXH WKDW 3>Q@R
DUH LQGLYLGXDO 8pecifiddll R WHRPIWOHHE& SODWH WHUPV LC
WKH SURGXFW RI DQ\ DFWXDO PHHWLQJ RI WKFE
UHSUHVHQWDWLRQV RI WKH VSHFLILFQWHQW RI V

There are a variety of ways to approach this problem using linguistic
corpora. The firsis to assume that, regardless of the timeframe in which
a given provision first appeared, the language of a contract must be
presumed to reflect the intention of the parties at the time it was
executed. This is, of course, a legal fiction, but it is ma@precedented
one?®® Imposing such a legal fiction on the parties to a contract may
counsel extra vigilance in contract drafting and negotiation and may lead
to more dynamic contract drafting. Existing corpora can be brought to
bear to help identify theetevant linguistic conventions. Moreover, as
noted above, specialized, indussiyecific general corpora or industry
specific contract corpora may, in many cases, be preferable for
determining the linguistic conventions of a particular industry.

A second pproach would be to identify whether or not a provision at
issue in a given case had been separately negotiated, and if so, to
interpret the provision consistently with the linguistic norms prevailing
at the time of execution. If the provision had not besparately
negotiated, the interpreter would then determine when the provision in
guestion first appeared in contracts in the relevant industry and allow the
linguistic norms prevailing at the time when the provision was first
drafted to inform the interptation. Such an approach would require the
creation of a collection of historical contracts corpora that would track
the development and evolution of contracts. While this may sound like a
significant undertaking, at least some relevant collections sibiical
contracts are already in existence. These could be uploaded into a corpus
interface without significant challenges. The question, then, is not

296. See generallyVeidemaier et alQrigin Myths, Contracts and the Hunt for Pari Pasku
& Soc. INQUIRY (2013).

297. Stephen J. Choi & G. Mitu GulatContract as Statutel04 MIcH. L. Rev. 1129, 1129
(2006).

298 Id. at 1160.
299, SeeTal Kastner,The Persisting Ideal of Agreement in an Age of Boilerplzfé.. & Soc.
INQUIRY 3>57T@KH GRFWULQDO SUHVXPSWLRQ RI HQIRUFHDELOL

an acknowledgement of ehlimits of knowledge and choice in assent, as well as the de facto
RSHUDWLRQ RI ERLOHUSODWH LQ HVWDEOLVKLQJ WKH VXEVWDQFH RI
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whether it is necessarily possible to interpret the -megotiated,

boilerplate terms of a contract acdmg to the linguistic conventions

prevailing at the time when they were drafted, but whether it is

appropriate to do so. ¥as courts routinely insidtthe objective of
FRQWUDFW LQWHUSUHWDWLRQ LV WR JLYH HIIHFW
to meaningfully ascribe intent to parties that did not draft or negotiate

the language in question and who may never have bothered to read it.

Both approaches assume that the interpretation of boilerplate
provisions has anything to do with identifying the liiggic conventions
of a given speech community. Professor Michelle Boardman has
REVHUYHG WKDWlarfige&g@) BhatOhad) Sepdatdtly been
construed by courts will take on a set, common meaning, but one that
may not be easily understood by reading tnguage itselff® Thus,
SWKH PHDQLQJ DVFULEHG WR WKH ODQJXDJH E\ D¢
different markedly from the meaning the language is given in court, the
PHDQLQJ XSRQ ZKLFKTHsWBUMSthhc® mayicdeate an
SLOOXVLRQVWRD X®EHU” RQH WKDW PD\ RQO\ EH
3SNQRZOHGJH RI WKH VXEVHTXHQW #DVH ODZ DQG U
In such a circumstance, courts commonly find themselves construing
boilerplate (determining its legal effect) rather than interpreting it
(determinng its conventional, semantic meanidd). In such
circumstances, language evidence from the corpus may have less to
offer. On the other hand, where prior courts have not yet construed the
boilerplate language at issue in a given case, the corpus may provide
useful information about the conventional, semantic meaning of the
words in the provision.
The corpus is agnostic as to the question of reference timeframe
posed above. If the question is whether a provision of a contract was
specifically negotiated, orlven particular language was first included in
similar contracts, or what were the prevailing linguistic conventions at
the time of execution or at the time when specific language was first
drafted? corpus linguistics can provide helpful, linguistic eviderce
address such questions. But the question of whether to apply a legal
fiction and interpret contracts according to linguistic conventions
prevailing at the time they are executecbgardless of whether or not

300. Michelle E. BoardmanContra Proferentem: The Allure of Ambiguous Boilerpldt@4
MicCH. L. Rev. 1105, 1111 (2006).

301 Id.
302 Id.
303 Id. at 110940.
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the individual provisions have been sepasatedgotiated and agreed to
by the partie$ is a jurisprudential question that cannot be addressed
with corpus evidence.

B. Register and Speech Community in Contract Interpretation

A further issue arises with the question of speech community. As
discussed alve, courts often turn to genetae, unabridged English
dictionaries when called upon to interpret contracts. This seems to
suggest that courts view the task of interpretation as identifying
linguistic conventions that are consistent with Standard Wiritte
American English. It is not necessarily obvious that all contracts are
written with Standard Written American English in mind. As we saw
with governablein Problem No3, some words take on a specialized
sense in certain legal contexts. We would expeatracts to adopt the
linguistic conventions of the industry or subject matter for which they
are drafted.

The interpretation of a contract should take into account the linguistic
speech community for which it was drafted. In the case of consumer
contracts we might adopt a legal fiction that presumes the contract
should be interpreted according to linguistic conventions of a particular
industry. The construction of a specialized, induspgcific corpus may
be necessary to properly account for the lingiisonventions of that
industry.

Sometimes it will not be clear whether a given, contested word or
phrase takes on a specialized meaning in a particular legal or
commercial context. In such circumstances the use of comparative
corpora of both Standard Wen American English and the relevant
legal or commercial speech may be necessary to identify specialized
uses of a term, as demonstrated by the identification of the specialized
legal use of governable identified in Problem Rp.

C. Validating (or Falsfying) CorpusBased Results

One advantage of a corpbased approach to contract interpretation
is the ability of third parties to either validate or falsify corpased
results. When using a corpus to address an interpretive question leaves a
trail of the methods used and the evidence considered. The corpus user
may also download the evidence in question and provide it to third
parties. A party attempting to verify or falsify the result may repeat the
same queries or review the same evidence.

Corpus evidace is not the only linguistic evidence used to evaluate
guestions of contractual meaning. In their recent articlerpreting
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Contracts via Surveys and Experimen@mri BenShahar and Lior

Jacob Strahilevitz propose to incorporate empirical surveyadstfiom

trademark and unfair competition cases into contract interpretétion.

BenShahar and Strahilevitz argue that survey methods can provide real

world evidence of public perception of contractual plain meaning, as

well as realworld evidence of whathanges in contractual language

would result in less ambiguify® They further argue that surveys can
SFDSWXUH WKDW PHDQLQJ PRUH DFFX¥DWHO\ WKCLC
Surveys may also be able to provide information about the way a

contract would be interpted by different speech communities.

The corpus approach and the survey approach each have their
comparative advantages. Sophisticated linguistic corpora are freely
available from any computer terminal and can be put to use with
adequate training. Becau$inguistic corpora rely on naturally occurring
language (rather than language elicited from survey respondents), corpus
linguistics is able to avoid some of the diffictdtmitigate design
challenges and context effects that surveys may be subj@étx¢yY H Q
the best designed elicitation tasks are removed from how people use

DQG WKLQN DERXW ODQJXDJH LQ HYHU\GD\ OLIH
OLQJXLVWLF XVDJH PD\ RU PD\ QRW PDPWFK XS ZLW
However, linguistic corpora face theown design challengeg® and
because corpus evidence is typically limited to natural language, it is
sometimes the case that sufficient texts may not be available to make
judgments about the linguistic conventions of the relevant speech
community or regiter at the relevant tin#&? By contrast, survey

304. See generallPmri BenShahar & Lior J. Strahilevitanterpreting Contracts via Surveys
and Experiment€992N.Y.U. L. Rev. 1753 (2017).
305 Id. at 1780.
306. Id. at 1759.
307. Seel ENCYCLOPEDIA OF SURVEY RESEARCHMETHODS 142 (Paul J. &vrakas ed., 2008);
EDWARD K. CHENG ET AL, MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF EXPERT
TESTIMONY & 37KH RUGHU LQ ZKLFK TXHVWLRQV DUH DVNHG RQ D
which response alternatives are provided in a clesettd gestion can influence the
answers . . . Although these effects are typically small, no general formula is available that can
adjust values to correct for order effects ~ -RQ ' +DQVRQ 'RXJekdy $ .\VDU
Behavioral Seriously: The Probleofi Market Manipulation74N.Y.U. L. REV. 630, 67677 (1999)
(discussing context effects).
308 Natalie Schilling,Surveys and Interviewsn RESEARCHMETHODS IN LINGUISTICS 102
(Robert J. Podesva & Devyani Sharma eds., 2014).
309 SeeDouglas Biber Representativeness in Corpus Design8 LITERARY & LINGUISTIC
COMPUTING 243 (1993).
310 This problem was highlighted by the complete absence of examples of the ahyase
sportin the context of the verlgarticipateandpracticein the COCA andhe paucity of examples
of the same in the NOW CorpuSee supraote191
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methods allow for the particular interpretive question to be narrowly

drafted and specifically targeted to the relevant speech community. This
may allow survey methods to better account for some contextual
information? like the social or spatial context of an utterah¢kat may

not be easily addressed with corpus evidence.

At bottom, corpus linguistics and survey methods measure different,
but possibly related linguistic phenomena. Corpus linguistics can
identify the linguistic conventions of a speech community based on that
FRPPXQLW\TVY ODQJXDJH RXWSXW RU SURGXFWLRQ
Survey methods, by contrast, may measure language perceptions that
cannot as easily be captured with usage evideonce drcorpus.

D. The Meaning of Ambiguity and the Law of Interpretation

One contribution of the corpus approach highlighted above is the
ability to provide objective evidence of the range of potential senses of a
given word in a contractual context. For ex#e, in the cases of sport in
Problem Nol and anticipated in Problem Na.the courts purported to
identify the plain meaning of the operative term, and concluded that
there was no ambiguity, even though the corpus evidence made clear
that both of thecontested senses of sport and anticipated were possible,
attested sensé¥. If the standard for what constitutes ambiguity is
SFDSDEOH RU VXVFHSWLEOH RI GLIITHUHQW LQWHU
conclusions about plain meaning are in error. The praposthat
disputed contractual terms that are the subject of a litigated dispute could
be susceptible of only one plain meaning is rarely justifiable. After all,
3> S@HRSOH VSHQG WKH PRQH\ WR FRPH WR FRXUW
draw conflicting infereFHV TURP WKH ZRMo@GbveD @RQH
noted above, the more common a word is, the more likely it is to have
multiple senses. And the more senses a word has, the more likely
interpreters are to disagree about its meaning in a given céttext.

The judicial propensity to gloss over problems of ambiguity and to
arbitrarily select among competing meanings is not new. Arthur L.
Corbin observed:

All through the history of the common law, there is found a very
common assumption of the existence of antecedens el
principles, beginning no man knows when, coming from no man

311 SeesuprasectionlV.A (Problem 1) & section IV.B (Problem 2).

312 )UDQN (D V \heliRoE &f RiRgdal Intent in Statutory Construction #59 -/
38% 32/ %

313 See supraote37.
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knows where, seemingly universal and unchangeableAnd

yet, at almost all periods, there have been a few jurists who took
thought to the matter and who knew better. Among such
rules are those indicating that words must have one, and only
one, true and correct meaning, [which] must be sought only by
poring over the words within the four corners of the
paper. .. 314

Of course, judges know that contractual language can be ambiguou
and have developed rules of interpretation to guide judicial deeision
making in the event that such ambiguity is identified. The Plain Meaning
Rule is one such rule. Another is tbentra profereném canon, which,
as noted above, holds that where themmgaof a contractual provision
LV IRXQG WR EH DPELJXRXV FRXUWYV VKRXOG 3:DGI
IDYRUDEOH LQ LWV OHJDO HIIHFW3WR cAhKH SDUW\ Z
well imagine a court applying theontra proferergm canon to both
Problem Nosl and 4 because in both cases there were at least two
competing uses of the operative terms (sport and structural damage) and
EHFDXVH WKH FDQRQ WHQGVY WR EH DSSOLHG 3PR
FRQWUDFWYVY ZKHUH LW LV UHFRD&WdehEeWKDW WKF
SDUWLHV LQ WKHLU DFTXDLQ W% Dh3RsttheZod/ K WKH VX1
that such canons have historically played in the resolution of contractual
ambiguity.

In their recent article, The Law of Interpretation, Professors Will
Baude and StekHQ ( 6DFKV DUJXH WKDW 3DQ LQVWUXP

314. ARTHUR L. CORBIN, CORBIN ON CONTRACTS 2535, at 499 (1952)kee also idat 496097
3, W LV WUXH WKDW ZKHQ D MXGJH UHD @Yhewstaht Zrikldadafide®l D FRQWUDFV
opinion that they have but one reasonable meaning and that he knows what it is. A greater
familiarity with dictionaries and the usages of words, a better understanding of the uncertainties of
language, and a comparative stuflynore cases in the field of interpretation, will make one beware
RlI KROGLQJ VXFK DQ RSLQLRQ VR UHFNOHVVO\ DUULYHG DW ~

315 SeeKNIFFIN, supranote 1, #24.27, at 28283. See alSORESTATEMENT (SECOND) OF
CONTRACTS supranotel?, a 3, FKRRVLQJ DPRQJ WKH UHDVRQDEOH PHDQLQJ
agreement or a term thereof, that meaning is generally preferred which operates against the party
ZKR VXSSOLHV WKH ZRUGV RU IURP ZKRP D ZULWLQJ RWKHUZLVH SURF

316. Gaunt v. John Hancock Mut. Life Ins. Co., 160 F.2d 599,82X2d Cir. 1947)see also
EaglePicher Indus., Inc. v. Liberty Mut. Ins., 682 F.2d 12, 23 (1st Cir. 3>$@Q\ UHPDLQLQJ
doubts about interpretation of the policies are properly resolved in favor of the insured, in order to
HITHFWXDWH WKH SROLFLHVY SXUS Rt frofe@tdrR dah@ Lot FRYHUDJH -~ |
limited to cases of linguistic anguity but may also be applied in circumstances where the scope of
the insurance contract is merely uncertain. Ins. Co. N. Am. v. Jigtyt Insulations, 633 F.2d
1212, 121% WK &LU 3, WKHUH DUH P @ncerbdibtwavidits LQ WKH SROLF
interpretaton WKH SROLF\ LV WR EH FRQVWUXHG DJDLQVW WKH LQVXUHL
(emphasis added)).
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GRHVQITW MXVW IROORZ IURP WK# IRs&QLQJ RI LW
SWKH OHJDO VA\VWHP IUHTXHQWO\ FKRRVHYV DUWLIL
RQFH FKRVHQ WKH\TUH WKH Cebtdvhaz K iWwWrK HU RU QR
WH[W UHD®O\ PHDQW ~

This may be correct. But even if the law of interpretation stands
SRLVHG WR SURYLGH D VXEVWDQWLYH RU 3DUWLIL
ambiguity, it can do little to assist the court with the antecedent
identification of ambiguity that is embeddedh imany contract
interpretation canons, including the Plain Meaning Rule anddh&a
proferenem canon.

Many of the soFDOOHG 3VXEVWDQWLYH" FDQRQV RI LQ
fact hybrid canons of interpretatiérthey require, first, the
identification of tle presence of ambiguity, and second, a determination
of the legal effect of that ambiguity. In the context of criminal law,
courts apply the rule of lenity, which requires, first, the identification of
an ambiguity in a criminal statute, and second, trs®loéion of that
ambiguity in favor of the criminal defendant. Though the number of
steps in the application of Chevron deference is a matter of some
dispute®'® a familiar account requires that a court first determine
whether a statute is silent or ambigaan a subject, and second, defer
WR DQ DJHQF\fV LOQWHUSUHWDWLRQ RI D VWDWX!
agency is reasonabi®.

Viewed in this light, the law of interpretation often becomes a
collection of heuristics that resolves only seconder interpetive
problems. It is a law of Stewo, but not of Stepne.

If we accept the common definition of contractual ambiguity as
ODQJXDJH WKDW LV 3FDSDEOH RU VXVEHSWLEOH F
then we would have to conclude that the courts in ProiNes1, 2,
and4 got it wrong. In each case, the court purported to identify the plain
meaning of the operative term (sport, anticipated, and structural
damage), and in each case, the operative term had more than one attested
use, a fact that each cougnbred or, at least, failed to meaningfully

317. Baude & Sachssupranote276, at1083.

318 Id. at 1095.

319 See generallpaniel J. Hemel & Aaron L. NielsorGhevron Step Orend-a-Half, 84 U.
CHI. L. REV. 757 (2017); Matthew C. Stephenson & Adrian VerneQlegvron Has Only One Step
95VA. L. REV.597 (2009); Cass R. Sunste@hevron Step Zer®@2VA. L. Rev. 187 (2006).

320. Chevron U.S.A. v. NRD(C467 U.S. 837, 84213 (1984).

321 Michael B. RappaporfThe Ambiguity Rule and Insurance Law: Why Insurance Contracts
Should Not Be Construed Against the Drafté® Ga. L. Rev. 171,184 n.30 (1995) (collecting
cases).
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evaluate and explain. We can also imagine that a court applying the

same definition of ambiguity to Problem N&).and concluding, as a

UHVXOW RI FRXUWVYT WUDGLWLRQDO UHOLDQFH RCQC
only one meaning (because governable has only one definition in several

common dictionaries). This result seems unsatisfactory because it fails to

take account of a wellttested, specialized legal meaning that appears to

do a better of job of reflecingkH SDUWLHVY UHDVRQDEOH |
expectations.

The incongruity between the evidence from the corpus on the one
hand and the common judicial understanding of ambiguity on the other
suggests two possible outcomes. Courts must either refine their
understandin@f plain meaning and ambiguity, or they should abandon
the Plain Meaning Rule altogether. If we define ambiguity as the
existence of two possible interpretations, then virtually every contractual
provision contains some ambiguity and the application ef Rtain
Meaning Rule is always problematic. On the other hand, if we do away
with the Plain Meaning Rule entirely, we eliminate the benefits of
objectivity and efficiency that the rule purportedly provides.

One possible solution would require reformulatihg rule in terms of
probability. To the extent that we are confident that we have identified
the appropriate syntactic, semantic, and pragmatic context of the
interpretive question at issue, and to the extent that we are confident that
we have correcthyidentified the relevant speech community, register,
and timeframe for the interpretive task at hand, we might entertain a
rebuttable presumption in favor of an overwhelmingly more common
use of the word or phrase in the context in question. The strentitis of
presumption would be correlated to the prevalence of a particular use of
a word or phrase, in a particular (semantic, syntactic, and pragmatic)
context, in the language use of a particular speech community, and
language used at a particular timefraflee more prevalent the usage in
this context, the stronger the contrary evidence would need to be to rebut
it. In Problem Nosl and 2 above, the overwhelmingly more common
XVHV Rl VSEDWHGUKRPMHSHWLWLRQ™ DQG DQWLFLS
likely event ZRXOG FRQWURO XQOHVV VWURQJ HYLC
forward to rebut the application of these senses. In Probler, Mdnere
the linguistic evidence makes clear that neither sense of structural
damage is overwhelmingly more common (or even discernilae fr
context), the court would be free to allow additional extrinsic evidence
under the Plain Meaning Rule, or to apply a substantive canon, like the
contra proferengm canon.

Problem No4 illustrates that the Plain Meaning Rule may not be the
only canon ofinterpretation in need of reexamination (and, possibly,



2019] CORPUSBASED CONTRACT INTERPRETATION 1417

reformulation). In that case, the court applied theated canon against
VXUSOXVDJH DQG LQVLVWHG WKDW UHDGLQJ 3V\
SSK\VLFDO GDPDJH" WR D VWU XF WeatigleBSR XOG UHQ(
in violation of the canon against surplusage. But the corpus evidence

failed to show any meaningful way to distinguish among the competing,
FRQWHVWHG XVHV RI 3VWUXFWXUDO GDPDJH ~ DQG
gives a strong indication thaWKH DGMHFWLYH 3VWUXFWXUDO"’
nothing to the meaning of the contractual provision at issue in Problem

No. DQG WKDW WKH FRXUWYV LQVLVWHQFH WR
Commenting on the surplusage canon in the statutory context, William

Baude DQG 6WHSKHQ ( 6DFKV REVHUYHG WKDW 3>]|
actually far more common than we realized among the relevant readers

and speakers, then the canon against superfluity might need to be
PRGLILHG RU °BEDE GRsphtE& of eselection and

delexicalization in Problem Nat (and the prevalence of -selection

and delexicalization as a common linguistic phenomena as demonstrated

in language evidence from linguistic corpora) suggest that redundancy in

human language is much more common than somstgubelieve and

that a reformulation of the surplusage canon may be in order. Moreover,

%DXGH DQG 6DFKV DUH XQGRXEWHGO\ FRUUHFW W
VRPH GHIHQGHUV RI WKH VXUSOXVDJH FDQRQ GR
FDUHIXOO\ GWBEDVWHGRQWWDFW GUDIWyWdV SpuRXJIKW
HGLWRUVY .W R R ROK RPEEDeR RI@n engaged in the type

of more or less careful use of language that contract drafting entalils,

there is no evidence that contract drafters are exempt filon t

subconscious eeelection and delexicalization of words that is one of

the hallmarks of word choice by competent English speakers. Nor is

WKHUH DQ\ HYLG-HHQHE WEDWRWHWDJIJDBH FDSDEOH RI
and striking redundant words that are sutsoiously selected in this

way. Instead, the prevalence of subconscioussetection and

delexicalization established by the corpus evidence suggests that the
surplusage canon may be in need reformulation to account for common

linguistic redundancies.

Whatis clear from the Problems examined above is that the concepts
of Plain Meaning and ambiguity are incompletely theorized. In order for

322 Baude & Sachssupranote276, at1126.

323 Id. at 112627 (quoting ANTONIN SCALIA & BRYAN A. GARNER, READING LAaw: THE
INTERPRETATION OFLEGAL TEXTS 179 (2012)). As noted, the quotation here is in reference to the
use of the surplusage ran in the statutory context. However, the case for reexamination and
reformulation of the canon is similar, whether the canon is invoked in the contractual or statutory
context.
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the Plain Meaning Rule to do the work it is expected to do, courts must
begin to take account of a more nuanced andratepicture of the way
language is used and develop interpretive rules and interpretive practices
that more accurately reflect relevant language conventions. Linguistic
corpora can provide evidenbased content to otherwise vague and
poorly defined intgoretive concepts like Plain Meaning and ambiguity.
Corpus evidence can also provide the tools necessary to evaluate and
possibly reformulate canons of contractual interpretation that are failing
to give a proper account of the linguistic conventions thieyeapected

to describe and predict.

CONCLUSION

Linguistic corpora will not provide answers to every interpretive
guestion. Judges and lawyers will have to decide the legal effect of the
linguistic information corpora provide. But corpora can provide
objedive evidence of the linguistic conventions of the communities that
draft and are governed by the agreements judges and lawyers are called
upon to interpret. Corpus evidence can give content to otherwise vague
canons of interpretation and provide linguisévidence to aid in the
evaluation of claims about the Plain Meaning (or ambiguity) of a
contractual text.



