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ERIE SLAPP BACK

Jack B. Harrison"

Abstract: Dozens of states have enacted anti-Strategic Lawsuits Against Public
Participation (SLAPP) laws to counter SLAPP suits, or lawsuits filed to silence a defendant
who has spoken out against a plaintiff. The primary goal of a SLAPP suit is not to win on the
merits, but rather to discourage the defendant from exercising their right to free speech by
threatening excessively expensive litigation. State anti-SLAPP laws provide for special
motions to dismiss, discovery limitations, and fee shifting, all designed to allow a defendant to
expeditiously dispose of the SLAPP suit before engaging in costly discovery.

This Article discusses the development of state anti-SLAPP laws and the evolution of the
Erie doctrine through the Shady Grove decision, ultimately examining how lower courts have
struggled to make sense of Shady Grove in the context of state anti-SLAPP special motions to
dismiss. This Article then discusses the various theoretical solutions that have been offered for
this dilemma, concluding that the conflict between state anti-SLAPP laws and the Federal
Rules of Civil Procedure is unavoidable and irreconcilable under the Rules Enabling Act and
Erie and its progeny. Based on this analysis, this Article concludes that federal courts sitting
in diversity cannot apply state anti-SLAPP laws. The only mechanism for accomplishing the
specifically defined purpose of state anti-SLAPP laws in federal court is for the Congress to
adopt a federal anti-SLAPP law that would supplement the operation of the Federal Rules of
Civil Procedure.
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INTRODUCTION

To say that Trump University shared President Trump’s magnetic
capacity for unwanted attention during its brief, sordid lifetime would be
an understatement. Certainly, the New York State Education Department
seemed drawn to it in 2005 to warn the company that it could not legally
call itself a university.! And then came the allegations of deception, unfair

1. John Cassidy, Trump University: It’s Worse Than You Think, NEW YORKER (June 2, 2016),
https://www.newyorker.com/news/john-cassidy/trump-university-its-worse-than-you-think
[https://perma.cc/HOMH-J4LF].
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business practices, and fraud.? But while the organization’s short lifespan
riddled with fraud and deceit might seem little more to the casual onlooker
than caveat emptor, it offers a unique perspective into the newest issue
plaguing federal litigators—attempting to apply anti-SLAPP statutes in
federal court. This issue requires context, and the case of Trump
University deserves an autopsy.

Trump University was founded in 2004 by the eponymous Donald
Trump and its president, Michael Sexton, as a program that offers real
estate and investing coaching.® Its mission was to “train, educate and
mentor entrepreneurs on achieving financial independence through real
estate investing.”® Advertising prominently featured Trump, who
collaborated with the organization on several books.’ In particular, the
organization, through Sexton, promised that it would not be like other
organizations that “try to sell help alone, without the proven expertise to
back it up, and just when you begin to realize that the advice you paid for
is unproven and ineffective—they try to sell you more expensive
products. They hook you on promises and never deliver.”¢

Immediately, the organization drew public attention and criticism from
commentators who lambasted Trump University’s business practices.’
Calling Trump University a “scam[],” critics pulled no punches in
claiming that the organization sold overpriced workshops to ignorant
customers.® Some of these critics pointed to steep fees as proof of Trump
University’s dishonest motivation. And they found it suspicious that
Trump University targeted students who struggled from the sub-prime
mortgage crisis.’ This was not enough to deter Tarla Makaeff, who first
paid the $1,495 fee for a three-day seminar in August 2008, followed by

2. See Makaeff v. Trump Univ., LLC, 715 F.3d 254, 260 (9th Cir. 2013); People v. Trump
Entrepreneur Initiative LLC, 26 N.Y.S.3d 66, 69 (2016).

3. See Trump, 26 N.Y.S.3d at 67.
4. Makaeff, 715 F.3d at 258.

5. Id. at 259 (citing FED. R. EVID. 201; Von Saher v. Norton Simon Museum of Art, 592 F.3d 954,
960 (9th Cir. 2010)) (taking judicial notice of Trump’s collaborations with the University on books
and articles).

6. Id. (citing Michael Sexton, Foreword to TRUMP UNIVERSITY WEALTH BUILDING 101: YOUR
FIRST 90 DAYS ON THE PATH TO PROSPERITY, at ix (Donald J. Trump ed., 2007)).

7. Id. (citing David Lazarus, Trump Spins in Foreclosure Game, L.A. TIMES (Sep. 16, 2014),
https://www.latimes.com/business/la-fi-lazarus12dec12-column.html [https://perma.cc/NY5V-
NG6G]) (“[Q]uestion[ing] Trump University’s business practices in the larger context of the subprime
mortgage crisis.”).

8. Id. (citing complaints about Trump University on Internet message boards).

9. Lazarus, supra note 7.



1256 WASHINGTON LAW REVIEW [Vol. 95:1253

9910

a $34,995 payment for the “Trump Gold Elite Program.

What does the “Trump Gold Elite Program” consist of? Allegedly, this
program gave valuable insight for subscribers to go to Trulia.com to find
real estate properties and the IRS website to learn about taxes.!! The real
estate sales techniques taught at seminars were nothing spectacular—""buy
low, and sell high” and similar advice featured a hefty price tag.'
Moreover, customers alleged that the videos included with the program
were five-years-old, contained information that customers could find for
free over the Internet, and provided students with allegedly ineffectual
mentors who were notoriously unresponsive.'?

Critics thought this caliber of product was unbecoming of the Trump
brand.'* And meanwhile, Makaeff became worried about her increasingly
bleak financial condition after paying for various programs.'> Upon
contacting a Trump University representative, she found out she was
ineligible for a refund.!® After spending a year with the program and
attempting to reconcile her grievances with it through the University’s
free “mentoring” services, Makaeff’s stance shifted dramatically.'’

She wrote letters to the Better Business Bureau accusing Trump and
the University of a series of fraudulent and deceptive business practices.'®
Inevitably, this led to a large class action suit brought against Trump

10. Makaeff, 715 F.3d at 260.

11. See Jim Zarroli, Trump University Customer: ‘Gold Elite’ Program Nothing But Fool’s Gold,
NAT’L PUB. RADIO (June 6, 2016), https://www.npr.org/2016/06/06/48094863 1/trump-university-
customer-gold-elite-program-nothing-but-fools-gold [https://perma.cc/WXGS5-A89V]; see also lan
Tuttle, Yes, Trump University Was a Massive Scam, NAT'L REV. (Feb. 26, 2016),
https://www.nationalreview.com/corner/trump-university-scam/ [https://perma.cc/6JK8-8A4M].

12. Lazarus, supra note 7.

13. See Terry Spencer, Ex-Trump University Students Wants the President’s Apology, ASSOCIATED
PRESS NEWS (Mar. 29, 2017), https://www.apnews.com/c5ce93f7f21d4c589a0b71293fa75b49
[https://perma.cc/MWT2-VNMM].

14. Lazarus, supra note 7.
15. Makaeff, 715 F.3d at 260.
16. Id.
17. Id.
18. Id. The court describes these letters in the following manner:
In both letters, Makaeff asserted that Trump University engaged in “fraudulent business

practices,” “deceptive business practices,” “illegal predatory high pressure closing tactics,”
“personal financial information fraud,” “illegal bait and switch,” “brainwashing scheme[s],”
“outright fraud,” “grand larceny,” “identity theft,” “unsolicited taking of personal credit and
trickery into [sic] opening credit cards,” “fraudulent business practices utilized for illegal
material gain,” “felonious teachings,” “neurolinguistic programming and high pressure sales
tactics based on the psychology of scarcity,” “unethical tactics,” “a gargantuan amount of
misleading, fraudulent, and predatory behavior,” and business practices that are “criminal.”

Id.

<



2020] ERIE SLAPP BACK 1257

University for its allegedly deceptive practices.!” But Trump University
brought a counterclaim, alleging defamation based upon Makaeft’s letters
to the Better Business Bureau and other Internet posts.?’ Makaeff
responded with a motion to strike under California’s anti-SLAPP statute,
which would have not only removed the claim, but required Trump to pay
Makaeff’s attorneys’ fees if he lost.”! This raised an interminable civil
procedural question, from which the Ninth Circuit found no escape—
under the Erie doctrine, does a state anti-SLAPP statute apply in
federal court?

This question is the focus of this Article. Why does this matter and how
might the answer to that question impact litigation? Under the Erie
doctrine a federal court sitting in diversity is to apply state substantive law
to the state law claim in front of it and apply federal procedural law. Yet,
state anti-SLAPP statutes allow a defendant to file a “special motion to
strike” to dismiss an action before trial. This process appears to be
fundamentally procedural and to answer the same procedural question
regarding the sufficiency of a claim as Rules 12 and 56 of the Federal
Rules of Civil Procedure. The critical difference between the two is that
state anti-SLAPP statutes impose a burden on both parties that is greater
than that imposed by the federal rules.

In Makaeff'v. Trump University, LLC** for example, if the California
anti-SLAPP statute is applied, the moving defendant (in this case,
Makaeft as counterclaim defendant) must first make a prima facie
showing that the plaintiff’s (in this case, Trump as the counterclaim
plaintiff) suit arises from an act in furtherance of the defendant’s
constitutional right to free speech.? Once the moving defendant meets this
burden, then the burden shifts to the nonmoving plaintiff “to establish a
reasonable probability that it will prevail on its claim in order for that
claim to survive dismissal.”?* In contrast, under Rules 12 or 56, to survive
dismissal, the nonmoving party is only required to show that an issue of
material fact exists that raises a jury question.” The end result under these
two procedural mechanisms could be very different, which highlights the
Erie problem in this matter.

This Article will describe the importance of preserving crucial First

19. Id.

20. Id.

21. Id. at 260, 274.

22. 715 F.3d 254 (9th Cir. 2013).

23. Id. at 261.

24. Id.

25. See Klocke v. Watson, 936 F.3d 240, 245-46 (5th Cir. 2019).
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Amendment values and analyze the legal uncertainty surrounding the
applicability of anti-SLAPP statutes in federal court under the Erie
doctrine in light of the currently existing circuit split. As most first-year
civil procedure students learn, the Supreme Court, in Erie Railroad Co. v.
Tompkins*® and the cases that follow it, established that a federal court
sitting in diversity is to apply state substantive law and federal procedural
rules.”” However, following the Supreme Court’s decision in Shady Grove
Orthopedic Associates v. Allstate Insurance Co.,?® it is unclear whether
state statutes that create anti-SLAPP special motions to dismiss should
apply in federal courts sitting in diversity.

Part I introduces the conflict between preserving First Amendment
rights under anti-SLAPP statutes and the Erie doctrine and describes the
difficulty courts have had in providing a clear analytical path. Part II
discusses what anti-SLAPP statutes are, how they work, and why they are
beneficial to citizens seeking to exercise their First Amendment rights of
expression. Part III discusses the history and development of the Erie
doctrine, leading to the current uncertainty about the application of anti-
SLAPP statutes in federal court. Part IV provides a review of the current
circuit split on whether state anti-SLAPP statutes can apply in federal
courts. Part V argues that, based on Supreme Court precedent, anti-
SLAPP statutes should not apply in a federal court sitting in diversity as
a procedural matter and offers some possible solutions to this dilemma,
including the adoption of federal legislation.

I.  THE RISE OF THE SLAPP AND THE ANTI-SLAPP

The history of anti-SLAPP statutes is notable for the rapidity with
which they emerged as a prominent feature of state practice. The term
“SLAPP” can be traced back to an article written by Professors Penelope
Canan and George Pring.?’ Canan and Pring conducted studies to chart
the phenomenon of parties filing suits in order to stymie individuals’
petitioning activities and noted that courts were starting to acknowledge
SLAPP suits’ prevalence.*® Through their studies, they found that such

26. 304 U.S. 64 (1938).
27. 1Id. at 79-80.
28. 559 U.S. 393 (2010).

29. George W. Pring & Penelope Canan, Strategic Lawsuits Against Public Participation
(SLAPPs): An Introduction for Bench, Bar and Bystanders, 12 U. BRIDGEPORT L. REV. 937, 962
(1992).

30. Id. at 943 (“The cost to society in terms of the threat to our liberty and freedom is beyond
calculation . . . . To prohibit robust debate on these questions would deprive society of the benefit of
its collective thinking and . .. destroy the free exchange of ideas which is the adhesive of our
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suits were becoming commonplace in 1992, the date of the article, as
mechanisms to dissuade political involvement.?' Professors Canan and
Pring provided the following definition of a SLAPP claim: “1. [a] civil
complaint or counterclaim, 2. filed against nongovernment individuals or
organizations, 3. because of their communications to government
(government bodies, officials, or the electorate), 4. on a substantive issue
of some public interest or concern.”** The subject matter of these claims
generally focused on defamation, business torts, and constitutional issues,
while hovering around such public issues as civil rights, environmental
protection, and criticism of public officials.® Furthermore, such suits
often contain unreasonably high damage claims.**

Professors Canan and Pring sought to enable attorneys and politically
active citizens to identify the “warning signals” of a SLAPP, in order to
take the necessary measures to halt the progress of a SLAPP suit in its
tracks.>> While acknowledging that both the motion to dismiss and
summary judgment are the foremost mechanisms to banish a SLAPP suit,
Canan and Pring hoped to have more legislatures adopt some version of
an anti-SLAPP statute.?¢

democracy.” (quoting Webb v. Fury, 282 S.E.2d 28, 43 (W. Va. 1981), overruled by Harris v. Adkins,
432 S.E.2d 549 (W. Va. 1993))).

31. Id. at 944 (noting that, despite that “the vast majority ultimately are dismissed,” the essential
purpose of ““public participation’ in government” is frustrated (citing Whitney v. California, 274 U.S.
357, 375-76 (1926) (Brandeis, J., concurring), overruled in part by Brandenburg v. Ohio, 395 U.S.
444 (1969))).

32. Id. at 94647 (citing Penelope Canan & George W. Pring, Studying Strategic Lawsuits Against
Public Participation: Mixing Quantitative and Qualitative Approaches, 22 LAW & SOC’Y REV. 385,
387 (1988)).

33. Id. at 947; see also Andrew L. Roth, Note, Upping the Ante: Rethinking Anti-SLAPP Laws in
the Age of the Internet, 2016 BYU L. REV. 741, 741 (2016) (noticing courts are now applying anti-
SLAPP laws in Internet defamation cases).

34. See Katelyn E. Saner, Note, Getting Slapp-ed in Federal Court: Applying State Anti-SLAPP
Special Motions to Dismiss in Federal Court After Shady Grove, 63 DUKEL.J. 781, 788 (2013) (citing
Victor J. Cosentino, Comment, Strategic Lawsuits Against Public Participation: An Analysis of the
Solutions, 27 CAL. W. L. REV. 399, 404 (1993); James E. Grossberg & Dee Lord, California’s Anti-
SLAPP Statute, 13 COMMC’NS L. 3, 4 (1995)).

35. Pring & Canan, supra note 29, at 950 (noting that the “target” of a SLAPP suit should take
steps to characterize the suit in a way that is as politically charged as possible to “invok[e] the
protection of the Petition Clause [and to remind] the court that there is another, better forum in which
the dispute can be resolved”).

36. Id. at 959 (stating that, “If public participation in government . . . is to be encouraged, it will
take adoption of legislation that (1) protects the full range of public advocacy, (2) before all branches
and levels of government, (3) discourages the filing of SLAPPs, and (4) provides effective summary
adjudications for those that are filed”).
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A.  Anti-SLAPP Foundations in the Petition Clause

With their groundbreaking article, Canan and Pring encouraged states
to pass anti-SLAPP statutes or at least extend relevant precedent. The
Colorado Supreme Court in Protect Our Mountain Environment, Inc. v.
District Court (POME)*" took the latter route, extending an antitrust
doctrine based in the Petition Clause to hold that a SLAPP statute violated
the First Amendment.’® Later, numerous states enacted anti-SLAPP
statutes, drawing on similar principles.*

Some scholars have suggested that upholding activity protected under
the Petition Clause was a concept that had previously been emphasized
under the Noerr-Pennington doctrine.*’ The Noerr-Pennington doctrine
arose out of two Supreme Court cases that held that antitrust laws are not
applicable when competitors assemble to petition legislators.*! Courts
recognize a “sham” exception to the doctrine.*” The doctrine would not
protect competitors from antitrust liability where they brought multiple
suits against a competitor under the guise of petitioning, but, in actuality,
served as “an attempt to interfere directly with the business relationships
of a competitor.”** While the doctrine applies only to antitrust legislation,
the doctrine’s stalwart defense of freedom to assemble parallels the two
step process utilized in the current anti-SLAPP decisions in dismissing a
claim.** Although the Noerr-Pennington doctrine may have provided
some inspiration, the factors commonly utilized in anti-SLAPP legislation

37. 677 P.2d 1361 (Colo. 1984).

38. Id. at 1370; see also Pring & Canan, supra note 29, at 951.

39. Pring & Canan, supra note 29, at 959-60 (noting that bills in New York, California, and
Washington had already or were in the process of adopting promising anti-SLAPP statutes).

40. Colin Quinlan, Note, Erie and the First Amendment. State Anti-SLAPP Laws in Federal Court
After Shady Grove, 114 COLUM. L. REV. 367, 372-77 (2014); see also Carson Hilary Barylak, Note,
Reducing Uncertainty in Anti-SLAPP Protection, 71 OHIO ST. L.J. 845, 855 (2010).

41. United Mine Workers of Am. v. Pennington, 381 U.S. 657, 674-75 (1965); E.R.R. Presidents
Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 145 (1961); see also BRIAN W. BLAESSER & ALAN
C. WEINSTEIN, FEDERAL LAND USE LAW & LITIGATION § 10:21 (2017-2018 ed. 2017).

42. Noerr, 365 U.S. at 144.
43. Id.

44. Select Portfolio Servicing v. Valentino, 875 F. Supp. 2d 975, 988 (N.D. Cal. 2012) (“The first
part of the anti-SLAPP inquiry is substantially the same as the inquiry into whether the Noerr-
Pennington doctrine applies.” (citing Kearney v. Foley and Lardner, 553 F. Supp. 2d 1178, 1181 n.3
(S.D. Cal. 2008))); see also Metabolife Int’l, Inc. v. Wornick, 264 F.3d 832, 839 (9th Cir. 2001);
LoBiondo v. Schwartz, 970 A.2d 1007, 1020 (N.J. 2009) (“[T]he majority of the [state anti-SLAPP]
statutes find their roots in the United States Supreme Court’s Noerr-Pennington doctrine, creating
immunity that protects actions that fall within the parameters of the redress of one’s grievances to
the government.”).
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were first set out in POME.*

There, the Colorado State Supreme Court dealt with an environmental
group’s defense against a multimillion dollar lawsuit by a developer
against the group for opposing land development.*® Noting a trend for
courts to apply the Noerr-Pennington doctrine in recent cases, the court
found that the right to petition was something that included unhindered
access to the courts.’ For the Colorado Supreme Court, this view was
reflected in countless decisions protecting First Amendment petitioning
activity from liability.*® Noting that the sham exception’s application in
antitrust suits depends upon whether the claim is to harass, the Colorado
Supreme Court extended the exception to protect legitimate petitioning
activity targeted by as little as “a single lawsuit lacking any reasonable
basis in fact or law and brought primarily to harass or to improperly deter
another’s legitimate activities.”*

The court sought to uphold petitioning activity and acknowledged that
suits without merit filed against citizens can “have a significant chilling
effect on the exercise of their First Amendment right to petition the courts
for redress of grievances.” Laying the ground for anti-SLAPP statutes
soon to follow, the court found that when a defendant files a motion to
dismiss on the grounds that their claim is an illegitimate attempt to impede
upon the defendant’s constitutional right to petition, the plaintiff must
show that their claim is not illegitimate.*! If the plaintiff failed to meet this
burden, the court would then treat such a motion to dismiss “as one for
summary judgment,” to be judged by a stricter standard than a typical
motion to dismiss.’? The court described the following burden shifting

45. Protect Our Mountain Env’t, Inc. v. Dist. Ct., 677 P.2d 1361 (Colo. 1984); see also Pring &
Canan, supra note 29, at 951.

46. Protect Our Mountain Env't, Inc., 677 P.2d at 1362.

47. Id. at 1365 (“[T]he Court, drawing on the Noerr-Pennington doctrine, clearly recognized that
the right to petition the government for redress of grievances necessarily includes the right of access
to the courts.” (citing Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972); Bill
Johnson’s Rests., Inc. v. NLRB, 461 U.S. 731 (1983))).

48. Id. at 1365-66 (citing Anchorage Joint Venture v. Anchorage Condo. Ass’n, 670 P.2d 1249
(Colo. App. 1983)).

49. Id. at 1367 (noting that “[a] repetitious pattern of baseless litigation, in other words, is not
necessary for application of the sham exception” (citing MCI Commc’ns Corp v. Am. Tel. & Tel.
Co., 708 F.2d 1081, 115355 (7th Cir. 1983))).

50. Id. at 1368 (citing Note, Counterclaim and Countersuit Harassment of Private Environmental
Plaintiffs: The Problem, Its Implications, and Proposed Solutions, 74 MICH. L. REv. 106, 110-11
(1975)).

51. Id.; see, e.g., In re Foster, 253 P.3d 1244, 1251 (Colo. 2011) (requiring heightened standard
under POME framework).

52. Protect Our Mountain Env't, Inc., 677 P.2d at 1369 (citing COLO. R. CIv. P. § 12(b)); see also



1262 WASHINGTON LAW REVIEW [Vol. 95:1253

analysis that courts should conduct in the wake of a potential SLAPP suit:
[T]he plaintiff must make a sufficient showing to permit the court
to reasonably conclude that the defendant’s petitioning activities
were not immunized from liability under the First Amendment
because: (1) the defendant’s administrative or judicial claims
were devoid of reasonable factual support, or, if so supportable,
lacked any cognizable basis in law for their assertion; and (2) the
primary purpose of the defendant’s petitioning activity was to
harass the plaintiff or to effectuate some other improper objective;
and (3) the defendant’s petitioning activity had the capacity to
adversely affect a legal interest of the plaintiff.>
The court then concluded that such a standard would need to be applied
in the immediate case and that a motion to dismiss against the developers
ought to be treated as one for summary judgment.>* Pring and Canan felt
that the Colorado Supreme Court had adopted a workable system for
adequately dismantling SLAPP claims.>

B.  Anti-SLAPP Statutes

Washington State crafted one of the first anti-SLAPP statutes,’® which
emerged in the wake of publicized litigation between homeowners and a
real estate development company over its reported tax violations.’” Over
time, the statute changed, but generally kept the same procedural
mechanisms and purpose in preventing challenges to free speech.’®
However, the Washington Supreme Court struck down section 4.24.525
of the Revised Code of Washington, one of its anti-SLAPP statutes, as

Makaeff v. Trump Univ., LLC, 715 F.3d 254 (9th Cir. 2013) (acknowledging California’s anti-
SLAPP law shifts substantive burden). But see Los Lobos Renewable Power, LLC v. Americulture,
LLC, 885 F.3d 659, 670 (10th Cir. 2018) (noting that New Mexico’s anti-SLAPP statute “does not
alter the rules of decision by which a court will adjudicate the merits of the complaint™).

53. Protect Our Mountain Env’t, Inc., 677 P.2d at 1369 (noting that following this standard would
not only root out meritless SLAPP claims, but would “permit those truly aggrieved by abuse of these
processes to vindicate their own legal rights”).

54. Id. at 1370.

55. See Pring & Canan, supra note 29, at 953 (“The POME test is a ‘cure’ well worth adopting in
other jurisdictions.”).

56. See WASH. REV. CODE § 4.24.510 (2019).

57. See Pring & Canan, supra note 29, at 959 n.53 (discussing the roots of the Washington anti-
SLAPP statute in the case of Robert John Real Estate Co. v. Hill, No. 87-2-01696-3 (Wash. Super.
Ct. Clark Cnty. July 14, 1987)).

58. See Bruce E.H. Johnson & Sarah K. Duran, 4 View from the First Amendment Trenches:
Washington State’s New Protections for Public Discourse and Democracy, 87 WASH. L. REV. 495
(2012).
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unconstitutional.” In particular, the Court took issue with the burden
shifting effect that the statute has upon a plaintiff to prove that their case
is legitimate and has a likelihood of success upon “clear and convincing
evidence” in response to the special motion to strike.®® The Court found
this to be antithetical with the plaintiff’s right to a jury trial.®!

California created its own statute, and Professors Pring and Canan
noted in 1992 that the state had adopted “the most comprehensive anti-
SLAPP act to date.”® Currently, twenty-seven states and Guam have
some form of anti-SLAPP legislation in place.®® While these anti-SLAPP
statutes vary in their strength and scope, all share the common tenet in
providing the court with the ability to “determine whether the defendant’s
activity falls within the scope of the state’s listing of protected activities
triggering the statute’s coverage.”**

While Pring and Canan, along with POME, offered a definite list of
characteristics that anti-SLAPP statute legislation should incorporate,

59. See Davis v. Cox, 183 Wash. 2d 269, 296, 351 P.3d 862, 875 (2015), abrogated on other
grounds by Maytown Sand & Gravel, LLC v. Thurston Cnty., 191 Wash. 2d 392,423 P.3d 223 (2018);
see also Leiendecker v. Asian Women United of Minn., 895 N.W.2d 623, 635 (Minn. 2017) (finding
Minnesota’s anti-SLAPP statute to be an unconstitutional erosion of state constitutional right for a
trial by jury).

60. See Davis, 183 Wash. 2d at 293, 351 P.3d at 873 (taking issue with the fact that the statute
requires a probability of success at trial beyond what is appropriate under Washington’s summary
judgment standard because “the genuineness of a [claim] does not turn on whether it succeeds”
(quoting BE & K Constr. Co. v. NLRB, 536 U.S. 516, 532 (2002))).

61. Id.

62. Pring & Canan, supra note 29, at 960 n.55 (citing CAL. CIv. PROC. CODE § 425.16 (West
1992)); see also United States ex rel. Newsham v. Lockheed Missiles & Space Co., 190 F.3d 963 (9th
Cir. 1999); Makaeff v. Trump Univ., LLC, 715 F.3d 254, 272 (9th Cir. 2013) (Kozinski, C.J.,
concurring).

63. The following states and territories have enacted the following anti-SLAPP legislation: ARIZ.
REV. STAT. ANN. §§ 12-751 to 12-752 (2019); ARK. CODE ANN. §§ 16-63-501 to 16-63-508 (West
2019); CAL. C1v. PROC. CODE § 425.16 (West 2020); D.C. CODE §§ 16-5501 to 16-5505 (2001); DEL.
CODE ANN. tit. 10 §§ 8136-8138 (West 2019); FLA. STAT. ANN. § 768.295 (2019); GA. CODE ANN.
§ 9-11-11.1 (West 2019); HAW. REV. STAT. ANN. §§ 634F-1 to 63F-4 (West 2008); IND. CODE ANN.
§§ 34-7-7-1 to 34-7-7-10 (West 2019); LA. CODE CIV. PROC. ANN. art. 971 (2019); MD. CODE ANN.
CTS. & JUD. PROC. § 5-807 (West 2011); MO. REV. STAT. § 537.528 (2016); ME. REV. STAT. ANN.
tit. 14, § 556 (West 2019); MASS. GEN. LAWS ANN. ch. 231, § S9H (West 2000); MINN. STAT. ANN.
§§ 554.01, 554.03-554.05 (West 2019); NEB. REV. STAT. §§ 25-21, 241 to 246 (2016); NEV. REV.
STAT. ANN. § 41.640 to 41.670 (West 2019); N.M. STAT. ANN. §§ 38-2-9.1 and 9.2 (West 2019);
N.Y. C1v. RIGHTS LAW § 70-a (McKinney 2019); OKLA. STAT. tit. 12, § 1443.1 (Supp. 2015); OR.
REV. STAT. ANN. § 31.150 (West 2019); 27 PA. STAT. AND CONS. STAT ANN. §§ 27-83-8301 to 8305
(West 2019); R.I. GEN. LAWS ANN. §§ 9-33-1 to 9-33-4 (West 2019); TENN. CODE ANN. §§ 4-21-
1001 to 4-21-1003 (West 2019); TEX. C1v. PRAC. & REM. CODE ANN. §§ 27.001-27.011 (West 2020);
UTAH CODE ANN. §§ 78B-6-1402 to 1405 (West 2019); VT. STAT. ANN. § 1041 (West 2019); 7 GUAM
CODE ANN. § 17101-17109 (2020). See also 2 RODNEY SMOLLA, LAW OF DEFAMATION § 9:109 n.1
(2d ed. 2018).

64. SMOLLA, supra note 63, § 9:109.
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current statutes vary.® For example, Pennsylvania’s statute narrowly
requires that the SLAPP be in regards to petitioning activities “relating to
enforcement or implementation of an environmental law or regulation.”%¢
In stark contrast, California’s statute subjects any suit filed in accordance
with a person’s “furtherance of the person’s right of petition or free
speech” to a “special motion to strike,” unless the SLAPP filer meets a
heightened evidentiary burden to show the claim’s legitimacy.®” Although
the scope of each SLAPP statute will vary from state to state, the statutes
share some common tenets.%® The special motions to dismiss are the core
of these statutes, designed to extinguish a SLAPP suit before it has the
chance to be litigated.*” Such motions are held to a
“summary-judgment-like procedure.””® Unlike a Rule 12 or 56 motion,
however, discovery is stayed, with the burden shifting first to the
defendant to show that the suit arose to deter them from their legitimate
petitioning activity, with the burden then shifting back to the plaintiff to
show that the elements of his claim are supported by evidence.”!

When these suits take place in federal court, it is ultimately a question
of whether, under the Erie doctrine, these motions are applicable at all
since Rules 12 and 56 seem to encompass the same procedural function
as state anti-SLAPP statutes.”

65. Canan and Pring discussed the POME elements and noted the following requirements for an
anti-SLAPP statute:
Procedural requirements - Every motion to dismiss based on the Petition Clause 1. Is to be
fast-tracked for summary judgment. 2. Has the burden of proof shifted from the movant-target
to the filer of the lawsuit. 3. Is to have a ‘heightened standard’ of review (strict scrutiny) applied.
Substantive requirements - Filer must prove that target’s petitioning activity: 1. Was “devoid of
reasonable factual support” or “lacked any cognizable basis in law,” and 2. Had as its “primary
purpose” “harass[ment]” or “some other improper objective,” and 3. Did [it] “adversely affect a
legal interest” of filers.
Pring & Canan, supra note 29, at 952 (citing Protect Our Mountain Env’t, Inc. v. Dist. Ct., 677 P.2d
1361, 1369 (Colo. 1984)).
66. 27 P.A. STAT. AND CONS. STAT. ANN. § 8302 (West 2019); see also FLA. STAT. ANN. § 768.295
(2019) (making remedy only available to those being sued by a “governmental entity”).
67. CAL. C1v. PROC. CODE § 425.16 (West 2020).

68. Saner, supra note 34, at 793, n.82 (citations omitted) (noting that “[t]he scope of anti-SLAPP
laws, however, varies substantially among states™).

69. See, e.g., CAL. CIV. PROC. CODE § 425.16(b) (West 2020).
70. Taus v. Loftus, 151 P.3d 1185, 1205 (Cal. 2007).

71. See Saner, supra note 34, at 792-93 (noting that a plaintiff who survives the special motion to
strike might still be subject to a Rule 12 or 56 motion). But see 735 ILL. COMP. STAT. ANN. 110/20(b)
(West 2019) (permitting a plaintiff to make a limited discovery request despite discovery being halted
by the special motion to dismiss).

72. See generally Joshua P. Zoffer, Note, An Avoidance Canon for Erie: Using Federalism to
Resolve Shady Grove's Conflicts Analysis Problem, 128 YALE L.J. 482 (2018); Aaron Smith, Note,
SLAPP Fight, 68 ALA. L. REV. 303 (2016); Laura Lee Prather & Jane Bland, Bullies Beware:
Safeguarding Constitutional Rights Through Anti-SLAPP in Texas, 47 TEX. TECH L. REV. 725 (2015);
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II. THE ERIE PROBLEM

While the traditionally accepted facts of Erie have recently been
challenged by Professor Brian Frye, the basic facts have been presented
to generations of first-year law students.” What happened to Harry James
Tomkins on the evening of July 17, 1934 is both a quaint and tragic story.
The facts seem almost ordinary, certainly not the type of story that would
lead to the creation of a far reaching and revolutionary legal doctrine.™
Yet, that is exactly what happened.

According to Tomkins, his injury occurred as he walked along a
footpath beside the tracks located in Pennsylvania. He claimed he had
been struck by an open door swinging from one of the cars on a freight
train operated by the Erie Railroad Company.”” The train that injured
Tompkins was the Ashley Special No. 2499, a freight train operated by

Benjamin Ernst, Note, Fighting SLAPPs in Federal Court: Erie, the Rules Enabling Act, and the
Application of State Anti-SLAPP Laws in Federal Diversity Actions, 56 B.C. L. REv. 1181 (2015);
Caleb P. Lund, /t’s Time to SLAPP Back: Why California’s Anti-SLAPP Statute Should Not Apply in
Federal Court, 44 Sw. L. REV. 97 (2014); Quinlan, supra note 40, at 367; Saner, supra note 34, at
792-93.

73. Brian Frye, The Ballad of Harry James Tompkins, 52 AKRON L. REV. 531 (2018); see also Bob
Rizzi, Erie Memoirs Reveal Drama, Tragedy, 63 HARV. L. REC. 2 (1976) (while this article is wildly
inaccurate in almost every respect, it includes excerpts from Aaron L. Danzig’s unpublished
memoirs); Irving Younger, What Happened in Erie, 56 TEX. L. REV. 1011 (1978) (relying on
communications with Bernard Nemeroff and others, as well as a wide range of primary and secondary
sources); Celebrating The Erie Railroad Company v. Tompkins Project, 97 LUZERNE LEGAL REG. 1
(2007), https://docplayer.net/4106463-Published-weekly-by-the-wilkes-barre-law-library-
association.html [https://perma.cc/LKB8-JP36] (relying on secondary sources and local legend);
Edward A. Purcell, Jr., The Story of Erie: How Litigants, Lawyers, Judges, Politics and Social Change
Reshape the Law, in CIVIL PROCEDURE STORIES 21 (Kevin M. Clermont ed., 2d ed. 2008) (collecting
information from a wide range of primary and secondary sources).

74. As Frye describes these facts:

At about 2:30 a.m. on Friday, July 27, 1934, William Colwell of Hughestown, Pennsylvania was
awakened by two young men banging on his front door. When he went downstairs, they told him
that someone had been run over by a train. Colwell looked out his side window. In the moonlight,
he saw someone lying on the ground near the railroad tracks. He went back upstairs and told his
wife that there had been an accident. She told him “not to go out, that them fellows was crazy,”
but he dressed and went out to help anyway.

Colwell’s house was at the stub-end of Hughes Street, where it ran into the railroad tracks. When
he reached the tracks, he discovered his neighbor Harry James Tompkins, about 6 or 10 feet
south of Hughes Street. Tompkins had a deep gash on his right temple, and his severed right arm
was in between the tracks. Colwell told the young men to go to Mrs. Rentford’s house down the
street and call an ambulance. After calling the ambulance, they disappeared. Colwell also yelled
to his neighbor, Aloysius Thomas McHale, who dressed and came out to help. Colwell and
McHale stayed with Tompkins until the ambulance arrived at about 2:45 a.m. and took him to
Pittston Hospital.

Frye, supra note 73, at 53233 (citing Transcript of Record at 115, 86—87, Erie R.R. Co. v. Tompkins,
304 U.S. 64 (1937) (No. 367)).

75. Erie, 304 U.S. at 69.
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the Erie Railroad Company.”® Tompkins regained consciousness
following the accident in the hospital receiving room.”” In treating him,
the hospital doctors sedated him, treated the wound on his face, and
amputated the remainder of his right arm.”® As a result of the accident,
Tomkins spent about three weeks in the hospital. While in the hospital, he
developed an infection in his shoulder, leading to the development of an
abscess. Eventually, the wound healed.” However, Tompkins continued
to experience persistent phantom limb pain in his missing fingers.%
Tompkins’s surgery cost about $350, with the hospital stay costing
about $89.%!

Tompkins then filed a diversity action against Erie in federal court,
presumably because the relevant federal common law was more favorable
to him than the Pennsylvania rule. The key legal issue was the standard of
care that the railroad Erie owed to Mr. Tompkins.** The railroad argued
that liability was governed by Pennsylvania law, which would treat
Tompkins as a trespasser who could recover only if Erie acted with
wanton or willful negligence (not mere negligence).*> Tompkins, on the
other hand, asserted that a federal court was not bound by the decisions of
the Pennsylvania Supreme Court and was free to apply federal common
law, which would not require Tomkins to show wanton or willful
negligence in order to establish liability.3* The district court ruled for

76. Frye, supra note 73, at 533.

77. 1d.

78. Id. Tompkins testified that the doctors amputated the socket. “A. They took my arm right out
of the socket. Q. You have no stub or anything? A. Or no socket; they took the socket too.” Id.
However, the doctors actually performed a “shoulder disarticulation,” removing the entire humerus
at the socket.” Id. at 533 n.5 (citing Transcript of Record, supra note 74, at 31-32).

79. Id. at 533.

80. Id. (citing Transcript of Record, supra note 74, at 31-32).

81. Id. (citing Transcript of Record, supra note 74, at 16).

82. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 70-71 (1938).

83. Id. at 70.

84. Id.; see also Adam N. Steinman, What Is the Erie Doctrine? (And What Does It Mean for the
Contemporary Politics of Judicial Federalism?), 84 NOTRE DAME L. REV. 245, 255-58 (2008). The
position advanced by Tompkins was based upon a Supreme Court case nearly a century earlier, Swift
v. Tyson, 41 U.S. (16 Pet.) 1, 18-19 (1842). Id. According to Swift, federal courts exercising
jurisdiction on the ground of diversity of citizenship were not required to apply the unwritten
substantive law of the State as declared by its highest court. Swift, 41 U.S. (16 Pet.) at 18—19. In Swift,
the Court concluded that federal courts may “exercise an independent judgment as to what the
common law of the State is—or should be.” Erie, 304 U.S. at 71 (citing Swift, 41 U.S. (16 Pet.) at 18—
19). The doctrine announced by the Court in Swift was an interpretation of section 34 of the Judiciary
Act of 1789 (Rules of Decision Act). Steinman, supra, at 255. The Act provides that “[t]he laws of
the several states, except where the Constitution or treaties of the United States or Acts of Congress
otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the
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Tompkins on this issue, and he ultimately garnered a $30,000 verdict.*

While Tompkins won at trial and on appeal, the Supreme Court
reversed, holding that federal courts sitting in diversity must apply state
substantive law.%¢ The Court’s decision “was completely unheralded and
unexpected.”’ For almost a century, the Court had followed its opinion
in Swift v. Tyson,® holding that federal courts sitting in diversity should
apply “general” common law, which gradually became “federal” common
law.¥ However, after Erie, “federal general common law” was no more.”

In his opinion for the Court, Justice Brandeis criticized Swift on several
grounds. First, Brandeis asserted that in Swiff, the Court had
misinterpreted congressional intention when it adopted the Rules of
Decision Act.”! Relying on the work of Charles Warren, a legal historian,
Brandeis concluded that the legislative history of the Rules of Decision
Act indicated that Congress intended for federal courts to follow rules of
decision set forth by state courts as well as state legislatures.”
Additionally, Brandeis was concerned about the potential consequences
of Swift.”® Specifically, he worried that parties’ substantive rights would
be dependent upon whether the case was adjudicated in state court or
federal court, preventing “uniformity in the administration of the law of
the state.”®* Justice Brandeis was particularly concerned by the ease with
which parties could manipulate the judicial system to obtain the benefits
of the federal common law.”

United States, in cases where they apply.” Erie, 304 U.S. at 71 (quoting the statute then-codified at
28 U.S.C. § 725). In Swift, the Court concluded that:

[TThe Rules of Decision Act required federal courts to follow only “the positive statutes of the
state,” [but] did not require federal courts to follow decisions by state courts on “questions of a
more general nature,” or issues for which state courts simply “ascertain, upon general reasoning
and legal analogies . . . what is the just rule furnished by the principles of commercial law to
govern the case.”

Steinman, supra, at 256 (quoting Swift, 41 U.S. (16 Pet.) at 18-19).
85. Erie, 304 U.S. at 70.
86. Id. at 71-80.

87. Robert L. Stearns, Erie Railroad Versus Tompkins: One Year After, 12 ROCKY MOUNTAIN L.
REV. 1, 1 (1939); see also Frye, supra note 73, at 533 (noting that, despite the surprising outcome,
the Erie decision was “immediately” heralded as “significan[t]”).

88. 41 U.S. (16 Pet.) 1 (1842).

89. Erie, 304 U.S. at 71-78.

90. Id. at 78 (“There is no federal general common law.”).
91. Id. at 71.

92. Id. at 72-73 (citing Charles Warren, New Light on the History of the Federal Judiciary Act of
1789, 37 HARV. L. REV. 49, 51-52, 81-88, 108 (1923)).

93. Id. at 74-75.
94. Id. at 75.
95. Id. at 73. Justice Brandeis offered the example of Black & White Taxicab & Transfer Co. v.
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Even after offering these critiques, Brandeis concluded that they were
insufficient to justify overruling Swiff, given that its interpretation of the
Rules of Decision Act had been widely applied and relied upon for almost
a century.”® However, he asserted that Swift, beyond its statutory
infirmities, was “an unconstitutional assumption of powers by the Courts
of the United States,”™’ stating:

Except in matters governed by the Federal Constitution or by
[A]cts of Congress, the law to be applied in any case is the law of
the [S]tate. And whether the law of the [S]tate shall be declared
by its Legislature in a statute or by its highest court in a decision
is not a matter of federal concern. There is no federal general
common law. Congress has no power to declare substantive rules

of common law applicable in a [S]tate . . . . And no clause in the
Constitution purports to confer such a power upon the federal
courts.”®

As a result, the Court held that in this case, a federal court must apply
Pennsylvania’s liability standard to determine Tompkins’s claim, even if
that standard was articulated by the state’s judiciary acting as a common
law court.”” The Swift doctrine, which had allowed federal courts to do
otherwise, “invaded rights which in our opinion are reserved by the
Constitution to the several States.”'*

B.  Years of Developing Maturity: From Erie to Shady Grove

In the decades following the decision in Erie, the Court faced several
cases that developed the Erie doctrine as we understand it now. In
Guaranty Trust Co. of New York v. York,'*! the Court was faced with the
question of whether the federal court should apply the New York statute
of limitation.'? In its decision, the Court reaffirmed the principle that

Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518 (1928), where a Kentucky corporation
reincorporated in Tennessee in order to manufacture diversity jurisdiction and thereby enforce in
federal court a contract that would be void under the common law of Kentucky. Erie, 304 U.S. at 73—
74. Brandeis pointed out that individual (non-corporate) litigants could manipulate diversity
jurisdiction as well. /d. at 76 (“[I]ndividual citizens willing to remove from their own State and
become citizens of another might avail themselves of the federal rule.”).

96. Erie, 304 U.S. at 73-77.

97. Id. at 79 (quoting Black & White Taxicab, 276 U.S. at 533 (Holmes, J., dissenting)).
98. Id. at 78.

99. Id. at 80.

100. Id.; see also Kevin M. Clermont, The Repressible Myth of Shady Grove, 86 NOTRE DAME L.
REV. 987, 996-97 (2011).

101. 326 U.S. 99 (1945).
102. Id. at 100-01.
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federal courts enforce state substantive rights, but had no obligation to
apply state procedural rules.!® In his opinion for the Court, Justice
Frankfurter addressed the inadequacy of the distinction between substance
and procedure in determining what law should be applied in a particular
situation.'” He indicated that the appropriate governing principle was that
a federal court could disregard a state law that “concerns merely the
manner and the means by which a right to recover . . . is enforced.”'*
However, Frankfurter concluded that a federal court must follow state law
where it significantly affects the result of the litigation.'* Guaranty Trust
was seen as establishing an “outcome-determinative” test for
Erie analysis.!"

However, in Byrd v. Blue Ridge Rural Electric Cooperative,'”® the
Court held that federal courts must follow the federal practice of allowing
juries to determine issues of fact.!”” The case involved the question of
whether a federal court must follow South Carolina’s requirement that a
judge (not a jury) determine if a defendant is exempt from liability under
South Carolina’s Workmen’s Compensation Act.'"" In writing for the
Court, Justice Brennan indicated that the Erie analysis was far more
complex than the simple “outcome determinative” test that had been
articulated in Guaranty Trust.''' According to Brennan, Erie required
federal courts to “respect the definition of state-created rights and
obligations by the state courts,” as well as state rules that are “bound up
with” state law substantive rights and obligations.!'? Brennan agreed with
the reasoning in Guaranty Trust that where state law provides the “form
and mode” for litigating and determining state substantive rights, Erie
requires federal courts to consider whether the failure to apply that state
law would have a substantial impact on the substantive outcome.''
However, Brennan asserted that this impact on the outcome must be
measured against the fact that “[t]he federal system is an independent

103. Id. at 107-10.

104. Id. at 108.

105. Id. at 109.

106. Id.

107. Steinman, supra note 84, at 259.
108. 356 U.S. 525 (1958).
109. Id. at 540.

110. Id. at 533-34.

111. Id. at 539.

112. Id. at 535.

113. Id. at 536-37.
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system for administering justice.”!'*

The Court articulated the most significant and unified development in
the methodology addressing the Erie problem in 1965 in Hanna v.
Plumer.'"> In Hanna, the Court faced a potential conflict between a state
law that required in-hand delivery on the executor or administrator of an
estate and the application of Rule 4 of the Federal Rules of Civil
Procedure, which allowed methods of service in addition to in-hand
delivery.!'® In determining that the federal courts were not bound by the
state law service of process methods, the Court adopted a bifurcated
approach to the analysis of Erie questions.

In writing for the Court, Chief Justice Warren asserted that in situations
where there was not a federal rule specifically concerned with the issue
covered by state law (the “unguided” Erie context) the court’s analysis
must focus on “the twin aims of the Erie rule: discouragement of forum-
shopping and avoidance of inequitable administration of the laws” in
determining whether to apply state or federal law.'!"” However, where the
issue at hand is specifically covered by a federal rule (the “guided” Erie
context), the Court stated that a federal court must apply that federal rule
unless the rule violates either the Rules Enabling Act (REA),'® the
statutory authority for the federal rules, or the U.S. Constitution.!!” Under
the REA, the Court is authorized to promulgate “general rules”
prescribing the “practice and procedure” of the district courts of the
United States in civil actions.'”” However, the REA states that those
general rules “shall not abridge, enlarge or modify any
substantive right.”!?!

Following Hanna, the analysis of an Erie issue has basically remained
the same, in that the federal court looks first to see if there is a conflict
between the federal rule and state law. Where a conflict exists, the federal
court must apply the federal rule if it is determined to be valid under the

114. Id. at 537.

115. 380 U.S. 460, 461 (1965); see also Gasperini v. Ctr. for Humans., Inc., 518 U.S. 415, 428
(1996) (calling Hanna a “pathmarking case”).

116. Hanna, 380 U.S. at 461.
117. Id. at 468.

118. 28 U.S.C. § 2072.

119. Hanna, 380 U.S. at 471.
120. 28 U.S.C. § 2072(a).

121. § 2072(b). Interestingly, several commentators criticized the outcome of Hanna in the years
following the decision. See John Hart Ely, The Irrepressible Myth of Erie, 87 HARV. L. REV. 693,
718-20 (1974); John C. McCoid II, Hanna v. Plumer: The Erie Doctrine Changes Shape, 51 VA. L.
REV. 884, 901-03 (1965); Paul J. Mishkin, Some Further Last Words on Erie—The Thread, 87 HARV.
L. REV. 1682, 1687 (1974).
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Constitution and the REA. Where there is no conflict between the federal
rule and state law, the federal court is to weigh the federal policies of the
federal rule against the twin concerns of Erie, the “discouragement of
forum-shopping and avoidance of inequitable administration of the laws,”
in determining whether to apply state or federal law.'** Following Hanna,
the existence or absence of a conflict is often the ultimate disputed
question in the Erie analysis.

For example, in Walker v. Armco Steel Corp.,'** the Court was faced
with a decision to apply a state law, which deemed an action commenced
for purposes of its statutes of limitation when service was made, or Rule
3 of the Federal Rules of Civil Procedure, which deemed an action
commenced when the complaint is filed.!** Here, the Court framed the
issue as whether “the scope of the Federal Rule in fact is sufficiently broad
to control the issue.”'?® In answering that question, the Court held that the
two provisions “can exist side by side...each controlling its own
intended sphere of coverage without conflict.”'?¢ According to the Court’s
analysis, Rule3 “governs the date from which various timing
requirements of the Federal Rules begin to run, but does not affect state
statutes of limitations.”!?” The state law, by contrast, was a “statement of
a substantive decision . . . that actual service on, and accordingly actual
notice by, the defendant is an integral part of the several policies served
by the statute of limitations.”!?8

Conversely, in Burlington Northern Railroad Co. v. Woods,'” the
Court addressed a potential conflict between a state law, which mandated
a 10% penalty on any money judgment affirmed on appeal and Rule 38 of
the Federal Rules of Appellate Procedure, which permitted appellate
judges to impose penalties on “frivolous” appeals.'** In analyzing the Erie
question, the Court asserted that federal rules could be “sufficiently
broad” either by causing a “direct collision” with the state law or by

122. Hanna, 380 U.S. at 468. See Walker v. Armco Steel Corp., 446 U.S. 740, 747 (1980);
Burlington N. R.R. Co. v. Woods, 480 U.S. 1, 8 (1987); Shady Grove Orthopedic Assocs., P.A. v.
Allstate Ins. Co., 559 U.S. 393, 415-16 (2010).

123. 446 U.S. 740 (1980).

124. Id. at 741.

125. Id. at 749-50.

126. Id. at 752.

127. Id. at 751.

128. Id.

129. 480 U.S. 1 (1987).

130. Id. at 34 (first citing ALA. CODE § 12-22-72 (1986); and then citing FED. R. App. P. 38).
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“control[ling] the issue,” “leaving no room” for the state law to operate.'?!
In Burlington Northern, the Court concluded that the federal rule’s
“discretionary mode of operation unmistakably conflicts with the
mandatory provision of Alabama’s affirmance penalty statute,”'*? and that
the federal rule’s purposes were also “sufficiently coextensive” with the
state law’s purposes “to indicate that the Rule occupies the statute’s field
of operation.”"3?

C. Shady Grove: A Mature Doctrine?

As discussed above, federal courts sitting in diversity have struggled to
determine whether state or federal law should apply for over a century.
While it is well established that a federal court sitting in diversity applies
state substantive law and federal procedural rules, the line between
substance and procedure continues to confound courts.!**

Most recently, the Supreme Court again struggled with this question in
Shady Grove Orthopedic Associates, Professional Ass’n v. Allstate
Insurance Co.,'¥ where the Court faced a potential conflict between
Rule 23 of the Federal Rules of Civil Procedure and a New York statute. %
The conflict in Shady Grove arose out of a New York state law that

131. Id. at 4-5 (first citing Walker, 446 U.S. at 749-50, 750 n.9; and then citing Hanna v. Plumer,
380 U.S. 460, 471-72 (1965)).

132. Id. at 7.
133. Id.

134. See Suzanna Sherry, Normalizing Erie, 69 VAND. L. REV. 1161, 1227 (2016); Abbe R. Gluck,
Intersystemic Statutory Interpretation: Methodology as “Law” and the Erie Doctrine, 120 YALE L.J.
1898, 1970 (2011) (“[S]tatutory interpretation methodology might be understood as a set of rules that
provides courts with a reasoning process.”); Allan Ides, The Standard for Measuring the Validity of
a Federal Rule of Civil Procedure: The Shady Grove Debate Between Justices Scalia and Stevens,
86 NOTRE DAME L. REV. 1041, 1059-63 (2011) (explaining how Justice Stevens distinguished
Sibbach and arguing that he was correct, further illustrating the contrasting positions taken by various
interpreters of Erie); Jeffrey W. Stempel, Shady Grove and the Potential Democracy-Enhancing
Benefits of Erie Formalism, 44 AKRON L. REV. 907, 916-17 (2011) (illustrating Justice Scalia’s
“formalist” approach and contrasting it with Justice Ginsburg’s “unnecessary . . . judicial reflection
over the importance to a particular law to the state”); Adam N. Steinman, Our Class Action
Federalism: Erie and the Rules Enabling Act After Shady Grove, 86 NOTRE DAME L. REV. 1131,
1136 (2011) (“Likewise, precise guidance has been lacking for both the ‘twin aims’ standard that
governs unguided Erie choices and the REA’s substantive-rights provision that governs the validity
of a Federal Rule.”); Stephen B. Burbank & Tobias Barrington Wolff, Redeeming the Missed
Opportunities of Shady Grove, 159 U. PA. L. REV. 17, 25-26 (2010) (noting the “incentive for
restrained interpretation” of the Federal Rules to avoid overstepping the boundaries of federal
lawmaking authority); Patrick J. Borchers, The Real Risk of Forum Shopping: A Dissent from Shady
Grove, 44 CREIGHTON L. REV. 29, 34 (2010) (pointing to the Court’s lack of “a coherent theory of
when federal and state rules collide™).

135. 559 U.S. 393, 396-97 (2010).
136. Id.
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prohibited “class actions in suits seeking penalties or statutory minimum
damages.”"?” Shady Grove asserted that Allstate Insurance owed unpaid
statutory interest to itself and a class of others similarly situated.'*® If the
New York state law applied, then any consideration of statutory interest
for the members of the class was barred.'*® If this were the case, then
Shady Grove’s claim would fail to meet the amount in controversy
requirement for federal diversity jurisdiction.'®” However, if Rule 23 of
the Federal Rules of Civil Procedure applied, then there would be no bar
on the federal court having diversity jurisdiction over the class action
based on statutory interest.!*! In short, if the New York law controlled the
suit, then Shady Grove’s claim would not be able to proceed as a class
action; but if the New York law did not control, then a federal court could
have jurisdiction over the matter under Rule 23.'"*> The Court held that
Rule 23, rather than the New York statute, applied, though it split
somewhat in its reasoning.!'*3

In rejecting the assertion that the New York statute should be applied
because of the substantive rights it protects, the Court noted that “[a]
Federal Rule of Procedure is not valid in some jurisdictions and invalid in
others—or valid in some cases and invalid in others—depending upon
whether its effect is to frustrate a state substantive law (or a state
procedural law enacted for substantive purposes).”!** The Court found
support in precedent that established that if a federal rule was valid under

137. Id. at 396; N.Y. C.P.L.R. 901(b) (McKinney 2006) (“Unless a statute creating or imposing a
penalty, or a minimum measure of recovery specifically authorizes the recovery thereof in a class
action, an action to recover a penalty, or minimum measure of recovery created or imposed by statute
may not be maintained as a class action.”).

138. Shady Grove, 559 U.S. at 397.

139. Id.

140. Id.

141. See FED. R. C1v. P. 23; Shady Grove, 559 U.S. at 398-99.

142. Shady Grove, 559 U.S. at 398-99; see also N.Y. C.P.L.R. 901(b) (McKinney 2006).

143. See Shady Grove, 559 U.S. at 398.

144. Id. at 409. The court noted the following:

The petitioner says the phrase [“substantive rights” in the Rules Enabling Act] connotes more;
that by its use Congress intended that in regulating procedure this Court should not deal with
important and substantial rights theretofore recognized. Recognized where and by whom? The
state courts are divided as to the power in the absence of statute to order a physical examination.
In a number such an order is authorized by statute or rule. . . . The asserted right, moreover, is
no more important than many others enjoyed by litigants in District Courts sitting in the several
states before the Federal Rules of Civil Procedure altered and abolished old rights or privileges
and created new ones in connection with the conduct of litigation. . . . If we were to adopt the
suggested criterion of the importance of the alleged right we should invite endless litigation and
confusion worse confounded. The test must be whether a rule really regulates procedure.

1d. at 409-10 (alterations in original) (quoting Sibbach v. Wilson & Co., 312 U.S. 1, 13-14 (1941)).
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the limits set forth in the REA, then it was constitutional.'*> The majority
found that appealing to the substantive nature of the statutes confounded
the issue.'*® Furthermore, requiring judges to laboriously pore over state
legislative records to determine the intention behind the statute would
most likely prove to be inefficient and unrewarding.'"’

1. Justice Scalia’s Expansive Approach

Writing for the Court in Parts I and II-A of the opinion, Justice Scalia
first determined that the state law and federal rule conflicted and that the
federal rule should be applied because it “really regulates procedure.”!*
In determining whether a state law and a federal rule are in conflict,'*
Scalia indicated that a conflict exists where the reach of the federal rule is
sufficiently broad, where the text of the federal rule “leaves no room for
special exemptions based on the function or purpose of a particular state
rule.”!" Scalia defined the question before the Court as whether the
lawsuit could proceed as a class action.!>! Under Rule 23, the answer was
“yes.”!32 Under the New York law, the answer was “no.”'>* Based on this
analysis, Scalia concluded that both the federal rule and the state law
“undeniably” sought to “answer the same question,” making it impossible

145. Id. at 410 (“[T]he court has been instructed to apply the Federal Rule, and can refuse to do so
only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the
Rule in question transgresses neither the terms of the Enabling Act nor constitutional restrictions.”
(quoting Hanna v. Plumer, 380 U.S. 460, 471 (1965))).

146. See id. at 404 (“The dissent’s approach of determining whether state and federal rules conflict
based on the subjective intentions of the state legislature is an enterprise destined to produce
‘confusion worse confounded.’” (quoting Sibbach, 312 U.S. at 14)).

147. Id. The court notes:

[D]istrict courts would have to discern, in every diversity case, the purpose behind any putatively

pre-empted state procedural rule, even if its text squarely conflicts with federal law. That task

will often prove arduous. Many laws further more than one aim, and the aim of others may be
impossible to discern.
1d. But see Mark DeForrest, Taming a Dragon: Legislative History in Legal Analysis, 39 U. DAYTON
L. REV. 37, 49 (2013) (finding that the Internet has made legislative history more available, which
makes it more relevant when interpreting a statute).

148. Shady Grove, 559 U.S. at 411 (quoting Sibbach, 312 U.S. at 14).

149. Id. at 398-406.

150. Id. at 421 (Stevens, J., concurring in part and concurring in the judgment) (Justice Stevens’s
concurrence succinctly phrased this inquiry as whether the “scope of the federal rule is ‘sufficiently
broad’ to ‘control the issue’ before the court, ‘thereby leaving no room for the operation’ of seemingly
conflicting state law” (first quoting Burlington N. R.R. Co. v. Woods, 480 U.S. 1, 4-5 (1987); and
then quoting Walker v. Armco Steel Corp., 446 U.S. 740, 749-50, 750 n.9 (1980))).

151. Id. at 398.

152. Id.

153. Id.
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for them to operate alongside each other.'>*

After concluding that a conflict existed, Scalia, writing for a plurality
of the Court in Parts II-B through II-D, turned to the question of whether
the federal rule was a valid exercise of the federal rulemaking power under
the REA.!> Under the REA, the Court is given “the power to prescribe
general [federal] rules of practice and procedure,”® but those federal
rules “shall not abridge, enlarge or modify any substantive right.”!>’
According to Scalia, a federal rule is valid under the REA so long as it
“really regulates procedure.”!®

Under Scalia’s analysis, the substantive characteristic or purpose of the
state law “makes no difference.”’> Even where, as in Shady Grove, the
state law has the practical effect of limiting or expanding the party’s rights
and remedies, the state law “regulate[s] only the process for enforcing
those rights” and not the substantive rights themselves.'®® For Scalia, the
importance of this approach was in the ease of administration and the
resulting uniformity.'®! He argued that this was true, even though it is
“hard to square” the application with the language of the REA.'% Thus,
Scalia concluded that Rule 23 really regulates the procedure of class
actions and thus is valid under the REA.'®

2. Justice Stevens’s Narrow Conflict Avoidance Approach

While Justice Stevens concurred with Scalia’s conclusion, he disagreed
with his analysis and the breadth of his conclusion.!®* Joining a portion of

154. Id. at 401.

155. Id. at 409.

156. 28 U.S.C. § 2072(a).

157. Id. § 2072(b).

158. Shady Grove, 559 U.S. at 410 (quoting Sibbach v. Wilson & Co., 312 U.S. 1, 14 (1941)).
159. Id. at 409 (emphasis omitted).

160. Id. at 407.

161. Seeid. at 413 (noting that this procedural test was “driven by the very real concern that Federal
Rules which vary from State to State would be chaos” (citing Sibbach, 312 U.S. at 14)).

162. Id.

163. See id. at 408-09 (implying that FRCP 23, which here turns ten thousand five-hundred dollar
claims into a single five-million dollar claim, does not substantially affect the plaintiffs’ remedies and
thus “really regulates procedure”); see also Mark P. Gaber, Maintaining Uniform Federal Rules: Why
the Shady Grove Plurality Was Right, 44 AKRON L. REV. 979, 984-91 (2011) (recognizing the
inherent conflict between the New York law and Rule 23 in Shady Grove and framing the issue within
Justice Scalia’s point of view).

164. Shady Grove, 559 U.S. at 431-36 (Stevens, J., concurring in part and concurring in the
judgment). In determining whether any opinion would be controlling in this situation, subsequent
courts would look to the decision of the Court in Marks v. United States, 430 U.S. 188 (1977), for
guidance. In Marks, the Court addressed the question of how to count the votes of the justices to
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Scalia’s opinion, Stevens agreed that the New York law conflicts with
Rule 23.1% He also agreed with Scalia that Rule 23 was a valid exercise
of rulemaking authority under the REA.!® What Stevens rejected was
Scalia’s “really regulates procedure” approach, arguing that the approach
was unfaithful to the text of the REA.'” For Stevens, the “bar for finding
an [REA] problem is a high one,”'® requiring more than a “mere
possibility that a federal rule would alter a state-created right.”'®

For Stevens, a valid exercise of federal rulemaking meant that the
federal rule could not displace a state law that is procedural but is “so
intertwined with a state right or remedy that [the state law] functions to
define the scope of the state-created right.”!”® Unlike Scalia’s approach,
Stevens argued that the proper analysis must look beyond the federal rule
itself to the substantive and extrinsic policy reasons behind the state

decide who won a Supreme Court case and on what rationale when there is a plurality opinion and no
clear holding from the Court. Id. at 193. The Court offered a rule to guide lower courts in answering
that question: when no single opinion is supported by a majority of the Court, the holding of the Court
the rests in the opinion decided on the narrowest grounds. /d. The rule stated that “[w]hen a
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five
Justices, ‘the holding of the Court may be viewed as that position taken by the Members who
concurred in the judgment on the narrowest grounds.’” Id. (quoting Gregg v. Georgia, 428 U.S. 153,
169 n.15 (1976)).

However, regarding Stevens’s opinion in Shady Grove, Marks appears inapplicable. As then Judge
Kavanaugh asserted in Abbas v. Foreign Policy Group, LLC, 783 F.3d 1328 (D.C. Cir. 2015), the
correct method of applying Marks is to identify the logical middle ground between the concurrence
and the dissent when no single position garners the support of five members of the Court. /d. at 1337.
See generally Marks, 430 U.S. 188. Cf. United States v. Duvall, 740 F.3d 604, 609-11 (D.C. Cir.
2013) (Kavanaugh, J., concurring). Kavanaugh applied this analysis to Stevens’s opinion in Shady
Grove to determine whether the appropriate test for whether a given federal rule was a valid exercise
of rulemaking under the REA was the approach adopted by Scalia (“really regulates procedure”) or
the approach adopted by Stevens (determining whether the state law is “so intertwined with a state
right or remedy that [the state law] functions to define the scope of the state-created right.”). Abbas,
783 F.3d at 1337; Shady Grove, 559 U.S. at 1452. In answering this question in 4bbas, Kavanaugh
asserted that because “four Justices adopted one formulation[; o]ne Justice adopted a different
formulation[;] . . . [a]nd four Justices did not address the question,” no controlling opinion emerged
from Shady Grove under Marks. In the face of this “unresolved 4-1 disagreement,” Kavanaugh
concluded that the appropriate thing for a court to do “in these particular circumstances, is to follow
the Supreme Court’s pre-existing precedent in Sibbach,” holding that the governing test under the
REA was whether the rule in question “really regulates procedure.” Kavanaugh concluded that
“[u]nless and until the Supreme Court overrules or narrows its decision in Sibbach, that case remains
good law and is binding on lower courts.” 4bbas, 783 F.3d at 1336-37.

165. Shady Grove, 559 U.S. at 416 (Stevens, J., concurring in part and concurring in the judgment).
166. Id. at 431-36.

167. Id. at 424-25.

168. Id. at 432.

169. Id.

170. Id. at 423.
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law.'”" Under Stevens’s approach, the role of the federal court is to

determine “whether the state law actually is part of a State’s framework
of substantive rights or remedies.”!’? If it is, then the federal rule is valid
only where it does not intrude into those substantive rights.!”® In Shady
Grove, Stevens concluded that Rule 23 did not intrude on state substantive
rights, in that the New York law is not “so bound up with [a] state-created
right or remedy.”'”* Therefore, according to Stevens, Rule 23 is a valid
exercise of rulemaking authority and should be applied in licu of the New
York statute.!”

3. Justice Ginsburg’s Intersectional Conflict Avoidance Approach

Justice Ginsburg dissented, asserting that the New York state law
should apply both because it furthers the equality of litigants and because
no conflict exists between the state law and the federal rule.!”® Ginsburg
agreed with Scalia and Stevens that the first question the court must
address is whether the federal rule leaves no room for the operation of the
state law.!”” However, unlike the approaches urged by Scalia and Stevens,
Ginsburg inserted a basic threshold question. She argued that the initial
question should be whether a conflict between the state law and federal
rule is “really necessary.”!”® According to Ginsburg, a court should
approach questions like those raised in Shady Grove with a “vigilant][]
read[ing] [of] the Federal Rules to avoid conflict with state laws.”'”® By
employing this approach, Ginsburg argued that often such a conflict is

171. See id. at 429-36 (outlining the legislative history and possible interpretations of the New
York law).

172. Id. at 419 (Stevens, J., concurring in part and concurring in the judgment). But see Gaber,
supra note 163, at 995 (suggesting Justice Stevens’s position is misguided where he “could not come
up with a relevant procedural state law that is so interwoven with a state’s substantive law” to justify
his position).

173. Shady Grove, 559 U.S. at 424-25 (citations omitted) (criticizing Justice Scalia for ignoring
“the balance that Congress struck between uniform rules of federal procedure and respect for a State’s
construction of its own rights and remedies” and the “separation-of-powers presumption, and
federalism presumption, that counsel against judicially created rules displacing state substantive
law”).

174. Id. at 420.

175. See id. at 432 (“It is . . . hard to see how [the New York law] could be understood as a rule
that, though procedural in form, serves the function of defining New York’s rights or remedies.”).

176. Id. at 445-51 (Ginsburg, J., dissenting).
177. Id. at 439.

178. Id. at 437 (citing Roger J. Traynor, Is This Conflict Really Necessary?, 37 TEX. L. REV. 657
(1959)).

179. Id. at 439.



1278 WASHINGTON LAW REVIEW [Vol. 95:1253

simply unnecessary.'® In reviewing the text of the federal rule and the
purpose and legislative history of the New York law,'®! Justice Ginsburg
concluded that Rule 23 and the New York law serve different goals.'®> On
one hand, Rule 23 addresses certification of class actions.'®*> On the other
hand, the New York law focuses on remedies, specifically statutory-
damages caps.'®

To avoid conflict, Justice Ginsburg moved away from the traditional
REA analysis towards the alternative unguided Erie analysis articulated
in Hanna.'®® Employing an unguided Erie analysis should force a court to
look closely to determine if the state law is inseparably connected with an
underlying substantive state right. According to Ginsburg, an affirmative
answer to that question strongly supports applying the state law.!'3¢ On the
other hand, if the application of state law would alter or disrupt an
essential characteristic of the federal court system, then this disruption
strongly supports applying the federal rule or practice.'®” Ginsburg also
stressed the importance of the twin aims of Erie in this analysis, in that

180. See id. at 442 (“In sum, both before and after Hanna, the above-described decisions show,
federal courts have been cautioned by this Court to ‘interpre[t] the Federal Rules . . . with sensitivity
to important state interests’ . . . and a will ‘to avoid conflict with important state regulatory policies.””
(quoting Gasperini v. Ctr. for Humans., Inc., 518 U.S. 415, 427 n.7, 438 n.22 (1996))).

181. See id. at 437-39, 443, 448 n.7 (criticizing the plurality’s interpretation of Rule 23 as
“mechanical,” “insensitive,” and “relentless”).

182. Id. at 447 (“Rule 23 describes a method of enforcing a claim for relief, while [the New York
law] defines the dimensions of the claim itself.”); id. at 446 (“The Court . . . finds conflict where none
is necessary.”).

183. Id. at 447.

184. Id.

185. The phrase “relatively unguided Erie choice” is drawn from Hanna. Hanna v. Plumer, 380
U.S. 460, 471 (1965). In Hanna, the Court stressed that when there is no federal rule or statute on
point, “the typical, relatively unguided Erie choice” controls. /d. Justice Stevens’s concurring opinion
in Shady Grove also briefly addressed this relatively unguided approach. Shady Grove, 559 U.S. at
416 (Stevens, J., concurring in part and concurring in the judgment). However, Justice Ginsburg went
into much detail about this approach in Shady Grove but did not use the phrase “relatively unguided”
to describe her framework. Id. at 452-58 (Ginsburg, J., dissenting) (“[S]tatutes qualify as
‘substantive’ for Erie purposes even when they have ‘procedural’ thrusts as well.” (citing Cohen v.
Beneficial Indus. Loan Corp., 337 U.S. 541, 555 (1949)).

186. See Shady Grove, 539 U.S. at 457-58 (Ginsburg, J., dissenting) (“We have long recognized
the impropriety of displacing, in a diversity action, state-law limitations on state-created remedies.”
(citing Woods, 337 U.S. at 538)).

187. See id. at 439 (“In our prior decisions in point, many of them not mentioned in the Court’s
opinion, we have avoided immoderate interpretations of the Federal Rules that would trench on state
prerogatives without serving any countervailing federal interest.”); see also Byrd v. Blue Ridge Rural
Elec. Coop., Inc., 356 U.S. 525, 538 (1958) (concluding that the constitutional right to a jury trial and
the corresponding federal policy was an essential characteristic of the federal court system that
outweighed a South Carolina law requiring a judge to decide whether an employer was immune from
liability).
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the federal rule should apply only when it (1) will not lead to forum
shopping and (2) avoids the inequitable administration of justice.'®®

In her analysis, Ginsburg emphasized “sensitivity to important state
interests™!® and deference to state regulatory interests.!”® Regarding the
specific issue raised in Shady Grove, Ginsburg concluded that New York
had a strong interest in prohibiting statutory damages in class actions and
that the New York law was inseparably intertwined with important state
rights, making application of the New York law appropriate.'®!

D.  After Shady Grove, Then What?

The opinions in Shady Grove left many important questions
unanswered. For example, when a court decides whether the federal rule
is “‘sufficiently broad’ to ‘control the issue’ before the court,” how
broadly is the court to frame the issue and construe the federal rule at
issue?'? Also, are courts to focus on the guided REA analysis, as required
under Scalia’s approach, or employ the unguided analysis asserted by
Ginsburg? Further, in determining whether a federal rule really regulates
procedure, should the focus in Scalia’s REA analysis be the text of the
REA itself? Finally, how is a court to determine whether or not a state law
is “so intertwined with a state right or remedy that [the state law] functions
to define the scope of the state-created right?'%

This lack of clarity over the appropriate approach to an Erie analysis
has led to inconsistent application in federal courts, even when addressing
primarily the same issue.'”* Courts faced with Erie questions have, at

188. See Shady Grove, 559 U.S. at 438-39 (Ginsburg, J., dissenting) (emphasizing that federal
courts must “apply state law when failure to do so would invite forum-shopping and yield markedly
disparate litigation outcomes”).

189. Id. at 442 (quoting Gasperini v. Ctr. for Humans., Inc., 518 U.S. 415, 427 n.7 (1996)).

190. See id. at 43843 (listing past decisions in which the Supreme Court deferred to state
interests); see also Michael S. Green, The Erie Doctrine: A Flowchart, 52 AKRON L. REV. 215, 243
(2018) (acknowledging that Justice Ginsburg’s approach “has the benefit of showing respect for state
and foreign regulatory interests, but it greatly increases the administrative burden on federal courts™).

191. See Shady Grove, 559 U.S. at 452-58.

192. Id. at 421 (Stevens, J., concurring in part and concurring in the judgment) (quoting Burlington
N. R.R. Co. v. Woods, 480 U.S. 1, 4-5 (1987)).

193. Id. at 423.

194. See Jack E. Pace III & Rachel J. Feldman, From Shady to Dark: One Year Later, Shady
Grove'’s Meaning Remains Unclear,25 ANTITRUST 75, 78-80 (2011) (summarizing how lower courts
have reached different conclusions in cases involving similar facts). Compare Van Dyke v. Retzlaff,
No. 4:18-CV-247, 2018 WL 4261193, at *2-3 (E.D. Tex. July 24, 2018) (refusing to apply Texas
anti-SLAPP law in federal court in defamation case), aff’d, 781 F. App’x. 368 (5th Cir. 2019), with
Floyd v. Aalaei, No. 4:15CV525-RC-DDB, 2016 WL 11472821, at *3 (E.D. Tex. Apr. 28, 2016)
(applying Texas anti-SLAPP law in federal court in defamation case).
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times, concluded that a conflict exists between state law and federal rules
and have followed Justice Scalia’s “really regulates procedure”
approach.!”> On the other hand, other courts faced with similar Erie
questions have followed Justice Stevens’s approach, seeking to determine
whether the state law at issue was “so intertwined with a state right or
remedy that [the state law] functions to define the scope of the state-
created right.”'* Still others have followed Justice Ginsburg’s relatively
unguided approach and avoided finding conflict by conducting a
“vigilant[] read[ing] [of] the Federal Rules to avoid conflict with
state laws.”!"’

III. THE APPLICATION OF THE ER/E DOCTRINE TO ANTI-
SLAPP STATUTES

This Part examines how federal courts of appeals have sought to make
sense of Shady Grove in the context of state anti-SLAPP laws. What we
have seen is that federal courts of appeals, when faced with the same basic
legal question and with a nearly identical state law, have adopted different
approaches, coming to varying and inconsistent conclusions.!*® John Hart
Ely, in describing the analytical struggle by courts to determine the
boundary between procedure and substance, asserts that a procedural rule

195. Shady Grove, 559 U.S. at 410. See, e.g., Jones v. UPS, Inc., 674 F.3d 1187, 1206 (10th Cir.
2012) (finding conflict and examining the purposes of the federal rule); Durmishi v. Nat’l Cas. Co.,
720 F. Supp. 2d 862, 87677 (E.D. Mich. 2010) (same); see also O’Gara v. Binkley, 384 F. Supp. 3d
674, 684 (N.D. Tex. 2019) (quoting Abbas v. Foreign Pol’y Grp., LLC, 783 F.3d 1328, 1333 (D.C.
Cir. 2015)) (finding that Texas anti-SLAPP law did not apply in federal defamation claim); Intercon
Sols., Inc. v. Basel Action Network, 969 F. Supp. 2d 1026, 1051-53 (N.D. Il 2013), aff’d, 791 F.3d
729 (7th Cir. 2015) (finding that anti-SLAPP law did not apply in federal court where its *“‘substantive
purpose . . . makes no difference’ for the purposes of determining whether the law is in conflict with
the Federal Rules” (emphasis omitted) (quoting Shady Grove, 559 U.S. at 409)).

196. Shady Grove, 559 U.S. at423. See, e.g., Garman v. Campbell Cnty. Sch. Dist. No. 1, 630 F.3d
977, 983-85 (10th Cir. 2010) (finding conflict and examining the purposes of the state law); In re
Estate of C.A. v. Grier, 752 F. Supp. 2d 763, 767 (S.D. Tex. 2010) (same); Steinmetz v. Coyle &
Caron, Inc., No.: 15-cv-13594-DJC, 2016 WL 4074135, at *3 (D. Mass. July 29, 2016) (same).

197. Shady Grove, 559 U.S. at 439. See, e.g., All Plaintiffs v. All Defendants, 645 F.3d 329, 335—
37 (5th Cir. 2011) (finding no conflict); Scottsdale Ins. Co. v. Tolliver, 636 F.3d 1273, 1278-80 (10th
Cir. 2011) (same).

198. For example, in Intercon Solutions, Inc. v. Basel Action Network, 791 F.3d 729 (7th Cir. 2015),
Judge Easterbrook delayed deciding whether Washington’s anti-SLAPP provision applied in federal
court in a defamation case between Intercon Solutions, a recycling company, and Basel Action
Network, a company Intercon hired to certify it as an environmentally friendly organization. Id. at
732. When the Washington Supreme Court struck down Washington’s anti-SLAPP provision,
Easterbrook decided that the statute’s applicability was no longer worth mentioning, despite the
district court’s detailed attack on anti-SLAPP statutes’ application in federal court. /d. at 731-32;
Intercon Sols., 969 F. Supp. 2d at 1041-49.
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is “one designed to make the process of litigation a fair and efficient
mechanism for the resolution of disputes” while a substantive rule “or
more particularly a substantive right, which is what the Act refers to—is
as a right granted for one or more nonprocedural reasons, for some
purpose or purposes not having to do with the fairness or efficiency of the
litigation process.”"

Some have argued that anti-SLAPP statutes are bound up in substantive
rights in the same manner that Justice Stevens and Justice Ginsburg may
have envisioned.?*’ Nonetheless, under Shady Grove, the crux of the issue
is whether the procedural mechanism of the SLAPP statute covers the
same procedural ground as Rules 12 and 56.%°! In particular, a Rule 56
motion for summary judgment “applies generally,” which would include
the scope of the anti-SLAPP motion to dismiss.?”> Furthermore, there is
seemingly no reading of the statutes and the rules possible to avoid a
collision.?® Still, a common argument in support of applying anti-SLAPP

199. Ely, supra note 121, at 724-25. As Ely notes:

We were all brought up on sophisticated talk about the fluidity of the line between substance and
procedure. But the realization that the terms carry no monolithic meaning at once appropriate to
all the contexts in which courts have seen fit to employ them need not imply that they can have
no meaning at all. And they are the terms the Enabling Act uses. We have, I think, some
moderately clear notion of what a procedural rule is—one designed to make the process of
litigation a fair and efficient mechanism for the resolution of disputes. Thus, one way of doing
things may be chosen over another because it is thought to be more likely to get at the truth, or
better calculated to give the parties a fair opportunity to present their sides of the story, or
because, and this may point quite the other way, it is a means of promoting the efficiency of the
process. Or the protection of the process may proceed at wholesale, as by keeping the size of the
docket at a level consistent with giving those cases that are heard the attention they deserve. The
most helpful way, it seems to me, of defining a substantive rule—or more particularly a
substantive right, which is what the Act refers to—is as a right granted for one or more
nonprocedural reasons, for some purpose or purposes not having to do with the fairness or
efficiency of the litigation process.
Id.

200. See Shady Grove, 559 U.S. at 428 n.13 (Stevens, J., concurring in part and concurring in the
judgment) (citing Hanna v. Plumer, 380 U.S. 460, 471 (1965)); Guar. Tr. v. York, 326 U.S. 99, 108
(1945)) (“Put another way, even if a federal rule in most cases ‘really regulates procedure,’ it does
not ‘really regulat[e] procedure’ when it displaces those rare state rules that, although ‘procedural’ in
the ordinary sense of the term, operate to define the rights and remedies available in a case. This is so
because what is procedural in one context may be substantive in another.” (quoting Sibbach v. Wilson
& Co., 312 U.S. 1, 14 (1941)); see also Godin v. Schencks, 629 F.3d 79, 87-88 (1st Cir. 2010).

201. See Shady Grove, 559 U.S. at 410 (“[1]t is not the substantive or procedural nature or purpose
of the affected state law that matters, but the substantive or procedural nature of the Federal Rule.”);
see also Tyler J. Kimberly, Note, 4 SLAPP Back on Track: How Shady Grove Prevents the
Application of Anti-SLAPP Laws in Federal Courts, 65 CASE W. RES. L. REV. 1201, 1231 (2015).

202. Kimberly, supra note 201, at 1233 (finding that “because summary judgment applies
generally, it must also apply to specific cases where anti-SLAPP statutes protect a defendant’s right
to petition”).

203. See Smith, supra note 72, at 321 (finding that the Rules and anti-SLAPP statutes share the
same “subject matter” and the heightened burden in anti-SLAPP statutes makes it incompatible with
the rules); see also Abbas v. Foreign Pol’y Grp., LLC, 783 F.3d 1328, 1334 (D.C. Cir. 2015) (“But
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statutes in federal court is that the interest of the state is the protection of
the right to speak, unlike the purpose of Rule 12 and 56 motions, which
seem purely procedural >

In reply, some courts have found that anti-SLAPP statutes, while
cloaked in substantive language, “merely provide[] a procedural
mechanism for vindicating existing rights.”?* These state statutes cover
the same ground and answer the same questions as the federal rules and
therefore ought to be treated as conflicting. Unless there is some
legitimate challenge to the breadth of the REA’s authority, the rules
should apply rather than the state statute,?’ allowing the purpose of the
state statutes to be appropriately served by Rule 12 and Rule 56.2%

Where, as Ely correctly asserts, a substantive rule is defined as granting
a right “for one or more nonprocedural reasons, for some purpose . . . not
having to do with the fairness or efficiency of the litigation process,” it
becomes apparent that the anti-SLAPP statutes’ existence interferes with
the ability of the federal procedural rules to maintain federal courts as a
fair place devoid of wasteful suits.”®® The federal rules arguably remain
the best mechanism for maintaining this fairness in federal courts. The
alternative would be to allow state legislatures to strip from the federal
court and Congress of the ability to govern procedure in federal courts,
causing unnecessary difficulty by “forcing federal courts to assess the
substantive or procedural character of countless state rules that may

Federal Rules of Civil Procedure 12 and 56 ‘answer the same question’ about the circumstances under
which a court must dismiss a case before trial. And those Federal Rules answer the question
differently: They do not r